((nrntU  ICatu  i>rlynol  library 


Cornell  University  Library 
KF  385.L42 
V.7 

Rights,  remedies,  and  practice  at  law, 


3  1924  018  772  149 


The  original  of  tliis  book  is  in 
tine  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924018772149 


EIGHTS,  REMEDIES,  AND  PRACTICE. 


RIGHTS,  REMEDIES, 


AND 


PRACTICE, 

AT  LAW,  IN  EQUITY.  AND  UNDER  THE  CODES. 


A  TREATISE  ON 


AMEKIOAN   LAW 

IN  CIVIL  CAUSES; 


■WITH 


A  DIGEST  OF  ILLUSTRATIVE  CASES. 


BY 


JOHN  D.  LAWSON, 


At7IH0B  OP  WORKS  ON  PRESUMPTIVE    EVIDENCE,  EXPERT  EVIDENCE,  CA£BIEB3, 
USAGES  AND  CUSTOMS,  DEFENSES  TO  CRIME,  ETC. 


IN    SEVEN    VOLUMES. 


Vol.  VII. 


SAN  FRANCISCO: 
BANCROFT-WHITNEY    COMPANY, 

Law  Publishers  and  Law  Booksellers. 
1890. 


65'^3^ 


Entered  according  to  Act  of  Congress  in  the  year  1890, 

Bt  JOHN  D.  LAWSON, 

la  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


The  PiLMEB-EOLLiNS  Electrottpe  CoMPAirr, 
Typogeapheks  jLND  Stereotypebs. 


PREFACE. 


This  volume,  continuing  the  third  division,  —  Prop- 
erty Rights  and  Remedies,  —  continues  the  title  Remedies 
and  Procedure,  begun  in  the  sixth  volume.  Commen- 
cing with  a  number  of  chapters  upon  the  general  subject 
of  pleading  and  practice  at  common  law  and  under  the 
reformed  codes  of  procedure,  it  concludes  with  chapters 
upon  'the  different  remedies  and  their  form, — Attach- 
ment, Garnishment,  Replevin,  Trespass  and  Trover, 
Account  Stated,  Assumpsit,  Injunction,  and  Ejectment. 
Then  follows  the  title  Conflict  of  Laws. 

On  page  5877  the  final  division  of  the  work — Public 
Rights  and  Remedies  (Division  IV.) — begins.  Under  the 
general  title  of  Constitutional  Law,  all  questions  of  pub- 
lic as  distinguished  from  private  right  are  discussed  in 
eight  parts;  viz.,  Part  I.,  General  Principles;  Part  II., 
Legislative  Powers;  Part  III.,  Judicial  Power;  Part  IV., 
Public  OflBces  and  Officers;  Part  V.,  Civil  Rights;  Part 
VI.,  Contracts  and  Property;  Part  VII., Eminent  Domain; 
Part  VIII.,  Police  Power.  The  important  title  Municipal 
Corporations  comes  next  in  order,  and  the  volume  and 
work  closes  with  an  exhaustive  chapter  upon  Public 
Remedies. 

In  the  preface  to  the  first  A'olume  I  stated  the  object 
and  intention  of  this  work  to  be  to  present  within  the 


VI  PKEFACE. 

compass  of  a  single  work  a  complete  view  of  American 

case  law  on  every  species  of  action  and  defense;  to  cover 

the   entire   field  of  jurisprudence,  except  criminal  law, 

logically,  methodically,  thoroughly,  and  yet  in  an  abridged 

form;  to  treat  the  various  branches  of  the  civil  law  as  a 

whole.     The  comprehensive  digest  (now  in  preparation) 

to  every  point  of  law  contained   in  the  seven  volumes 

will  .be,  I   am  assured,  a  permanent  witness  that   this 

promise  has  been  performed. 

J.  D.  L. 

San  Fkancisco,  September,  1890. 
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Part    II.  — ACTIONS    AND    DEFENSES    IN 
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CHAPTER  CLXV. 

AT  COMMON  LAW. 

§  3404.  General  principles  and  definitions, 

§  3405.  The  writ,  or  summons. 

§  3406.  The  pleadings. 

§  3407.  Office  and  functions  of  pleadings. 

§  3408.  The  judgment. 
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§  3404.  General  Principles  and  Definitions.  —  The 
phrase  "an  action  at  law,"  as  used  among  lawyers,  is  under- 
stood to  mean  a  specified  mode  of  proceeding,  whereby  a 
matter  in  dispute  between  parties  is  brought  into  a  court 
of  law  to  be  tried,  and  for  the  recovery  of  damages  by  the 
plaintiff  for  the  infringement  of  some  right  or  neglect  of 
some  duty  by  the  defendant.  The  word  "suit"  is  strictly 
applicable  to  a  proceeding  in  equity  as  distinguished  from 
an  action  at  law,  where  it  is  sought  to  specifically  enforce 
a  private  right  or  prevent  the  commission  of  a  private 
wrong.  The  word  "  prosecution  "  is  used  to  designate  the 
proceeding  instituted  for  the  punishment  of  a  public 
offense.  The  ancient  maxim  of  law  was,  that  there  is  no 
wrong  without  a  remedy, — ubijus  ibi  remedium;  but  this 
must  be  understood  with  the  qualification  that  those  cases 
coming  within  the  principle  of  damnum  absque  injuria  are 
excepted;  but  whenever  one  is  possessed  of  a  right  secured 
by  law,  the  law  furnishes  a  remedy  for  its  infringement.* 

It  may  be  laid  down  as  a  general  proposition  that  all 

'  Broom's  Legal  Maxims,  191;  3Bla.     515;  People  v.  Colborne,  20  How.  Pr. 
Com.  116;  Didier  v.  Davison,  10  Paige,     378,  381,  382.     See  ante,  Title  Ym. 
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actions  at  law  are  founded  upon  some  act  or  some  omis- 
sion in  regard  to  private  rigtits  or  duties  in  relation  to 
person  or  property.  Actions  at  law  were  formerly  classi- 
fied under  numerous  subdivisions,  according  to  the  nature 
of  their  subject-matter,  such  as  actions  in  assumpsit,  debt, 
detinue,  trover,  conversion,  ejectment,  and  many  others. 
With  respect  to  the  place  in  which  they  can  be  tried, 
actions  at  law  are  also  divided  into  local  and  transitory 
actions;  a  local  action  being  one  in  which  the  cause  of 
action  could  have  arisen  only  in  some  particular  district, 
and  in  which  alone  the  action  can  be  brought;  a  transi- 
tory action,  on  the  other  hand,  being  one  which  may  be 
brought  wherever  the  defendant  can  be  found.  Actions 
are  also  divided  into  real,  personal,  and  mixed;  real 
actions  being  those  which  are  brought  for  the  recovery  of 
land,  without  damages;  and  personal  actions  being  those 
brought  to  recover  damages  arising  from  the  breach  of  some 
contract  between  the  plaintiff  and  defendant,  or  for  the  re- 
covery of  personal  property  or  damages  for  its  detention, 
or  to  recover  damages  for  some  injury  to  the  person  or  to 
personal  property.  Mixed  actions  are  those  brought  for 
the  recovery  of  real  estate  and  damages  for  its  detention. 
Personal  actions  are  also  divided  into  two  classes;  viz., 
those  arising  ex  contractu  and  those  arising  ex  delicto,  or  in 
tort.*  These  two  latter  subdivisions  are,  also,  themselves 
subdivided  into  a  number  of  species  of  actions,  some  of 
which  will  be  described  hereafter  under  their  various 
heads,  though  in  most  of  the  states  the  common-law  form 
of  action  is  now  abolished.  The  abolition  of  the  forms  of 
pleading  has,  however,  in  many  cases,  not  affected  the  gen- 
eral principles  of  pleading  at  common  law;  and  codes  of 
procedure,  now  generally  adopted  throughout  the  Union, 
have,  as  a  rule,  maintained  the  rules  of  pleading  as  estab- 
lished at  the  common  law.  These  codes  will  be  here- 
after referred  to  in  detail. 

'  CJhitty'a  Pleading,  97. 
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§3405.  The  Writ,  or  Summons. — Civil  actions  in 
courts  of  record  were  formerly  commenced  by  summons, 
■writ  {capias  ad  respondendum),  or  declaration.  The  sum- 
mons was  applicable  only  to  actions  against  corporations; 
the  writ  of  capias  was  used  in  actions  against  persons  not 
privileged  from  arrest;  and  the  declaration  in  most  actions 
where  bail  was  not  required.*  What  was  known  as  an 
"  original  writ"  was  in  former  times  the  mode  of  com- 
mencing every  action  at  common  law.  Owing  to  the 
expense  of  suing  out  such  a  writ,  other  methods  of  begin- 
ning actions  were  devised,  with  the  connivance  of  the 
courts,  but  they  were  all  subsequently  abolished  in  Eng- 
land, and  the  modern  writ  of  summons  was  introduced.^ 

§  3406.  The  Pleadings.  — These  are  as  follows  :  1. 
The  declaration,  by  plaintiff;  2.  The  plea,  by  defendant; 
3.  The  replication,  by  plaintiff;  4.  The  rejoinder,  by  de- 
fendant; 5.  The  surrejoinder,  by  plaintiff;  6.  The  rebutter, 
by  defendant;  7.  The  surrebutter,  by  plaintiff.  Beyond 
these  the  pleadings  have  no  distinctive  names,  and  they 
seldom  extend  further.  There  is  also  the  demurrer,  which 
may  be  pleaded  by  either  plaintiff  or  defendant  to  the 
last  preceding  pleading  of  his  adversary.  The  object  of 
a  demurrer  is,  by  admitting  the  facts  as  alleged  in  the 
pleading  demurred  to,  to  raise  an  issue  of  law,  upon  the 
determination  of  which  will  depend  the  sufficiency,  or 
otherwise,  of  the  pleading.' 

§  3407.    Oflce  and   Functions  of  Pleadings.  —  In  all 

common-law  actions  it  devolved  upon  the  plaintiff  to  take 
the  initiative  in  the  pleading,  which  was  done,  as  we  have 
just  seen,  by  means  of  the  declaration.  Its  office  was  to 
set  forth  the  cause  of  action  in  proper  technical  and  legal 

1 1  Burrill's  Practice,  86;  O'Hara  v.  »  2  &  3  Wm.  IV.,  c.  39;  3  Stephen's 

Brophy,  24  How.   Pr.   379;  Akin  v.  Com.  489. 

R.  R.  Co.,  14  How.  Pr.  337;  Kendall  »  1  Chitty's  Pleading,  16th  Am.  ed., 

V.  VPashburn,  14  How.  Pr.  380;  Die-  235;   Stephen's  Pleading,  24;  Story's 

fendorf  v.  Elwood,  3  How.  Pr.  285.  £q.  PL,  sec.  1. 
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form.  It  was  necessary  to  adopt  the  particular  form  of 
declaration  appertaining  to  the  species  of  action  which 
the  special  facts  of  the  case  consign  it  to.  If  defective 
in  matter  of  form,  the  declaration  is  obnoxious  to  a  spe- 
cial demurrer;  if  by  reason  of  the  want  of  some  material 
allegation,  the  declaration  is  subject  to  a  general  demurrer, 
or  one  addressed  to  the  particular  defect  complained  of. 
If  the  declaration  is  well  pleaded,  the  defendant's  course 
is  to  plead  to  the  merits  of  the  action,  which  he  may  do 
by  a  joinder  of  issue,  which  is  a  denial  of  the  facts  as  al- 
leged in  the  declaration,  and  is  termed  a  plea  in  bar;  or 
he  may  admit  the  facts  as  alleged,  and  allege  others,  hav- 
ing the  effect  of  obviating  the  effect  of  those  alleged  in 
the  declaration,  and  of  exonerating  the  defendant  from 
the  claims  made  against  him  by  the  declaration;  this  is 
termed  pleading  in  confession  and  avoidance.  The  de- 
fendant may  also  plead  in  abatement,  which  is  a  plea 
alleging  matter  which  does  not  go  to  the  merits  of  the 
action,  but  rather  to  the  want  of  capacity  in  the  plaintiff 
to  sue,  or  to  the  fact  of  the  action  being  prematurely 
brought.  If  the  declaration  is  demurred  to,  the  plaintiff 
can  either  confess  the  demurrer  and  amend  the  declara- 
tion, or  by  replication  join  issue  of  law  in  the  demurrer 
and  take  the  opinion  of  the  court  on  the  point  raised. 
The  defendant  may  also  plead  specially  in  bar,  and  in  the 
event  of  his  so  doing,  the  plaintiff  can  demur  on  the 
ground  that  such  plea  is  not  sufficient,  as  matter  of  law, 
to  constitute  a  defense  to  the  declaration,  and  the  issue  of 
law  thus  raised  is  disposed  of  in  the  same  manner  as  a 
demurrer  to  the  declaration;  or  the  plaintiff,  by  means  of 
the  replication,  may  deny  the  truth  of  the  facts  to  be  as 
alleged  in  the  plea,  and  go  to  trial  on  the  issues  of  fact 
thus  raised.  In  short,  the  main,  if  not  the  only,  object  of 
pleading  is,  in  a  technical  and  specific  manner,  to  bring 
the  parties  to  an  issue,  either  of  law  or  fact,  and  until 
that  end  has  been  attained,  they  may  go  on  alternately 
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alleging,  objecting,  denying,  and  avoiding,  as  they  deem 
proper. 

§  3408.  The  Judgment. — This  is  tho  decision  of  the 
court  upon  the  issues  raised  by  the  pleadings.  It  is  theo- 
retically the  end  of  the  law,  or  rather  of  the  action.'  A 
judgment  is  defined  as  "the  decision  or  sentence  of  the 
law  pronounced  by  a  court  or  other  competent  tribunal 
upon  the  matter  contained  in  the  record,"^  or  as  "the 
conclusion  of  the  law  upon  facts  found  or  admitted  by  the 
parties."'  A  judgment  at  law  is  yea  or  nay;  for  one 
party,  and  against  the  other.  It  recognizes  no  liens, 
awards  no  execution  against  specific  property,  unless 
when  the  proceeding  is  in  rem,  but  contains  simply  the 
conclusion  of  the  law  upon  the  facts  as  proved,  and 
leaves  the  party  to  his  legal  and  appropriate  writ  to  en- 
force it.* 

§  3409.  The  Execution. — The  writ  of  execution  is  the 
prescribed  mode  of  obtaining  the  fruits  of  the  judgment. 
Every  writ  which  authorizes  the  proper  officer  to  carry  a 
judgment  into  effect  is  an  execution.^  Every  court  having 
jurisdiction  to  pronounce  judgment  has  authority  to  award 
execution.  It  would  be  idle  to  adjudicate  what  could  not 
be  executed,  and  the  power  to  pronounce  necessarily  im- 
plies the  power  of  executing.'  The  execution  must  follow 
the  judgment.  Judgment  in  a  real  action  is  executed  by 
the  writ  of  habere  facias  possessionem,  which  directs  the 
sheriff  to  put  the  plaintiff  into  possession  of  the  land  in 
question.''  Judgment  in  a  personal  action  is  enforced  by 
the  writ  of  fieri  facias,  which  directs  the  sheriff  to  cause 

'Blystone».Blyatone,51Pa.St.  37.3.  'United  States  v.  Nourse,  9  Pet. 

'  ^tna  Ins.  Co,  v.  Swift,  12  Minn.  28;  Piersou  v.  Hammond,  22  Tex.  685; 

437;  3  Bla.  Com.  395;  Bouvier's  Law  Darby ,t).  Carson,  9  Ohio,  149. 

Diet.  *  United  States  v.  Drennan,  Hemp. 

»  Traett  V.  Legg,  32  Md.  147;  Tidd's  325. 

Practice,  930.  '  Com.  Dig.,  tit.  Execution,  A,  2;  3 

■  oSregory  ».   Nelson,  41   Cal.  278;  Bla.  Com.  413. 
Elramer  v.  Kebman,  9  Iowa,  114, 
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to  be  made  the  amount  of  the  judgment  out  of  the  goods 
and  chattels  of  the  defendant,  or  by  the  writ  of  capias  ad 
satisfaciendv/m,  which  directed  the  sheriff  to  seize  and  keep 
the  body  of  the  defendant  in  satisfaction  of  the  judgment 
debt, — a  barbarous  proceeding,  now  happily  abolished.' 

1  Com.  Dig.,  tit.  Execution,  C,  1;'  Tidd'a  Practice,  994. 
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CHAPTER   CLXVI. 

IN  EQUITY. 

§  3410.  Pleadings. 

§  3111.  Difference  between  actions  at  law  and  snits  in  equity. 

§  3412.  Equity  acts  on  the  person  individually. 

§  3413.  Equity  compels  specific  performance. 

§  3414.  Trial  by  jury  not  necessary. 

§  3410.  Pleadings. — The  pleadings  and  proceedings 
were  altogether  different  in  equity.  The  jurisdiction  in 
equity  was  devised  for  the  purpose  of  affording  relief  in 
those  cases  where  a  strict  adherence  to  the  rules  of  the 
common  law  produced  harshness  and  injustice,  and  where 
there  was  no  adequate  remedy  at  common  law.  The  first 
proceeding  by  the  plaintiff  was  styled  the  bill  of  complaint. 
This  was  addressed  to  the  court  or  its  judges,  and  con- 
tained the  names  and  descriptions  of  the  persons  present- 
ing it,  a  statement  of  the  facts  and  circumstances  of  the 
case,  the  wrongs  or  grievances  complained  of,  and  the 
names  of  the  defendants  or  persons  from  whom  the  relief 
was  sought.  The  bill  of  complaint  was  divided  into  the 
following  parts,  viz.,  the  address,  the  introduction,  the 
stating  part,  the  charging  part,  the  jurisdictional  clause, 
the  interrogative  part,  and  the  prayer  for  the  relief 
claimed,  and  for  the  issuance  of  the  process  of  the  court 
to  compel  the  defendants  to  appear  and  plead.^  In  the 
event  of  the  bill  of  complaint  being  deemed  insufficient 
on  its  face  to  maintain  the  suit,  the  defect  was  availed  of, 
as  in  an  action  at  law,  by  demurrer  or  exceptions,  which 
were  the  same  thing  as  a  demurrer  at  law.  If  the  cause  of 
the  objection,  however,  was  not  apparent  on  the  face  of 
the  bill,  the  objection  could   be  taken  only  by  a  plea 

'  1  Barbour's  Chancery  Practice,  2d    1  Johns.  Ch.  75;  English  v.  Eoxall,  2 
ed.,  34   et    seq.;   Smith   v.    Clark,   4    Pet,  595, 
Paige,  368;  Meth.  Churcil  v.  Jaques, 
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which  alleged  facts  which  did  not  appear  in  the  hill,  and 
which,  if  they  had  so  appeared,  would  have  rendered  it 
demurrable.  If  it  was  considered  that  the  bill  stated  suf- 
ficient grounds  to  maintain  the  suit,  then,  instead  of  ex- 
cepting or  pleading,  the  defendant  would  answer.  The 
answer  consisted  of  a  denial  of  the  allegations  of  the  bill, 
or  a  confession  and  avoidance,  much  the  same  in  effect  as 
at  common  law.  The  plaintiff,  in  the  latter  case,  could 
demur  to  the  new  matter  set  up  in  the  answer,  or  by 
replication  could  join  issue  on  the  answer,  and  thus  raise 
an  issue  of  fact  to  be  heard.* 

§  3411.  Difference  between  Actions  at  Law  and  Suits 
in  Equity. — Originally,  suits  in  equity  were  instituted 
and  heard  before  different  tribunals  from  those  having 
jurisdiction  over  actions  at  law.  No  doubt  the  distinc- 
tion between  law  and  equity  is  an  utterly  fallacious  and 
illogical  one,  and  one  which  ought  never  to  have  been 
created.  This  is  evidenced  by  the  ease  and  completeness 
with  which,  in  modern  times,  the  same  tribunal  takes 
cognizance  of  both  branches  of  procedure,  and  adminis- 
ters justice  in  each.  The  diversity  of  the  disputes  which 
arise  between  mankind  necessitates  different  forms  and 
methods  of  adjustment.  The  method  of  adjusting  one 
group  of  such  disputes  is  by  an  action  at  law  in  one  form 
or  another,  and  the  mode  of  adjusting  the  other  group  is 
by  a  suit  in  equity.  The  necessity  for  separate  tribunals 
did  not  arise  from  the  diversity  of  the  disputes,  but  from 
the  fact  that  the  courts  of  common  law  were  not  provided 
with  the  requisite  powers  and  machinery  for  dealing  out 
the  relief  and  remedy  in  the  cases  over  which  equity 
acquired  jurisdiction.  Now  that  the  same  court  is  pos- 
sessed of  the  needed  attributes  and  functions,  no  difficulty 
is  experienced  in  meting  out  the  justice  which  was  for- 

*  1    Barbour's    Chancery    Practice,     iell's  Pleading  and  Practice,  4th  ed., 
249;  Story's  Eq.  PI.,  sec.  681;  1  Dan-     713. 
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merly  considered  to  be  so  essentially  different  as  to  require 
a  distinct  tribunal  for  its  administration.  At  common 
law,  not  only  did  every  wrong  have  its  remedy,  but  every 
class  of  wrongs  had  a  separate  form  or  mode  of  obtaining 
that  remedy,  and  each  form  had  technical  rules  peculiarly 
applicable  to  itself.  In  equity  but  one  form  of  remedy 
was  used  to  obtain  any  of  the  various  and  complex  spe- 
cies of  relief  sued  for,  and  the  pleadings,  from  begin- 
ning to  end,  were  marked  by  simplicity,  and  freedom  from 
technicality  and  complexity.  The  main  distinction,  how- 
ever, between  an  action  at  law  and  a  suit  in  equity  was 
not  so  much  in  the  mode  of  obtaining  the  relief  as  in  the 
nature  of  the  relief  itself  which  the  plaintiff  sought.  The 
basis  of  an  action  at  law  was  usually  the  infringement  or 
violation  of  some  private  right,  or  the  breach  of  some 
duty  for  which  pecuniary  damages  were  a  suitable  and 
sufficient  compensation.  The  pleadings  were  technical 
and  formal,  and  legal  fictions  were  not  only  tolerated,  but 
deemed  necessary  to  arrive  at  the  desired  issue  of  law  or 
fact.  Where  it  was  necessary  to  state  facts,  only  the  ulti- 
mate facts  were  permitted  to  be  alleged,  and  the  insertion 
of  matter  of  evidence  was  always  held  to  be  bad  pleading; 
and  the  pleader  was  not  allowed  to  state  more  than  one 
set  of  facts  constituting  a  cause  of  action  or  defense. 
Cases  also  arose  in  which  the  plaintiff  was  ignorant  of 
the  facts  which  it  might  be  essential  for  him  to  allege  in 
a  common-law  action.  His  course  then  was  to  file  his  bill 
in  equity  to  obtain  the  necessary  knowledge  and  then 
pursue  his  remedy  at  law;  or,  instead  of  waiting  until  he 
had  sustained  injury,  and  then  proceeding  at  law  to  re- 
cover damages,  he  might  resort  to  the  prophylactic  treat- 
ment of  a  suit  in  equity  to  restrain  the  defendant  from 
continuing  his  wrong-doing,  or  from  carrying  out  his 
threats  of  violating  the  plaintiff's  rights.  All  the  facts 
and  circumstances  of  the  case,  as  well  as  a  relation  of  the 
grievances  suffered  or  feared  by  the  plaintiff,  might  be 
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detailed  in  the  bill.'  In  addition  to  these  distinctions, 
the  common-law  courts,  in  their  administration  of  jus- 
tice, were  constrained  to  follow  the  rules  and  technical 
principles  of  positive  law,  which  frequently  led  to  injus- 
tice being  suJBFered  by  the  parties,  and  there  were  some- 
times cases  to  which  the  rules  and  forms  of  the  common 
law  were  not  applicable,  and  the  parties  there  found 
themselves  without  any  remedy.  At  junctures  of  this 
kind,  courts  of  equity  stepped  in,  and  by  administering 
equity  as  distinguished  from  law  were  enabled  to  relieve 
the  parties  from  the  endurance  of  those  wrongs  which 
the  common-law  courts  were  powerless  to  remedy,  or 
where  such  remedies  as  they  had  were  inadequate  to  the 
purpose.^  Instances  of  the  cases  above  alluded  to  will  be 
found  in  those  branches  of  equity  jurisdiction  comprised 
under  the  heads  of  penalties  and  forfeitures,  charities, 
trusts,  imperfect  consideration,  specific  performance,  in-, 
junction,  and  forfeited  and  imperfect  mortgages.  Also, 
as  instances  where  the  common  law  gave  a  remedy,  but 
which  was  inadequate  to  the  demands  of  the  case,  there 
may  be  cited  the  cases  of  administration,  legacies,  contri- 
bution, fraud,  accident,  mistake,  the  rescission  of  contracts, 
and  the  cancellation  or  reformation  of  deeds  or  other  in- 
struments. 

§  3412.     Equity  Acts  on  the  Person  Individually.  — 

This  power  is  exercised  by  ordering  the  party  personally 
to  do  the  act  required  of  him,  or  to  abstain  from  doing 
the  act  complained  of.  This  relief  is  of  a  positive  charac- 
ter, granting  the  specific  thing  the  party  is  entitled  to,  in 
lieu  of  the  negative  remedy  of  damages,  which  is,  except 
in  a  very  few  cases,  the  only  compensation  obtainable  at 
law.  It  is  the  constant  care  of  equity  that  a  right  shall 
be  actually  enjoyed,  and  with  this  end  in  view,  any  viola- 

>  Adams's   Equity,  207,   217;    Mit-        » Pulteney  v.  Warren,   6   Ves.  73; 
ford's  Eq.  PI.  76.  Brown  v.  Newall,  2  Mylne  &  C.  572. 
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tion  of  a  right  will  be  prevented.  At  law  the  aid  of  the 
court  cannot  be  invoked  until  after  injury  has  been  sus- 
tained. Damages  for  a  breach  of  covenant  or  contract 
may  be  obtained  at  law,  but  in  equity  a  clearly  intended 
breach  will  be  prevented.  Equity,  in  a  suit  in  one  state, 
will  direct  the  conveyance  of  lands  situate  in  another 
state;'  but  at  law  no  action  for  damages  for  trespass  to 
land  in  one  state  can  be  brought  in  any  other  state.^  The 
application  of  this  principle  has  had  the  effect  of  practi- 
cally largely  extending  the  jurisdiction  in  equity,  as  the 
court  acts  altogether  independently  of  the  locality  where 
the  act  is  to  be  done,  but  requires  only  that  the  person 
against  whom  the  relief  is  sought  should  be  within  its 
jurisdiction.  In  so  exerting  its  power  the  court  does  not 
claim  to  assume  jurisdiction  in  a  foreign  country,  but  acts 
solely  on  the  fact  that  the  person  against  whom  its  order 
is  directed  is  within  the  territorial  limits  of  its  jurisdic- 
tion.' 

§3413.     Equity  Compels  Specific  Performance. — This. 
is  another  branch  of  the  positive  relief  not  obtainable  at. 
law.     Though,  doubtless,  the  fear  of  having  to  pay  dam- 
ages may  be  a  strong  inducement  to  the  fulfillment  of  a, 
contract,  yet  there  are  many  cases  where  damages  are-> 
not  an  adequate  compensation  to  the  party  aggrieved.. 
Also,  in  many  cases  the  claims  of  both  parties  may  re- 
quire modification,  or  some  preliminary  proceedings  may 
be  necessary  to  ascertain  their  rights,  or  some  temporary 
or  permanent  conditions  may  require  to  be  attached  to 
the  redress  of  injuries  or  the  exercise  of  rights.      Courts 
of  common  law  cannot,  in  any  of  these  cases,  give  the 
requisite  relief,  owing   to  their  want  of  the   necessary 

1  Fenner  v.  Sanborn,  37  Barb.  610;  Hill,    82;    Hurd   v.   Miller,    2    Hilt. 

Gardner    v.    Ogden,   22    N.    Y.   327;  540. 

Bailey  v.  Ryder,  10  N.  Y.  363;  New-        ''  Toller  v.   Carteret,  2  Vern.   495; 

ton  V.  Bronson,  3  N.  Y.  587.  Sutphen  v.  Fowler,  9  Paige,  280;  Penn 

^  Mott  V.  Coddington,  1  Abb.  Pr.,  v.  Lord  Baltimore,  1  Vea.  Sen.  444;  2. 

N.    S.,    290;    Watts    v.    Kinney,    6  Story's  Eq.  Jur.,  13th  ed.,  60. 
33S 
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forms  of  remedy.  They  can  render  judgment  only  in  a 
prescribed  and  limited  manner  for  damages  alone,  and 
so  are  incapable  of  adapting  their  judgments  to  the  ex- 
igencies of  any  case  where  an  award  of  damages  would 
not  effect  justice  between  the  parties.  Courts  of  equity, 
on  the  other  hand,  are  subject  to  no  such  trammels;  the 
forms  of  their  proceedings  are  adaptable  to  the  ever-vary- 
ing requirements  of  justice,  and  they  can  adjust  their 
decrees  so  as  to  mete  out  the  remedy  suitable  to  the  oc- 
casion. If  all  the  parties  necessary  to  effect  these  objects 
are  not  before  them,  they  have  power  to  insist  upon  their 
presence,  either  at  the  instance  of  the  original  parties,  or 
on  their  own  motion,  and  thus  make  their  decrees  not 
only  complete  in  themselves,  but  binding  on  all  persons 
interested  in  the  subject-matter  of  the  suit.^ 

§  3414.  Trial  by  Jury  not  Necessary.  — In  equity,  ques- 
tions of  fact  must  be  decided  by  the  court  alone.  This  is 
a  fundamental  rule.  In  comparatively  recent  times  stat- 
utory powers  have  been  conferred  upon  these  courts  to 
call  in  the  aid  of  a  jury,  where  they  consider  it  desirable. 
But  the  findings  of  the  jury  upon  the  questions  of  fact 
submitted  to  them  are  merely  advisory,  and  in  no  way 
binding  on  the  court.  In  a  suit  in  equity  the  character 
of  the  issues  to  be  tried,  and  the  nature  of  the  remedy  to 
be  applied,  render  trial  by  the  court  alone  a  more  suitable 
mode  of  proceeding  than  with  the  addition  of  a  jury,  as 
preliminary  decisions  are  frequently  necessary,  involving 
the  investigation  of  numerous  questions  of  fact  before  a 
final  decree  can  be  rendered." 

'  Cooper's  Eq.  PI.,  o.  1,  p.  34;  Mit-  Ryan  v.  MoLeod,  32  Gratt.  367;  Wil- 

ford's  Eq.  PI.,  163,  164;  West  v.  Ran-  helm  v.  Caylor,  32  Md.  151;   Teaff  v. 

dall,  2Mason,  190-196;  Story'sEq.  PI.,  Hewitt,  1  Ohio  St.,  N.  S.,511;  Dabbav. 

sees.  72-238.    See  mte,  Title  XXIV.,  Dabbs,  27  Ala.  646;  Lea  v.  Beatty,  8 

Chapter  CXXIV.  Dana,   207;    Milk  v.  Moore,   39   111. 

''  Verden  v.  Coleman,  18  How.  86;  584. 
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CHAPTER  CLXVII. 

CHANGES  EFFECTED  BY  CODES  OF  PROCEDURE. 

§  3415.  Different  forms  of  action  abolished. 

§  3416.  Only  one  form  of  action. 

§  3417.  Necessary  variation  in  facts,  circumstances,  and  relief. 

§  3418.  Law  and  equity  administered  in  same  tribunal. 

§  3419.  Object  of  the  modern  practice. 

§  3420.  Ko  changes  in  duties  and  liabilities. 

§  3415.     Different  Forms  of  Action  Abolished.  —  By  the 

recent  adoption  of  codes  of  procedure  and  practice  many 
states  in  the  Union  have  terminated  the  artificial  distinc- 
tion between  actions  at  law  and  suits  in  equity,  and  have 
abolished  the  various  forms  of  such  actions  and  suits  by 
prescribing  one  universal  form  of  action  applicable  to  all, 
and  styled  an  actioft,  or  civil  action.  The  language  of  the 
statutes  employed  in  the  various  states  to  effect  these 
objects  differs  somewhat  in  form,  but  in  substance  follows 
to  a  large  extent  the  provisions  of'  the  New  York  code, 
which  are  as  follows:  "The  distinction  between  actions 
at  law  and  suits  in  equity,  and  the  forms  of  such  actions 
and  suits,  heretofore  existing,  are  abolished,  and  there 
shall  be,  in  this  state,  hereafter,  but  one  form  of  action  for 
the  enforcement  or  protection  of  private  rights,  and  the 
redress  of  private  wrongs,  which  shall  be  denominated 
a  civil  action."^  The  language  of  the  codes  of  procedure 
of  Missouri  and  Ohio  is  almost  identical; °  and  the  prac- 
tice acts  or  codes  of  Arkansas,  California,  Colorado,  Con- 
necticut, Indiana,  Iowa,  Kentucky,  Minnesota,  Nebraska, 
Nevada,  Oregon,  and  North  and  South  Carolina  are  sub- 
stantially the  same,  all  having  abolished  the  old  forms  of 
actions  at  law,  and  (with  the  exception  of  Arkansas,  Iowa, 
Kentucky,  and  Oregon,  where  it   is   still  retained)  they 

'  N.  Y.  Code  of  Proc,  sec.  69;  Id.,        ^  Wagner's  Mo.  Comp.  Stats.,  c.  110, 
amended,  sec.  3339.  sec.  1;  Ohio  Rev.  Stats.,  sec.  4971. 
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have  abolished  the  distinction  between  actions  at  Jaw  and 
suits  in  equity,  terming  them  all  civil  actions. 

§  3416.  Only  One  Form  of  Action.  — Code  practice  pro- 
vides for  only  one  form  of  action,  and  furnishes  the  neces- 
sary machinery  to  obtain  in  such  cfae  form  of  action  all 
the  primary  and  substantive  rights  and  all  the  civil  rem- 
edies, whether  of  a  legal  or  equitable  nature,  which  could 
be  granted  in  auy  of  the  various  kinds  of  actions  at  law 
under  the  old  practice,  or  by  bill  in  a  court  of  chancery. 

The  defendant  is  not  confined  to  a  defense  formerly 
known  as  a  legal  one  when  sued  for  damages,  or  other 
claim  which  would  formerly  have  come  under  the  de- 
nomination of  some  action  at  law,  but  may  raise  an 
equitable  defense  to  such  claim,  and  vice  versa.  In  Crary 
V.  Goodman^  it  is  stated  by  Johnson,  J.,  that  "the  ques- 
tion is  not  whether  the  plaintiff  has  a  legal  right  or  an 
equitable  right,  or  the  defendant  a  legal  or  an  equitable 
defense  against  the  plaintiff's  claim,  but  whether,  accord- 
ing to  the  whole  law  of  the  land  applicable  to  the  case, 
the  plaintiff  makes  out  the  right  which  he  seeks  to  estab- 
lish, or  the  defendant  shows  that  the  plaintiff  ought  not 
to  have  the  relief  sought  for."* 

The  plaintiff,  without  giving  any  specific  name  to  his 
proceeding,  must  state  the  facts  which  show  the  wrong; 
and  if  his  statement  entitles  him  to  relief  of  any  kind,  he 
will  have  a  good  complaint  or  petition.  But  it  is  only 
the  form  and  the  name  of  the  action  which  are  abolished. 
The  fundamental  distinctions  which  arise  from  the  char- 
acter of  the  wrong  suffered,  and  of  the  relief  sought,  must 
of  necessity  remain,  and  cannot  be  abolished. 

§  3417.  Necessary  Variation  in  Facts,  Circumstances, 
and  Relief. —  The  fact  of  there  being  but  one  form  of  ac- 

»  12  N.  Y.  266.  279;    Mowrey  v.  Hill,   11  Wis.   146; 

2  Dobson  V.  Pearce,   12  N.   Y.   1'56;  Troost  v.  Davis,  31  Ind.  34;  Crosier  v. 

62  Am.  Deo.  152;  Phillips  v.  Gorham,  McLaughlin,   1  Nev.   348;  Rogers  j). 

17  N.   Y.    270;    Kramer  v.  Rebman,  Penniston,  16  Mo.  432. 
9  Iowa,  114;  White  v.  Lyons,  42  Oal. 
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tion  in  no  wise  affects  the  varying  nature  of  the  circum- 
stances on  which  that  action  is  based,  or  the  relief  sought 
by  it;  and  if  the  complaint  or  petition  states  fact  en- 
titling the  plaintiff  to  any  remedy,  the  action  will  not 
be  dismissed  because  the  plaintiff  has  asked  for  a  par- 
ticular judgment  to  which  he  is  not  entitled.^ 

§  3418.  Law  and  Equity  Administered  in  Same  Tribu- 
nal.—  Under  the  code  practice,  any  kind  of  relief  which 
formerly  could  be  obtained  in  an  action  at  law  or  in  a 
suit  in  equity  is  now  administered  in  the  same  court  and 
under  the  same  general  plan  of  procedure;  and  a  party 
cannot  now  be  told  that  he  has  no  case  at  law,  or  no  case 
in  equity,  as  he  is  in  a  court  administering  both  law  and 
equity;  but  only  when,  under  the  facts  as  proved,  he  is  not 
entitled  to  any  relief,  whether  of  a  legal  or  equitable 
nature,  can  his  action  be  dismissed.^  Where  a  plaintiff 
erroneously  prays  for  relief  to  which  he  is  not  entitled 
on  the  facts  as  stated  or  proved,  he  may  suffer  the  incon- 
venience of  delay,  and  in  some  states  his  action  will  be 
transferred  to  another  docket,  but  the  action  will  not  be 
dismissed  if  the  plaintiff  is  entitled  to  any  relief  either  at 
law  or  in  equity.' 

§  3419.  Object  of  the  Modern  Practice. — The  practice 
of  the  law,  as  reformed  by  the  American  codes  of  pro- 
cedure, is  founded  upon  the  idea  of  simplifying  the  means 
by  which  the  members  of  a  civilized  community  can  ob- 
tain the  enforcement  of  their  rights  or  protection  from 
wrongs  and  indemnification  from  injuries  either  actually 
sustained  or  definitely  threatened.     To  effect  this  it  has 

^  N.  Y.  Ice  Co.  V.  Northwestern  Ina.  '  Dickson  v.  Cole,  34  Wis.  621;  Mo- 
Co.,  23  N.  Y.  357;  Troost  v.  Davis,  31  Crory  v.  Parks,  18  Ohio  St.  1;  Davis 
Ind.  34;  Leonard  ».  Rogan,  20  Wis.  v.  Morris,  36  N.  Y.  569;  Richmond  v. 
540;  Grain  v.  Aldrich,  38  Cal.  514;  99  R.  R.  Co.,  32  Iowa,  422;  Henderson 
Am.  Dec.  423;  Emery  w.  Pease,  20  N.Y.  o.  Dickey,  50  Mo.  161;  Parker  w. 
62;  Bidwell  v.  Ins.  Co.,  16  N.  Y.  263.  Laney,  58  N.  Y.  469;  Harral  v.  Gray, 

» Whiting  V.   Root,  52  Iowa,  292;  10  Neb.    186;  Lowber  v.  Connit,  36 

Grain  v.  Aldrich,  38  Cal.  514;  99  Am.  Wis.  176. 
Dec.  423. 
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been  necessary  to  sweep  away  the  technicalities,  niceties, 
and  pitfalls  of  the  courts  of  common  law,  originally  de- 
vised for  the  purpose  of  enabling  the  semi-barbarous 
barons  of  the  Middle  A^es  to  oppress  and  defraud  those 
less  wealthy  and  strong  than  themselves,  and  the  scarcely 
less  oppressive,  but  more  delusive  and  dilatory,  procedure 
of  the  courts  of  so-called  equity,  originally  instituted  for 
the  aggrandizement  of  a  crafty  and  designing  priesthood, 
and  subsequently  improved  upon  by  generations  of  schem- 
ing attorneys  and  solicitors,  until  the  practice  of  the  law 
became  a  by -word  and  a  reproach;  and  to  substitute  in  the 
place  of  the  mass  of  rules,  refinements,  and  complications, 
which  had  no  other  result  than  imperiling  a  just  claim 
and  assisting  a  fraudulent  defense,  a  plain  and  simple 
statement  of  facts,  and  an  equally  plain  and  simple  an- 
swer to  such  statement,  and  a  court  armed  with  all  the 
necessary  powers  and  means  to  carry  out  substantial 
justice  between  the  litigants,  based  upon  principles  of 
law,  as  including  equity,  and  in  a  speedy  and  efifective 
manner.* 

§  3420.     No  Changes  in  Duties  and  Liabilities. — All 

duties  and  liabilities  existing  when  the  new  system  of 
procedure  came  into  vogue  remain  unaffected  thereby, 
and  the  principles  upon  which  the  rights  of  the  parties 
are  determined  have  undergone  no  change.  The  practice 
under  the  codes  does  not  assume  to  abolish  the  distinc-  . 
tions  between  the  various  species  of  relief  obtainable  at 
law  and  in  equity,  but  merely  abolishes  the  various  forms 
of  obtaining  them,  and  gives  to  the  same  tribunal  the 
power  to  grant  them  all."    In  Meyers  v.  Field,^  Holmes,  J., 

1  Bowen  v.   Aubrey,   22    Cal.   566;  Ind.   483;    Garret    v.    Gault,    13    B. 

Wright    V.   Wright,   54   N.   Y.   437;  Mon.    378;    Lattiu    v.    MoCarty,    41 

Stevens    v.   Mayor    etc.,    84   N.    Y.  N.  Y.  107;  Peck  «.  Newton,  46  Barb. 

296;  Williams  v.  Slote,  70  N.  Y.  601;  173;    Richardson   v.   Means,   22  Mo. 

Chinn  v.  Prentiss,  32  Ohio  St.  236;  495;  Klonne  v.  Bradstreet,  7  Ohio  St. 

Millikin  v.  Carey,  5   How.    Pr.    272;  322;  Dickenson  v.  Cole,  34  Wis.  621; 

Gress  v.  Evans,  1  Dak.  387;  Williams  Mattock  v.  Todd.  25  Ind.  128;  Goulet 

V.  Haight,  5  How.  Pr.  470.  v.  Asseler,  22  N.  Y.  228. 

>  Grain  v.  Aldrich,  38  Cal.  514;  99        »  37  Mo.  434. 
Am.  Dec.  423;  Emmons  v.  Kiger,  23 
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says:  "Equitable  rights  are  still  to  be  determined  accord- 
ing to  the  doctrines  of  equity  jurisprudence,  and  in  the 
peculiar  modes  of  proceeding  which  are  sometimes  re- 
quired in  such  cases;  and  legal  rights  are  to  be  ascer- 
tained and  adjudged  upon  the  principles  of  law;-  and  the 
rules  of  proceeding  at  law  are  in  many  respects  very  dif- 
ferent from  those  which  are  applicable  to  equity  cases." 
Also,  in  Bonesteel  v.  Bonesteel,^  Lyon,  J.,  lays  it  down  that 
"there  are  certain  essential  and  inherent  distinctions 
between  actions  at  law  and  in  equity,  to  abolish  which  is 
beyond  the  power  of  legislative  enactment.  The  legisla- 
ture may  abolish  old  forms  of  action,  and  has  done  so; 
but  the  essential  principles  of  equitable  actions  and  equi- 
table relief,  as  distinguished  from  legal  actions  and  reme- 
dies, are  as  vital  now,  and  as  clearly  marked  and  defined, 
as  before  the  enactment  of  the  code."* 

1  28  Wis.  245.  v.  Gorham,  17  N.  Y.  270;  Mowrey  v. 

»  Lattin  v.  McCarty,  41  N.  Y.  107;    Hill,  11  Wis.  146;  Voorhis  v.  Childs, 
Reubens  v.  Joel,  13  N.  Y.  493;  Phillips    17  N.  Y.  354. 


§  3421  REMEDIES    AND    PROCEDURE.  5400 

CHAPTER  CLXVIII. 

JOINDER  OF  CAUSES  OF  ACTION. 

§  3421.  Usual  provisions. 

§  3422.  On  sufficiency  of  averments  and  proofs  plaintiff  may  recover. 

§  3423.  If  averments  insufficient,  recovery  cannot  be  had. 

§  3424.  Allegations  of  fact  indispensable  under  new  practice. 

§  3425.  Mode  of  trial,  generally. 

§  3421.  Usual  Provisions.  —  The  codes  of  procedure 
in  the  various  states  usually  provide  for  a  joinder  in  one 
complaint  of  several  causes  of  action,  whether  of  a  legal 
or  equitable  nature.  They  generally  provide,  in  sub- 
stance, that  the  plaintiff  may  unite  in  the  same  complaint 
or  petition  several  causes  of  action,  whether  previously 
classified  as  legal  or  equitable,  or  both,  where  they  all 
arise  out  of  the  same  transaction.  The  New  York  code 
at  present  provides  in  this  respect  as  follows:  "The 
plaintiff  may  unite  in  the  same  complaint  two  or  more 
causes  of  action,  whether  they  were  formerly  denominated 
legal  or  equitable,  or  both,  where  they  are  brought  as  fol- 
lows: 1.  Upon  contract  express  or  implied;  2.  For  per- 
sonal injuries,  except  libel,  slander,  criminal  conversation, 
or  seduction;  3.  For  libel  or  slander;  4.  For  injuries  to 
real  property;  5.  Real  property  in  ejectment,  with  or  with- 
out damages  for  the  taking  or  detention  thereof;  6.  For 
injuries  to  personal  property;  7.  Chattels,  with  or  with- 
out damages  for  the  taking  or  detention  thereof;  8.  Upon 
claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law;  9.  Upon  claims  arising  out  of  the  same 
transaction  or  transactions  connected  with  the  same  sub- 
ject of  action,  and  not  included  within  one  of  the  fore- 
going subdivisions.  But  it  must  appear  from  the  face  of 
the  complaint  that  all  the  causes  of  action  so  united  be- 
long to  one  of  the  foregoing  subdivisions  of  this  section; 
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that  they  are  consistent  with  each  other;  and,  except  as 
otherwise  prescribed  by  law,  that  they  affect  all  the  par- 
ties to  the  action;  and  it  must  appear  upon  the  face  of 
the  complaint  that  they  do  not  require  different  places  of 
trial."'  The  provisions  of  codes  of  procedure  in  other 
states  are  substantially  similar,  some  of  them  being  even 
more  liberal  in  regard  to  the  joinder  of  different  causes 
of  action.  The  union  of  legal  and  equitable  causes  of 
action  is,  however,  not  without  limit  in  any  of  the  codes, 
and  in  New  York,  under  the  last  subdivision  (9)  of  the 
section  above  quoted,  is  confined  to  those  cases  in  which 
the  rights  and  remedies  arise  out  of  the  same  transaction 
or  transactions  connected  with  the  same  subject  of  action. 
If,  therefore,  in  such  a  case,  the  plaintiff  avers  and  proves 
his  right  to  an  equitable  remedy,  and  to  a  legal  remedy 
based  thereon,  he  is  entitled  to  both,  and  judgment 
should  be  granted  accordingly.^ 

So  a  plaintiff  having  the  legal  title  to  land  may  sue  for 
reformation  of  his  conveyance,  for  possession  of  the  land, 
and  for  damages  for  withholding  possession,  all  in  the 
same  action.'  And  in  an  action  by  the  holder  of  the 
equitable  title  for  the  cancellation  of  a  deed  made  to 
the  defendant,  a  conveyance  to  plaintiff,  and  for  an  in- 
junction to  restrain  defendant  from  conveying  away  the 
property,  the  plaintiff  may  also  claim  possession  and 
damages.*  Also,  it  has  been  held  that  in  an  action  by 
the  grantor  of  land  to  have  a  deed  corrected  by  inserting 
an  exception  of  growing  timber,  he  may  recover  damages 

1  N.y.Code,  sec.  484  (amended  1877,  398;  Henderson  ».  Dickey,  50  Mo.  161; 
1879) ;  Burroughs  v.  Tostevan,  19  Alb.  Weinland  v.  Cochran,  9  Neb.  480; 
L.  J.  115;  Hay «.  Hay,  13  Hun,  315;  Gurnsey  v.  American  Ins.  Co.,  17 
Beck  V.  Ruggles,  6  Abb.  N.  C.  69.  Minn.  104;  Wa  Ching  v.  Constautine, 
That  the  New  York  code  has  not  ab-  1  Iowa,  266;  Landersdorf  v.  Flint,  50 
rogated  the  rules  of  equity  pleading  Wis.  401;  Kahn  v.  Kahn,  17  Fla.  400; 
as  regards  multifariousness,  see  Gar-  Cone  v.  Niagara  Fire  Ins.  Co.,  60 
ner  v.  Thorn,  56  How.  Pr.  452.  Wis.  619;  Wheeloek  v.  Lee,  74  N.  Y. 

2  Madison  Avenue  Baptist  Church  495. 

V.  Oliver  Street  Baptist  Church,   73  '  Laub    v.    Buokmiller,    17    N.   Y. 

N    Y.  83;  Lattin  v.  MoCarty,  41  N.  620. 

Y.  107;  Stevens  v.  Mayor  etc.,  84  N.  ♦  Lattin  i:.  McCarty,  41  N.  Y.  107; 

y.  296;  Walker  v.  Sedgwick,  8  Cal.  Henderson  v.  Dickey,  50  Mo.  161. 
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for  trees  included  in  the  exemption,  but  which  have  been 
wrongfully  cut  by  the  defendant.'  So  in  an  action  by 
the  vendor  of  land  to  recover  on  notes  given  for  the  price, 
he  may  unite  a  claim  to  foreclose  his  lien  on  the  land.' 
And  in  an  action  to  abate  a  nuisance,  the  plaintiff  may 
unite  a  claim  for  damages  sustained  thereby.'  And  dam- 
ages may  also  be  claimed  in  an  action  for  the  assignment 
of  dower,  and  for  possession  of  the  land.*  The  decisions 
of  the  supreme  court  of  the  state  of  Wisconsin,  however, 
form  an  exception  to  the  liberal  interpretation  of  the 
statutes  which  has  obtained  in  most  other  states,  as  above 
indicated,  and  evince  a  tendency  to  adhere  to  the  old 
practice  in  this  particular.'  Thus  where  an  action  was 
brought  in  that  state  to  compel  the  specific  performance 
of  an  agreement  to  grant  a  lease,  and  a  claim  for  damages 
for  breach  of  a  covenant  which  was  to  have  been  con- 
tained in  the  lease  was  joined  therewith,  it  was  held  that 
such  joinder  was  improper,  and  that  the  plaintiff  must 
first  obtain  the  lease,  and  then  sue  for  damages  for  the 
breach  of  covenant.^  The  tendency  of  the  New  York 
courts  is,  however,  quite  in  the  opposite  direction,  they 
having  gone  so  far  in  carrying  out  the  spirit  of  the  code 
in  this  respect  that  in  cases  where  the  legal  right  was  de- 
pendent upon  the  prior  grant  of  equitable  relief,  such  as 
specific  performance,  cancellation,  or  reformation,  instead 
of  merely  granting  the  relief  they  have  at  the  same  time 
given  damages,  which  was  the  real  object  of  the  action.' 
So  where  suit  was  brought  to  recover  damages  on  a  policy 
of  insurance  against  fire,  united  with  a  claim  to  have  the 
policy  reformed  on  account  of  an  alleged  mistake,  which 
reformation  would  enable  the  plaintiff  to  recover  a  larger 

1  Welles  V.  Yates,  44  N.  Y.  525.  «  Noonan   v.   Orton,   21   Wis.   283; 

2  Walker  v.  Sedgwick,  8  Cal.  398.        Lawe  v.  Hyde,  39  Wis.  345. 

'  Davis  V.  Lambertson,  56  Barb.  480.         '  Maher  v.   Hibernia    Ins.    Co.,    67 

•Brown  v.  Brown,  4  Rob.  (N.  Y.)  N.  Y.  283;  Cone  v.  Niagara  Fire  Ins. 

688;    Henderson  v.  Dickey,    50   Mo.  Co.,  60  N.  Y.  619;  Phillips  v.  Gorham, 

161.  17  N.  Y.  270;  Bidwell  v.  Astor  Ins. 

»  Horn   .,.   Ludington,  32  Wis.  73;  Co.,  16  N.  Y.  363;  Caswell  v.  West,  3 

Supervisors  v.  Decker,  30  Wis.  620.  Thomp.  &  C.  383. 
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amount,  it  -was  held  that  although  the  evidence  did  not 
establish  the  mistake  and  justify  a  reformation,  yet  the 
plaintiff  was  entitled  to  recover' on  the  legal  cause  of  ac- 
tion for  the  amount  mentioned  in  the  policy.^ 

§  3422.  On  Suificiency  of  Averments  and  Proofs  Plain- 
tiff may  Recover. — Where  the  same  complaint  contains 
both  an  equitable  and  a  legal  cause  of  action,  but  equi- 
table relief  only  is  demanded,  and  at  the  trial  the  right 
to  such  relief  is  not  established,  but  the  right  to  a  legal 
relief  is  made  out,  the  plaintiff  is  entitled  to  have  judg- 
ment in  accordance  with  his  rights  as  proved.** 

§  3423.  If  Averments  Insufficient,  Recovery  cannot  be 
had. — If  the  allegations  of  the  complaint  are  sufficient 
only  to  support  a  case  for  equitable  relief,  and  there  are 
no  sufficient  averments  to  authorize  legal  relief,  where 
the  proofs  do  not  sustain  the  former  cause  of  action,  the 
plaintiff  cannot  recover  even  the  legal  remedy,  although 
he  succeeds  in  proving  acts  which  would  authorize  it.' 

§  3424.  Allegations  of  Fact  Indispensable  under  New 
Practice. — As  shown  in  the  preceding  sections,  the  neces- 
sity of  averments  in  the  complaint  showing  the  right  to 
relief,  either  at  law  or  in  equity,  is  by  no  means  dis- 
pensed with,  although  a  prayer  for  the  specific  remedy  to 
which  the  evidence  may  entitle  the  plaintiff  may  not  be 
necessary.    In  this  respect  the  old  practice  has  not  under- 

1  New  York  Ice  Co.  v.  Northwestern  255;  Deery  v.  McClintook,  31  Wis. 
Ins.  Co.,  23  N.  Y.  357.  See  Davis  v.  195;  Dickson  v.  Cole,  34  Wis.  621. 
Morris,  3(3  N.  Y.  569;  Graves  v.  Spier,  In  Missouri  the  reformed  practice  pre- 
58  Barb.  349.  vails:    See  Henderson  v.   Dickey,  50 

2  White  V.  Lyons,  42  Cal.  279;  Cu£E  Mo.  161;  Meyer  v.  Field,  37  Mo.  434; 
V.  Dorland,  53  Barb.  481 ;  Harrall  v.  Richardson  ».  Means,  22  Mo.  495. 
Gray,  10  Neb.  186;  Herrington  v.  '  Stevens  v.  Mayor  etc.,  84  N.  Y. 
Robertson,  71  N.  Y.  280;  Foster  v.  296;  Bockes  v.  Lansing,  74  N.  Y.  437; 
Watson,  16  B.  Mon.  377;  Marquat  v.  People's  Bank  v.  Mitchell,  73  N.  Y. 
Marquat,  12  N.  Y.  336;  Whitney  406;  Wintermute  v.  Cooke,  73  N.  Y. 
i!.  Root,  52  Iowa,  292;  Emery  «.  Pease,  107;  Arnold  v.  Augell,  62  N.  Y.  508; 
20  N.  Y.  62;  Lewis  v.  Soule,  52  Iowa,  Bradley  v.  Aldrich,  40  N.  Y.  504;  100 
11;  Hamilli!.  Thompson,  3  Col. 518.  In  Am.  Dec.  528;  Schilling  v.  Rominger, 
Wisconsin  the  later  decisions  are  in  4  Col.  100;  Meyer  v.  County  of  Du- 
conflict  with  this  practice:  See  Wrig-  buque,  43  Iowa,  592;  Hamill «.  Thomp- 
glesworth  v.  Wrigglesworth,  45  Wis.  son,  3  Col.  518. 
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gone  any  material  alteration;  and  the  foregoing  remarks 
regarding  the  necessity  of  averring  proper  facts  in  order 
to  recover  a  legal  remedy,  where  the  action  is  for  equi- 
table relief,  but  which  is  unsustained  by  the  proofs,  is 
equally  applicable  where  the  action  is  to  obtain  a  legal 
remedy,  but  the  allegations  of  the  complaint  are  insuffi- 
cient. Both  the  allegations  and  the  proofs  must  be  suffi- 
cient, in  order  to  obtain  relief.^ 

§  3425.  Mode  of  Trial,  Generally.  —  In  those  states 
which  have  adopted  the  new  practice,  the  mode  of  trial, 
owing  to  the  want  of  statutory  provisions,  where  legal  and 
equitable  causes  of  action  are  united  in  the  same  com- 
plaint, has  not  maintained  a  uniform  character.  The 
constitution  of  the  state  usually  preserves  the  right  of 
trial  by  jury  in  common-law  cases,  while  it  is  one  of  the 
fundamental  rules  of  equity  practice  that  the  facts  are  to 
be  found  by  the  court,  which,  owing  to  the  nature  of 
many  of  the  issues  presented,  is  considered  to  be  a  desir- 
able method  of  determining  questions  of  fact  as  well  as  of 
law."  Where  an  issue  of  fact  arises  in  a  case  where  a 
legal  remedy  is  sought,  the  defendant  could  insist  upon  a 
trial  by  jury  of  the  issue  involved;  and  if  legal  and  equi- 
table causes  of  action  are  united,  it  has  sometimes  been 
held  necessary  for  the  whole  case  to  be  submitted  to  a 
jury,  if  so  demanded  by  the  defendant,  where  there  is  no 
statutory  provision  providing  for  a  separate  trial  of  the 
issues  under  the  different  causes  of  actions.^  In  several 
of  the  states,  however,  there  are  statutes  providing  for  the 
separate  trial  of  the  issues  thus  arising,  and  that  the  nature 
of  the  case  shall  regulate  the  order  of  the  trial.* 

1  Arthur  v.  Homestead  Ins.  Co.,  78  168;  People  v.  R.  R.   Co.,  57  N.  T. 

N.  Y.  462;  34  Am.  Rep.  550;  Emery  161;  82  Am.   Dec.  295;  Davis  v.  Mor- 

V.  Pease,  20  K.  Y.  62;  Drew  v.  Fer-  rig,  36  N.  Y.  569. 

son,  22  Wis.  651;  Sheehan  u.  Hamil-  "Bennett  v.  Titherington,  6  Bush, 

ton,  2  Keyes,  304.  192;  Du  Pont  v.    Davis,  35  Wis.  631; 

'■'  Adams's   Equity,   475;    1    Story's  Harrison  v.  Juneau  Bank,  17  Wis.  340; 

Eq.  Jur.,  sees.  31,  72.  Richmond  v.  R.  R.  Co.,  33  Iowa,  422; 

»  Foster  v.  Watson,  16  B.  Mon.  377;  Massie  v.  Stradford,  17  Ohio  St.  596; 

Trustees  etc.  v.  Forrest,  15  B.  Mon.  Guernsey  v.  Ins.  Co.,  17  Minn.  104. 
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CHAPTER   CLXIX. 

PARTIES  TO  ACTIONS  UNDER  CODE  PRACTICE. 

§  3426.  Who  must  be  plaintiff. 

§  3427.  Necessary  and  proper  parties  plaintiff. 

§  3428.  Necessary  and  proper  parties  defendant. 

§  3429.  Real  party  in  interest. 

§  3430.  Wlio  is  a  real  party  in  interest. 

§  3431.  Holder  of  negotiable  paper.     - 

§  3432.  Collateral  agreement  does  not  effect  assignment. 

§  3433.  Where  assignee  party  in  interest. 

§  3434.  Where  third  party  advances  consideration. 

§  3435.  Cases  of  joint  rights  and  several  rights  founded  in  tort. 

§  3436.  Common-law  doctrine  as  to  surviving  rights  of  action. 

§  3437.  What  assignable— General  rule. 

§  3438.  Injuries  to  real  or  personal  property. 

§  3439.  What  not  assignable. 

§  3440.  Defenses  to  assigned  rights  of  action. 

§  3441.  Estoppel  as  applicable  to  assignments  of  quasi-negotiable  paper. 

§  3442.  Equitable  defenses  and  set-off  to  assigned  claims. 

§  3443.  Defect  of  parties. 

§  3444.  Parties  to  equitable  actions,  generally. 

§  3445.  Parties  to  foreclosure  or  redemption  of  mortgage. 

§  3446.  Parties  in  suit  for  accounting. 

§  3447.  Defendants  in  suits  to  set  aside  deeds  of  trust. 

§  3448.  Defendants  in  actions  for  specific  performance. 

§  3449.  Defendants  in  actions  to  quiet  title,  etc. 

§  3450.  Parties  defendant  at  common  law. 

§  3451.  Joint  liabilities  upon  contracts. 

§  3452.  Invalidity  of  joint  contract  as  to  one  party. 

§  3453.  In  case  of  death  of  one  or  more  joint  obligors. 

§  3454.  Defendants,  where  liability  joint  and  several. 

§  3455.  Where  several  only. 

§  3456.  Defendants  in  actions  ex  delicto. 

§  3457.  Defendants,  where  question  of  common  interest  and  parties  numerous. 

§  3458.  Adding  parties. 

§  3459.  Intervention. 

§  3426.  Who  must  be  Plaintiff. — Provision  is  made  in 
the  various  codes  defining  who  must  be  and  who  may  be 
parties  plaintiff,  and  such  provisions  are  substantially- 
uniform  throughout  those  states  which  have  adopted  the 
code  practice.     It  is  usually  provided  that  "  every  action 
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must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  provided,"  etc.;  and  the 
assignment  of  a  chose  in  action  not  arising  out  of 
contract  is,  as  a  rule,  not  permitted.*  The  exception 
above  referred  to  sometimes  provides  that  "an  action 
may  b,e  maintained  by  the  grantee  of  land  in  the 
name  of  the  grantor,  or  his  or  her  heirs  or  legal  rep- 
resentatives, when  the  grant  or  grants  are  void  by  rea- 
son of  the  actual  possession  of  a  person  claiming  under 
a  title  adverse  to  that  of  the  grantor  at  the  t  ime  of  the 
delivery  of  the  grant,  and  the  plaintiff  shall  be  allowed  to 
prove  the  facts,  to  bring  the  case  within  this  provision."* 

And  it  is  also  frequently  provided  that  "  all  persons 
having  an  interest  in  the  subject-matter  of  the  action 
and  in  obtaining  the  relief  demanded  may  be  joined  as 
plaintiffs,  except  as  otherwise  provided,"  etc' 

A  very  common  provision,  also,  is,  that  any  person  in 
a  fiduciary  capacity,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  his  beneficiary.^  And 
a  provision  substantially  the  same  is  contained  in  the 
codes  of  some  other  states.^  Again,  in  other  states,  there 
are  statutory  provisions  authorizing  actions  to  be  brought 
in  the  names  of  persons  who  would  not  be  entitled  to 
sue  under  the  general  principles  of  the  common  law. 

'  Cal.    Code   Civ.    Proc,    sec.    367;  *  See  following  codes   of   civil  pro- 

Fla.  Code   Civ.    Proc,   sec.    62;   Ida.  cedure:    Cal.,    sees.    378,   381;    Iowa, 

Code  Civ.   Proc,   sec.   4;    Ind.    Code  sec.    2545;    Ind.,   sec.    17;    Ky.,    sec. 

Civ.   Proc,   sec.   5;    Iowa  Code   Civ.  34;  Kan.,  sec.   35;  Miss.,  art.   1,  sec. 

Proc,  sec  2543;  Ky.  Code  Civ.  Proc,  4;  Neb.,  sec  37;  N.  Y.,  sec  117;  Or., 

sec.    30;  Kan.  Code   Civ.    Proc,   sec.  sec.  380;  Wis.,  c.  122,  sec.  18.    But  in 

26;   Minn.   Code  Civ.  Proc,   sec   26;  some  states  this  right  is  confined  to 

Mo.    Code  Civ.   Proc,   art.    1,  sec.  2;  equitable     actions:     Dak.,     sec.     70, 

Mont.  Code  Civ.  Proc,  sec.  4;   Neb.  Ida.,   sec.   12;    Mont.,  sec   12;   Nev., 

Code  Civ.  Proc,  sec.  78;  Nev.  Code  sec.  12;  N.  C,  sec.  60;  Wash.,  sec  8; 

Civ.    Proc,    sec    4;    Or.    Code   Civ.  Wyo.,  sec.  40. 

Proc,  sees.  27,  379;  Wash.  Code  Civ.  *  See  codes  of    civil   procedure  of 

Proc,  sec.  3;  Wyo.  Code  Civ.  Proc,  Cal.,   sec   369;  Dak.,   sec   66;   Ida., 

sec.  31.  sec.  6;  Fla.,  sec.  64;  Minn.,  sec  28; 

''  Cal.   Code   Civ.    Proc,   sees.    367,  Mont.,   sec.   6;   Miss.,  art.  1,   sec.   3; 

369;  Dak.    Code  Civ.   Proc,   sec.   64;  Nev.,  sec.   6;  Or.,  sec  29;  S.  C,  sec. 

N.  Y.  Code  Cir.  Proc,   sec    111;  N.  136;  Wis.,  c  122;  Wyo.,  sec  34. 

C.  Code   Civ.   Proc,  sec  55;    S.  C.  "  Iowa,  sec  2544;  Kau.,  sec.  28;  Ky., 

Code  Civ.  Proc,  sec.  134.  sec  33;  Neb.,  sec  30;  Ohio,  sec.  27. 
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§  3427.  Necessary  and  Proper  Parties  Plaintiff.  —  It  is 
usually  provided  in  the  reformed  practice  that  all  persons 
having  an  interest  in  the  subject  of  the  action  and  in 
obtaining  the  relief  demanded  may  be  joined  as  plaintiffs, 
except  as  otherwise  provided,  and  that  those  parties  who 
are  united  in  interest  must  be  joined  either  as  plaintiffs 
or  defendants;  but  if  the  consent  of  any  one  who  should 
be  joined  as  plaintiff  cannot  be  obtained,  he  may  be  made 
defendant,  the  reason  being  stated  in  the  complaint.  The 
common-law  rule  is  varied  by  these  provisions.  It  was 
required  by  it  that  in  all  suits  upon  contract,  all  persons 
jointly  interested  therein  should  be  made  plaintiffs,  and 
that  if  the  interest  were  several,  a  separate  action  must 
be  brought  in  respect  of  each  interest.^  At  common  law, 
where  the  interest  in  the  contract  was  joint,  the  right  of 
action  was  joint;  and  where  the  interest  was  several,  the 
right  of  action  was  several;  and  where  there  was  a  prom- 
ise to  pay  to  two  or  more  parties,  it  was  necessary  to  join 
them  all  in  an  action  thereon.^  The  law  presumes  in 
such  cases  that  the  contract  is  joint;  but  where  it  is  mani- 
fest that  the  interest  is  several,  separate  actions  must  be 
brought,  although  the  promise  is  joint  in  its  terms.'  All 
persons  jointly  interested  in  property  affected  by  a  tort  were 
at  common  law  required  to  be  joined  in  an  action  to  recover 
damages  therefor;  but  if  the  interests  and  damages  were 
several,  each  party  must  sue  separately  in  respect  of  his 
separate  interest.*  The  application  of  the  provision  that 
all  persons  having  an  interest  in  the  subject  of  the  action 
and  in  the  relief  demanded  may  be  joined  as  plaintiffs 

'  1  Chitty's  Pleading,  8;  Kobinsou  v.  Slingaby's  Case,  5  Rep.  18;  Servante 

Comm'rs,  37Ind.  333;  Hunt  v.  Haven,  v.  James,  10  Barn.  &  C.  410;  James  v. 

52  N.  H.  170;  Lipscomb  v.  Postell,  38  Emery,  8  Taunt.  245;  Gould  v.  Gould, 

Miss.  489.  6   VPend.    263;    Sorsbie    v.    Park,    12 

■'  Yorks  V.  Peck,  14  Barb.  644;  Hop-  Mees.  &  W.  146;  Dunham  v.  Gillis,  8 

kinson  v.  Lee,  6  Q.  B.  971;  Withers  v.  Mass.  462;  Mills  v.  Ladbroke,  7  Man. 

Bircham,  3  Barn.   &  C.  254;   Hill  v.  &  G.  218;  Baker  v.  Jewell,   6  Mass. 

Tucker,  1  Taunt.  7;  King  v.  Hoare,  13  460;   4  Am.   Dec.   162;   Bradburne  o. 

Mees.  &  W.  499;  Anderson  v.  Martin-  Botfield,  14  Mees.  &  W.  559. 
dale,  1  East,  497.  *  1  Chitty's  Pleading,  ed.  1840,  65. 

'  Ford  V.  Brouaugh,  11  B.  Mon.  14; 
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has  received  numerous  illustrations,  showing  the  change 
of  the  common-law  rule  affected  thereby.  For  instance, 
in  an  action  brought  by  three  obligees  on  an  injunction 
bond  conditioned  to  indemnify  them,  their  interests, 
which  had  been  interfered  with  by  the  injunction,  were 
separate  and  distinct,  it  was  objected  that  they  were  im- 
properly joined  as  plaintiffs,  but  the  objection  was  over- 
ruled, though  at  the  common  law  separate  actions  would 
have  been  necessary.^  Where,  however,  it  is  clear  that 
the  rights  and  liabilities  of  the  parties  are  several,  the  one 
interested  can  alone  maintain  the  action.''  In  Kentucky 
and  Missouri  the  rule  adopted  elsewhere  does  not  appear 
to  have  been  sustained.'  With  regard  to  parties  plain- 
tiff generally,  the  rules  formerly  obtaining  in  courts  of 
equity  only  are  now  applicable  to  the  form  of  civil  action 
established  by  the  codes.* 

§  3428.     Necessary  and   Proper  Parties  Defendant.  — 

The  codes  frequently  provide  that  any  person  may  be 
made  a  defendant  who  has  or  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settlement  of  the 
question  involved  therein.^  But  in  some  states  this  pro- 
vision is  limited  to  equitable  actions  only."  When  the 
question  involved  is  one  of  a  common  or  general  interest 

iLoomis   V.   Brown,   16   Barb.   325;  625;   Tate  v.  R.   R,   10  Ind.   174;  71 

the   court,   Gridley,  J.,  observing   as  Am.  Deo.  309;  McKinzie  v.  L'Amour- 

foUows:  "  With  the  view  of  embracing  eux,   11   Barb.  516;  Cole  u.  Reynolds, 

all  cases,  whether  of  law  or  equity,  18  N.  Y.  74. 

and  of  making  them  conform  to  one  ''  Goodnight  v.  Goar,  30  Ind.  418. 

general  rule,  the  code  provides  ....  '  Pelly    v.    Bowyer,    7    Bush,    513; 

that  all  persons  having  an  interest  in  Rainey  v.  Smiizer,  28  Mo.  310. 

the  subject  of  the  action  and  in  ob-  *  Story's  Eq.  PL,  sec.  539;  1  Daniell's 

taining  the  relief   demanded   may  be  Pleading  and  Practice,  4th  Am.  ed., 

joined  as  plaintiffs.   .    .   .       This  is  192,  206,  208,  216. 

now  the  rule  in  all  cases,  ....  and  °  Cal.,  sec.  379;  Ind.,  sec.  18;  Iowa, 

we  are  to  administer  it  according  to  sec.    2547;   Kan.,    sec.    36;   Ky.,   sec. 

its   spirit   and    true   intent,    however  35;   Miss.,  art.    1,  sec.  5;   Neb.,  sec. 

the  practice  may  differ  from  the  rule  38;  Nov.,  sec.  13;  Ohio,  sec.  35;  Wis., 

that  heretofore   has  prevailed  in  ac-  w.  122,  sec.  19. 

tions  at  lasv":  Rutledge  v.  Corbin,  10  ^  Dak.,  sec.  71;  Or,,  sec.  380;  Wash., 

Ohio  St.  478;  Hill  v.  Marsh,  46  Ind.  sec.  8. 
216;  Cummings  v.  Morris,  25  N.  Y, 
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of  many  persons,  or  when  the  parties  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the 
court,  one  or  more  may  sue  or  defend  for  the  benefit  of 
the  whole.*  When  two  or  more  persons  are  bound  by 
contract,  the  action  thereon  may,  at  the  plaintiff's  option, 
be  brought  against  any  or  all  of  them.  When  any  of  those 
so  bound  are  dead,  the  action  may  be  brought  against  any 
or  all  of  the  survivors,  with  any  or  all  of  the  representa- 
tives of  the  deceased,  or  against  any  or  all  of  such  repre- 
sentatives. An  action  or  judgment  against  any  one  or 
more  of  several  persons  jointly  bound  shall  not  be  a  bar 
to  proceedings  against  others.*  In  New  York  the  code 
provides,  and  a  similar  provision  has  been  generally 
adopted  in  most  of  the  other  states,  that  persons  severally 
liable  upon  the  same  obligation  or  instrument,  including 
the  parties  to  bills  of  exchange  and  promissory  notes, 
may  all,  or  any  of  them,  be  included  in  the  same  action,  at 
the  option  of  the  plaintiff.^  In  California,  Montana,  and 
Wyoming,  the  rule  extends  to  sureties  on  the  same  or  a 
separate  instrument.^  Any  controversy  between  the  par- 
ties before  it  may  be  determined  by  ,the  court,  when  it 
can  do  so  without  prejudice  to  the  rights  of  others;  but 
when  the  matter  of  dispute  cannot  be  completely  deter- 
mined without  the  presence  of  other  parties,  the  court 
must  cause  them  to  be  brought  in  before  adjudicating  on 
their  rights.  A  person  not  a  party  to  an  action  for  the 
recovery  of  property,  but  who  has  an  interest  in  its  subject- 
matter,  may  apply  to  the  court  to  be  made  a  party,  and 
it  may  order  him  to  be  brought  in.  A  defendant  against 
whom  an  action  is  pending  upon  a  contract,  or  for  specific 
real  or  personal  property,  may,  at  any  time  before  an- 

•  Seepost,  §  3457.  *  Cal.,   sec.   383;    Mont.,    sec.    15; 

*  Iowa,  sec.  2550;  Ky.,  sec.  39;  Wyo.,  sec.  43.  But  in  Minnesota  it 
1  Wagner's  Comp.  Stats.  Miss.,  p.  269,  is  confined  to  sureties  on  the  same  in- 
seos.  1-4.  strument   only.     See   also   Dak.,  see. 

"N.   Y.,   sec.    120;    Fla.,   sec.   71;    73;  Ida.,  sec.  15;  Nev.,  sec.  15;  N.  C, 
Ind..-  sec.  20;  Kan.,  sec.  39;  Neb.,  sec.     sec.  63;  Wash.,  sec.  10. 
41;  Wis.,  c.  122. 
339 
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swer,  upon  affidavit  that  a  person  not  a  party  to  the 
action,  and  without  collusion  with  him,  makes  against 
him  a  demand  for  the  same  debt  or  property,  upon  due 
notice  to  such  person  or  adverse  party,  apply  to  the  court 
for  an  order  to  substitute  such  person  in  his  place  and  to 
discharge  him  from  liability  to  either  party,  on  his  de- 
positing in  court  the  amount  of  the  debt,  or  delivering 
the  property,  or  its  value,  to  such  person  as  the  court  may 
direct/ 

§3429.  Real  Party  in  Interest. — The  action  must  be 
brought  by  the  real  party  in  interest.  So  the  assignee  of 
a  chose  in  action  must  sue  in  his  own  name  under  the 
new  practice,  while  at  the  common  law  it  was  necessary 
that  the  suit  should  be  brought  in  the  name  of  the  as- 
signor, owing  to  the  rule  prohibiting  the  assignment  of  a 
chose  in  action,  except  in  the  case  of  negotiable  instru- 
ments, which  by  the  law  merchant  might  be  sued  on  in 
the  name  of  the  holder.''  Under  the  California  code, 
even  part  of  a  claim  may  be  assigned,'  and  an  action 
maintained  upon  such  assignment,  where  the  defendant 
had  notice  thereof.  Where  an  assignment  is  absolute  on 
its  face,  though  in  fact  only  partial,  the  assignee  may 
maintain  an  action  thereon,  although  in  such  a  case  the 
assignor  may  intervene  and  secure  a  judgment  for  such 
part  of  the  claim  as  is  payable  to  him.  Thus  where  the 
assignee  sued  on  a  contract  for  the  payment  of  money, 
and  the  assignors  intervened,  alleging  and  proving  that 
though  the  assignment  was  absolute  on  its  face,  it  was  in 
fact  only  for  one  fourth  of  the  demand,  it  was  held  that 
the  intervention  was  proper,  and  judgment  was  given  for 

'  Cal.,  sees.  386,  389;  Dak.,  sec.  75;  Utley  v.  Foy,  10  N.  C.  303;  Knadler 

Fla.,    see.    73;    Ida.,    sec.    17;    Ind.,  ».  Sharp,  36  Iowa,  232;  Sohnier ».  Fay, 

sees.  22,  23;  Iowa,  sec.  2551;   Kan.,  12  Kan.  184;  Canefox  v.  Anderson,  22 

sees.  41,  42,  43;  Ky.,  sees.  40,  41;  N.  Mo.  347. 

C,  aeo.    65;  N.   Y.,  sec.   122;  Ohio,  » Grain  v.  Aldrich,  38  Cal.  514;  99 

sees.  40-42;  Or.,  sees.  40,  382.  Am.  Dec.  423. 

"  Long    V.    Heinrich,    46    Mo.    603; 
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the  plaintiff  for  the  one  fourth,  and  for  the  interveners 
for  the  remaining  three  fourths,  of  the  demand.* 

§  3430.  Who  is  a  Real  Party  in  Interest.— Where  a 
contract  is  entered  into  by  an  agent  in  his  own  name, 
the  undisclosed  principal  may  sue  on  it,  although  the  de- 
fendant may  have  supposed  at  the  time  that  the  agent  was 
acting  in  his  own  behalf.^  In  such  a  case,  however,  the 
agent  may  also  sue;  and  if  on  the  face  of  the  contract  the 
agent  appears  as  a  principal,  he  may  maintain  an  action 
on  it  in  his  own  name,  although  the  principal  was  dis- 
closed at  the  time  the  contract  was  entered  intOj  and  it 
was  known  that  the  agent  was  acting  for  him.^ 

§  3431.  Holder  of  Negotiable  Paper. — At  common  law, 
bills  of  exchange,  promissory  notes,  and  other  negotiable 
instruments  formed  an  exception  to  the  rule  against  the 
assignability  of  a  chose  in  action,  and  possession  of  such 
paper,  properly  indorsed,  or  payable  to  bearer,  was  prima 
facie  evidence  of  ownership,  and  the  holder  could  main- 
tain an  action  on  it  in  his  own  name,  even  though  he  was 
not  beneficially  interested  in  the  whole  or  any  part  of 
the  proceeds.  Since  the  introduction  of  the  reformed 
practice,  the  question  has  frequently  arisen,  whether  the 
common-law  doctrines  in  this  respect  have  been  changed. 
Inasmuch  as  the  code  practice  requires  that  the  action  be 
brought  in  the  name  of  the  real  party  in  interest,  the 
question  presented  is,  whether,  in  an  action  by  the 
holder  of  a  negotiable  instrument,  the  defendant  may 
plead  that  the  plaintiff  is  not  the  real  party  in  interest, 
but  that  the  instrument- was  assigned  or  transferred  for 

1  Gradwohl  v.  Harris,  29  Gal.  150;  Dec.  618;  Silliman  v.  Tuttle,  45  Barb. 
Wetmore  v.  San  Francisco,  44  Cal.  171;  St.  John  v.  Griffith,  2  Abb.  Pr. 
294;   Meeker  v.  Claghorn,  44  N.  Y.     198. 

349;   Lapping  v.  Duffy,   47   Ind.   56;  '  Ruckman  v.  Pitcher,  20  N.  Y.  9; 

Boyle  V.  Bobbins,  71  N.  C.  130.  Buffan  v.  Ohadwick,  8  Mass.  103;  Ty- 

2  Hicka  V.  Whitmore,  12  Wend.  548;  ler  v.  Freeman,  3  Gush.  261;  Fairfield 
Hall  «.  Plain,  14  Ohio  St.  417;  Tain-  v.  Adams,  16  Pick.  381;  Fear  v.  Jones, 
tor  V.  Pendergaat,  3  Hill,  72;  38  Am.  6  Iowa,  169.                                 ' 
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the  benefit  of  the  assignor.  This  point  has  given  rise  to 
much  controversy  and  many  conflicting  decisions.  In 
New  York  it  was  at  first  held  that  the  right  of  the  holder 
of  a  negotiable  instrument  to  maintain  an  action  on  it 
might  be  controverted,  and  that  the  defendant  might 
show  that  the  plaintiff  had  no  beneficial  interest  in  the 
action.*  These  decisions  have,  however,  been  overruled 
in  New  York,  though  followed  in  some  other  states.'' 
The  practice  as  finally  established  in  New  York  has  been 
followed  in  California  and  Iowa,  Missouri  and  Minne- 
sota.' In  Kentucky  and  Indiana,  on  the  other  hand,  it 
is  held  that  the  letter  of  the  codes,  as  well  as  the  spirit, 
demands  that  the  plaintiff  should  be  the  real  party  in 
interest,  whether  the  action  is  brought  upon  a  negotiable 
or  non-negotiable  chose  in  action.*  Wherever  the  defense 
of  want  of  interest  is  set  up,  the  facts  constituting  it 
must  be  specially  pleaded;  otherwise  it  will  be  considered 
as  waived.* 

§  3432.  Collateral  Agreement  does  not  Affect  Assign- 
ment. —  Where  the  legal  title  to  a  chose  in  action  is,  on 
the  face  of  the  assignment,  vested  in  the  assignee,  he  may 
maintain  an  action  on  it  as  the  real  party  in  interest,  al- 
though in  fact  there  may  have  been  a  contemporaneous 
collateral  agreement,  by  the  terms  of  which  the  assignee 
is  to  receive  only  a  portion  of  the  thing  assigned,  and  ac- 
count to  the  assignor  for  the  balance,  or  even  by  which 

1  Eaton  V.  Alger,  57  Barb.  179;  Ed-  Am.  Deo.  522;  Cottle  ».  Cole,  20  Iowa, 

wards    v.    Campbell,    23    Barb.    423;  481;   "Walker  v.  Munro,  18  Mo.  564; 

Killmore    v.    Culver,    24    Barb.    656;  McDonald    v.     Kueeland,     6     Minn. 

James  v.  Chalmers,  6  N.  Y.  209.  352. 

■'  Hayes  v.  Hathorne,  74  N.  Y.  486;  *  Carpenter  v.  Miles,    17  B.    Men. 

Sheridan  v.  Mayor  etc.,  68  N.  Y.  30;  598;    Lamson  v.    Falls,    6    Ind.    309; 

Eaton  V.  Alger,  47  N.  Y.  345;  Brown  Swift  v.  Elsworth,  10  Ind.  205;  71  Am. 

V.  Penfield,  36  N.  Y.  473;  City  Bank  Deo.  316;  Newhirter  v.  Price,  11  Ind. 

V.  Perkins,  29  N.  Y.  554;  86  Am.  Dec.  199;  Gillispie  v.  E.  R.  Co.,  12  Ind. 

332;    Devol  v.    Barnes,    7   Hun,   342;  398;   Garrison  v.  Clark,   11  Ind.  369; 

Davis  V.  Reynolds,  5  Hun,  651;  Green  Herth  v.  Smith,  33  Ind.  514. 

V.  Niagara  Ins.  Co.,  6  Hun,  128.  ''  Savage  v.  Corn  Exchange  Ins.  Co., 

»  Wheatley  v.  Strobe,  12  Cal.  92;  73  4  Bosw.  2. 
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the  assignor  is  entitled  to  all  proceeds.*  This  principle 
is  applicable  to  all  cases  of  assignments  of  choses  in  ac- 
tion as  collateral  security,  the  assignee  being  regarded  as 
the  real  party  in  interest/  and  especially  where  by  the 
terms  of  the  collateral  agreement  the  assignee  is  under  no 
obligation  to  pay  the  consideration  of  the  assignment 
until  the  debt  is  recovered.'  The  general  doctrine  has, 
however,  been  subjected  to  a  qualification  in  Wisconsin, 
where,  in  a  case  in  which  the  entire  demand  had  been 
assigned  upon  an  implied  trust,  it  was  held  that  the  as- 
signee was  neither  the  real  party  in  interest  nor  the  trus- 
tee of  an  express  trust.* 

§3433.     Where  Assignee  Party  in  Interest. — In  the 

following  cases  assignments  of  a  chose  in  action  were  held 
valid  under  the  old  practice,  and  to  vest  in  the  assignee 
the  right  to  sue  on  the  thing  assigned,  viz.:  Where  a  bond 
or  note  was  assigned  by  a  separate  instrument;'  where 
the  assigned  claim  was  for  damages  sustained  "by  the 
wrongful  conversion  of  chattels;'  where  the  assignment 
was  by  a  foreign  executor  of  a  debt  due  the  estate  from 
a  debtor  residing  in  the  state  where  the  suit  was  brought;' 
where  there  was  a  verbal  assignment  of  a  bond  and  mort- 
gage delivered;*  where  the  assigned  debt  was  evidenced  by 
a  note  which  was  lost;'  where  the  assignment  was  of  a 
promissory  note  payable  to  order,  without  any  indorse- 
ment;^" where  the  assignment  was  a  receipt  for  the  deliv- 

'  Castner  v.  Sumner,  2  Minn.  44;  *  Lazard  v.  Wheeler,   22  Cal.   139; 

Durgin    v.   Ireland,    li   N.   Y.   322;  Smith  v.  B-ennett,  18  Mo.  154. 

Meeker  v.  Claghorn,  44  N.  Y.  349;  '  Petersen  v.  Chemical  Bank,  32  N. 

Wetmore  v.    San  Francisco,  44  Cal.  Y.  21;  88  Am.  Deo.  298. 

294.    Contra,  Cable  v.  R.  R.   Co.,  21  ^  Conyngham   v.   Smith,    16  Iowa, 

Mo.   133;  Boyle  -o.  Robins,  71  N.  C.  471;  Green  v.   Marble,   37  Iowa,  95; 

130;  Leese  v.  Sherwood,  21  Cal.  151.  Andrew  v.   McDaniel,  98  N.  C.  385; 

2  Curtis  V.  Moir,  18  Wis.  615;  Grad-  Barthol  v.  Blakin,  34  Iowa,  452. 

wohl  V.  Harris,  29  Cal.  150;  Wilson  v.  '  Long  v.  Constant,  19  Mo.  320;  61 

Clark,  11  Ind.  385;  Williams  u.  Nor-  Am.  Dec.  559. 

ton,  3  Kan.  295.  "  Gardner  v.   Cook,   30  Ind.    331; 

=  Cummiugs  v.  Morris,  25  N.  Y.  625.  Carpenter  v.  Miles,  17  B.  Mou.  598; 

*  Robins  v.  Deverill,  20  Wis.  142.  Compton    v.   Davidson,   31    Ind.   62; 

*  Peters  v.  R.  R.  Co.,  24  Mo.  586;  White  v.  Phelps,  14  Minn.  27;   100 
Thornton  ».  Crawther,  24  Mo.  164.  Am.  Dec.  190. 
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ery  of  coin;'  where  the  assignment  was  of  a  judgment 
obtained  against  an  officer  for  official  misconduct,  and 
the  action  was  by  the  assignee  upon  the  officer's  bond;' 
where  the  assignment  was  by  a  surviving  partner  of  a  debt 
due  the  firm.' 

§  3434.     Where  Third  Party  Advances  Consideration. 

— Where  a  promise  is  made  for  the  benefit  of  a  third 
person,  who  is  a  stranger  to  the  consideration,  and 
not  a  party  to  the  contract,  the  general  rule  under  the 
code  practice  is,  that  such  third  person  who  is  the  real 
party  in  interest  may  sue  on  the  contract  alone  in  his 
own  name.*  Thus  where  the  purchaser  of  property  from 
a  firm  agreed  with  the  firm  to  pay  the  firm  debts,  it  was 
held  that  any  creditor  of  the  partnership  could  sue  on 
the  agreement  to  recover  the  debt  owing  him  by  the  firm." 
And  in  such  a  case  a  creditor  may  sue  any  sureties  there 
may  be,  in  addition  to  the  principal  promisor."  Also, 
where  inoney  is  deposited  with  one  person  to  be  paid  over 
to  another,  the  same  principle  is  applicable,  and  the  latter 
may  maintain  an  action  against  the  depositee.'  And  this 
doctrine,  though  entirely  at  variance  with  the  common 
law,  is  now  generally  recognized,  and  is  applicable  whether 
the  contracts  be  oral  or  in  writing,  or  under  seal.*     The 

1  Merchants'  and  Meohanice'  Bank  v.  Barlow  v.  Myers,  6  Thomp.  &  0.  183; 
Hewitt,  3  Iowa,  93;  66  Am.  Dec.  49.  Meyer  v.  Lowell,  44  Mo.  328. 

2  Whitman  v.  Keith,  1  Ohio  St.  134;  «  Claflin  v.  Ostrom,  54  N.  Y.  581; 
Boudoin  v.  Coleman,  3  Abb.  Pr.  431;  Devol  v.  Mcintosh,  23  Ind.  529;  Kim- 
Charlea  v.  Haskins,  11  Iowa,  329;  77  ball  v.  Noyes,  17  Wis.  695. 

Am.  Deo.  148.  '  Wiggins  v.  McDonald,  18  Cal.  126; 

"  Roy  V.  Vilas,  18  Wis.  169.  Rice  v.  Savery,  22  Iowa,  470;  Newman 

'  Wiggins    V.    McDonald,    18    Cal.  v.  Springfield  Ins.  Co.,  17  Minn.  123; 

126;  Johnson  v.  Knapp,  36  Iowa,  616;  Allen  v.  Thomas,  3  Met.  (Ky.)  198;  77 

Rogers  v.  Gosnell,  58  Mo.  589;  Glen  Am.  Dec.  169;  Hall  v.  Robbins,  61  Barb. 

V.  Hope  Mutual  Ins.  Co.,  56  N.  Y.  33;  Lawrence  v.   Fox,  20  N.  Y.  268; 

379;  Meyer  v.   Lowell,  44  Mo.  328;  Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y. 

Jordan  v.  White,  20  Minn.  91;  Cross  258;  Cone  v.  Niagara  Fire  Ins.  Co.,  3 

V.  Truesdale,  28  Ind.  44;  Miller  &  Co.  Thomp.  &  C.  33. 

V.  Florer,  15  Ohio  St.  148;  Ricard  u.  '  Dunning  v.  Leavitt,  85  N.  Y.  30; 

Sanderson,  41   N.  Y.   179;   Barker  v.  39  Am.  Rep.  617;  Pardee  v.  Treat,  82 

Bradley,  42  N.  Y.  319;  Van  Sohaick  N.  Y.  385;  Lake  Ontario  R.  R.  Co.  v. 

V.  R.  R.  Co.,  38  N.  Y.  346.  Curtiss,  80  N.  Y.  219;  McKiunon  ii. 

°  Sanders  o.  Clason,  13  Minn.  379;  MoKinuon,   81  N.  C.  201;  Coster  ti. 
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courts  of  Massachusetts,  however,  have  not,  as  yet,  de- 
parted from  the  old  rule.'  The  question  as  to  who  is  the 
real  party  in  interest  will  be  found  illustrated  in  the  cases 
below.^  A  citizen,  tax-payer,  or  freeholder  may  now,  in 
general,  maintain  an  action  to  restrain  unlawful  acts  by 
public  officers  of  a  town,  city,  or  county,  or  to  set  aside 
unlawful  proceedings  by  such  officers,  if  the  proceedings 
would  result  in  injury  to  the  plaintiff.  This  is  frequently 
resorted  to  to  restrain  the  levy  and  collection  of  taxes, 
and  the  issuing  of  bonds  in  aid  of  railroad  or  other  cor- 
porations.' 

§  3435.  Cases  of  Joint  Rights  and  Several  Rights 
Founded  in  Tort. — There  has  been  no  change  in  the 
common-law  rule  with  respect  to  parties  plaintiff  in  ac- 
tions for  injuries  sustained  by  a  personal  tort,  if  the  in- 
jury is  joint;  but  when  several,  although  committed  upon 
more  than  one,  each  one  must  sue  separately.* 

64  N.  C.  244;  Olmstead  v.  Supervisors, 
24  Iowa,  33;  Vanover  ii.  Justices  etc., 
27  Ga.  354;  Williams  v.  Peinny,  25 
Iowa,  436;  Clark  v.  Supervisors,  27 
111.  305;  Stokes  v.  Scott  Co.,  10  Iowa, 
166;  Supervisors  v.  Hubbard,  45  111. 
139;  Chamberlain  v.  Burlington,  19 
Iowa,  395;  Merill  v.  Plainfield,  45  N. 
H.  126;  Hanson  v.  Vernon,  27  Iowa, 
28;  1  Am.  Rep.  215;  Turret  ti.  Saron, 
34  Conn.  105;  Soribner  v.  Allen,  12 
Minn.  148;  Schofield  v.  Eighth  School 
District,  27  Conn.  499;  Howes  v. 
Racine,  21  Wis.  514;  New  London  v. 
Brainard,  22  Conn.  552;  Mitchell 
V.  Milwaukee,  18  Wis.  92;  Lane  v. 
Schomp,  20  N.  J.  Eq.  82;  Veeder  v. 
Town  of  Lima,  19  Wis.  280;  Harney  v. 
Charles,  45  Mo.  157;  Baltimore  v.  Gill, 
31  Md.  375;  Hill  v.  Jenkinson,  15 
lud.  425;  Bull  v.  Read,  13  Gratt.  78; 
Lafayette  v.  Fowler,  34  Ind.  140; 
White  Sulphur  Springs  Co.  v.  Holly,  4 
W.  Va.  597;  Mobile  v.  Waring,  41 
Ala.  139;  Gilmer  v.  Hill,  22  La.  Ann. 
465. 

*  Hinkle  v.  Davenport,  38  Iowa,  355; 
Stepanck  v.  Kula,  36  Iowa,  563;  Za- 
bri3kie  v.  Smith,  13  N.  Y.  322;  Giraud 
V.  Beach,  3  E.  D.  Smith,  337. 


Mayor  of  Albany,  43  N.  Y.  411;  Kim- 
ball V.  Noyes,  17  Wis.  695;  Merill  v. 
Green,  55  N.  Y.  270;  Secor  v.  Lord,  3 
Keyes,  525;  Phillips  v.  Van  Schaick,  37 
Iowa,  229;  McDowell  v.  Law,  35  Wis. 
171. 

'  Exchange  Bank  v.  Rice,  107  Mass. 
37;  9  Am.  Rep.  1. 

^Kellogg  V.  Adam,  51  Wis.  138; 
Mann  v.  Mtna,  Ins.  Co.,  38  Wis.  114; 
Winona  etc.  R.  R.  Co.  «.  R.  R.  Co., 
23  Minn.  359;  Lafayette  Co.  v.  Hixon, 
69  Mo.  581;  Olmsted  v.  Keyes,  85 
N.  Y.  593;  Kohnweiler  v.  Anderson, 
78  N.  C.  133;  School  Directors  v.  Coe, 
40  Wis,  103. 

'Metzger  v.  R.  R.  Co.,  79  N.  Y. 
171;  Douglas  v.  Placer ville,  18  Cal. 
643;  Ayers  v.  Lawrence,  59  N.  Y.  192; 
Bucknall  v.  Story,  36  Cal.  67;  Nor- 
mand  v.  Board  of  Commissioners,  8 
Neb.  18;  Andrews  v.  Pratt,  44  Cal. 
360;  Moses  v.  Kearney,  31  Ark.  261; 
Rices).  Smith,  9  Iowa,  570;  Hogeman 
V.  R.  R.  Co.,  28  Minn.  48;  State  v. 
Bailey,  7  Iowa,  390;  Zorger  v.  Town- 
ship of  Rapids,  36  Iowa,  175;  State  v. 
Co.  Judge,  7  Iowa,  186;  Dowes  v.  Chi- 
cago, 11  Wall.  108;  Litchfield  v.  Polk 
Co.,  18  Iowa,  70;  Bordnax  v.  Groom, 
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§  3436.  Common-law  Doctrine  as  to  Surviving  Rights 
of  Action. — Causes  of  action  founded  in  tort  did  not,  as  a 
general  rule,  at  the  common  law,  survive  to  the  personal 
representatives  of  a  deceased  person  as  assets,  and  did  not 
constitute  a  legal  claim  against  the  representatives.  The 
contrary  was  the  rule  with  regard  to  rights  of  action  aris- 
ing out  of  contract,  unless  the  contract  was  purely  per- 
sonal to  the  deceased,  or  the  injury  resulting  from  its 
breach  consisted  entirely  of  personal  suffering.  The 
common-law  doctrine  has  now  been  greatly  extended,  and 
all  rights  of  action  founded  in  tort  to  property  now  sur- 
vive, and  pass  as  assets  to  the  personal  representative  of 
the  deceased.  The  test  of  assignability  was  the  element 
of  survival,  and  the  right  of  survival  being  extended,  the 
right  of  assignability  is  also  enlarged.^  A  right  of  action 
arising  out  of  breach  of  contract  was  an  exception  to  the 
common-law  maxim.  Actio  personalis  moritur  cum  persona, 
and  the  incident  of  survival  and  the  power  to  assign  are 
co-extensive.^  The  right  to  assign  causes  of  action  has 
been  greatly  extended  by  the  codes  of  procedure,  and 
many  of  such  causes  are  now  assignable  which  were  not 
so  at  the  common  law.' 

§3437.  What  Assignable  —  General  Rule.  —  All  con- 
tracts, and  all  rights  of  action  arising  out  of  breach  of 
contract,  are,  as  a  general  rule,  assignable,  and  under  the 
new  practice  the  assignee  is  the  proper  party  plaintiff.* 
Where,  however,  the  cause  of  action  is  the  breach  of  a 
promise  to  marry,  or  a  mere  personal  tort,  or  is  one  aris- 
ing from  want  of  care  or  skill  of  physicians,  surgeons,  or 

1  People  V.  Tioga  County,  19  Wend.  Blair  v.  Hamilton,  48  lud.  32;   Chap- 

73;    Byxbie  v.  Wood,  24  N.  Y.   607;  man  v.  Plummer,  36  Wis.  262;  Whee- 

Gravea  v.  Spier,  58  Barb.  349;  Haight  look  v.  Lee,  64  N.  Y.  242;  Devlin  v. 

V.  Hoyt,  19  N.  Y.  464;   Tyson  o.  Mo-  Mayor,  63  N.  Y.  14. 
Guineas,  25  Wis.  656;  Butler  v.  R.  R.         *  Field  v.  Mayor  etc.,  6  N.  Y.  179; 

Co.,  22  Barb.  110;   Jordan  u.  Gillen,  57  Am.  Deo.  435;  Bliss  v.  Lawrence, 

44  N.  H.  426.  58  N.  Y.  442;  17  Am.  Rep.  273;  Hor- 

'  Graves    v.    Spier,    58    Barb.    349;  uer  v.  Wood,  23  N.  Y.  350;  Moorman 

Zabriskie  v.  Smith,  13  N.  Y.  322.  v.    Collier,    ,32    Iowa,    138;    Small    v. 

^  Tyson  e.  McGuineas,  25  Wis.  656;  Sloan,  1  Bosw.  352. 
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attorneys  at  law,  and  others,  contrary  to  their  implied 
undertaking,*  such  are  not  assignable,  as  the  maxim,  Actio 
personalis,  etC;,  is  still  held  to  apply  to  them.  But  a  right 
of  action  fouhded  on  want  of  care,  skill,  or  diligence,  un- 
der a  contract  relating  to  real  or  personal  property,  is 
assignable.  For  instance,  a  right  of  action  against  a 
common  carrier  or  other  bailee  for  damages  occasioned 
by  breach  of  duty  under  their  respective  contracts  may 
be  assigned.'' 

§  3438.  Injuries  to  Real  or  Personal  Property. — Rights 
of  action  based  upon  torts  to  real  or  personal  property 
are  assignable;'  and  whether  the  injury  was  occasioned  by 
negligence,  or  was  the  result  of  direct  force,  is  immaterial.'' 
Also  where  injuries  arise  from  the  negligent  acts  of  rail- 
road and  other  corporations  in  setting  fire  to  buildings, 
fences,  grain,  or  grass,  the  right  of  action  accruing  thereon 
may  be  assigned.^  So  where  money  or  property  has 
been  obtained  by  fraud,  or  upon  false  or  fraudulent  rep- 
resentations made  on  the  sale  of  land  or  other  property, 
and  inducing  the  sale,  and  resulting  in  loss,  the  right  of 
action  therefor  may  be  assigned.*  Also  the  usual  statutory 
right  of  action  given  to  those  sustaining  damage  by  the 
negligent  or  wrongful  killing  of  a  person,  or  to  recover 
money  lost  in  gambling,  are  assignable.'    And  as  a  judg- 

'  Wade  V.  Kalbfleisch,  58  N.  Y.  282;  Hall  v.  R.  B.  Co.,  1  Disn.  58;  Haight 

17   Am.    Rep.    250;    Chamberlain    v.  v.  Green,  19  Cal.  il3;  Weire  v.  Daven- 

Williamson,  2  Maule  &  S.  408.  port,  11  Iowa,  49;  77  Am.  Dec.  132; 

''  Merrick  v.  Brainard,  38  Barb.  574;  MoArthur   v.  Green  "Bay   etc.    Canal 

Waldron  v.  Willard,  17  N.  Y.  466;  Co.,  34  Wis.  139;  Dinuey  v.  Fay,  38 

Stanton  v.  Leland,  4  E.  D.  Smith,  88;  Barb.    18;    Fulton    Fire   Ina.   Co.   v. 

Merrill  v.   Grinnell,   30   N.   Y.   594;  Baldwin,  37  N.  Y.  648;  Rutherford  v. 

Ayrault  v.  Pacific  Bank,  6  Rob.  (N.  Y.)  Aiken,  3  Thomp.  &  C.  60. 
337.  ^  Fried  v.  R.  R.  Co. ,  25  How.  Pr.  285. 

^Lazard  v.  Wheeler,  20   Cal.    139;         «  Woodbury  «.  Deloss,  65  Barb.  501 ; 

People  V.  Tioga  County,  19  Wend.  73;  Graves  v.  Spier,  58  Barb.  349;  Grocers' 

Tyson  v.   McGuineas,   25    Wis.  "ese;  Nat.  Bank  v.  Clark,  48  Barb.  26;  Price 

Weire  v.  Davenport,  11  Iowa;,  49;  77  v.    Price,    75  N.   Y.   244;   Byxbie  v. 

Am.  Deo.  132;  Hoyt  u.  Thompson,  5  Wood,  24  N.  Y.  607;  Haight  v.  Hoyt, 

N.  Y.  320;  Blair  v.  Hamilton,  48  Ind.  19  N.  Y.  464. 

32;  MoKee  v.  Judd,  18  N.  Y.  622;  64        '  Hendriokson  v.  Beers,  6  Bosw.  639; 

Am.  Deo.  615;  Smith  v.  Kennett,  18  Meech  v.  Stoner,  19  N.  Y.  26;  Quin  v. 

Mo.  154.  Moore,  15  N.  Y.  432;  Dougal  v.  Wal- 

*  Moore  v.   Massini,   32    Cal.   590;  ling,  48  Barb.  364. 


§§  3439,  3440     rbmedies  and  procedure.  5418 

ment  is  regarded  as  a  contract  of  record,  it  may  be  as- 
signed, and  whether  founded  in  contract  or  tort,  and  even 
if  rendered  for  damages  of  an  unassignable  nature.* 

§  3439.  What  not  Assignable.  —  Eights  of  action  in 
respect  of  injuries  to  the  person  or  reputation  only, 
arising  out  of  tort,'or  fpr  fraud,  in  the  absence  of  statu- 
tory permission,  are  not  assignable,  nor  are  rights  of 
action  founded  on  purely  personal  contracts,  as,  for  in- 
stance, actions  for  libel,  slander,  assault  and  battery, 
malicious  prosecution,  fraudulent  representation,  or  se- 
duction, or  personal  injury,  none  of  which  are  assign- 
able." Express  provision  is  made  by  statute  in  some  of 
the  states  as  to  what  rights  of  action  founded  in  tort  are 
assignable  and  what  are  not.'  The  right  of  assignment 
does  not  attach  to  a  special  power  conferred  upon  parties 
by  statute,  such  as  that  of  avoiding  an  instrument  on  the 
ground  of  usury .^  And  the  right  of  a  grantor  to  have  a 
deed  annulled  on  the  ground  of  fraud  cannot  be  assigned.^ 

§3440.     Defenses    to  Assigned   Rights    of    Action.— 

The  codes  of  procedure  usually  specify  the  defenses  which 
may  be  set  up  to  an  action  on  an  assigned  right  of  action. 
A  common  provision  is,  that  "  in  the  case  of  an  assign- 
ment of  a  thing  in  action,  the  action  of  the  assignee  shall 
be  without  prejudice  to  any  defense  existing  at  the  time 
of  or  before  notice  of  the  assignment;  but  this  section 
shall  not  apply  to  negotiable  promissory  notes  and  bills 
of  exchange  transferred  in  good  faith,  and  upon  good 
consideration,  before  due."  ^     In  other  cases  it  is  provided 

'  Couch    V.    Gridley,    6    Hill,    250;  » Graves    v.    Spier,    58     Barb.   349; 

Brooks  V.  Hanford,  15  Abb.  Pr.  342;  Byxbie  v.  Smith,  24  N.  Y.  610;  Haight 

Charles  v.  Haskins,  H  Iowa,  329;  83  v.  Hoyt,  19  N.  Y.  464. 

Am.  Dec.  378.  «  BuUard  v.  Raynor,  30  N.  Y.   197; 

2  Wade  V.  Kalbfleisch,  58  N.  Y.  282;  Boughtel  v.  Smith,  26  Barb.  635. 

17  Am.  Rep.  250;  Zabriskie  v.  Smith,  *  Smith  v.  Harris,  43  Mo.  557;  Mc- 

13  N.  Y.  322;  Butler  v.  R.  R.  Co.,  22  Mahon  v.  Allen,  24  Barb.  56;  Milwau- 

Barb.    110;    Purple  v.  R.  R.   Co.,   4  kee  etc.   R.  R.  Co.  v  R.  R.   Co.,  20 

Duer,   74;     Lawrence  v.   Martin,   22  Wis.  174;  88  Am.  Dec.  740. 

Cal.    176;    Cornegy   v.  Vasse,  1   Pet.  'Codes  of    procedure    of    Arizima, 

193.  California,  Dakota,  Florida,  Iowa,  In- 
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that  "the  action  of  the  assignee  shall  be  without  pre- 
judice to  any  set-off  or  other  defense  now  allowed." ' 
These  statutory  provisions  apply  to  the  subsequent  as 
well  as  to  the  first  assignee  of  a  non-negotiable  chose  in 
action;  and  any  defense  or  equities  subsisting  between 
the  original  assignor  and  his  immediate  assignee  may  be 
set  up  against  the  plaintiff  who  may  have  purchased  the 
right  in  good  faith  and  for  full  value.^ 

§  3441.  Estoppel  as  Applicable  to  Assignments  of 
Quasi-negotiable  Paper. — By  virtue  of  the  usage  among 
commercial  men,  it  has  now  become  part  of  the  law  mer- 
chant that  certificates  of  corporate  stock  may  be  trans- 
ferred by  an  assignment  in  blank  indorsed  thereon, 
accompanied  by  a  power  of  attorney  to  transfer  the  same 
in  the  usual  form,  and  a  delivery  to  the  purchaser.  The 
effect  of  this  process  is  to  clothe  the  assignee  with  the 
indicia  of  title  and  the  apparent  rights  of  ownership,  and 
so  to  confer  upon  him  full  power  of  disposition.  When 
this  is  done,  in  New  York,  and  the  assignee  executes 
another  similar  transfer  in  good  faith  and  for  value, 
the  original  owner  is  estopped  from  asserting  against  the 
holder  any  equities  which  may  have  existed  between  him- 
self and  his  assignee.'  With  reference  to  assignments  of 
non-negotiable  choses  in  action,  the  rule  is,  that  the  as- 
signee, even   for  value  and  in  good   faith,  acquires  no 

diana,  Kentucky,  Minnesota,  Mon-  N.  Y.  587;  Trustees  of  Union  Col- 
tana,  New  York,  Nevada,  South  Caro-  lege  v.  Wheeler,  61  N.  Y.  88;  Cutts 
Una,  Wisconsin,  Wyoming.  v.  Guild,   57  N.  Y.   229;    Schafer  v. 

'  Codes  of  Kansas,  Nebraska,  Ohio,  Eeilly,  50  N.  Y.  '67;  Mason  v.    Lord, 

and   Washington;     Western   Bank  ti.  40  N.  Y.    476;  Ballard  v.  Burgett,  40 

Sherwood,  29  Barb.   383;  Commercial  N.  Y.  314;  Beeves  v.  Kimball,  40  N. 

Bank  v.  Colt,  15  Barb.  506;  Andrews  Y.    311;    Bush  v.  Lathrop,  22  N.  Y. 

V.  Gillespie,   47  N.  Y.  487;  Ingraham  535;    Combes  v.    Chandler,   33    Ohio 

w.  Disborough,  47  N.  Y.  421;  Reeves  St.  178;  Farmers'  National  Bank  v. 

V.  Kimball,  40  N.  Y.  299;  Callanan  v.  Fletcher,    44  Iowa,    252;    McNeil  v. 

Edwards,   32  N.  Y.   483;    Meyers  v.  Tenth  National  Bank,  55  Barb.  59;  46 

Davis,   22  N.   Y.   489;    Beokwith    v.  N.  Y.  325;  7  Am.  Rep.  341. 
Union  Bank,  9  N.  Y.  211.  ^  Holbrook  v.  New  Jersey  Zinc  Co., 

» Reid  V.    Sprague,   72  N.  Y.  457;  57  N.  Y.  616;  Leitch  v.  Wells,  48  N. 

Greene  v.  Warnick,    64  N.   Y.   220;  Y.  585;  McNeil  v.  Tenth  Nat.  Bank, 

Barry  v.   Equitable  Life  Ins.  Soc,  59  46  N.  Y.  325;  7  Am.  Rep.  341. 
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better  title  than  his  assignor  had;  and  if  such  assignor 
received  them  for  some  special  purpose,  no  subsequent 
assignee  obtains  any  better  title  than  the  original  assignee 
had.  The  exception  with  regard  to  the  assignment  of 
certificates  of  corporate  stock  arises  from  the  fact  that, 
owing  to  the  usages  of  commercial  men,  they  have  ac- 
quired a  negotiable  character  similar  to  that  possessed 
by  bills  of  exchange  and  promissory  notes.  The  doctrine 
is  now  broadly  laid  down,  at  least  in  New  York,  that  an 
assignment,  absolute  on  its  face.,  of  non-negotiable  securi- 
ties, duly  transferred  for  value  and  in  good  faith,  works 
an  estoppel,  as  against  the  original  owner,  to  set  up  any 
equities  existing  between  him  and  his  immediate  as- 
signee;^ this  rule,  however,  has  no  foundation  in  any 
provisions  of  the  code,  but  rests  upon  an  extended  appli- 
cation of  the  doctrine  of  estoppel. 

§  3442.  Equitable  Defenses  and  Set-off  to  Assigned 
Claims. — The  general  principles  of  the  common  law  with 
respect  to  equitable  defenses  and  set-off  have  not  been 
changed  by  the  reformed  practice  relating  to  assigned 
non-negotiable  choses  in  action.*  The  modern  statutes 
relating  to  the  assignability  of  non-negotiable  choses  in 
action  provide  that  any  offset  or  other  defense  existing 
prior  to  notice  of  the  assignment  is  not  to  be  prejudiced 
by  the  assignment.^    The  demand,  however,  must  be  an 

'  Moore  D.  Metropolitan  Nat  Bank,  (Ky.)   294;    Martin    v.    Pilsbnry,    23 

55  N.  Y.  41;  14  Am.  Rep.  173.  Minn.  175;  Davis  v.  Sutton,  23  Minn. 

2  Dunning  ».  Leavitt,  85  N.  Y.  30;  307. 

39  Am.  Rep.  617;  Parlow  v.  Myers,  '  Myers  v.   Davis,   22  N.   Y.   489; 

64  N.  Y.  41;  21  Am.  Rep.  582;  My-  where  Denio,  J.,   observes:    "An  as- 

ers  V.  Davis,  22  N.  Y.  489;  Roberta  v.  signee  of  a  chose  in  action  not  nego- 

Carter,   38  N.   Y.   107;    Beckwith   v.  tiable,  who   has   given   notice  of  the 

Union  Bank,  9  N.  Y.  211;  Robinson  assignment,  is  not  liable  to  be  preju- 

V.  Howes,    20   N.    Y.    84;   Merrill   v.  diced  by  any  new  dealings   between 

Green,  55  N.  Y.  270;  Turner  v.  Camp-  the  original  parties  to  the   contract; 

bell,  59  Ind.  279;  Hart  v.  Hinchin,  50  but  he  takes  the  contract  assigned  sub- 

Ind.  327;  Heavenridge  v.  Mondy,  49  ject  to  all  the  rights  which  the  debtor 

Ind.     434 ;     Morrow's     Assignees    v.  had  acquired  prior  to  the  assignment. 

Bright,  20  Mo.  298;  Downing  v.  Gib-  or  to  the  time  notice  was  given  of  it, 

son,  53  Iowa,  517;  Davis  v.  Neligh,  7  where  there  is  an  interval  between  the 

Neb.  84;    Chapman  v.   Plummer,    36  execution  of  the  transfer  and  the  uo- 

Wis.  262;  Walker  v.  McKay,  2  Met.  tice." 


5421   PARTIES  TO  ACTIONS  UNDER  CODE  PRACTICE.   §  3443 

existing  one,  and  not  a  possible  claim,  or  a  claim  in  fu- 
turo.^ 

§  3443.  Defect  of  Parties.  —Among  the  grounds  of 
demurrer  to  a  complaint  given  in  the  codes  there  is  usu- 
ally included  that  of  defect  of  parties  plaintiff  or  defend- 
ant. By  the  expression  "  defect  of  parties "  is  meant  a 
want  of  parties,  not  a  superfluity;  and  a  demurrer  cau 
be  pleaded  only  on  the  ground  of  non-joinder,  not  mis- 
joinder, of  parties,  either  plaintiff  or  defendant.*  In  order 
that  any  such  defect  may  be  taken  advantage  of  by  de- 
murrer, it  must  appear  on  the  face  of  the  complaint, 
otherwise  it  must  be  availed  of  by  answer;  and  if  not 
raised  by  either  of  these  methods,  it  is  deemed  to  be 
waived.  But  if  the  defect  is  apparent  on  the  face  of  the 
complaint,  it  is  obnoxious  to  a  demurrer  only,  and  cannot 
be  set  up  by  answer,  and  if  not  demurred  to,  is  waived.' 
The  mode  of  taking  the  objection  prescribed  by  the  stat- 
ute must  be  strictly  followed,  whether  the  defect  is  in  want 
of  parties  plaintiff  or  defendant.*  If  the  plaintiff  proves 
a  case  against  any  one  or  more  of  the  defendants,  he  may 
have  judgment  against  such,  and  dismiss  or  be  nonsuited 
as  to  the  others.^     The  question  of  want  of  parties  is  not 

1  Chance  t>.  Isaacs,  5  Paige,  592;  v.  Pfister,  45  Cal.  270;  Andrews  v. 
Martin  v.  KunzmuUer,  37  N.  Y.  396;  Mokelumne  Hill  Co.,  7  Cal.  330;  Daily 
Bradley  v.  Angel,  3  N.  Y.  475;  Adams  v.  Huston,  58  Mo.  361;  Justice  v.  Phil- 
ip. Rodannel,  19  Ind.  339;  Ogden  v.  lips,  3  Bush,  200;  McRoberts  v.  R.  R. 
Prentice,  33  Barb.  160;  Watte.  Mayor  Co.,  18  Minn.  108;  Alexanders.  Gaar, 
etc.,  1  Sand.  23.  15  Ind  89. 

'  Great  West.  etc.  Co.  v.  jEtna  Ins.  ♦  Dorman  v.   Intelligencer  Co.,   70 

Co.,  40  Wis.  373;  Marsh  v.  Board  of  Mo.   168;  McConneU  v.  Brayner,  63 

Supervisors,  38  Wis.  250;  Willard  v.  Mo.  463;  Gunbel  o.  Pignero,  62  Mo. 

Reas,  26  Wis.  540;  Case  v.  Carroll,  35  240;  Davis  v.  Bechstein,  69  N.  Y.  440; 

N.  Y.  385;  Palmer  v.  Davis,  28  N.  Y.  25  Am.  Rep.  218;  LUlie  v.  Case,  54 

242;BankofHavana».  Magee,  20N.Y.  Iowa,   177;  Banton  v.  Orr,  51  Iowa, 

355;  Richtmyer  u  Richtmyer,  50  Barb.  473;  MoKenzie  v.  Board  etc.  of  Edin- 

55;  Peabody  v.  Washington  etc.  Ins.  burgh,  72  Ind.  191;  Cox  v.  Bird,  65 

Co.,  20  Barb.  339;  Voorhees  w.  Baxter,  Ind.  277;   Thomas  v.  Wood,  61  Ind. 

18  Barb.  592;  Powers  v.  Bumcratz,  12  1.S2;   Baldwin  v.    Canfield,  26   Minn. 

Ohio  St.  273;  Hill  v.  Marsh,  46  Ind.  43;  Porter  v.  Fletcher,  25  Minn.  493; 

218;  Berkshire  v.  Schultz,  25  Ind.  523;  Blakeley  v.  Le  Due,  22  Minn.  476;  Ross 

Bennett  v.  Preston,  17  Ind.  291.  v.  Linder,  12  S.  C.  592. 

'  Patchin   v.   Peck,   38  N.   Y.   39;  *  Rutenberg  v.  Main,  47  Cal.  213; 

Zabriskie   v.   Smith,    13   N.   Y.   322;  Mcintosh  v.   Ensign,   28  N.  Y.  169: 

Wella  V.  Cone,  55  Barb.  585;  Tennant  Territory  v.  Hildebrand,  2  Mont.  426; 
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raised  by  a  demurrer  on  the  ground  that  the  complaint 
does  not  state  facts  sufl&cient  to  constitute  a  cause  of 
action.^ 

§  3444.    Parties  to  Equitable  Actions,  Generally.  —  As 

previously  remarked,  the  practice  and  procedure  intro- 
duced by  the  codes  have  not  changed  the  general  rules 
of  equity  with  regard  to  parties.^  It  is  a  general  rule  that 
in  actions  concerning  trust  property  both  the  trustee  and 
cestui  que  trust  must  be  joined  as  plaintiff.'  The  assignee 
of  a  non-negotiable  chose  in  action  could  not,  according 
to  the  practice  of  the  common  law,  maintain  an  action 
thereon  in  his  own  name,  but  had  to  sue  for  his  own  ben- 
efit in  the  name  of  the  assignee;  In  equity,  however,  he 
could  maintain  his  suit  by  joining  the  assignor  with  him 
as  plaintiff,  or  making  him  a  defendant,  and  so  obtain  a 
decree  settling  all  the  rights  of  the  assignor  in  the  matter; 
but  this  practice  does  not  obtain  where  the  code  procedure 
has  been  established.*  Where  a  suit  in  equity  is  brought 
for  partition,  all  parties  interested  must  be  joined,  either 
as  plaintiffs  or  defendants."  And  the  rule  is  equally  ap- 
plicable to  actions  relating  to  personal  as  well  as  to  real 

Harrington  v.  Higham,  15  Barb.  524;  '  Holden  v.  New  York  etc.  Bank,  72 

Ryan  v.    State   Bank,    10  Neb.    524;  N.  Y.  286;  Fox  v.  Meyer,  54  N.  Y. 

Parker  v.  Jackson,  16  Barb.  33;  Staf-  125;   Fort  Stanwix  Bank  v.  Leggett, 

ford  V.  Nutt,  51  Ind.  535;  Marquat  v.  51  N.  Y.  552;  Western  R.  R.  Co.  v. 

Marquat,  12  N.Y.  336;  District  Town-  Nolan,   48   N.    Y.    513;    McGotter  v. 

ship  V.   District   Township,  44  Iowa,  Lawrence,  6  Thomp.  &  C.  392;  Cov- 

512;   Fort  Stanwix  Bank  v.  Leggett,  ington   etc.    R.    R.    Co.    v.   Bowler's 

51  N.  Y.   552;  Aucker  v.  Adams,  23  Heirs,  9  Bush,  468;  Cassiday  v.  Mc- 

Ohio  St.  543;  Truesdell  v.  Rhodes,  26  Daniel,  8  B.  Mon.  519;  Wood  «.  WU- 

Wis.  215;   Brown  v.  Woods,   48  Mo.  liams,  4  Mad.  186;  Hichens «.  Kelly,  2 

330;  McConigal  v.  Colter,  32  Wis.  614;  Smale  &  G.  264;  Eldridge  v.  Putnam, 

Gillam  V.  Sigman,  29  Cal.  637.  46  Wis.  205;  Cope  v.  Parry,  2  Jacob 

I  Frenon  v.  R.  R.  Co.,  50  Cal.  222;  &  W.  538;  Fish  v.  Howard,  1  Paige, 

People  V.  Crooks,  53  N.  Y.  648;  Allen  20;  Story's  Eq.  PL,  sees.  201,  209. 

V.  Buffalo,  38  N.  Y.  280;  Fulton  Fire  «  Ante,  §§  3426  et  seq. 

Ins.  Co.  V.  Baldwin,  37  N.  Y.  648;  Don-  '  Braker  v.  Devereaux,  8  Paige,  513; 

nell  V.  Walsh,  33  N.  Y.  43;  88  Am.  Woodworth  v.  Campbell,  5  Paige,  518; 

Dec.  361;  Merritt  v.  Walsh,  32  N.  Y.  Striker  v.  Mott,  2  Paige,  387;  22  Am. 

685;  Cook  v.  Keneda,  29  Barb.  120;  Dec.  646;  Rosekrans  ».  White,  7  Lans. 

De  Bolt  V.  Carter,  31  Ind.  355;  Berke-  486;  Borah  v.  Archers,  7  Dana,  176; 

shire  v.  Shultz,  25  Ind.  523;  Umsted  Brasheaj  v.  Macey,  3  J.  J.  Marsh.  90; 

V.  Buskirk,  17  Ohio  St.  113.  Walteu  v.  Copeland.  7  Johns.  Ch.  140; 

»  AtUe,  §  3427.  Gaskell  v.  Gaskell,  6  Sim.  643. 
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property/  With  regard  to  parties  defendant,  it  is  pro- 
vided by  the  codes  that  any  person  may  be  made  a  defend- 
ant who  has  or  claims  an  interest  in  the  coiitroversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  the  questions 
involved  therein.  This  was  the  equity  rule  before  the 
codes.* 

§  3445.  Parties  to  Foreclosure  or  Redemption  of  Mort- 
gage.—  All  persons  jointly  interested  in  the  debt  secured 
must  be  parties;^  and  when  the  action  is  to  foreclose  a 
vendor's  lien,  a  similar  rule  applies.'*  Also,  where  the 
notes  or  lien  have  been  assigned,  the  assignees  must  be 
made  parties.^  So  in  a  suit  for  redemption,  not  only 
the  mortgagor  should  be  plaintiff,  but  all  others  having 
a  common  interest  in  the  mortgage  must  be  parties, 
either  plaintiff  or  defendant.*  In  an  action  of  fore- 
closure, the  mortgagor  and  all  persons  to  whom  any 
interest  in  any  part  of  the  land  has  been  conveyed  should 
be  defendants;  otherwise  they  would  not  be  bound  by  the 
proceedings.^  If  the  wife  of  the  mortgagor  joined  in  the 
execution  of  the  mortgage,  she  should  also  be  joined  as  a 
defendant.*    Where  the  mortgagor  has  conveyed  the  prop- 

1  Story's  Eq.  PI.,  sec.  201.  380;    Meritt  v.  VV'ells,    18  lud.    171; 

*  Williams  v.  Bankhead,  19  Wall.  Pettibone  v.  Edwards,  15  Wis.  95. 
563;  State  v.  R.  R.  Co.,  15  Fla.  201;  But  see  Rankin  o.  Major,  9  Iowa, 
Hamill    v.    Thompson,    3    Cal.    518;  297. 

Greenwood  v.  Atkinson,  5  Sim.  419;  *  Story's  Eq.  PI.,  sec.  201;  Beach  v. 

Wiser  v.  Blachly,  1  Johns.  Ch.  437;  Shaw,   57  111.  19;  Thorpe  v.  Ricks,  1 

New  England  etc.  Bank  v.  Newport  Dev.  &  B.  63;  V7oodward  v.  Fitzpat- 

Steam  Factory,  6  R.  I.   154;  75  Am.  rick,  9  Dana,  118;  Lennon  v.  Porter,  2 

Deo.  688;  Janes  v.  Williams,  31  Ark.  Gray,  475;  Smith  v.  Murphy,  58  Ala. 

175;  Board  of  Supervisors  u.Walbridge,  634;   Piatt  v.    Squire,    12  Met.   499; 

38  Wis.  179;   Satterthwaite  v.  Board  Suavely  v.  Pickle,  29  Gratt.  42. 

of  Commissioners,  76  N.  C.  153.  '  Hall  v.  Nelson,  23  Barb.  88;  Peto 

^Simson  v.  Satterlee,  64  N.  Y.  657;  v.  Hammond,  29  Beav.   91;  Green  v. 

Ferris  v.  Dickerson,  47  Ind.  382;  Good-  Dixon,  9  Wis.  532;  Di-ury  v.  Clark,  16 

all  V.  Mopley,  45  Ind.  355;  Wing  v.  How.   Pr.  424;  Crenshaw  v.  Thacks- 

Davis,    7  Greenl.   31;    Woodward   w.  ton,  14  S.  C.  441;  Goodenow  v.  Ewer, 

Wood,  19  Ala.  213;  Noyce  v.  Sawyer,  16  Cal.   465;  Kunkel  v.  Markell,  26 

3  Vt.  160.  Md.  404. 

*  Thomson  v.  Smith,  63  N.  Y.  301;  8  Mills  v.  Van  Voorhies,  20  N.  Y. 
Church  V.  Smith,  39  Wis.  492.  415;  Foster  v.  Hickox,   38  Wis.  411; 

'Jenkins  v.   Smith,   4  Met.   (Ky.)    Byrne  u.  Taylor,  46  Mich.  97. 
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erty  to  a  trustee  for  the  benefit  of  creditors,  such  trustee 
is  a  proper  party,  as  also  are  any  creditors  who  may  have 
recovered  judgment  subsequent  to  the  assignment.^  And 
even  where  he  has  parted  with  all  his  interest  in  the 
equity,  he  is  still  a  proper  party,  where  only  a  decree  of 
sale  is  prayed  for;  but  he  is  a  necessary  party  where  it  is 
sought  to  obtain  a  personal  judgment  against  him  for  any 
deficiency.^  If  the  mortgagor  owned  the  land  at  the  time 
of  his  death,  his  executor  or  administrator,  and  his  heirs 
or  devisees,  should  all  be  made  parties.'  In  some  of  the 
states  there  are  statutory  provisions  prescribing  who  are 
proper  parties,  particularly  with  regard  to  when  the  hus- 
band or  wife  may  or  may  not  be  joined.^  A  junior  en- 
cumbrancer is  not  a  necessary  party,  except  to  bar  his 
right  of  redemption.'  And  a  decree  in  foreclosure  to 
which  she  is  not  a  party  does  not  affect  a  wife's  right  to 
dower.^  Inasmuch  as  the  foreclosure  of  a  junior  mort- 
gage cannot  affect  a  prior  encumbrancer,  he  is  not  a 
necessary  party.' 

§  3446.  Parties  in  Suit  for  Accounting. — All  persons 
interested  in  having  the  account  taken  must  be  parties.' 
And  all  the  beneficiaries  must  be  parties  to  an  action 
against  a  trustee   for  an  accounting.'     But  an  attorney 

1  Union  Bank  v.  Bell,   19  Ohio  St.  '  Schadt    v.    Heppe,    45    Cal.   433; 
200;  McGraw  v.  Bayard,  96  111.  153.  Davenport   v.   Turpiu,   43    Cal.   597; 

2  McArthur  v.  Franklin,  16  Ohio  St.  Thornton  v.  Pigg,  24  Mo.  249;  Cham- 
193;  Powell  v.  Ross,  4  Cal.  197;  Wil-  bers  v.  Nicholson,  30  Ind.  349. 
liams  V.  Meeker,  2  9  Iowa,  292;  Cord  v  °  Newcomb   o.    Dewey,    27    Iowa, 
Hirsh,  17  Wis.  403;  Delaplane  v.  Lewis,  381. 

19  Wis.  476;  Bigelow  v.  Bush,  6  Paige,  '  Merchants'  Bank  v.  Thomson,  55 

343;  Shaw  v.  Hoadley,  8  Blackf.  165;  N.  Y.  7;  Mooney  v.  Maas,  22  Iowa, 

Van  Nest  v.   Latson,    19  Barb.  604;  380;   Byrne  v.  Taylor,  46  Mich.  97 

Stevens    v.  Campbell,    21    Ind.    471;  Thornton  v.  Pigg,  24  Mo.  251. 

Burkham  v.  Beaver,  17  Ind.  367.  '  Chase  ».    Abbott,   20  Iowa,    154; 

»  Zorger  v.  Custer,  51  Wis.  32;  Eth-  Standish  w.  Dow,  21  Iowa,  363. 

eridge  v.  Vernoy,  71  N.  C.  184;  Miles  ^  Getty  v.  Devlin,   70  N.   Y.   504: 

V.   Smith,   22  Mo.   502;  Renshaw  v.  Dart  v.  Palmer,  1  Barb.  Ch.  97;  Petrie 

Taylor,  7  Or.  315;  Hayward  v.  Stears,  v.  Petrie,  7  Lans.  95. 

39  Cal.  58;  Morris  v.  Wheeler,  45  N.  '  Hughes  v.  Boone,  81  N.  C.   204 

Y.  708;  Bigelow  v.  Bush,  6  Paige,  345;  Eldridge    v.   Putnam,   46    Wis.    205; 

King  V.  Seals,  45  Ala.  419;  Dooley  v.  Hammond  v.  Pennook,  61  N.  Y.   145 

Villalonga,    61    Ala.    133;    Belloe    v.  Attorney-General  v.  Parker,  126  Mass, 

Rogers,  9  Cal.  125.  221. 
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in  fact  is  not  a  trustee,  and  is  not  a  necessary  party 
to  represent  the  rights  of  his  principal.'  The  assignor 
of  property  for  the  benefit  of  creditors  is  a  necessary 
party  to  a  suit  brought  by  the  cestui  que  trust  against 
the  assignee  for  an  account.*  But  where  the  trust  deed 
is  made  to  a  trustee  for  the  payment  of  creditors  in 
classes,  creditors  of  the  second  class  are  not  necessary 
parties  to  a  suit  by  those  of  the  first  class  for  an  account.' 
When  the  trustee  holds  in  naked  trust,  and  the  bene- 
ficiaries are  before  the  court,  it  is  not  material  that  the 
heirs  of  some  of  the  deceased  trustees  are  not  parties.^ 
Where  the  executor  of  a  deceased  trustee  holding  under 
a  will  applies  to  have  a  trustee  of  the  fund  appointed, 
to  whom  petitioner  may  account,  for  an  accounting,  etc., 
all  persons  entitled  to  life  estates  and  remainders  under 
the  original  will  should  be  made  parties.' 

§  3447.  Defendants  in  Suits  to  Set  Aside  Deeds  of 
Trust.  —  Where  the  trustee  has  absolute  power  of  disposi- 
tion, he  is  the  only  necessary  party  defendant  in  an  ac- 
tion to  set  aside  the  trust  deed.*  But  in  any  action  which 
recognizes  the  trust,  and  seeks  to  enforce  it,  all  the  bene- 
ficiaries or  creditors  must  be  parties,  eith.er  plaintiff  or 
defendant.' 

§  3448.  Defendants  in  Actions  for  Specific  Perform- 
ance.—  Under  the  former  practice,  the  rule  in  equity  was, 
that  the  only  proper  parties  were  the  parties  to  the  con- 
tract, their   heirs  or   personal   representatives;    but  the 

'  Powell  V.  Ross,  4  Cal.  197.  French  v.  Gifford,  30  Iowa,  148;  Paul 

2  Geisse  v.  Beall,  3  Wis.  352,  v.    Fulton,    25    Mo.    156;    Dewey    v. 

'  Smith  V.  Turrentine,  8  Ired.  Eq.  Moyer,  9  Hun,  473;  Trustees  v.  Glea- 

190;  Rountree  v.  McKay,  6  Jones  Eq.  son,  15  Fla.  384;  Ridenour  v.  Wher- 

88.  ritt,  30  Ind.  485;  Benjamin  v.  Lough- 

'  Newport  etc.  Bridge  Co.  v.  Doug-  borough,  31  Ark.  210. 
laas,  12  Bush,  719;  Gibbs  v.   R.   R.        '  Gamer  v.  Wright,  28  How.  Pr.  92; 

Co.,  13  S.  C.  240.  Dillon  v.  Bates,  39  Mo.  292;  Clemona 

'  Boiling  V.  Stokes,  7  S.  C.  368.  v.  Elder,  9  Iowa,  272;  Van  Doren  .,. 

« Hill    V.    Durand,    50    Wis.    354;  Robinson,   16  N.  J.  Eq.  256;  Helm  ». 

Mitohel     V.     Bank,     7     Minn.     252;  Hardin,  2  B.  Mon.  232. 
840 
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codes  have  effected  a  change  in  this  procedure.  The  rule 
now  is,  that  all  persons  interested  in  the  subject-matter 
of  the  action,  in  any  capacity  or  manner,  should  be  made 
defendants.^  Where  lands  were  held  by  a  deceased  part- 
ner in  trust  for  the  firm,  his  heirs  are  proper  parties  in 
a  suit  for  a  conveyance  by  a  person  claiming  title  derived 
from  the  firm.*  If  the  widow  of  a  deceased  vendor  claims 
dower  in  the  premises,  she  is  properly  joined.*  The  pur- 
chaser, or  in  case  of  his  death  his  heirs,  should  be  made 
parties  to  a  suit  by  his  assignee,  when  only  an  equitable 
interest  in  the  contract  has  been  transferred  by  the  as- 
signment.^ When  both  vendor  and  vendee  are  dead, 
and  the  administrator  of  the  vendor  seeks  to  enforce  the 
contract,  the  administrator  and  heirs  of  the  vendee  are 
necessary  parties.* 

§  3449.     Defendants  in  Actions  to  Quiet   Title,  etc.— 

In  this  kind  of  action,  all  persons  having  any  interest  in 
the  subject-matter  should  be  parties."  A  similar  rule  is 
applicable  to  actions  to  reform  deeds  or  other  instru- 
ments.' And  in  a  ease  where  certificates  of  corporation 
stock,  which  had  been  illegally  issued,  but  which  appeared 
genuine  on  their  face,  were  held  bona  fide  by  several  hun- 
dred persons  separately,  most  of  whom  had  brought  ac- 
tions against  the  corporation  to  have  the  stock  declared 
valid,  the  corporation  was  permitted  to  join  all  the  holders 
of  such  stock  in  one  suit  to  have  the  stock  declared  spuri- 

'  Thomson  v.  Smith,  63  N.  Y.  301;  *  Miller  v.  Bear,  3  Paige,  468;  Al- 

Potter     1'.    Ellice,     48    N.    Y.     321;  exander  w.  Hoffman,  70111.  114;  Knott 

Agard  V.  Valencia,  39  Cal.  292;  Reuir  v.  Stepping,  3  Or.  269;  Eureka  Marble 

V.  Koper,  15  Fla.  121;  Sieger  t).  Burns,  4  Co.  v.  W.  Mfg.  Co.,  47  Vt.  448. 

Minn.  141;  Judd  v.  Moseley,'30  Iowa,  '  Ansbutz's  Appeal,  34  Pa.  St.  376. 

423;  House  v.   Dexter,  9   Mich.   246;  '  Flanders  v.  MoClanahan,  24  Iowa, 

Sutton  V.  Hayden,   62  Mo.   107;    Ex-  486;  St.  John  Mfg.  Co.  v.  Daggett,  84 

press  Co.  v.  R.  E,.  Co.,  99  U.  S.  191.  111.  557;  Peralta  v.  Simon,  5  Cal.  313. 

2  Ind.  Pot.  Co.  V.  Bates,   14  Ind.  9;  '  Mills  v.  Buttrick,  4  Cal.  123;  Bush 

Piatt  V.  Vattieu,  1  McLean,  146.  v.  Hicks,  60  N.  Y.  298;  Fisher  v.  Hep- 

'  Armstrong  v.  Wyandotte  B.  Co.,  burn,  48  N.  Y.  41;  Durham  v.  Bisch- 

1   McCahon,    170;  Hill   v.   Smith,   32  off,  47  Ind.  211;  Haley  v.  Bagley,  37 

N.  J.  E(i.  473;  Cock  v.  Evans,  9  Yerg.  Mo.  363;  Newman  v.  Home  Ins.  Co., 

294.  20  Minn.  422. 
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ous.*  The  codes  of  the  various  states  generally  provide 
who  must  be  made  defendants  in  actions  of  partition,  and 
it  is  usually  provided  that  all  holders  of  mortgages  or 
other  liens  must  be  joined. 

§  3450.  Parties  Defendant  at  Common  Law. — Where 
in  actions  ex  contractu  the  liability  is  joint,  all  the  joint 
debtors  must  be  joined  as  defendants,  and  the  presump- 
tion is  that  the  liability  is  joint,  unless  the  contrary  ap- 
pears.^ Under  the  common-law  practice,  if  there  were 
too  many  defendants,  or  if  they  were  sued  jointly,  when 
only  severally  liable  on  the  face  of  the  pleading,  a  de- 
murrer  would  lie,  or  a  motion  in  arrest  of  judgment,  or  a 
writ  of  error;  but  if  the  defect  was  not  apparent,  and  the 
plaintiff  failed  to  prove  a  joint  liability,  he  would  be  non- 
suited. But  where  the  defect  was  non-joinder  in  contract, 
a  plea  in  abatement  was  the  proper  remedy.^  With  re- 
spect to  actions  ex  delicto,  the  liability  of  tort-feasors  being 
joint  and  several,  the  action  might  be  against  all  or  any 
of  tliem.^  In  cases  where,  from  the  nature  of  the  tort,  it 
cannot  be  of  a  joint  character,  as  where  the  same  slander- 
ous words  are  uttered  by  different  persons  either  simul- 
taneously or  successively,'  they  must  not  be  joined  as 
defendants,  and  a  demurrer  will  lie  if  they  are,  but  the 
plaintiff  may  dismiss  as  against  one,  and  have  a  verdict 
against  the  other.* 

§  3451.  Joint  Liability  upon  Contracts. — The  judicial 
construction  placed  upon  the  provisions  of  the  codes  in 
some  of  the  states  has  resulted  in  retaining  the  common- 
law  rules  relative  to  the  joint  liability  of  parties  on  con- 

'  New  York  etc.  R.  R.  Co.  v.  Sohuy-  ^  See,  contra,  Foster   v.   Hooper,   2 

ler,  17  N.  Y.  592;  Osgood  v.  Laytin,  5  Mass.  572;   Yorks  v.  Peck,  14  Barb. 

Abb.  Pr.,  2ST.  S.,  1.  614. 

2  Vau  Alstyne  v.   Van    Slyck,   20  '  Russell  v.  Tomlinson,  2  Conn.  206; 

Bri-b.    383;    Ehle   v.  Purdy,  6  Wend.  Van  Steenburgh  v.  Tobias,  17  V^^end. 

629;    Eemmenway  v.  Stone,  7   Mass.  562;  31  Am.  Dec.  310;  Adams  v.  Hall, 

58;  5  Am.  Deo.  27;  Peokham  v.  North  2  Vt.  9;  19  Am.  Dec.  690. 

Parish,  16  Pick.  274.  '  Thomas  v.  Rumsey,  6  Johns.  32. 
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tracts  and  the  necessary  defendants  in  an  action  thereon.* 
Similar  statutes,  as  interpreted  by  the  courts  in  other 
states,  have  altered  those  rules,  and  the  former  joint  lia- 
bility is  now  held  to  be  joint  and  several  in  all  cases,  and 
that  all  the  obligors  are  liable  to  be  sued  on  such  con- 
tracts.* As,  for  instance,  an  action  in  Kansas  on  a  joint 
note  may  be  brought  against  all  or  any  one  or  more  of 
the  makers,  or  one  or  more  may  be  dismissed,  and  judg- 
ment taken  against  the  others.'  In  Arkansas  and  Ken- 
tucky, also,  one  or  more  joint  debtors  may  be  sued,  and 
in  the  latter  state  even  a  judgment  against  some  is  no  bar 
to  an  action  against  the  others.* 

§  3452.     Invalidity  of  Joint  Contract  as  to  One  Party. 

—  Where  a  joint  contract  is  invalid  as  to  one  of  the  joint 
obligors,  the  action  may  be  brought  against  all,  and  judg- 
ment rendered  against  those  who  are  found  liable,  or  the 
party  not  liable  may  be  omitted.^ 

§  3453.  In  Case  of  Death  of  One  or  More  Joint 
Obligors.  — At  common  law,  the  survivors,  only,  on  a  joint 
obligation  could  be  sued,  and  this  rule  still  prevails  in 
some  states;  but  in  an  equitable  action  the  personal  rep- 
resentative can  generally  be  sued  in  those  states  where 
the  survivors  are  insolvent,  or  after  the  remedy  at  law 
against  them   has  been  exhausted  without  satisfaction.' 

1  Shafer    v.    Moriarty,    46    Ind.    9;  *  Williams  v.  Rogers,  14  Bush,  776 

Bledsoe  v.  Irvin,  35  Ind.  293;  Ayles-  Bradford  v.  Toney,  30  Ark.  763.     The 

worth  V.  Brown,  31  Ind.  270;  Tinkum  contrary  is  held  in  Indiana:  See  Lin^ 

V.  O'Neale,  5  Nev.  93;  Keller  v.  Bias-  geufelser  v.  Simms,  49  Ind.  92. 

del,   1   Nev.   491;   Lane   v.  Salter,  51  *  Brumskill  u  James,  11  N.  Y.  294 

N.  Y.  1;  Wooster  v.  Chamberlain,  28  Groat  v.  Phillips,  6  Thomp.  &  C.  42. 

Barb.  602;  Bridge  v.  Payson,  5  Sand.  «  Soholey   v.  Halsey,  72   N.  Y.  578 

210;  Kamm  v.  Harker,  3  Or.  208.  Pope  v.    Cole,  55   N.  Y.  124;  14  Ami 

''  Silvers  v.  Foster,  9  Kan.  56;  Rose  Rep.   198;  Riohter  v.    Poppenhaiisen, 

V.    Williams,    5   Kan.    483;   Board   of  42  N.  Y.  373;  Voorhees  v.  Childs's  Ex^ 

Commissioners  v.  Swain,  5  Kan.  376;  eoutors,  17  N.  Y.  354;  People  v.  Jen- 

Ryersonu.  Hendrie,  22Iowa,  480;  Gos-  kins,    17     Cal.     500;     Moorehouse  v. 

som  V.  Badgett,  6  Bush,  97;  99  Am.  Ballon,  16  Barb.  289;  Maples  v.  Geller, 

Dec.  658;  Nichols  v.  Burton,  5  Bush,  1  Nev.  233;  Cairnes   v.   O'Bleness,  40 

320.  Wis.    469;     Kimball   v.   Whitney,    15 

^  Whittenhall  v.  Korber,    12  Kan.  Ind.  280;  Trustees  etc.  i>.  Lawrence, 

618.  11  Paige,  80. 
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In  other  states,  however,  under  statutes  differing  some- 
what in  their  language,  the  surviving  obligors  and  the 
representatives  of  the  deceased  may  be  sued  together  in 
the  same  action/  But  when  a  note  is  executed  to  two 
joint  payees,  upon  the  death  of  one  the  right  of  suit 
thereon  vests  in  the  survivor,  and  upon  his  death  in  his 
administrator.^ 

§  3454.  Defendants,  where  Liability  Joint  and  Sev- 
eral. —  The  code  provisions  have  not  changed  the  obliga- 
tions of  the  parties  under  these  circumstances.  So  if  a 
joint  and  several  note  is  made  by  a  firm,  and  is  signed  in 
the  firm  name,  an  action  will  lie  against  all  the  partners, 
or  one  or  more  of  them.^ 

§3455.  Where  Several  only.  —  The  practice  incases 
where  the  liability  is  several  only  has  not  been  changed 
by  the  codes,  except  where  the  statutes  expressly  provide 
that  the  several  obligors  may  all,  or  any  of  them,  be 
joined  in  the  same  action.  On  the  question  .whether 
guarantors  may  be  joined  with  the  principal  debtor,  the 
decisions  are  not  harmonious.  In  New  York  and  Indi- 
ana and  Missouri  it  is  held  that  the  guarantor  cannot  be 
joined.^     But  in  Iowa  the  contrary  is  held.' 

§  3456.  Defendants  in  Actions  ex  Delicto.  — No  change 
has  been  made  in  respect  to  the  practice  relative  to  the 

'  Hayes  v.  Crutcher,   54  Ind.   260;  v.  Lindeke,  26  Minn.  93;  Ryerson  ti. 

Myers  v.  State,  47  Ind.  29.3;  Voors   v.  Hendrie,    22    Iowa,     480;    Clapp    v. 

State,  47  Ind.  345;  Eaton  v.  Burns,  31  Preston,  15  Wis.  543. 

Ind.  390;  Braxton  v.  State,  25  Ind.  82;  *  De  Ridder   v.     Schermerhorn,     10 

Selden  v.  Braden,  13  Iowa,  365;  Bur-  Barb.  638;  Phalen  v.  Dingee,  4  E.  D. 

goyne  v.  Ohio   Life  Ins.  &  T.   Co.,  5  Smith,  379;  Le  Roy  v.  Shaw,  2  Duer, 

Ohio  St.  586.  626;  Barton  v.  Spier,  5  Hun,  60;  Mc- 

2  Bostwick  V.  Williams,  40  111.   114;  Millan  v.  Bank,  32  Ind.  11;  Virdeu  v. 

Sleeper  v.   Union  Ins.    Co.,    65   Me.  Ellsworth,    15  Ind.    144;   Graham  v. 

393;  Adams  v.  Hackett,  27  N.  H.  292.  Rtngo,  67  Mo.  324;   Central  Bank  v. 

s  Morrell  v.   Irving   Fire  Ins.  Co.,  Shine,  48  Mo.  463. 

33  K.  Y.  429;  88  Am.   Dec.  396;  Gil-  *  Stout  v.  Noteman,  30  Iowa,  414; 

liau  V.  Norton,  6  Rob.    (N.  Y.)  546;  Tucker  u.  Shiner,  24  Iowa,    334;  Mix 

Snow  V.  Howard,  35  Barb.  55;  Trabue  v.  Fairchild,  12  Iowa,  351;  Marvin  v. 

■V.  McAdams,  8  Bush,  74;  O'Gormau  Adamson,  11  Iowa,  37  It 
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joint  and  several  liability  of  joint  tort-feasors,*  and  the 
principal  and  agent  may  both  be  joined  in  an  action  for 
damages  for  the  negligence  of  the  agent  within  the  scope 
of  his  authority;^  and  one  partner  may  be  sued  for  the 
negligence  of  the  firm.'  So  all  or  any  of  the  joint  owners 
of  trespassing  animals  may  be  sued  in  an  action  for  dam- 
ages.^ But  though  joint  tort-feasors  may  be  sued  sepa- 
rately, and  successive  actions  brought  against  them  in 
respect  of  the  same  tort,  yet  the  damages  can  be  recovered 
only  once,^  and  payment  of  one  judgment  is  a  bar  to  the 
other  actions,*  under  the  familiar  principle  that  a  dis- 
charge of  one  wrong-doer  discharges  all.' 

§  3457.  Defendants,  where  Question  of  Oommon  Inter- 
est, and  Parties  Numerous.  —  It  is  now  provided  by  statute 
in  many  of  the  states  that  in  cases  of  this  kind  one  or 
more  of  the  parties  may  sue  or  defend  for  the  benefit  of 
the  rest,  where  it  would  be  impracticable  to  join  them 
all;  but  the  facts  showing  the  community  of  the  interest 
and  the'  number  of  the  parties  must  be  averred.'  These 
statutory  provisions  are  only  declaratory  of  the  rule  pre- 
viously obtaining  in  equity,  and  the  decisions  under  that 
rule  may  be  applied  to  the  new  procedure.  It  must,  how- 
ever, appear  that  the  action  could  be  maintained  by  or 
against  all  the  parties,  if  actually  joined;  for  if  their  join- 

'  See  ante,  §  3435.  317;  Vary  v.  R.  R.  Co.,  42  Iowa,  246; 

"  Kasson  v.  People,  44  Barb.  347.  Turner  v.   Hitchcock,    20  Iowa,   310; 

^  Chester?).  Dickerson,  52 Barb.  349;  Lohmiller   v.    Indian   Water   Co.,    51 

54  N.  Y.  1;  13  Am.  Rep.  550;  Wood  Wis.  683;  Cobb  v.  Smith,  38  Wis.  21; 

V.  Luscoinb,  23  Wis.  287;  Mandelbaum  Greene  v.  Minnemaker,  36  Wis.  50. 

V.  Russell,  4  Neb,  551;    MoReady  v.  '  Fletoing  ».  McDonald,  50  Ind.  278; 

Rogers,  1  Neb.  124;  93  Am.  Dec.  333;  19  Am.  Rep.  711. 

Phelps  V.  Wait,  30  N.  Y.  78;  Murphy  «  Kcenig  v.  Steckel,  58  N.  Y.  475; 

V.  Wilson,  44  Mo.  313;  100  Am.  Dec.  First  Nat.  Bank  v.  Indianapolis  etc. 

290;  Alfred  v.  Bray,  41  Mo.  484;  Fay  Co.,  45  Ind.  5. 

V.  Davidson,  13  Minn.  523.  '  Turner    v.    Hitchcock,    20    Iowa, 

'  Hillmau  v.  Newington,  57  Cal.  56;  310;  Mitchell  v.  Allen,  25  Hun,  643. 

Wehle  V.  Butler,  61  N.  Y.  245;  Union  Seeanie,  Division  II.,  Personal  Rights, 

Bank  v.  Mott,  27  N.  Y.  633;  BuUia  v.  §  1041. 

Montgomery,  50  N.  Y.  352;  Hun  v.  «  Towner  v.  Tooley,  38  Barb.  598; 

Gary,  82  N.  Y.  65;  37  Am.  Rep.  546;  McKenzie  v.  L'Amoreux,  11  Barb.  516; 

Fleming  v.  McDonald,  50  Ind.  278;  19  Bardstown  etc.  R.  R.  Co.  v.  Metcalf,  4 

Am.  Rep.  711;  Brady  v.  Ball,  14  Ind.  Met.  (Ky.)  199;  81  Am.  Dec.  541. 
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der,  if  practicable,  would  be  inadmissible,  the  rule  is  in- 
applicable.' The  most  usual  instance  of  the  application 
of  the  rule  permitting  one  or  more  parties  to  sue  or 
defend  for  the  benefit  of  the  others  arises,  perhaps,  in 
the  case  of  actions  by  members  or  share-holders  of  un- 
incorporated associations  for  obtaining  a  winding  up  of 
the  business,  and  a  division  of  the  property;  but  in  these 
as  well  as  in  all  other  cases,  the  facts  showing  the  right 
so  to  sue  or  defend  must  appear  on  the  face  of  the  com- 
plaint.^ In  such  a  case  the  action  cannot  be  brought  on 
behalf  of  the  corporation  or  association  itself,  but  must 
be  brought  on  behalf  of  its  members;  though  such  an 
objection  must  be  raised  on  the  pleadings,  or  it  will  be 
deemed  to  have  been  waived.'  The  rule  is  also  applied 
in  cases  of  actions  by  one  creditor,  on  behalf  of  himself 
and  all  other  creditors,  to  enforce  the  terms  of  an  assign- 
ment, in  trust,  for  their  benefit,  and  for  an  accounting, 
or  to  set  aside  an  assignment  on  the  ground  of  fraud.^ 
And  in  like  manner  a  suit  will  lie  at  the  instance  of  one 
bond-holder  on  behalf  of  all  to  foreclose  a  mortgage  given 
to  secure  a  large  number  of  bonds  held  by  a  number  of 
different  persons,  and  in  such  case  the  ground  of  com- 
munity of  interest  would  arise,  as  well  as  that  of  num- 
bers.°  Also,  in  actions  by  legatees  or  distributees  for 
their  legacies  or  shares,  and  by  heirs  to  set  aside  a  deed 
or  will.'  In  an  action  brought  under  this  rule  the  per- 
sons not  individually  named  are  not  considered  as  actual 

'  Gorman  v.   Russell,   14  Cal.   531;  *  Brooks    v.    Peck,    38   Barb.    519 

Hallett  V.  Halktt,  2  Paige,  18;  Fish  v.  Greene  c.  Breck,  10  Abb.  Pr.  42. 

Howland,  1  Paige,  20;  Brown  v.  Rick-  °  Coe  v.  Beckwith,  10  Abb.  Pr.  296 

etts,  3  Johns.  Ch.  553;  Raid  v.  The  Blair  «.  Shelby  Co.  Agr.  Sec,  28  Ind. 

Evergreens,  21  How.  Pr.  319.  175;  Keid  v.  The  Evergreens,  21  How, 

^  Dausman  v.  Wisconsin  etc.  Co.,  40  Pr.  319;   Bardstown  etc.   R.  R.   Co. 

Wis.  418;  Stewart  V.  Erie  and  West-  v.  Metcalf,  4  Met.  (Ky.)  199;  81  Am, 

em  Trans.  Co.,  17  Minn.  372;  Habioht  Dec.  541. 

V.  Pemberton,  4  Sand.  657;  Warth  v.  ^  Brown  v.  Ricketts,  3  Johns.  Ch. 

Radde;  18  Abb.  Pr.  396;  Gorman  v.  553;  Hallett  a.  Hallett,  2  Paige,  18; 

Russell,  14  Cal.  531;  Schmidt  O.Hunt-  Towner    v.    Tooley,    38    Barb.    598; 

ington,  1  Cal.  55.  McKenzie   v.  L'Amoreuz,    11    Barb. 

'  Stewart  v.  Erie  etc.  Co.,  17  Minn.  616. 
372;  Keller  v.  Tracy,  11  Iowa,  530. 
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parties,  unless  a  proper  application  for  that  purpose  is 
granted  by  the  court;  but  they  are  deemed  to  be  before 
the  court,  even  prior  to  such  an  order  being  made/  In 
Kentucky,  however,  it  is  held  that  the  assent  of  parties 
having  a  common  interest  will  be  presumed  until  the 
contrary  appears.^ 

§  3458.  Adding  Parties. — Where  a  complete  determi- 
nation of  all  the  issues  before  the  court  cannot  be  arrived 
at  without  bringing  in  other  parties,  the  court,  as  we 
have  seen,^  has  power  which  it  is  its  duty  to  exercise,  and 
to  have  them  added  on  its  own  motion,  if  necessary.^ 
But  such  action  of  the  court  is  not  required  until  the 
hearing  of  the  cause.^  The  general  rule  under  the  codes 
is,  that  the  court  should  not  order  new  parties  defendant 
to  be  brought  in  against  the  will  of  the  plaintiff,  unless 
the  presence  of  such  new  party  is  necessary  to  the  deter- 
mination of  the  action.*  After  final  judgment  rendered, 
it  is  too  late  for  third  persons  to  come  in  and  ask  to  be 
made  parties,  that  they  may  prosecute  an  appeal." 

§  3459.  Intervention.  —  Under  the  modern  practice  a 
person  not  a  party  to  an  action  for  llie  recovery  of  real  or 
personal  property,  but  having  an  interest  therein,  may 
apply  to  the  court  to  be  made  a  party,  and  in  certain  cases 
a  third  party  may  be  substituted  for  one  already  defend- 
ant. In  California  and  Iowa  it  is  provided  that  any  per- 
son really  interested  in  the  result  of  pending  litigation 

1  Stevens  v.  Brooks,  22  Wis.  695;    Wheeler,  27  Minn.  358;  Clark  v.  Stan- 
Hallett  V.  Hallett,  2  Paige,  18.  ton,  24  Minn.  232. 

2  Flint  V.  Spurr,  17  B.  Mon,  499.  <■  Williams  v.  Hall,  7  B.  Mon.  295. 

"  Ante,  §  3428.  '  Hillier  v.  Stewart,  26  Ohio  St.  656; 

*  Islerj).  Koonoe,  83N.  C.  55;Southal  Fagan  w.  Barnes,  14  Fla.  58;  Burke  w. 

V.  Shields,  81  N.  C.  28;  Judy  v.  Farm-  Wilkins,  49  Ga.  261;  Ex  parte  Proa- 

ers'  and  Traders'  Bank,  70  Mo.  407;  kauer,  59  Ala.  195. 

Dews  V.  Kidder,  84  N.  Y.  121;  Baasa  '  Johnson  v.  Williams,  28  Ark.  479i 

».  R.  R.  Co.,  39  Wis.  296;  Hodges  v.  Files  v.  Watt,  28  Ark.  151;  Foley  v. 

Kimball,  49  Iowa,  577;  Clamp  v.  Mo-  Whitaker,    26    Ark.    99;    Ex    parte 

Gillicuddy,    10  Iowa,   201;  Wiser  v.  Brown,  58  Ala.  543. 
Blachly,  1  Johns.  Ch.  437;  Penfield  v. 
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may  at  any  time  intervene  therein.'  In  California  leave 
to  intervene  must  be  obtained,  but  in  Iowa  the  right  is 
exercised  as  a  matter  of  course.  In  this  respect  the  code  of 
the  state  of  Washington  is  similar  to  that  of  California.* 
Instances  of  the  application  of  the  provisions  of  the  New 
York  code,  and  of  those  of  states  having  similar  provis- 
ions, will  be  found  in  the  cases  cited  below.'  The  more 
liberal  rule  of  California  and  Iowa  is  also  illustrated  in  the 
decisions  cited  below,*  This  statutory  right  of  interven- 
tion exists  only  in  actions  which  are  purely  civil  in  their, 
nature;  it  does  not  exist  in  proceedings  in  quo  warranto,^ 
but  it  does  in  prohibition^  and  mandamus!'  The  applica- 
tion may  be  made  at  any  time  prior  to  the  final  submis- 
sion of  the  cause,  provided  the  suit  is  not  delayed  to  the 
prejudice  of  the  other  parties.'  But  the  original  parties 
are  not  affected  by  it  until  served  with  notice,  and  if, 
prior  thereto,  the  original  cause  is  settled,  the  application 
must  be  dismissed.' 

'  Cal.    Code   Oiv.   Proc,   sec.    387;  oano  Water  Co.,  13  Cal.  62;  73  Am. 

Iowa,  sees.  2683-2685.  Dec.  569;  Joliet  Iron  etc.  Co.  v.  R.  R. 

''  V7ash.  Code,  sees.  13,  14.  Co.,  51  Iowa,   300;  Daniels  v.  Clark, 

»  People  «.  R.  R.  Co.,  77  N.  Y.  232;  38   Iowa,    556;    Taylor   v.    Adair,    22 

Godfrey  v.   Townsend,   8    How.   Pr.  Iowa,  279;  Cattel   v.   Cole,  20  Iowa, 

398;  Scheidt  v.  Sturgis,  10  Bosw.  606;  481. 

Hornby  w.  Gordon,  9  Bosw.  656;  Conk-        *  People  v.  Greene,  1  Idaho,  235. 
lin  V.  Bishop,  3  Duer,  646;  Caswell  v.         "  Ah  Goon  v.  Superior  Court,  61  Cal. 

Neville,    12   How.    Pr.    445;    Sims  v.  555. 

Goettle,  82  N.  C.  268;  Carter  v.  Mills,        '  State  v.  Pilsbury,  31  La.  Ann.  8. 
30  Mo.  432;  Conant  v.  Frary,  49  Ind.         ^  Coburn    v.    Smart,    53    Cal.    744; 

530;    Summers    v.    Hudson,    48    Ind.  Hocker  v.   Kelley,   14  Cal.   165;   Van 

228;  Baker*.  Riley,  16  Ind.  479.  Gordon    v.    Ormsby,    55    Iowa,    664; 

«  Coburn   v.    Smart,    53  Cal.   742;  Smalley  v.  Taylor,  33  Tex.  669;  Chism 

Poehlmaun  v.  Kennedy,  48  Cal.  201;  v.  Ong,  33  La.  Ann.  702. 
Stich  V.  Dickinson,  38  Cal.  608;  Peo-        »  Nat.  Bank  v.  GUI,  50  Iowa,  427; 

pie  V.  Sexton,  37  Cal.  532;  Gradwohl  Van  Bibber  v.  Geve,  12  Tex.  15;  Cass 

V.  Harris,  29  Cal.  150;  Horn  v.  Vol-  v.  Bouark,  25  La.  Ann.  354. 
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§  3460.     General  Principles  of  Common-law  Pleading. 

— As  a  consequence  of  the  many  kinds  of  actions  which 
existed  under  the  common-law  practice,  the  pleadings 
in  each  of  such  actions  differed  materially  in  form,  and 
it  was  absolutely  necessary  for  the  plaintiff  to  select  the 
form  adapted  to  the  particular  circumstances  of  the  action 
he  wished  to  bring.  For  instance,  if  the  facts  of  the  case 
would  support  an  action  of  trover,  and  he  had  used  the 
form  of  declaration  adapted  to  an  action  of  conversion, 
he  would  fail,  or  would  have  to  submit  to  a  nonsuit  on 
account  of  the  variance  which  would  arise  between  the 
allegations  or  counts  of  his  declaration  and  the  evidence 
adduced  at  the  trial.  There  was  no  such  practice  known 
as  that  of  amending  the  pleading  to  make  it  conform  to 
the  proofs.  Sometimes  the  plaintiff  had  the  option  of 
selecting  between  two  or  more  forms  of  action;  but  it  was 
incumbent  upon  him  to  produce  evidence  which  would 
support  the  form  selected,  and  if  he  did  not  do  so,  he 
would  fail,  even  though  the  evidence  would  have  sup-^ 
ported  one  of  the  other  forms  of  action  which  he  might 
have  selected,  but  did  not.  Sometimes  the  curious  anom- 
aly existed,  that  where  a  plaintiff  had  a  choice  of  forms 
of  remedy  on  the  same  facts,  the  amount  of  damages 
he  could  recover  varied  according  to  the  form  he  chose. 


5435  PLEADING,  §  3461 

Thus  in  an  action  in  trover  the  measure  of  damages  was 
the  value  of  the  property  at  the  time  of  the  conversion; 
while  in  trespass  he  could  also  recover  damages  for  its 
detention,  and  even  exemplary  damages  where  the  tak- 
ing was  accompanied  by  circumstances  of  outrage,  insult, 
or  oppression.  The  facts  in  each  case  might  be  the  same, 
and  yet  the  damages  recoverable  different.  Neither  could 
these  several  causes  of  action  be  united,  and  the  plaintiff 
succeed  on  whichever  he  proved.^  It  was  a  fundamental 
principle  of  common-law  pleading  that  only  the  material 
issuable  facts  constituting  the  particular  form  of  action 
adopted  could  be  alleged  in  the  declaration,  and  it  was 
required  that  they  should  be  stated  in  technical  language, 
with  accuracy  and  precision.  The  facts  so  required  to 
be  alleged  were  not  always  primary  ones,  but  sometimes 
the  allegations  took  the  form  of  the  legal  effect  of  the 
facts,  or  an  admixture  of  law  and  fact,  and  even  the  alle- 
gation of  absolute  fictions  was  sometimes  not  only  per- 
mitted, but  even  required,  in  some  forms  of  action.  The 
action  of  trover  furnishes  a  striking  instance  of  this.  In 
that  form  of  action  the  technical  allegations  were,  sub- 
stantiallj"^,  that  the  plaintiff  possessed  as  his  own  property 
certain  specified  chattels;  that  he  had  lost  them;  that  the 
defendant  had  found  them,  and  converted  them  to  his 
own  use.  The  gist  of  the  action  was  the  conversion, 
which  was  a  conclusion  of  law  alleged  as  a  fact,  and  the 
averments  of  losing  and  finding  were  almost  invariably 
purely  fictitious.* 

§3461.  Under  the  Code  Practice. — Instead  of  the 
various  forms  of  pleadings  enumerated  in  a  previous  sec- 
tion,' the  codes  of  the  various  states  have  substituted  the 

1  Field  on  Damages,  sees.  14,  781,  McNeUle,  6  PhlU.  Ch.  263;  Carpenter 

783,  792-807,  826.  v.  Alexander,  9  Johns.  291;  Posey  v. 

'  Chitty's    Pleading,    163;    Goshen  Hair,  12  Ala.  567;  Murdock  v.  Cald- 

Turnp.  Co.  ».  Sears,  7  Conn.  92;  Fid-  well,  8  Allen,  309. 

ler  V.  Delavan,  20  Wend.  57;  Clark  v.  »  See  §  3406,  arde.     . 
Lineberger,   44  Ind.   223;    Hester  v. 
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following:  1.  The  complaint  or  petition,  by  plaintiff;  2. 
The  answer  or  demurrer,  by  defendant;  3.  The  demurrer 
or  reply,  by  plaintiff;  4.  The  demurrer  to  the  reply,  by  de- 
fendant.' The  form  of  the  complaint  or  petition,  as  regards 
its  contents,  is  generally  prescribed  by  the  statutes,  that 
of  New  York  having,  as  a  rule,  been  adopted  as  a  model. 
The  provisions  of  the  New  York  code  are  as  follows:  "The 
complaint  shall  contain, —  1.  The  title  of  the  cause,  specify- 
ing the  name  of  the  court  in  which  the  action  is  brought, 
«he  name  of  the  county  in  which  the  plaintiff  desires  the 
trial  to  be  had,  and  the  names  of  the  parties  to  the  action, 
plaintiff  and  defendant;  2.  A  plain  and  concise  statement 
of  the  facts  constituting  the  cause  of  action,  without  un- 
necessary repetition;  3.  A  demand  of  the  relief  to  which 
the  plaintiff  supposes  himself  entitled.  If  a  recovery  of 
money  be  demanded,  the  amount  thereof  shall  be  stated."^ 
The  grounds  upon  which  the  complaint  may  be  demurred 
to  are  also  specified,  and  are  the  following:  1.  That  the 
court  has  no  jurisdiction  of  the  person  of  the  defendant, 
or  of  the  subject  of  the  action;  2.  That  the  plaintiff  has 
not  the  legal  capacity  to  sue;  3.  That  there  is  another 
action  pending  between  the  same  parties  for  the  same 
cause;  4.  That  there  is  a  defect  of  parties  plaintiff  or 
defendant;  5.  That  several  causes  of  action  have  been  im- 
properly united;  6.  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.'"  Any  or  all  of 
these  grounds  of  demurrer  may  be  taken  together,  and 
must,  as  was  the  case  at  common  law,  appear  upon  the 
face  of  the  complaint.  When  they  do  not  do  so,  the  ob- 
jection must  be  taken  by  answer;  and  if  not  so  taken,  is 
deemed  to  be  waived,  unless  the  objection  is  to  the  juris- 

1  Cal.    Code   Civ.   Proo.,   sec.   422;  Neb.,  sec.  91;  N.  C,  sec.  92;  N.  Y., 

but  in  this  state  there  ia  now  no  reply,  sec.  141;  Or.,  sec.  65;  S.  C,  sec.  164; 

the  allegations   of   the   answer   being  Wis.,  c.  125,  sec.  2. 

deemed  to  be  denied;   Dak.,  sec.  93;  "  N.  Y.  Code,  sec.  132,  as  amended 

Fla.,  sec.  92;  Iowa,   sec.  2645;   Ind„  1877,  sec.  481. 

sec.  48;  Kan.,  sec.  86;  Ky.,  sec.  117;  '  N.  Y.  Code,  sec.  144,  as  amended 

Minn.,  sec.  77;  Mo.,  art.  5,  sec.  3;  1877. 
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diction  of  the  court,  or  that  the  complaint  or  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.' 
The  specified  grounds  are  the  only  ones  which  can  be 
taken.* 

§  3462.  Necessity  for  Statement  of  Facts. — It  is  a  sine 
qua  non  under  code  pleading  that  the  complaint  or  peti- 
tion must  contain  a  statement  of  the  facts  constituting 
the  cause  of  action.^  It  is  the  ultimate  facts  which  must 
be  stated,  not  the  evidence  of  facts,  or  probative  facts,  or 
the  legal  conclusions  based  on  the  facts.*  And  the  same 
rule  is  equally  applicable  whether  the  action  is  legal  or 
equitable  in  its  nature.'  Indeed,  the  manner  of  stating 
the  facts  much  more  resembles  that  used  under  the  former 
rules  of  equity  pleading  than  that  adopted  at  common 
law;  but  neither  system  can  now  be  resorted  to  when  the 
method  is  prescribed  by  the  code.^     The  following  are  in- 


iN.  Y.  Code,  sees.  147,  148,  as 
amended  1877,  sec.  88.  In  Califor- 
nia there  is  the  further  ground  that 
the  complaint  is  ambiguous,  unintelli- 
gible, or  uncertain;-  Cal.  Code  Civ. 
Proc,  sec.  444,  subd.  3;  and  the  de- 
murrer must  specify  the  particulars  of 
such  ambiguity,  etc.:  Chase  v.  Evoy, 
58  Cal.  348;  Lorenzana  v.  Camarilla, 
45  Cal.  125;  Yolo  v.  Sacramento,  36 
Cal.  195;  Blane  v.  Klumpke,  29  Cal. 
157. 

2  Richards  v.  Edick,  17  Barb.  261; 
De  Witt  V.  Swift,  3  How.  Pr.  280; 
Bushey  v.  Reynolds,  31  Ark.  662; 
Amira  v.  Cobb,  21  Ind.  492;  Dunn  v. 
Remington,  9  Neb.  82;  Trustees  etc. 
V.  Odlin,  8  Ohio  St.  293. 

'Gates  V.  Salmon,  46  Cal.  361; 
White  V.  Lyons,  42  Cal.  279;  Bowen 
V.  Aubery,  22  Cal.  566;  Coryell  v. 
Cain,  16  Cal.  567;  Green  v.  Palmer,  15 
Cal.  411;  76  Am.  Dee.  492;  Corwin  v. 
Toole,  31  Iowa,  516;  Pfiffner  v.  Krap- 
nel,  28  Iowa,  27;  King  v.  Enterprise 
Ins.  Co.,  45  Ind.  43;  Lytle  v.  Lytle, 
37  Ind.  281;  Willis  v.  Willis,  34  Ind. 
306;  Van  Shack  v.  Farrow,  25  Ind. 
310;  Wright  v.  Wright,  54  N.  Y.  437; 
Degraw  v.  Elmore,  50  N.  Y.  1;  People 
ti,   Ryder,   12  N.   Y.  433;   Briggs  v. 


Cent.  Nat.  Bank,  61  How.  Pr.  250; 
Hill  V.  Barrett,  14  B.  JVIon.  83;  Horn 
V.  Ludington,  28  Wis.  81;  Rogers  v. 
Milwaukee,  13  Wis.  610;  Cline  v. 
Cline,  3  Or.  355;  Gates  v.  Gray,  66 
N.  C.  442;  McNabb  v.  Lockhart,  18 
Ga.  495;  Pier  v.  Heinrochen,  52  Mo. 
333. 

*  Scott  V.  Robards,  67  Mo.  289; 
People  V.  Comm'rs  etc.,  54  N.  Y.  276; 
Scott  V.  R.  R.  Co.,  52  Iowa,  18;  Ingle 
V.  Jones,  43  Iowa,  286;  Louisville 
Canal  Co.  v.  Murphy,  9  Bush,  522; 
Commonwealth  v.  Cook,  8  Bush,  220; 
8  Am.  Rep.  456;  Tonaon  v.  Union 
Lumber  Co.,  38  Wis.  202;  North  Kan- 
sas etc.  Co.  V.  Oswald,  18  Kan.  336; 
Pittsburgh  etc.  R.  R.  Co.  v.  Keeler, 
49  Ind.  211;  Clark  v.  Lineberger,  44 
Ind.  223;  Dunn  v.  Remington,  9  Neb. 
82;  Peterson  v.  Roach,  32  Ohio  St. 
374;  30  Am.  Rep.  607;  Suriuger  v. 
Paddock,  51  Ark.  528;  Morrison  w.  Ins. 
Co.,  69  Tex.  353;  5  Am.  St.  Rep.  6.3. 

^  White  V.  Lyons,  42  Cal.  279;  Peo- 
ple V.  Ryder,  12  N.  Y.  433;  Hoyn  v. 
Ludington,  28  Wis.  81. 

«  Moore  v.  Edmiston,  70  N.  C.  510; 
Trustees  etc.  v.  Odlin,  8  Ohio  St.  293. 
In  England  the  judicature  acts  since 
1875  have  effected  a  complete  revolu- 
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stances  of  allegations  being  held  to  be  conclusions  of  law, 
and  therefore  badly  pleaded:  In  an  action  to  dissolve  a 
partnership,  it  was  held  that  an  averment  that  the  plain- 
tiffs and  defendants  "were  partners  doing  business  under 
the  firm  name  of,"  etc.,  was  a  mere  conclusion  of  law,  or 
a  compound  conclusion  of  law  and  "probative  facts,"  and 
that  the  partnership  agreement  should  have  been  set 
forth;'  and  in  an  action  to  restrain  the  collection  of  taxes 
on  the  plaintiff's  land  it  was  held  that  an  averment  that 
the  land  "is  by  the  laws  of  the  state  exempt  from  tax- 
ation" was  a  conclusion  of  law  only.''  Also,  where  suit 
was  brought  on  a  contract  containing  conditions  prece- 
dent to  be  performed  by  a  third  party  before  the  plain- 
tiff's right  of  action  accrued  thereon,  and  it  was  averred 
that  "the  defendant  neglected  and  refused"  to  perform 
the  stipulated  act  on  his  part,  "  according  to  the  terms  of 
said  agreement,"  without  averring  performance  by  such 
third  person,  such  averment  was  held  insufficient.'  Only 
issuable  facts  should  be  alleged,  and  it  is  held  in  an 
action  of  conversion  that  an  averment  of  the  value  of  the 
property  is  not  issuable,  and  a  failure  to  deny  such  an 
allegation  is  not  an  admission  of  its  truth,  and  does  not 
prevent  the  introduction  of  evidence  of  the  real  value.* 

§  3463.  Use  of  the  Common  Counts  in  Assumpsit  Re- 
tained.—  In  code  pleading,  facts  which  constitute  a  single 
cause  of  action  cannot  be  subdivided  into  two  or  more 
counts.'  As  there  can  be  but  one  substantially  true  state- 
ment of  a  single  cause  of  action,  the  practice  of  setting  it 
forth  in  different  counts  is  abolished.*     It  is,  however, 

tion  in  the  manner  of  pleading  in  that  *  Chicago  etc.  R.  R.  Co.  v.  R.  R. 

country,  the  system  under  those  acts  Co.,  38  Iowa,  382. 

being  a  somewhat  close  adaptation  of  *  Birdseye  v.  Smith,  32  Barb.   221; 

the  American  code  system.  Ford  v.  Mattioe,  14  How.  Pr.  91;  Fer- 

'  Groves   v.  Tallman,    8   Nev.    178.  guson  ».  Gilbert,  ]  6  Ohio  St.  88. 

See  also  Evans  v.  Job,  8  Nev.  322.  «  Sturges  v.  Burton,  8  Ohio  St.  218; 

^Quiuneys.Stockbridge,  33Wis.505.  72  Am.  Dec.  582;  Fern  o.  Vanderbilt, 

'  W^ilson  V.  Clarke,  20  Minn.  367;  13  Abb.  Pr.  72;  Nash  v.  McCauley,  9 

Doyle  V.  Phoenix  Ins.  Co.,  44  Cal.  264.  Abb.  Pr,  159. 
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generally  held  that  these  counts  may  now  be  pleaded  if 
they  would  have  been  sufiBcient  under  the  old  practice  in 
assumpsit;  and  that  it  is  unnecessary  to  allege,, in  terms, 
the  promise  to  pay,  but  it  is  sufficient  to  state  facts  show- 
ing the  duty  from  which  the  law  will  imply  the  promise.' 
Where  there  really  exist  two  separate  and  distinct  grounds 
for  claiming  the  same  relief,  and  the  plaintiff  states  each 
one  separately,  or  where  he  is  uncertain  as  to  the  exact 
ground  of  recovery  the  proof  may  afford,  he  may  set  up 
several  distinct  counts  for  the  recovery  of  but  one  claim, 
and  he  will  not  be  put  to  his  election  as  to  which  he  will 
proceed  on.''  As,  for  instance,  when  he  is  uncertain 
whether  the  evidence  will  support  an  allegation  of  an 
express  contract,  he  may  allege  such  a  contract  as  he  ex- 
pects to  prove,  and  add  a  count  on  the  quantum  meruit.^ 
But,  generally  speaking,  if  one  cause  of  action  is  set  forth 
in  several  counts,  the  plaintiff  may,  on  motion,  be  com- 
pelled to  elect  on  which  he  will  rely.* 

§  3464.  Where  Complaint  Defective  in  Form. — Where 
the  complaint  sufficiently  alleges  material  facts,  or  where 
such  facts  can  be  reasonably  inferred  from  the  allegations, 
the  complaint  is  not  bad  on  demurrer;  but  if  the  allega- 
tions are  defective  or  incomplete  in  manner  or  form,  the 
remedy  is  by  motion  before  trial  or  subsequent  pleading, 

1  De  la  Gruerra  v.  Newhall,  55  Cal.  Foerster  v.  Kirkpatriok,  2  Minn.  210; 
21;  Merritt  v.  Glidden,  39  Cal.  559;  Bowen  v.  Emerson,  3  Or.  452,  where 
Wilkina  v.  Stidger,  22  Cal.  231;  83  complaints  so  framed  were  held  demur- 
Am.  Dee.  64;    Hosley   v.    Black,    28  rable. 

N.  Y.  438;  Farron  v.   Sherwood,    17  ^  Wilson    v.   Jerritt,   61    Cal.   209; 

N.  Y.  227;  Allen  ti.  Patterson,  7  N.  Y.  Velieii.  Newark  City  Ins.  Co.,  65  How. 

476;    57   Am.   Dec.   542;   Comm'rs  v.  Pr.  1;  Songpreyi).  Yates,  31  Hun,  432; 

Verbang,  63  Ind.  107;  Curran  v.  Cur-  Taloott  v.  Van  Vechten,  25  Hun,  565. 

ran,  40  Ind.  473;  Brown  v.  Perry,  14  '  Cox  v.   McLaughlin,   76   Cal.   60. 

Ind.  32;  Emslie  v.  Leavenworth,   20  And  see  Lancaster  v.  Conn.  Mut.  Life 

Kau.   562;  Clark  v.  Trusky,  3  Kan.  Ins.  Co.,  92  Mo.  460;  1  Am.  St.  Rep. 

389;   Jones   v.    Mial,    79    N.    C.    164;  739. 

Grannia  v.  Hooker,  29  Wis.  69;  Green  '  Hillman  v.  Hillman,  14  How.  Pr.  , 

V.  Gilbert,  21  Wis.  395;  Stout  v.  St.  456;  Young  v.  Edwards,  11  How.  Pr. 

Louis  etc.  Co.,  52  Mo.  342;  Carroll  v.  201;  Hentig  v.  Kansas  Loan  and  Trust 

Paul's  Executors,  16  Mo.  262.      Ex-  Co.,  28  Kan.  617,  620;  Curtis  v.  Buck- 

ceptions  to  this  rule  are  to  be  found  ley,  14  Kan.  449;  Sturges  v.  Burton,  8 

in  Moore  v.   Hobbs,  79  N.   0.   535;  Ohio  St.  218;  72  Am.  Dec.  582. 
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to  make  them  more  definite  and  certain  by  amendment.* 
Advantage  of  these  defects  cannot  now  be  taken  after 
verdict  in  arrest  of  judgment.^  Wliere  a  complaint  set 
out  a  copy  of  a  written  contract  to  pay,  to  the  effect  that 
"for  value  received"  the  defendant  "promised  to  pay,"  etc., 
but  did  not  allege  a  consideration  in  any  other  way,  and 
a  demurrer  was  interposed  on  the  ground  of  want  of  facts 
sufficient,  it  was  held  that  a  copy  of  the  contract  was  a 
sufficient  allegation  of  consideration,  and  that  the  objec- 
tion should  have  been  taken  by  motion  to  make  more 
definite  and  certain.^  In  general,  if  the  allegations  of  a 
pleading  are  so  indefinite  that  the  nature  of  what  is  in- 
tended is  not  apparent,  a  motion  to  make  more  definite 
and  certain  will  be  sustained.* 

§  3465.  Variance  between  Allegata  and  Probata.  —  The 
rule  at  common  law  was,  that  the  proofs  adduced  at  the 
trial  must  sustain  and  correspond  with  the  allegations  in 
the  pleadings,  and  a  material  variance  was  fatal  to  the 
action.  The  code  provisions  on  this  subject  are  to  the 
effect  that  no  variance  shall  be  deemed  material  unless 
the  opposite  party  has  been  actually  misled  to  his  prejudice 
thereby;  and  on  it  so  appearing,  the  court  has  power  to 

1  Halew.  Omaha  Nat.  Bank,  49  N.  Y.  Russell  u.  State  Ins.  Co.,  55  Mo.  585; 

626;Prindleu.  Carruthers,  15N.Y.425;  Graham    v.    Camman,    5    Diier,    697; 

Corpenny  v.  Sedalia,  57  Mo.  88;  Sauls-  Morris  ;;.  Gillman,  16  Wis.  504. 
bury  V.  Alexander,  50  Mo.  142;  Blais-         '  Prindle  v.  Carruthers,    15  N.   Y. 

dell  V.  Williams,  9  Nev.   161;  Winter  425.     See  also  Walter  v.    Fowler,   85 

V.  Winter,    8  Nev.    129;   Johnson   v.  N.  Y.  621;  District  Township  ».  Board 

Robinson,    20    Minn.     189;    Smith   v.  of  Directors,  52  Iowa,  287;  McCormio 

Dennett,  15  Minn.  81;  Barthol  v.  Bla-  v.  Basal,  46  Iowa,  235;  U.  S.  Express 

kin,   34  Iowa,   452;  Mills  v.   Rice,   3  Co.  v.  Keefer,  59  Ind.   263;  Kaster  v. 

Neb.  76.     In  California  and  Colorado,  Kaster,  52  Ind.  531 ;  Hall  v.  Jones,  5 

an  objection  of  this  kind  is  made  by  Neb.  500;  Ball  v.  Fulton,  31  Ark.  379; 

demurrer  under  the  statutory  ground  State  v.  North  Bull.  Min.  Co.,  15  Nev. 

of   ambiguity,   uncertainty,   etc. :   See  385. 

Jameson  i.  King,  50  Cal.   132;  Drais        *  Tilton  v.   Beeoher,  59  N.  Y.   176; 

V.    Hogan,   50  Cal.   152;    Slatterly  v.  17  Am.  Rep.  337;  Olcott  v.  Carroll,  39 

Hale,  43  Cal.   191;  Manning  v.  Haas,  N.  Y.  436;  Spies  «.  Roberts,  18  Jones. 

5  Col.   37:     And  the  ambiguity,  etc.,  &  S.  301:  Faulks  v.  Camp,  8  Jones  & 

must  be  specified:  Lorenzaua  v.  Caraa-  S.    70;   Bass   v.    Comstook,    36   How. 

rilla,  45  Cal.  125.  Pr.  382;  Louisville  etc.  R.  R.  Co.  o-. 

'  Saulsbury  v.   Alexander,   50  Mo.  Shanklin,  94  Ind.  297;  Madden  v.  E. 

142;  Pomeroy  v.  Benton,  57  Mo.  531;  R.  Co.,  30  Minn.  453. 
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order  the  pleading  to  be  amended  on  such  terms  as  may 
be  just.^  It  is  not,  however,  necessary  that  the  plaintiff 
should  prove  his  cause  of  action  literally;  it  is  sufficient 
if  he  do  so  substantially;^  and  if  the  proof  shows  a  cause 
of  action  which  can  be  found  in  the  complaint,  it  is 
enough.^  Questions  of  variance  are,  in  general,  to  be  de- 
termined by  proof  aliunde  as  to  whether  the  party  was 
actually  misled  to  his  prejudice.*  But  in  some  cases,  the 
materiality  of  the  variance  may  be  apparent  upon  the  face 
of  the  pleadings  themselves.*  An  objection  on  the  ground 
of  variance  must  be  taken  on  the  trial,  and  it  is  too  late 
to  raise  it  for  the  first  time  in  the  appellate  court."  A 
variance  is  not  material,  unless  it  has  misled  the  adverse 
party  to  his  prejudice.'  And  an  immaterial  variance  must 
be  disregarded,  and  the  pleadings  may  be  amended  to 
conform  to  the  proofs.'  The  usual  code  provision  on  the 
subject  is,  that  in  case  of  an  immaterial  variance,  the 
court  may  direct  the  fact  to  be  found  in  accordance  with 
the  proof,  or  may  order  an  immediate  amendment  with- 
out costs.* 

§  3466.  Fatal  Variance,  or  Want  of  Proof.  —  Where 
the  allegations  of  the  complaint  show  a  cause  of  action 
founded  in  tort,  and  the  evidence  adduced  establishes  a 
claim  founded  in  contract,  a  fatal  variance  arises,  and 

1  Western  Union  Tel.  Co.  v.  Reed,  Catliu  v.  Gunter,  11  N.  Y.  368;  62 
96  Ind.  195;  Hays  v.  Carr,  8.3  Ind.  Am.  Deo.  113;  Hauok  v.  Craighead,  4 
275;  Neidefer  v.  Chastaiu,  71  Ind.  363;     Hun,  561. 

36  Am.  Rep.  198;  Tomlinson  v.  Mon-  °  Lyon  v.  Blossom,  4  Duer,  318,  329; 

roe,  41  Cal.  94;  Rowan  v.  Bowles,  21  Place  ».  Minster,  65  N.  T.  89,  104. 

HI.  17;  Knapp  v.  Roche,  5  Jones  &  S.  "  Bell  v.  Knowles,  45  Cal.  193;  Tyng 

395,  402;  Neudecker  v.  Kohlberg,  81  v.  Commercial  Warehouse  Co.,  58  N. 

N.  Y.  296;  Tooker  v.  Amoux,  76  N.  Y.  308. 

Y.   397;    N.    Y.    Amend.    Code  Civ.  '  Johnston  Harvester  Co.  v.  Clark, 

Proc,  sec.  539;  Cal.  Code  Civ.  Proc,  30  Minn.  308;  Kopplekorn  u.  Huffman, 

sec.  469;  N.  C.  Code  Civ.  Proc,  sec.  12  Neb.  99;  Dunn  v.  Durant,  9  Daly, 

128;  Dak.  Code  Civ.  Proc,  sec.  138.  391. 

2  Moore  v.  Lake  Company,  58  N.  H.  »  Began  v.  O'Reilly,  32  Cal.  11; 
254.  Plate  v.  Vega,  31  Oal.  383;  Hedrick  v. 

»  Knapp  V.  Roche,  5  Jones  &  S.  403;  Osborne,  99  Ind.  143. 

Phcenix  Mut.  Life  Ins.  Co.  ».  Hinesley,  'Cal.   Code    Civ.    Proc,   sec.   470; 

75  Ind.  1;  Owen  u.  Phillips,  73  Ind.  N.  Y.  Code  Civ.  Proc,  sec.  540;  Wis. 

284.  Rev.   Stats.,  sec  2670;  2  Ohio  Eev. 

*  Sharp  V.  Mayor  etc.,  40  Barb.  270;  Stats.,  sec  5295. 
311 
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there  is  a  failure  of  proof  under  the  statutes  referred  to.* 
And  in  such  a  case  the  pleading  cannot  be  amended,  as 
the  statutes  do  not  permit  of  amendments  which  change 
the  entire  scope  and  character  of  the  action.''  A  similar 
rule  applies  where  the  cause  of  action  alleged  is  on  one 
contract,  and  the  proof  establishes  a  claim  upon  another 
contract  or  in  tort.  These  grounds  of  action  being  sub- 
stantially different,  a  fatal  variance  arises.*  Other  cases, 
also,  may  occur  where  a  fatal  variance  arises;  as,  for 
instance,  in  an  action  against  an  indorser,  where  it  is 
alleged  that  a  demand  was  made  at  maturity,  and  notice 
given,  but  the  proofs  offered  were  that  demand  was  ex- 
cused.* Also,  where  the  action  was  for  possession  of  real 
property,  and  the  plaintiff  averred  that  the  defendant  was 
holding  over  after  expiration  of  a  lease,  and  offered  to 
prove  that  he  obtained  possession  by  fraud.*  Where  the 
complaint  shows  the  action  to  be  ex  delicto,  and  the  proof 
teods  to  establish  a  right  of  action  ex  contractu,  the  variance 
is  fatal,  even  though  by  regarding  the  tort  as  surplusage 
there  would  be  enough  averments  remaining  to  support  a 
liability  in  contract,  or  vice  versa} 

'  Faulkner  v.  Faulkner,  73  Mo.  327;  York  v.  Wallace,  48  Iowa,  305;  Cum- 

Waldhier  v.  R.  R.  Co.,  71  Mo.  514;  minga  v.  Long,  25  Minn.  337;  Cowlea 

De  GrawD.  Elmore,  SON.  Y.  1;  Hanok  v.  Warner,  22  Minn.  449. 
V.  Craighead,  4  Hun,  562;  Gossom  v.         *  Woolseyw.  Williams,  34  Iowa,  413 

Badgett,   6  Bush,   97;  99  Am.   Deo.  Lumbart    v.   Palmer,   29    Iowa,    104 

658.  Hudson   v.  McCartney,  .33  Wis.  331 

2  Knapp   V.    Simon,  96   N.  Y.   284;  Pier  v.  Heinriohoffen,  52  Mo.  333;  Cole 

Southwiok  t).  First  Nat.  Bank,  84  N.  v.  Wintercost,   12  Tex.   118.     But  see 

Y.  420;  Egert  v.  Wicker,  10  How.  Pr.  Harrison  v.  Bailey,  99  Mass.  620;  97 

193;    Grant    v.    Burgwyn,    88   N.    C.  Am.  Dec.  63. 
95.  *  Johnson  v.  Moss,  45  Cal.  575;  Pack- 

=  Dunn  V.  Durant,  9  Daly,  391;  ard  v.  Snel'l,  35  Iowa,  80;  Goldsmith 
Bolenw.  San  Gorgonia  Co. ,  55  Cal.  164;  v.  Boersch,  28  Iowa,  351;  Thatcher  v. 
Hinkle  v.  R.  R.  Co.,  55  Cal.  627;  Hop-  Heisey,  21  Ohio  St.  668;  O'Brien  v. 
kins  V.  Oroutt,  51  Cal.  537;  Harris  v.  St.  Paul,  IS  Minn.  176. 
Kasson,  79  N.  Y.  381;  Arnold  v.  An-  «  Hatchett  v.  Bank  of  Cal.,  57  Cal. 
gell,  62  N.  Y.  508;  Streeter  v.  R.  R.  335;  People  ».  Dennison,  84  N.  Y.  272; 
Co.,  45  Wis.  383;  Gaston  v.  Owen,  43  Matthews  v.  Cady,  61  N.  Y.  651; 
Wis.  103;  Stowell  v.  Eldred,  39  Wis.  Walter  «.  Bennett,  16  N.  Y.  250;  Front 
614;  Boardman  v.  GrifiBn,  52  Ind.  101;  v.  Hardin,  56  Ind.  165;  Watts  v.  Mo- 
Long  V.  Doxey,  50  Ind.  385;  Jefferson-  Allister,  33  Ind.  264;  Johannesson  v. 
ville  etc.  R.  R.  Co.  v.  Worland,  50  Ind.  Borschenius,  35  Wis.  131j  Rothe  v, 
S39;  Proctor  v.   Rief,  52  Iowa,  592;  Rotbe,  31  Wis.  570. 
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§  3467.  Choice  of  Remedies  Preserved.  —  The  right  to 
select  between  two  or  more  remedies  which  the  law  gave 
to  a  plaintiff  under  the  former  practice  has  not  been  taken 
away  by  the  code  provisions.  So  that  where  either  trover 
for  the  conversion  of  chattels,  or  trespass  for  the  wrong- 
ful injury  to  or  taking  of  them,  or  assumpsit  for  the 
amount  received  by  the  wrong-doer  on  a  sale  of  them, 
might  have  been  maintained  formerly,  the  plaintiff  can 
now  elect  which  of  those  remedies  he  will  sue  for.^  This 
doctrine  has  been  rather  extended  than  narrowed,  so  that 
the  owner  of  property  wrongfully  taken  or  converted  has 
now  a  right  of  action  on  an  implied  contract  to  pay  its 
value,  although  it  had  not  been  converted  into  money, 
and  although  the  plaintiff  had  his  election  to  sue  in  tres- 
pass or  conversion.^  And  also,  if  one  willfully  turn  his 
cattle  upon  the  land  of  another  to  graze,  the  latter  may 
sue  in  tort  for  the  damages,  or  upon  an  implied  contract 
for  the  value  of  the  pasturage.'  So  where  goods  are  in- 
jured or  lost  by  the  negligence  of  a  common  carrier,  the 
owner  may  waive  the  tort  and  sue  in  contract.*  And 
where,  on  the  sale  of  goods,  the  purchaser  procures  credit 
by  false  and  fraudulent  representation,  the  vendor  may 
bring  an  action  to  recover  the  goods,  or  sue  for  their  value, 
even  before  the  expiration  of  the  time  for  which  the 
credit  was  given.° 

'  Happendrig    v.     Shoemaker,     37  Chamballe  v.  McKenzie,  31  Ark.  155; 

Barb.  270;  Gordon  v.  Bruner,  49  Mo.  Stockett  v.  Watkins,  2  Gill  &  J.  326; 

570;  Berly  v.  Taylor,  5  Hill,  577;  Put-  20  Am.  Dec.  438. 

nam  v.  Wise,   1   Hill,    234;    37   Am.  » Norden  v.  Jones,  33  Wis.  600;  14 

Deo.   309;     McKnight  v.   Dunlop,    4  Am.  Rep.  782. 

Barb.   36;  Roberts   v.  Evans,  43   Oal.  •  Campbell  v.  Perkins,  8  N.  Y.  430; 

380;  Willett  v.  Willett,  3  Watts,  277;  People  v.  Kendall,   25  Wend.   399;  37 

Leach  v.  Leach,  2  Thomp.  &  C.   657;  Am.    Dec.    240;     Brown  v.    Treat,    1 

Jones  V.  Hoar,  5  Pick.  285;  Morrison  Hill,     225;     Campbell   v.    Stakes,     2 

V.  Rogers,  2  111.  317.  Wend.  137;  19  Am.  Deo.  561. 

2  Freer   v.    Denton,    61   N.  Y.  492;  °  Kayser   v.    Sichel,    34    Barb.     84; 

Fields  V.  Bland,  81  N.  Y.  239;  Hill  v.  Roth  v.  Palmer,  27  Barb.  652;  Union 

Davis,  3  N.  H.  384;  Small  v.    Robin-  Bank  v.  Mott,   27  N.  Y.    633;  Byxbie 

son,  9  Hun,  418;  Johnson   v.    Stader,  v.    Wood,    24    N.    Y.    607;    National 

3  Mo.  359;  Kalckhoff  v.  Zoehrlant,  40  Trust  Co.   v.  Gleason,  77  N.  Y.  400; 

Wis.  427;  Logan  v.  Wallace,  76  N.  C.  33  Am.  Rep.  632. 
416;  Brady  v.  Brenan,  25  Minn.  210; 
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CHAPTER  CLXXI. 

JOESfDER  OF  CAUSES  OF  ACTION. 

§  3468.  Under  the  statutes. 

§  3469.  Demurrer  for  misjoinder. 

§  3470.  Joinder  of  legal  and  equitable  causes. 

§  3471.  Causes  of  action  arising  out  of  same  transaction. 

§  3468.  Under  the  Statutes. — Under  the  code  system 
of  pleading,  the  general  principle  is,  that  where  different 
causes  of  action  are  of  the  same  character,  and  between 
the  same  parties,  and  the  joinder  thereof  is  convenient  to 
them,  an  objection  to  such  joinder  will  be  overruled.* 
The  code  provisions  in  this  respect  are  substantially  as 
follows:  The  plaintiff  may  unite  in  the  same  complaint 
several  causes  of  action,  whether  they  be  such  as  have 
heretofore  been  denominated  legal  or  equitable,  or  both, 
when  they  arise  out  of — 1.  The  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action;  2. 
Contract,  express  or  implied;  3.  Injuries,  with  or  with- 
out force,  to  person  or  property;  4.  Injuries  to  character; 
5.  Claims  to  recover  real  property,  with  or  without  dam- 
ages for  the  withholding  thereof,  and  the  rents  and  prof- 
its of  the  same;  6.  Claims  to  recover  personal  property, 
with  or  without  damages  for  the  withholding  thereof;  or 
7.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 
operation  of  law.  But  the  causes  of  action  so  united  must 
all  belong  to  one  of  these  classes,  and,  except  in  actions  for 
the  foreclosure  of  mortgages,  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated.'  Under  these  provisions, 
causes  of  action  arising  out  of  contract,  express  or  im- 

»  King    V.    Farmer,    88    N.    C.    22;     Iowa  Code  Civ.  Proc,  sec.  2630;  Cal. 
Young  V.  Young,  81  N.  C.  91.  Code  Civ.    Proc,   sec.   427;  and  tha 

'  N.  Y.  Code  Civ.  Proc. ,  sec.  484;    codes  of  other  states. 
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plied,  and  affecting  all  the  parties,  may  clearly  be  joined,' 
but  subject  to  the  qualification  that  only  those  causes  of 
action  can  be  joined  which  are  consistent  with  each 
other.^  Those  arising  on  contract,  but  inconsistent  with 
each  other,  cannot  be  joined.'  And  causes  of  action  gen- 
erally, which  do  not  affect  the  same  parties,  cannot  be 
joined.  But  it  is  not  necessary  that  all  the  parties  should 
be  equally  affected.* 

§3469.  Demurrer  for  Misjoinder. — Where  different 
causes  of  action  are  improperly  united,  exception  thereto 
is  taken  by  demurrer,  motion  to  strike  out,  or  to  compel 
an  election;  and  if  not  so  taken,  is  deemed  to  be  waived.^ 
It  is  also  usually  provided  by  the  codes  that  the  different 
causes  of  action  must  be  separately  stated,  and  if  not  so 
stated,  the  defect  may  be  reached  by  motion  to  make  more 
definite  and  certain,  though  generally  not  by  demurrer.' 

§  3470.     Joinder  of  Legal  and  Equitable  Causes.  —  The 

provisions  of  the  codes  of  most  of  the  states  permit  of  the 
plaintiff  uniting  in  the  same  complaint  or  petition  two 
or  more  causes  of  action,  whether  they  are  such  as  for- 
merly came  within  the  category  of  legal  or  equitable 
actions,  or  both,  and  they  may  be  enforced  in  the  same 
action,  if  otherwise  in  conformity  with  the  rules  relating 

'■  Vogler  V.  World  Mut.  L.  Ins.  Co. ,  ''  Ind.  Code,  sec.  SO;  Iowa  Code,  sec. 

51   How.   Pr.    301;    Bank  of  British  2633;  Ky.  Code,  sees.  113,  114;  Cal. 

America  v.  Suydam,  6  How.  Pr.  379;  Code  Civ.   Proc,  sec.  430;  Crawforda- 

Gridley  v.  Gridley,  24  X.  Y.  130;  Stew-  ville  v.  Bond,  96  Ind.  236;  Rankin  v. 

art  V.  Balderston,  10  Kan.  131.  Collins,  50  Ind.  158;  Keller  v.  Boat- 

''  Brown  V.  Ashbough,  40  How.  Pr.  man,  49  Ind.  104;  Grant  v.  McCarty, 

226;  Smith  v.  Hallock,  8  How.  Pr.  73.  38  Iowa,  468;  Dean  v.  English,  18  B. 

»  Nichols  V.  Drew,  94  N.  Y.  22,  26.  Mon.  132;  Mead  v.  Brown,  65  Mo.  552; 

*Earle  v.  Scott,  50  How.  Pr.  506;  Haverstick  v.  Truedel,  51   Cal.   431; 

Pulea  V.  Reynolds,  22  How.  Pr.  353;  Finlay  v.  Hayes,  81  N.  C.  368.     But 

Vermeule  v.  Beck,   15  How.  Pr.  333;  in  Minnesota  it  seems  that  the  ohjec- 

Enos  V.  Thomas,  4  How.  Pr.  48;  St.  tion  may  be  taken  by  answer:  James 

Joseph's  Orphan  Asylum  v.  Wolpert,  v.  Wilder,  25  Minn.  305. 

80  Ky.  86;  North  Carolina  Land  Co.  '  Bass  v.  Comstock,   36  How.   Pr. 

V.    Beatty,  69   N.  C.   329;   Turner  v.  382;  Freer  v.  Denton,   61  N.  Y.  492; 

Duchman,    23   Wis.    500;   Johnson  v.  Mulholland «.  Rapp,  50  Mo.  42;  Hendry 

Kirby,  65  Cal.  482;  Howse  v.  Moody,  v.  Hendry,  32  Ind.  349;  Wabash  etc. 

14  Fla.  59.  R.  R.  Co.  v.  Rooker,  90  Ind.  681. 
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to  the  joinder  of  causes  of  action.'  But  the  facts  and 
grounds  of  each  cause  of  action  must  be  separately  stated, 
and  they  may  be  divided  for  the  purposes  of  the  trial; 
though  in  such  cases  it  is  generally  required  that  the 
several  causes  of  action  joined  must  be  in  favor  of  all  the 
plaintiffs,  and  against  all  the  defendants."  A  claim  for  a 
statutory  penalty  incurred  by  reason  of  failure  to  enter 
satisfaction  of  an  extinguished  encumbrance,  and  a  claim 
for  damages  sustained  by  reason  of  such  failure,  are  sepa- 
rate causes  of  action,  and  must  be  separately  stated,  but 
they  may  be  joined  in  the  same  complaint  or  petition.' 
Where,  however,  both  legal  and  equitable  relief  are  claimed 
in  the  same  action,  the  two  kinds  of  relief  must  be  con- 
sistent with  each  other,  and  a  claim  to  recover  a  statu- 
tory penalty  for  the  violation  of  a  city  ordinance,  and  to 
enjoin  a  continuance  of  the  violation,  are  held  to  be  in- 
consistent.* 

§  3471.  Causes  of  Action  Arising  out  of  Same  Transac- 
tion.— The  code  provisions  permitting  the  uniting  in  one 
action  of  all  causes  of  action  arising  out  of  the  same 
transaction,  or  transactions  connected  with  the  same  sub- 
ject of  action,  include  causes  of  action  ex  contractu  and  ex 
delicto;^  but  if  the  causes  of  action  do  not  arise  from  the 
same  transaction,  or  transactions  connected  with  the  same 
subject  of  action,  then  causes  of  action  ex  delicto  cannot 
be  united  with  causes  of  action  ex  contractu.*  The  follow- 
ing are  instances  of  different  causes  of  action  arising  out  of 

^  Gray  v.  Dougherty,   15  Cal.  266;  *  Henderson  v.    Jackson,    40   How. 

Beck  V.  Allison,  56  N.  Y.  366;  15  Am.  Pr.    168;  Barr  v.  Shaw,  10  Hun,  580;^ 

Rep.  430;  Lattin  v.  McCarty,   41  N.  Anderson  v.  Hill,  53  Barb.  238;  Sbur- 

Y.  107;  Gridley  v.  Gridley,  24  N.  Y.  ges  v.   Burton,   8    Ohio  St.    218;   72 

130;   Welch  v.    Piatt,    32   Hun,    194;  Am.  Deo.  582;  Jones  v.  Steamer  Cor- 

Montgomery  v.    McEwen,    7     Minn,  tez,   17  Cal.   487;    79  Am.   Deo.    142; 

351;  K.  Y.  Code  Civ.  Proc.,  sec.  484.  Harris  v.  Avery,  5  Kan.  146. 

''  Brady  v.  Weeks,  3  Barb.  157;  Ver-  "  Henshaw  v.  Noble,  7  Ohio  St.  226; 

meule  v.  Buck,  15  How.  Pr.  333.  Jones  v.  Johnson,  10  Bush,  649;  Berry 

'  Scott  V.  Robards,  67  Mo.  289.  v.  Carter,    19  Kan.    135;  Minn.   Har- 

*  Lamport  v.  Abbott,   12  How.  Pr.  vester  Works  v.  Smith,  30  Minn.  399; 

340;  Linden  v.  Hepburn,  5  How.  Pr.  Turner  v.  First  Nat.  Bank,  26  Iowa, 

188.  562. 
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the  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action.  A  claim  for  damages  for  an  injury 
to  the  person  and  a  claim  for  damages  for  injury  to  prop- 
erty of  the  plaintiff  while  he  was  a  passenger,  committed 
by  the  wrongful  acts  and  frauds  of  the  employees  of  a 
steamboat  company  on  the  same  voyage;'  a  claim  for 
damages  for  failure  to  furnish  paper  and  to  print  a  book 
on  a  stereotype  plate  of  the  owner,  according  to  a  con- 
tract, and  also  for  injuries  done  to  the  plates  themselves 
while  in  the  possession  of  the  defendant;^  a  claim  to  re- 
cover the  possession  of  land,  and  also  for  the  value  of  the 
occupancy  of  it;'  a  claim  to  recover  the  price  agreed  upon 
in  a  contract  to  build  a  house,  and  damages  caused  by  a 
delay  of  the  defendant  in  having  the  premises  ready  for 
the  commencement  of  the  work  as  stipulated,  and  for 
extra  work  and  materials,  and  also  to  set  aside,  on  the 
ground  of  fraud,  an  award  made  in  reference  to  certain 
matters  in  dispute  in  the  action;^  a  cause  of  action  for 
false  imprisonment,  and  one  for  malicious  prosecution, 
when  both  arise  out  of  the  same  transaction;'  a  cause  of 
action  for  assault  and  battery,  and  one  for  false  imprison- 
ment.' Causes  of  action  for  slander,  libel,  and  malicious 
prosecution  may  be  joined;'  a  claim  for  injury  to  a  horse 
by  excessive  driving,  with  one  for  conversion  of  the 
horse;'  several  causes  of  action  arising  out  of  claims  to 
recover  real  property,  with  or  without  damages  for  the 
withholding  thereof.' 

'  Jones  V.  steamboat  Cortez,  17  Cal.  "  King  v.  Ward,  77  111.  603. 

487;  79  Am.  Dec.  142.  «  Cahill  v.   Terrio,   55  N.   H.   571; 

2  Badger  v.  Benedict,  4  Abb.  Pr.  176.  Wiley  v.  Keokuk,  6  Ktin.  94. 

»  Armstrong  v.  Hinds,  8  Minn.  254.  '  Brown  v.  Rice,  51  Cal.  489;  Hull 

And  see  Lamed  v.  Hudson,  57  N.  Y.  v.  Vreeland,   42  Barb.   543;  Shore  v. 

151.  Smith,  15  Ohio  St.  173. 

*  Lee  V.  Partridge,  2  Duer,  463.   See  *  Summerville  v.  Metcalf,   15  N.  Y. 

also  Sinar  v.  Canaday,  53  N.  Y.  298;  Week.  Dig.  154. 

Phillips  D.   Gorham,    17  N.    Y.   270;  »  Van  Alstine  v.  McCarty,  51  Barb. 

Young  V.  Young,  81  N.  C.  91 ;  Blake  326;  Steinberger  v.  McGovern,  56  N. 

V.  Van  Tilborg,  21  Wis.  672;  Fisli  v.  Y.  12;  Vandevoort  v.  Gould,  S6  N.  Y. 

Berkeley,  10  Minn.  199;  Montgomery  639;  Perry  v.  Richardson,  27  Ohio  St. 

V.  MoEwen,  7  Minn.  351.  110. 
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CHAPTER  CLXXII. 

DEFENSES. 

§  3472.  Statutory  provisions. 

§  3473.  The  answer  and  reply. 

§  3474.  Defects  in  form  of  answer. 

§  3475.  Defects  of  substance  of  answer. 

§  3476.  Denials  generally 

§  3477.  Admission  of  material  averments. 

§  3478.  Negative  pregnant. 

§  3479.  Argumentative  denial. 

§  3480.  General  denial  of  allegations  not  otherwise  pleaded  to. 

§  3481.  Confession  and  avoidance. 

§  3482.  Pleading  several  defenses, 

§  3483.  Joinder  of  defenses  in  abatemant  and  in  bar. 

§  3484.  Inconsistent  defenses. 

§  3472.  Statntory  Provisions. — The  codes  of  most  of 
the  states,  following  the  provisions  of  the  New  York  code, 
provide  substantially  that  the  answer  of  the  defendant 
must  contain,  —  !.  A  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;  2.  A  statement  of  any  new 
matter  constituting  a  defense  or  counterclaim,  in  ordinarj' 
and  concise  language,  without  repetition.'  It  is  also 
usually  provided  that  the  defendant  may  set  forth,  by 
answer,  as  many  defenses  and  counterclaims  as  he  may 
have,  whether  they  be  such  as  were  formerly  denominated 
legal  or  equitable,  or  both;  but  each  must  be  separately 
stated,  must  be  complete  in  itself,  and  must  refer  to  the 
cause  or  causes  of  action  which  it  is  intended  to  answer 
in  such  a  manner  as  to  be  intelligibly  distinguished;  and 
if  not  thus  complete  and   sufficient,  it  is  demurrable.* 

'  N.  Y.  Code  Civ.  Proc,  sec.  500;  Stats.,  5050;  Burley  v.  German  Am. 
Cal.  Code  Civ.  Proc,  sec.  437;  N.  C.  Bank,  5  Cin.  Rep.  172. 
Code  Civ.  Proc,  sec.  100;  Dak.  Code  '  State  v.  Roche,  94  lud.  372,  376; 
Civ.  Proc,  sec.  118;  Minn.  Stats.  Lynn  ».  Crim,  96  Ind.  89;  Entsminger 
1878,  p.  720,  sec.  96;  2  Iowa  Rev.  v.  Jackson,  73  Ind.  144;  Lash  v.  Ren- 
Code   1880,   sec.  2655;  2  Ohio  Rev.  dell,  72  Ind.  475;  Erazee  v.  Erazee,  70 
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The  terms  "counterclaim"  and  "set-off"  are  defined  by 
the  statutes  permitting  them  to  be  pleaded  by  way  of 
defense,  and  it  is  also  provided  how  and  in  what  cases 
they  may  be  interposed.'  In  some  of  the  states  a  cross- 
complaint  or  petition  is  expressly  provided  for,  and  the 
cases  where  it  may  be  used  indicated.^  But  in  others 
the  rules  of  practice  in  courts  of  chancery  relative  to  the 
cross-bill,  as  modified  by  the  spirit  of  the  code,  are  still  in 
use.' 

§  3473.  The  Answer  and  Reply.  —  The  only  pleading 
on  the  part  of  the  defendant  under  the  code  system  is 
either  an  answer  or  a  demurrer,  or  both;*  and  where  any 
of  the  matters  which,  if  they  appeared  on  the  face  of  the 
complaint,  would  constitute  a  ground  of  demurrer  do  not 
so  appear,  they  must  be  set  up  by  way  of  answer.^  The 
general  rule  is,  that  the  purpose  of  au  answer  is  to  raise 
an  issue  of  fact  only,  but  it  is  sometimes  used  in  a  wider 
•signification  so  as  to  include  a  pleading  which  raises  an 
issue  of  law  on  the  part  of  the  defendant,  and  in  this  sense 
a  demurrer  is  au  answer.*  The  provisions  of  the  codes, 
however,  draw  a  well-defined  line  of  distinction  between 

Ind.  411;  Smith  v.  Little,  67  Ind.  549;  ^  Cal.  Code  Civ.Proc,  sec.  442;  Ohio 

Reid  V.  Huston,  55  Tnd.   173;  Siter  v. '  Rev.  Stats.,  sec.  5059;  Ky.  Code,  see. 

Jewett,  33  Cal.  92;  Baldwin  v.  U.  S.  96;  Iowa  Code,  sec.  2663;  Kan.  Code, 

Tel.   Co.,    54   Barb.    517;   Ayrault   v.  sec.  99;  Ind.  Code,  sec.  58. 

Chamberlain,  33  Barb.  229;  Korman  ^  Fletcher  v.  Holmes,  25  Ind.  465; 

V.  Rogers,  59  Barb.  275;  Spencer   v.  Tucker  v.  St.  Louis  Life  Ins.  Co.,  63 

Babcook,  22  Barb.  326;  Swift  v.  Kiiigs-  Mo.  588. 

ley,  24  Barb.  541;  Hammond  «.  Earle,  *  N.  Y.  Code  Civ.  Proc,  sec.  487; 

58  How.  Pr.  426;  Benedict «.  Seymour,  Cal.  Code  Civ.  Proc,  sec.  422;  Wines 

6   How.  Pr.  298;   Kneedler  v.  Stein-  v.  Stevens,  1  Utah,  305,  308;  People  v. 

bergh,    10    How.   Pr.   67;   Everett  v.  MoClellan,  31  Cal.  101. 

Waymire,  30  Ohio  St.  308;  Catlin  v.  *  N.  Y.  Code  Civ.  Proc,  sec  493; 

Pedrick,    17    Wis.   88;   Nat.  Bank   v.  Zabriskie  v.  Smith,   13  N.  Y.  322;  64 

Green,  33  Iowa,  140.  Am.  Dec.  551;  Webb  v.  Vanderbilt,  7 

'  Cal.    Code    Civ.    Proc,    sec.    437,  Jonea   &  S.  4.       Counterclaim  is   in- 

subd.  2;  N.  Y.   Code  Civ.  Proc,  sec.  eluded  in  answer,  and  the  cross-com- 

500,   sul)d.   2;    Town  v.   Bringolf,   47  plaint  is  in  the  nature  of  an  original 

Iowa,   133;  Silliman  v.  Eddy,  8  How.  action  by  the  defendant. 

Pr.  122;  Roscoe  v.  Maison,  7  How.  Pr.  "  Howell    v.   Howell,    15   Wis.   55; 

121;  Great  West.  Ins.  Co.  v.  Pierce,  Brodhead  v.  Brodhead,    4  How.   Pr. 

1  Wyo.  45,  49;  Conner  v.  Wiuton,  8  308. 
Ind.  315. 
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the  two,  aud  a  demurrer  can  never  be  held  to  be  included 
in  the  term  "  answer,"  unless  it  manifestly  appears  on  the 
face  of  the  pleading  that  such  was  the  intention.'  An 
answer  is  understood  to  mean  an  entire  answer  ito  the 
whole  of  the  complaint,  aud  not  one  or  more  of  several 
defenses  pleaded  to  one  or  more  causes  of  action  contained 
in  the  complaint.^  The  defendant  is  permitted  in  some  of 
the  states  to  demur  aud  answer  at  the  same  time  to  the  en- 
tire complaint  and  to  each  cause  of  action;  but  the  general 
rule  is  not  to  allow  such  a  mode  of  defense.'  The  test  of 
whether  the  pleading  is  a  demurrer  or  an  answer  is,  Does 
it  raise  any  issue  of  fact,  or  require  the  proof  of  any  fact 
by  the  defendant?  if  it  does,  it  is  an  answer.*  The  reply 
is  the  last  pleading  of  fact  permitted  by  most  of  the  codes, 
though  in  Kentucky  pleadings  in  the  nature  of  the  com- 
mon-law rejoinder,  surrejoinder,  and  so  on,  are  still  al- 
lowed;' but  on  the  other  hand,  in  California,  Nevada, 
and  Idaho  not,  even  a  reply  is  now  permitted,  all  new 
matter  set  up  in  the  answer  being  deemed  to  be  denied.*' 
In  some  of  the  states  no  reply  to  new  matter  is  necessary 
unless  such  new  matter  constitutes  a  set-off  or  counter- 
claim, except  that,  in  some  of  these,  the  court  may,  on 
defendant's  application,  order  the  plaintiff  to  file  a  reply.' 
Again,  in  other  states,  all  new  matter  must  be  replied  to, 
or  its  truth  will  be  taken  to  be  admitted.*     A  reply  is  not 

1  Kelly  r.  Downing,  42  N.  Y.  71,  77;  N.  Y.  Code  Civ.  Proc,  sees.  514,  516; 
Brennan  v.  Ford,  46  Cal.  7.  S.  C.  Code  Proc,  sec.  176;  Col.  Code  Civ. 

2  Strong  V.  Sproul,  53  N.  Y.  497.  Proc.  sec  122;  Ariz.  Code  Civ.  Proc, 
'People  V.  McClellaa,  31  Cal.   101;     61;  Wis.  Rev.   Stats.   1878,  sec.  2661; 

Wines  V.  Stevens,  1  Utah,  305,  308.  Minn.  Code  Proc,  sec.  83;  Ark.  Dig. 

*  Struverj).  Ocean  Ins.  Co.,  16  How.  1874,  sec.  4579;  iVIetrop.  Life  Ins.  Co. 
Pr.  422;  Brennan  v.  Ford,  46  Cal.  7;  v.  Meeker,  85  N.  Y.  614;  Vassear  v. 
Dillaye  v.  Wilson,  43  Barb.  261.  Livingston,   13  N.  Y.  248;   Devlin  o. 

*  Ky.  Code,  sees.  98-100;  Nutter  v.  Berais,  22  How.  Pr.  290;  Cannon  v. 
Johnson,  80  Ky.  426.  Davies,  33  Ark.  56;  Stowell  v.  Eldred, 

«  Cal.  Code  Civ.  Proc,  sees.  422,  462;  39  Wis.  614;   Dillon  w.  R.  R.   Co.,   14 

Herold  v.  Smith,  34  Cal.  122;  Bryan  Jones  &  S.  21;   Continental  Ins.  Co. 

V.  Maume,  28  Cal.  238;  Colton  Co.  v.  v.  Pearce,  39  Kan.  396;  7  Am.  St.  Rep. 

Ray  nor,  57  Cal.  588;  Doyle  v.  Frank-  557. 

lin,  40   Cal.   106;    Nev.  Comp.  Laws,         «  Kan.   Code   Civ.   Proc,    sec.    102; 

sees.  1101,  1128;  Idaho  Code,  sec  228.  Neb.   Code   Civ.  Proc,  sec   109;   Or. 

'  N.  C.  Code  Civ.  Proc,  sec.  105;  Code  Civ.  Proc,  sec.  75;  lud.  Code 
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allowed  in  Iowa,  except  to  a  counterclaim,  or  to  plead' 
matter  in  avoidance  of  the  defense.* 

§3474.  Defects  in  Form  of  Answer. — At  common 
law,  there  were  two  species  of  demurrer  to  pleadings, 
special  and  general.  Objections  to  matters  of  form  were 
taken  by  the  former,  and  to  matters  of  substance  by  the 
latter.  By  the  code  pleading  the  special  demurrer  is  abol- 
ished, and  there  is  substituted  for  it  the  motion  to  make 
more  definite  and  certain;  and  if  this  motion  is  not  made, 
the  plaintiff  cannot,  at  the  trial,  exclude  evidence  of  the 
defense  or  counterclaim  on  the  ground  that  it  is  not 
pleaded  in  proper  form.*  In  California  an  answer  is  held 
to  be  insufficient  under  the  code  of  that  state,  where,  in 
stating  a  defense  otherwise  valid,  it  violates  the  primary 
and  essential  rules  of  pleading;  so  that  if  inconsistent  de- 
fenses be  set  up,  the  defect  may  be  reached  by  demurrer.' 

§  3475.  Defects  in  Substance  of  Answer.  — "Where  the 
new  matter  alleged  in  an  answer  is  considered  insufficient 
to  constitute  a  defense,  the  objection  is  properly  taken  by 
demurrer.  If  the  new  matter  thus  pleaded,  admitting  it 
to  be  true,  would  constitute  a  bar  to  the  plaintiff's  recov- 

Oiv.  Proc,  sec.  67;    Ohio  Code  Civ.  Sargent  v.  R.  R.  Co.,  32  Ohio  St.  449; 

Proc.sec.  101;  Wagner's  Mo.  Stats.,  p.  Larimore   v.  WeUs,  29   Ohio   St.    ]3; 

1017,  sec.  15;   Board  of   Education  v.  Hunger  v.  Shannon.    61   N.    Y.    251; 

Shaw,   15   Kan.   33;    Scofield  v.  State  Becker  v.  Boon,   61  N.  Y.  317;  Letter 

Nat.  Bank,  9  Neb...316;  Kimberling  i7.  v.  Field,  52   N.  Y.  621;  Manning   v. 

Hall,   10  Ind.  407;  Creighton  „.  Kel-  Tyler,  21  N.  Y.  567;  White  v.  Spencer, 

lerman,  1  Disn.  548.  14  N.  Y.  247;  Bushhy  v.  Reynolds,  31 

'  Iowa  Code,  sec.  2665;  Meadows  v.  Ark.  657;  Lerdall  r.  Charter  Oak  Ins. 

Hawkeye  Ins.  Co.,  62  Iowa,  387;  Zwick  Co.,  51   Wis.  426;  Elmore  ».  Hill,  46 

V.  Phcenixlns.  Co.,  60  Iowa,  266.  Wis.  618;  Ready  v.  Somer,   37  Wis. 

2  Greenbaum  v.  Turrill,  57  Cal.  285;  265;    Flanders  v.  McViokar,    7   Wis. 

Hemme  v.  Hays,  55  Cal.   337;  Fay  v.  327;  Jackson   Sharp   Co.   v.    Holland, 

Cobb,  51  Cal.  313;  Hutchings  v.  Castle,  14  Fla.  384;  Dail  v.  Harper,  83  N.  0. 

48  Cal.  152.    Though  in  this  state  one  4;  Brogden  v.  Henry,  83  N.   C.    274; 

of  the   grounds   of  demurrer   is    that  Simpson  v.  Bryan,  50  Iowa,  293;  Phoe- 

the  answer  is  ambiguous,  unintelligi-  nix  v.  Lamb,  29  Iowa,  352. 
ble,    or    uncertain:    Cal.    Code    Civ.         '  Uridias   v.    Morrell,    25    Cal.    31; 

Proc,  sec.  444,  subd.  3;  West.  Union  Klink  v.    Cohen,    13    Cal.    623.     In 

Tel.  Co.  V.  Fenton,  52  Ind.  1;  Indian-  Idaho  the  contrary   is  held:  Caldwell 

apolis  etc.  R.  R.  Co.  v.  Bisly,  50  Ind.  v.  Ruddy,   1   West    Coast   Rep.   295 

60;     Fultz  V.    Wycoff,   25  Ind.   321;  (Idaho). 
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ery,  it  is  sufficient,  even  though  in  the  mode  of  statement 
there  may  be  the  defects  of  surplusage,  vagueness,  or  want 
of  due  particularity;  the  sufficiency  alone  being  the  only 
point  which  can  be  considered  on  demurrer."  A  joint 
answer  is  demurrable,  unless  good  as  to  each  and  all  of 
the  defendants.  If  bad  as  to  one,  it  is  bad  as  to  all;  but 
the  filing  of  separate  answers  overcomes  this  difficulty.^ 
A  demurrer  to  an  entire  answer  setting  up  several  sepa- 
rate defenses  will  be  overruled  if  the  answer  contains  one 
good  defense.'  As  a  general  rule,  a  defense  to  a  part  of 
the  complaint  should  be  so  pleaded;  as  if  such  a  one  is 
set  up  to  the  entire  action,  it  is  demurrable,  though  if 
properly  stated,  it  would  be  good  as  a  partial  defense.''  In 
this  respect  the  common-law  rule  that  a  plea  to  the  entire 
declaration,  but  which  went  only  to  a  portion  of  it,  was 
bad  on  demurrer,  has  remained  unaltered.^  So  in  an 
action  upon  two  promissory  notes,  an  answer  purporting 
to  bar  the  action,  which  at  most  only  alleges  matter  in 
defense  of  one  of  the  notes,  is  insufficient  on  demurrer.' 

§3476.  Denials  Generally. —  The  denial  under  the 
new  practice  is  equivalent  to  the  plea  in  bar  under  the 
old,  which  was  a  denial  of  all  or  some  essential  part  of 
the  averments  in  the  declaration.'  The  provision  of  the 
codes  is,  that  the  answer  may  contain  a  general  or  specific 
denial  of  each  material  allegation  of  the  complaint  con- 

1  Gihon  V.  Levy,  2  Duer,  327;  Ev-  '  Peck  v.  Parchfen,  52  Iowa,  46; 
erett  v.  Waymire,  30  Ohio  St.  308;  MoMahan  v.  SpinniDg,  51  Ind.  187; 
Stoutenberg  v.  Lybrand,  13  Ohio  St.  Traster  v.  Grielson's  Administrator, 
228;  Finch  u.  Finch,  10  Ohio  St.  501;  29  Ind.  96;  Peet  v.  O'Brien,  5  Neb. 
Otero  V.  Bullard,  3  Gal.    188;  Taylor  360. 

V.  Richards,  9   Bosw.   679;  McGregor  "  Allen  v.  Randolph,    48   Ind.    496; 

V.  McGregor,  21  Iowa,  441.  Adkins  v.  Adkins,  48  Ind.  12;  Gulick 

2  McGouigal  v.  Cotter,  32  Wis.  614;  v.  Connely,  42  Ind.  134;  Curran  v. 
Webster  v.  Tibbits,  19  Wis.  438;  Curran,  40  Ind.  473;  Fitzsimmons  v. 
Morton  w.  Morton,  10  Iowa,  58.  City  Fire  Ins.    Co.,  18   Wis.  234;  86 

"Bruce   n.    Benedict,    31  Ark.   301;  Am.  Deo.  761. 

Roberts   v.    Johannes,    41    Wis.    616;  '  Downey  v.  Lee,  86  Ind,  260;  and 

Nichol    V.    McAlister,    52    Ind.    586;  see  Richardson  v.  Hickman,  22   Ind. 

Modlin   V.    Northwest   Trust   Co.,  48  244;     Foster    v.     Hazen,     12    Barb. 

Ind.  492;  Davidson  v.  King,  47   Ind.  547. 

372;  Jeffersonville  etc.   R.  R.  Co.  v.  '  Stephen's  Pleading,  51;  1  Chitty'a 

Vincent,  40  Ind.  233.  Pleading,  469. 
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troverted  by  the  defendant.*  It  is  sufficient  under  this 
provision  to  deny  generally  each  and  every  allegation  of 
the  complaint,  thereby  putting  in  issue  every  material 
allegation;  but  such  a  general  denial  does  not  give  the 
same  latitude  to  the  defendant  which  existed  under  the 
"general  issue"  at  common  law.^  By  a  general  denial, 
every  material  fact  in  the  complaint  is  put  in  issue,  in- 
cluding any  implied  averments;  as  where,  in  an  action  of 
conversion,  a  general  denial  is  pleaded,  not  only  the  con- 
version, but  the  plaintiff's  title  to  the  property,  is  put  in 
issue,  and  the  defendant  may  adduce  evidence  controvert- 
ing the  title.'  A  specific  denial  is  a  denial  applicable 
only  to  the  particular  allegation  controverted.*  A  general 
and  specific  denial  is  not  permitted  to  the  same  allegation.* 
But  one  or  more  special  allegations  may  be  admitted,  and 
the  remaindei"  denied  by  a  general  denial,  when  the  alle- 
gations are  so  specified  that  there  can  be  no  mistake  as 
to  what  is  put  in  issue.*  Under  a  general  denial  in  an 
action  upon  a  quantum  meruit  for  work  and  labor  done, 
the  defendant  may  dispute  the  value,  and  even  show  that 
the  demand  was  assigned  before  action  brought;'  or  that, 
through  want  of  skill,  the  value  of  plaintiff's  services  was 
reduced  or  rendered  nugatory.*     And  to  a  complaint  for 

'  Cal.   Code  Civ.   Proc,   see.    437;  '  AUis  v.  Leonard,  46  N.  Y.    688; 

Dak.  Code  Civ.  Proc,  sec.  118;  2  Iowa  Racouillat  v.  Rene,  32  Cal.  450;  San 

Rev.    Code    1880,    sec.    2655;   N.    C.  Francisco  Gas  Co.  v.  San  Francisco,  9 

Code  Civ.  Proc,  sec.  100;  N.  Y.  Code  Cal.  453.     Under  the  Colorado  code. 

Civ.    Proc,    sec    500;    2    Ohio    Rev.  a  specific  denial  is  compulsory:  Alden 

Stats.,  sec.  507O.  v.  Carpenter,  4  Col.  L.  Rep.  430. 

»  Houghton  V.  Townsend,   8  How.  '  Blake  v.  Eldred,  18  How.  Pr.  240; 

Pr.  441;  Livingston  v.  Finkle,  8  How.  Fogerty  v.  Jordan,  2  Rob.  (N.  Y.)  319, 

Pr.  486;  Stoddard  v.  Onondaga  Conf.,  322. 

12  Barb.  576;   Fay  v.  Grimsteed,   10  « Haines  v.  Herrick,  9  Abb.  N.  q. 

Barb.  321;  Catlin  v.  Gunter,  1  Duer,  379;  Long  v.  Long,  70  Mo.  644;  Mo. 

253;  62  Am.  Dec.  113;  Benedict   i;.  Guinness  v.  Mayor,  13  N.  Y.  Week. 

Seymour,  6  How.  Pr.  298.  Dig.  522;  Smith   v.  Wells,    20   How. 

'  Bellinger  v.  Craigue,  31  Barb.  534;  Pr.  158.    But  see  McEnoroe  v.  Decker, 

Corwin  v.  Corwin,  9  Barb.  219;  Heine  58  How.  Pr.  250;  Thierry  v.  Crawford, 

V.  Anderson,  2  Duer,  318;  Prindle  v.  33  Hun,   366;  Luce  v.  Alexander,   17 

Carruthers,  15  N.  Y.  429;  Thompson  Jones  &  S.  202. 

i).  R.  R.  Co.,  45  N.  Y.  468;  Wand  v.  '  Wetmore  v.  San  Francisco,  44  Cal. 

Packard,  18  Cal.  391;  Johnson  v..  Os-  294. 

wald,  38  Minn.  550;  8  Am.  St.  Rep.  ^  Sohermerhorn   v.   Van  Allen,    18 

698.  Barb.  29;  Bridges  v.  Paige,  13  Cal.  640. 
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goods  sold  and  delivered,  a  general  denial  admits  of  proof 
that  the  person  who  actually  made  the  sale  was  the  owner 
of  the  goods,  and  not  the  plaintiff.'  Also,  in  an  action 
upon  a  written  instrument,  the  defendant,  under  a  general 
denial,  may  show  an  assignment  and  transfer  of  the  in- 
strument to  a  third  person.''  So  in  an  action  for  damages 
to  person  or  property  from  defendant's  negligence,  he 
may,  under  a  general  denial,  show  that  the  negligence 
was  that  of  third  persons,  for  whom  he  is  not  responsible, 
or  that  the  injury  was  caused  by  the  negligence  of  the 
plaintiff.'  So  under  a  general  denial  in  an  action  of  con- 
version, evidence  may  be  given  in  reduction  of  damages, 
as  that  the  maker  of  a  converted  note  was  insolvent.*  In 
an  action  to  recover  possession  of  land,  the  defendant, 
under  a  general  denial,  may  prove  anything  tending  to 
defeat  the  title  set  up  by  the  plaintiff.^  In  Nebraska  and 
Indiana  it  is  even  provided  by  statute  that  every  defense, 
legal  or  equitable,  may  be  proved  under  a  general  denial." 
In  actions  for  malicious  prosecution,  the  allegations  of 
malice  and  want  of  probable  cause  are  put  in  issue  by  a 
general  denial.'  Where  it  is  provided  by  statute  that  the 
answer  to  a  verified  complaint  should  contain  a  specific 
denial  of  each  allegation  controverted,  no  issue  is  raised 
by  a  conjunctive  denial  of  conjunctive  allegations.'     In 

'  Merritt  v.  Briggs,  57  N.   Y.  651;  third   person  must   be  set  up  in  the 

Hier  v.  Grant,  47  N.  Y.  278;  Hawkins  answer:  Patterson  v.  Clark,  20  Iowa, 

V.  Beneland,  14  Cal.  413;  Ferguson  v.  429;  Dyson  v.  Ream,  9  Iowa,  51. 
Ramsey,  41  Ind.  511;  Day  v.  Wamsley,         *  Buck  v.  Tucker,  42  Cal.  346;  Mar- 

33  Ind.  145.  shall  v.  Shatter,  32  Cal.   176;  Mather 

''  Wetmore  v.  San  Francisco,  44  Cal.  v.  Hutchinson,  25   Wis.    27;   Lain   ti. 
294;  Andrews  v.  Bond,  16  Barb.  633.  Sliepardson,  23  Wis.  224. 
But  see  Brett  v.  First  Univ.  Soc,  63        «  Franklin  v.  Kelly,  2  Neb.  79;  Van- 
Barb.  610.  duyn  v.  Hepner,  45  Ind.  589. 

'  Hathaway  v.  R.  R.  Co.,  46   Ind.         '  Logden  v.  Deckard,  4.5  Ind.   572; 

25;    Indianapolis   etc.    R.    R.    Co.    v.  Ammerman  v.  Crosby,  26   Ind.    451; 

Rutherford,  29  Ind.  82;  92  Am.  Dec.  Levy  v.  Brannan,  39  Cal.  48li;  Siinp- 

336;  Schaua  v.  Manhattan  Gas  Co.,  14  son  v.  McArthur,    16   Abb.    Pr.    302; 

Abb.  Pr.,  N.  S.,  371;  Schular  v.  R.  R.  Rost«.  Harris,  12  Abb.  Pr.  446;  Radde 

Co.,  38  Barb.  653.  v.  Ruokgaber,  3  Duer,  684. 

*  Booth  V.  Powers,  56  N.  Y.  22;  Quin  »  Feely  v.  Sheriby,  43  Cal.  369;  Lan- 
V.  Lloyd,  41  N.  Y.  349.  But  in  Iowa  ders  v.  Bolton,  26  Cal.  393;  Wood- 
it  is  held  that  the  defense  of  title  in  a  worth   v.    Knowlton,    22    Cal.    164; 
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such  a  case,  each  allegation  controverted  should  be  specifi- 
cally denied.'  The  statutes  of  limitation  are,  as  a  general 
rule,  required  to  be  expressly  pleaded  by  the  codes  of  the 
various  states.'^  In  an  action  to  recover  the  possession  of 
real  property,  the  defense  of  adverse  possession  cannot  be 
shown  under  a  general  denial,  but  must  be  specially 
pleaded;'  and  evidence  tending  to  show  a  defense  founded 
on  new  matter  cannot  be  introduced  under  an  answer  by 
way  of  general  denial.* 

§  3477.     Admission  of  Material  Averments. — For  the 

purposes  of  the  action,  material  allegations  not  denied  are 
to  be  considered  as  true  and  admitted.'  "Material  allega- 
tion "  means  an  allegation  which  it  is  essential  for  the 
plaintifi'  to  prove  in  order  to  succeed  in  his  action."  The 
failure  to  deny  a  material  allegation  is  an  admission  of 
it,  and  the  admission  is  conclusive  evidence  of  the  facts 
contained  in  the  allegation.'  Only  issuable  and  material 
facts  are  admitted  by  a  failure  to  deny  them.  Matters  of 
evidence  or  of  law  or  redundant  facts  need  not  be  denied, 
and  it  is  not  generally  necessary,  though  frequently  advis- 
able, to  deny  allegation  of  time,  place,  value,  or  amount 

Kuhland  v.   Sedgwick,   17   Cal.    123;  Barden,  49  N.  Y.  286;  School  Dist.  v. 

Blankman    v.    Vallejo,    15    Cal.    638;  Shoemaker,  5  Neb.  36. 

Tooinb.s  0.  Hornbuckle,  1  Mont.  286;  ^  N.   Y.  Code  Civ.   Proc,  sec.   522; 

Harris  v.  Shontz,  1  Mont.  212;  Kay  v.  N.  C.  Code  Civ.  Proc,  sec.  127;  Cal. 

Whittaker,  44  N.  Y.  565.  Code  Civ.  Proc,  sec.   462;  Sands  «. 

1  Fish  V.  Keddington,  31  Cal.  185.  St.  John,  23  How.  Pr.   140;  Jenkins 

"  McLane    v.   Bovee,    35    Wis.    27;  v.  Ore  Dressing  Company,  65  N.  C. 

Orton  V.  Noonan,  25  Wis.  672;  Walker  563;    Patterson  v.    Ely,    19   Cal.   28; 

V.  Flint,  3  MoCrary,  507;  Towsley  v.  Reed  v.  Arnold,  10  Kan.  Ill;  Snell  «. 

Moore,  30  Ohio  St.  184;  Vose  v.  Wood-  Crowe,  3   Utah,   26;  Surget  v.  Byers, 

ford,  29  Ohio  St.  245;  Budd  v.  Walker,  Hemp.  715;  Dole  v.  Burleigh,  1  Dak. 

29  Hun,  344;  Smith  v.  Richmond,  19  227;  Sparrow  v.  R.  R.  Co.,  7  Ind.  369. 

Cal.  476;  Steamer  Senoritai!.  Simonds,  "Newman    v.   Otto,    4    Sand.    668; 

1   Or.  274;   Parker  v.  Irwin,  47  Ga.  Mayor  v.  Cuuliff,  2  N.  Y.  165;  Col. 

405;  Kahuweiler  v.  Anderson,  78  N.  Code,  sec.  76;  Tucker  v.  Parks,  4  Col. 

C.  133.  L.  Rep.  306. 

'  McManus  v.    O'SulUvan,  48   Cal.  '  Wright  v.   Butler,    64    Mo.    165; 

15;  Ford  v.  Sampson,  30  Barb.  183;  Lillieuthal  v.  Anderson,  1  Idaho,  673; 

Winslow  V.  Winslow,  52  Ind.  8.  Mulford    v.    Estudillo,    32    Cal.    131; 

*  Terry    v.    Sickles,    13    Cal.    430;  Burke  v.  Water  Company,    12    Cal. 

Glover  V.  Cliff,  10  Cal.  303;  Weaver  v.  407. 
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of  damages.'     As  a  general  rule,  nothing  which  is  not 
well  pleaded  is  admitted  by  a  failure  to  answer  it.* 

§  3478.  Negative  Pregnant.  —  The  codes  have  not 
changed  the  principles  of  common-law  pleading  relative 
to  the  vice  of  pleading  negatives  pregnant.  A  negative 
pregnant  occurs  when  the  denial  is  pleaded  in  the  precise 
language  of  the  allegation,  as  such  a  denial  is  held  to  be 
pregnant  with  the  admission  that  the  matters  denied  may 
have  taken  place  on  some  other  occasion  or  under  differ- 
ent circumstances.^  Instances  of  this  occur  where  an  act 
is  alleged  as  having  been  done  "wrongfully  and  unlaw- 
fully," and  the  denial  is  that  it  was  so  done.  There  the 
doing  of  the  act  is  admitted,  and  it  is  only  its  wrongful 
or  unlawful  character  which  is  denied.*  So  a  denial  of  an 
exact  value  alleged  is  an  admission  of  any  less  value.^  So 
where,  in  an  action  of  unlawful  detainer,  it  is  alleged  that 
the  defendant  unlawfully  entered  upon  the  premises,  and 
the  answer  denies  that  he  entered  "  unlawfully,"  the  fact 
of  the  entry  is  admitted,  and  the  issue  is  as  to  its  unlaw- 
fulness only.*  A  conjunctive  denial,  which  is  a  form  of 
negative  pregnant,  is  also  bad  pleading,  and  virtually 
admits  the  truth  of  the  matter  alleged.^  So  that  allega- 
tions stated  conjunctively  must  be  denied  disjunctively,  if 
it  is  desired  to  raise  an  issue  on  them.' 

1  Thompson  v.  Thompson,  52  Cal.  N.  Y.  565;  Morgan  v.  Booth,  13  Bush, 
154;  Gilbert  v.  Rounds,  14  How.  Pr.  480;  Hardin  v.  R.  R.  Co.,  4  Neb.  321. 
46;  Flammer  «.  Kline,  9  How.  Pr.  216;  '  Larney  v.  Mooney,  50  Cal.  610; 
Bonnell  v.  Jacobs,  36  Wis.  59;  Adams  Wood  v.  Richardson,  35  Cal.  149. 
Express  Co.  v.  Darnell,  31  Ind.  20;  99  °  Huston  v.  R.  R.  Co.,  45  Cal.  550; 
Am.  Deo.  582.  LefSngwell    ».    Griflfen,   31    Cal.    232; 

2  Harlow  V.  Hamilton,  6  How.  Pr.  Soovill  v.  Barney,  4  Or.  288;  Hecklin 
475;  Hicks  v.  Murray,  43  Cal.  522.  v.  Ess,  16  Minn.  51. 

5  Bradley   v.   Cronise,   46'  Cal.   287;  *  Leroux  v.  Murdook,  51  Cal.  541. 

Feely  ;;.  Shirley,  43  Cal.  369;  Fish  v.  '  Fitch!;.  Bunch,  30  Cal.  211;  Moser 

Redington,   31  Cal.   185;   Woodworth  v.  Jenkins,  5  Or.  447. 

V.  Knowlton,  22  Cal.  164;  Caulfield  v.  '  Shearman  v.  N.  Y.  Cent.   Mills,  1 

Saunders,  17  Cal.  569;  McMurphy  v.  Abb.    Pr.    187;  Young  v.    Catlett,   6 

Walker,  20  Minn.  382;  Pattgieser  v.  Duer,  437;  Reed  v.   Calderwood,  32 

Dorn,  16  Minn.  204;  Crane  v.  Morse,  Cal.  109;  Thompson  v.  R.  R.  Co.,  45 

49  Wis.   368;  Kay  v.    Whittaker,  44  N.  Y.  468. 
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§  3479.  Argumentative  Denial.  —  This  arises  when 
the  affirmative  allegations  of  a  reply  do  not  allege  new 
matter,  but  merely  probative  facts,  in  support  of  the 
answer,  and  this  form  of  pleading,  if  not  held  bad  on  de- 
murrer, is  obnoxious  to  a  motion  to  strike  out.^  Where 
an  argumentative  denial  contained  facts  constituting  a 
defense  to  the  action,  and  which  might  have  been  given 
in  evidence  under  the  general  denial,  which  was  pleaded, 
it  was  held  that  the  defendant  had  a  right  to  plead  the 
facts  specially,  and  a  demurrer  to  the  pleading  was  prop- 
erly overruled.* 

§  3480.  General  Denial  of  Allegations  not  Otherwise 
Pleaded  to.  —  There  is  a  common  practice  of  inserting  in 
an  answer,  after  denying  some  allegations,  and  admitting, 
explaining,  or  avoiding  others,  a  sweeping  clause,  sub- 
stantially to  the  effect  that  as  to  each  and  every  other 
allegation  in  the  complaint  not  expressly  admitted,  denied, 
or  mentioned  in  the  answer,  the  defendant  denies  the 
same.  While  there  is  no  express  authority  in  the  statutes 
permitting  this  mode  of  pleading,  it  has  been  held  to 
raise  an  issue,  and  the  only  way  to  reach  the  defect  ap- 
pears to  be  by  motion  to  make  the  answer  more  definite 
and  certain.' 

§  3481.  Confession  and  Avoidance.  —  Under  the  code 
practice  the  setting  up  of  new  matter  in  the  answer  is 
equivalent  to  the  common-law  plea  of  confession  and 
avoidance.*     New  matter  must  be  pleaded  as  though  it 

'ClinktJ.Thurston,  47Cal.  21;Bruok.  672;  Greenfield  v.  Massachusetts  Life 

V.  Tucker,  42  Cal.  346;  Radde  ».  Ruck-  Ins.  Co.,  47  N.  Y.  430;  Ingle  v.  Jones, 

gaber,  3  Duer,  684;  Wright  v.  Schmidt,  43  Iowa,  286;  St.  Anthony  Falls  Bridge 

47  Iowa,  233;  Lowry  v.   McGee,  52  Co.   ti.   King  Bridge  Co.,   23    Minn. 

Ind.   107;  Smith  v.  Deuman,  48  Ind.  186. 

65;  Wagoner  v.  Liston,  37  Ind.  357;  *  Bellinger  v.  Craigue,  31  Barb.  534; 

Supply  Ditch  Co.  'v.  Elliott,  10  Col.  Gilbert  v.  Cram,    12  How.   Pr.'  455; 

327;  2  Am.  St.  Rep.  586.  Carter  v.  Koezley,  9  Bosw.  583;  God- 

2  Loeb  V.  Weis,  64  Ind.  285.  dard  v.  Fulton,  21  Cal.  430;  Anson  v. 

=  Pennsylvania  Coal  Co.  v.  Blake,  Dwight,  18  Iowa,  241;  State  v.  Wil- 

85  N.  Y.  226;  AUis  v.  Leonard,  46  K.  liams,  48  Mo.  210;  Northrup  v.  Ins. 

Y.  688;  Youngs  v.  Kent,  46  N.  Y.  Co.,  47  Mo.  435;  4  Am.  Rep.  337. 
S42 
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were  being  alleged  in  a  complaint;  the  material  facts 
must  be  properly  averred,  and  not  the  evidence  of  them.* 
AVhenever  it  is  admitted  that  a  cause  of  action  once  ex- 
isted, but  at  the  same  time  the  effect  of  such  admission  is 
sought  to  be  avoided  by  showing  that  such  cause  of  action 
has  ceased  to  exist,  there  is  an  allegation  of  new  matter.'' 
Instances  of  this  occur  when  the  defense  set  up  is  that  of 
payment,'  accord  and  satisfaction,*  leave  and  license,^ 
release,^  act  of  God,'  discharge  in  bankruptcy,*  and  all  de- 
fenses invalidating  the  contract  sued  on,  such  as  usury, 
fraud,  duress,  incapacity  to  contract,  and  the  like.' 

§  3482.  Pleading  Several  Defenses.  —  The  practice  un- 
der the  provisions  of  the  codes  permits  of  the  defendant 
joining  in  his  answer  as  many  defenses  as  he  may  have, 
whether  of  a  legal  or  equitable  nature,  or  both,'"  and 
whether  inconsistent  with  each  other  or  not;"  but  a  sworn 
answer  must  not  deny  in  one  paragraph  what  it  admits  in 
another;^'*  and  the  inconsistency  must  arise  rather  by  im- 
plication of  law,  being  in  the  nature  of  a  plea  in  confes- 
sion and  avoidance,  as  distinguished  from  a  denial,  where 
a  fact  is  hypothetically  admitted  for  the  purpose  of  the 
defense,  but  which  is  nevertheless  denied  to  exist  in  truth." 

•Lefler  v.  Field,  52  N.  Y.  621;  Rich-  »  Smith  v.  Dunning,  61  N.  Y.  249; 

ardson  v.  Hittle,  31  Ind.  119;  Jenkins  Wright    v.    Wright,    54    N.    Y.    437; 

V.  Long,  19  Ind.  28;  81  Am.  Dec.  374;  Whitman  v.  Lake,  32  Wis.   189;  Peo- 

Leighton  v.  Grant,  20  Minn.  345;  Ca-  pie   v.    San    Francisco,    27   Cal.    656; 

prero  v.    Builders'   Ins.   Co.,  39   Cal.  Dillaye  v.  Parka,  31  Barb.  132;  Baker 

123;  Oroville  etc.  R.  R.  Co.  v.  Super-  v.  Bailey,  16  Barb.  54. 

visors,  37  Cal.  354.  ">  Cal.  Code  Civ.  Proc,  sec.  441;  N. 

2  Coles  V.  Soulsby,  21  Cal.  47.  Y.  Code  Civ.  Proc.  sec.  507;  2  Ohio 

'Seward  v.  Torrence,  3  Hun,  220;  Rev.  Stats.,  sec.  5071;  Roycew.  Brown. 

Green  v.  Palmer,  15  Cal.  417;  76  Am.  3  How.  Pr.  391. 

Dec.  492.  "  Bruce  v.  Burr,  67  N.  Y.  237;  Stiles 

*Sweett).  Burdett,  40Cal.  97;Piercy  v.  Comstock,  9  How.  Pr.   48;  Billings 

V.  Sabin,  10  Cal.  30.  v.  Drew,  52  Cal.  565;  Bell  v.  Brown, 

'  Clifford    V.    Dam,    81   N.    Y.    52;  2?  Cal.  671. 

Beaty  v.  Swarthout,  32  Barb.  293.  '''  Citizens'  Bank  v.  Closson,  29  Ohio 

«  McKyring  v.  Bull,   16  N.  Y.  297;  St.  78;  Kuhland  v.  Sedgwick,  17  Cal. 

69  Am.  Dec.  696;  Turner  v.  Caruthers,  123;  Burnham  v.  Call,  2  Utah,  433. 

17  Cal.  431.  "  Howard  v.  Throckmorton,  48  Cal. 

'  New  Haven  etc.  Co.  ».  Quintard,  482;  Bell  v.  Brown,  22  Cal.  671;  Nel- 

37  How.  Pr.  29.  son  v.  Brodhack,  44  Mo.  596;  100  Am. 

8  Cornell  v.  Dakin,  38  N.  Y.  253;  Deo.  328;  Pavey  v.  Pavey,  30  Ohio  St. 

Cromwell  v.  Burr,  59  How.  Pr.  93.  600;  Bruce  v.   Burr,  67  N.  Y.   237; 
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For  instance,  denial  and  justification  may  be  pleaded  to- 
gether,' and  a  defense  on  the  merits  and  another  suit 
pending,^  and  a  denial  and  the  statute  of  limitations.' 
Each  defense,  however,  must  be  separate  and  complete 
in  itself,  and  cannot  be  aided  by  the  allegations  of  an- 
other defense  in  the  same  answer,  unless  it,  in  terms, 
adopts  or  refers  to  the  matters  contained  in  such  other 
defense.* 

§  3483.    Joinder  of  Defenses  in  Abatement  and  in  Bar. 

— The  distinction  between  pleas  in  abatement  and  in  bar 
having  been  abolished  by  the  codes,  defenses  of  both  of 
those  characters  may  now  be  set  up  in  the  same  answer,* 
and  be  tried  and  decided  at  the  same  time;  but  separate 
issues  should  be  submitted  to  the  jury,  and  a  separate 
verdict  rendered  upon  each  issue,  as  in  case  of  a  general 
verdict  and  judgment  against  the  plaintiff  it  would  be 
impossible  to  determine  whether  another  action  could  be 
brought,  as  in  case  of  abatement,  or  not.' 

§  3484.  Inconsistent  Defenses.  —  Even  though  the 
defenses  sought  to  be  joined  in  the  same  action  are  in- 
consistent with  each  other,  they  may,  under  the  code 
provisions,  be  nevertheless  pleaded  together;  it  being 
required  only  that  each  defense  should  be  consistent  with 
itself,  and  the  same  rule  obtains  whether  the  answer  is 

Willard  v.  Giles,  24  Wis.  319;  Booth  Iowa,  140;  Potter  v.  Weston,  29  Ind. 

V.  Sherwood,   12   Minn.   426;  Shed  v.  371;  Truitt  «.  Baird,  12  Kan.  420. 
Augustine,   14   Kan.   282;   Billings    u.         *  Gardner  v.  Clark,  21   N.  Y.   399; 

Drew,  52  Oal.  565;  Kellogg  v.  Baker,  Board  of  Supervisors  v.  Van  Stralen, 

15  Abb.  Pr.  286.  45  Wis.  675;  Erb  v.  Perkins,  32  Ark. 

'  HoUenbeok  v.  Clow,  9  How.   Pr.  428;  Dawley  v.  Brown,  9  Hun,  461. 
289;   Derby  v.   Gallup,   5  Minn.   119;         "Sweet  v.    Tuttle,    14   N.   Y.    465; 

Hackley  v.  Ogmun,  10  How.  Pr.  44;  Hooker  v.  Green,  50  Wis.  271;  Bond 

Iiliirphy  V.  Carter,  i  Utah,  17.  v.  Wagner,  28  Ind.  462.     In  Missouri 

''  Gardner  v.  Clark,  21  N.  Y.  399.  and  Oregon  it  is  held  that  a  plea  in 

'  May  V.  Burk,  80  Mo.  675;  Nelson  bar  waives  one  in  abatement:  Fordgee 

V.   Brodhack,   44   Mo.    596;    100   Am.  v.    Hathorn,   57   Mo.    120;    Rippstein 

Dec.  .328;   Willson   v.   Cleaveland,  30  v.  St.  Louis  etc.  Ins.  Co.,  57  Mo.  86; 

Cal.  192.  Hopwood    u.    Patterson,    2    Or.    49; 

*  Baldwin  v.  United  States  Tel.  Co.,  Thompson    v.    Greenwood,    28    Ind. 

54  Barb.  505;  Nat.  Bank  v.  Green,  33  327. 
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verified  or  unverified.'  In  Missouri  and  Minnesota  in- 
consistent defenses  are  not  permitted,"  though  in  the 
former  state  it  is  held  that  a  general  denial  and  confession 
and  avoidance  are  not  necessarily  inconsistent,'  and  in 
some  states  the  defendant  is  compelled  to  elect  on  which 
defense  he  will  proceed.^  A  denial  of  the  execution  of  an 
instrument,  and  that  it  was  executed  under  duress,  are 
held  to  be  inconsistent  and  insufiicient.'  So,  also,  of  a 
denial  of  a  contract  and  an  allegation  of  non-performance 
by  the  adverse  party."  And  a  denial  and  tender  are  de- 
fenses of  such  an  inconsistency  as  cannot  be  pleaded  to 
the  same  cause  of  action.'  So  the  defendant,  a  carrier  by 
water,  was  not  allowed  to  plead  that  he  was  not  the  owner 
of  the  vessel,  and  also  that  the  goods  shipped  had  been 
delivered  to  plaintifi'.' 

'  Billings    V.    Drew,   52    Cal.    .565;  579;  Cook  v.  French,  19  Minn.  407; 

Buhne  V.  Corbett,  43  Cal.  264;  Willson  Derby  v.  Gallup,  5  Minn.  119. 
V.  Cleaveland,  30  Cal.  192;  Springer  v.         *  Nelson  v.  Brodhaok,  44  Mo.  596; 

Dwyer,  50  N.  Y.  19;  Mott  v.  Bennett,  100  Am.  Deo.  .328. 
2  E.  D.  Smith,  50;  Barr  v.  Hack,  46        *  Pavey  v.  Pavey,  30  Ohio  St.  600. 
Iowa,  308;  Vail  v.  Jones,  31  Ind.  467;        '  Wright  v.  Bacheller,  16  Kan.  259. 
Moore  v.  Willamette  Co.,  7  Or.  355.  «  Lewis  v.  Acker,  11  How.  Pr.  163. 

'  Fugate    V.    Pierce,    49    Mo.    141;        '  Livingston  v.    Harrison,   2  E.  D. 

Adams  v.  Trigg,  37  Mo.  141;  Atteberry  Smith,  197. 
».  PoweU,  29  Mo.  429;  77  Am.  Deo.        «  Arnold  v.  Dimon,  4  Sand.  680. 
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CHAPTER  CLXXIII. 

SET-OFF,   COUNTERCLAIM,   AND  CEOSS-COMPLAINT. 

§  3485.  Set-off. 

§  3486.  Counterclaim. 

§  3487.  May  include  equitable  relief. 

§  3488.  Must  be  designated  as  such. 

§  3489.  Must  be  in  favor  of  defendant  pleading  it. 

§  3490.  Demand  must  be  against  plaintiff. 

§  3491.  Joint  and  several  liabilities. 

§  3492.  What  not  valid. 

§  3493.  Must  arise  out  of  the  contract,  or  be  connected  with  the  subject  of 

the  action. 

§  3494.  In  action  of  tort. 

§  3495.  Cross-complaint. 

§  3496.  Difference  between  cross-complaint  and  counterclaim. 

§  3497.  When  to  be  pleaded. 

§3485.  Set-off.  —  The  common-law  defense  of  set-off 
is  now,  in  most  of  the  states,  under  the  code  practice,  in- 
cluded and  merged  in  the  counterclaim.^  In  some  of  the 
states  the  statutory  provisions  relating  to  set-off  are  sepa- 
rate and  distinct  from  those  relating  to  counterclaim;' 
and  in  those  states  it  is  held,  as  was  the  rule  at  common 
law,  that  unliquidated  demands  cannot  be  made  the  sub- 
ject of  set-off.' 

§  3486.  Counterclaim.  —  This  is  an  innovation  of  the 
codes,  and  is  much  broader  in  its  signification  than  the 
set-off  at  common  law,  which  it  has  largely  superseded. 
Under  the  codes  of  most  of  the  states  it  embraces  any 

'  Humphrey  v.  Merritt,  51  Ind.  197;  sec.  5075;  Carver  v.  Shelley,   17  Kan. 

Wilson  w.  Kuukel,  38  Wis.  526;  Chap-  472,    475;    Wagner    v.    Stocking,    22 

man  v.  Plummer,  36  Wis.  262;  Town  Ohio  St.    297;    Stanley  v.   Mut.   Life 

V.  Bringolf,  47  Iowa,   133;  Quinu  v.  Ins.  Co.,  95  Ind.  262. 

Smith,  49  Cal.  163;  Greer  v.  Greer,  24  '  Boyer  v.  Clark,  3  Neb.  161;  Shrop- 

Kan.  102;  Faulks  v.  Khodes,   12  Nev.  shire   v.   Conrad,    2  Met.    (Ky.)    143; 

225;  Van  Brunt  w.  Day,  81  N.  Y.  251;  Evens   v.    Hall,    1   Handy,    434.      In 

Westervelt  v.  Aokley,  62  N.  Y.  505;  Kansas  the  rule  is  otherwise:  Read  v. 

Bathgate  v.  Haskin,  59  N.  Y.  533.  Jeffries,   16  Kan.  534.     And  in  Indi- 

^  Kan.    Code    Civ.    Proc,    sec.    98;  ana  there  is  a  statutory  provision  to 

Ky.  Code,  sec.  125;  Neb.  Code  Civ.  the  same  effect:  Code  Civ.  Proc,  sec. 

Proc,  sec.  104;  2  Ohio  Rev.   Stats.,  57;  Rev.  Stats.  1881,  sec  348. 
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claim,  or  demand  of  any  right,  or  of  any  amount  due,  or 
claimed  to  be  due,  in  opposition  to  the  claim  or  demand 
of  the  plaintiff.*  The  provision  for  a  counterclaim,  in 
most  of  the  states,  is  substantially  as  follows:  The  coun- 
terclaim must  be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiflF,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of  one  of  the 
following  causes  of  action:  1.  A  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint, or  connected  with  the  subject  of  the  action;  2. 
In  an  action  arising  on  contract,  any  other  cause  of  ac- 
tion arising  also  on  contract,  and  existing  at  the  com- 
mencement of  the  action.^  In  Iowa  and  Indiana  the 
counterclaim  is  even  more  comprehensive;  and  in  Iowa, 
especially,  its  scope  is  enlarged  with  respect  to  parties.' 
Formerly,  under  the  old  doctrines  of  recoupment  and  set- 
off, the  defendant  was  allowed  only  to  reduce  or  defeat 
the  plaintiff's  claim,  and  could  obtain  no  judgment  for 
affirmative  relief,  but  was  compelled  to  bring  a  separate 
action  for  the  excess  of  any  claim  above  that  of  the  plain- 
tiflF against  him.*  Both  of  these  defenses  were  formerly 
confined  to  actions  on  contract,  and  set-ofif  could  be  only 
for  a  liquidated  debt  arising  upon  some  other  contract 
than  the  one  sued  upon,  while  recoupment  was  for  un- 
liquidated damages  arising  out  of  the  breach  of  the  same 
contract.  Under  former  statutory  regulations,  the  defend- 
ant might  sometimes  recover  a  balance  due  him,  after 
crediting  the  plaintiff  with  the  amount  of  his  claim;  but 
this  was  not  allowed  in  cases  of  recoupment.^  Under  the 
code  practice,  the  defense  of  counterclaim  is  substituted 
for  these,  and  the  defendant  is  entitled  to  an  affirmative 

'  Ohamboret  v.  Oagney,  41  How.  Pr.  '  Iowa  Code,  sec.  2659;  lud.  Code, 

125;  Gage  v.  Angell,  8  How.  Pr.  335.  see.  59. 

2  N.  Y.  Code  Civ.   Proo.,  sec.   501;  *  Still  v.  Hall,  20  Wend.  51;  Ives  v. 

N.  C.  Code  Civ.  Pr&c,  see.  101;  S.  C.  Van  Epps,  22  Wend.   155;  Blanchard 

Code  Civ.  Proc,  sec.   173;  Cal.  Code  v.  Ely,  21  Wend.  343;  Mayer  v.  Mabie, 

Civ.  Proc,  sec.  438;  1  Mo.  Rev.  Stats.,  13  N.  Y.  15. 

sec.  3522;  Wis.  Rev.  Stats.,  sec.  2656;  <•  Seymour  v.  Davis,  2  Sandf.  239. 
Minn.  Stats.  1878,  p.  721,  sec.  97. 
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judgment  for  any  balance  found  due  him.'  Counterclaim, 
in  effect,  enables  a  defendant  to  obtain  all  the  relief  which 
under  the  former  practice  he  would  have  been  entitled  to 
in  a  separate  action,  or  a  bill  in  equity,  or  a  cross-bill,  on 
the  same  facts.'^  In  the  codes  of  some  of  the  states,  how- 
ever, the  term  is  less  comprehensive,  being  confined  to 
claims  which  might  formerly  have  been  set  up  by  way  of 
recoupment.'  In  those  states  a  counterclaim  resembles 
recoupment  at  common  law,  and  must  be  a  cause  of  ac- 
tion in  favor  of  the  defendant,  against  the  plaintiff,  arising 
out  of  the  contract  or  transaction  sued  on,  or  connected 
with  the  subject  of  the  action.*  But  where  the  counter- 
claim is  used  in  its  fullest  extent,  the  defendant  is  allowed 
to  plead  any  other  cause  of  action  arising  also  on  contract, 
express  or  implied,  and  existing  at  the  commencement 
of  the  action,  and  such  counterclaim  may  be  either  for 
liquidated  or  unliquidated  damages.*  In  order  that  a 
counterclaim  may  be  pleaded,  it  is  not  necessary  that  the 
plaintiff's  claim  should  be  a  valid  one,  and  the  defendant 
may  deny  such  claim,  and  in  the  same  answer  set  up  a 
counterclaim  based  upon  the  same  instrument.  The 
counterclaim  must  be  sufficient  to  constitute  a  separate 
cause  of  action  against  the  plaintiff,  and  it  must  be  pleaded 
as  though  it  were  a  complaint  in  an  independent  action.' 
In  most  of  the  states  the  defendant  is  not  bound  to  set  up 

1  Terrell  v.  Walker,  66  N.  C.  244;  223,  226;  Schubart  u.  Harteau,  34 
Hay  v.  Short,  49  Mo.  139;  Batterman  Barb.  447;  Barnes  v.  McMuUin,  78 
V.  Pierce,  3  Hill,  171;  Morrisons.  Love-  Mo.  260;  Empire  Transp.  Co.  v.  Bog- 
joy,  6  Minn.  319;  Butler  v.  Titus,  13  giano,  52  Mo.  294;  Morrison  v.  Love- 
Wis.  429.  joy,  6  Minn.  319;  Liguot  u.  Redding, 

2  Leavenworth  v.  Packer,  52  Barb.  4  E.  D.  Smith,  285. 

137;  Boston  Mills  v.  Bull,  37  How.  Pr.  '  Davis  v.  Toulmiu,  77  N.  Y.  280; 

299.  Quebec  Bank  v.  Weyaud,  30  Ohio  St. 

'  Hudson  V.  Snipes,  40  Ark.  75;  126;  Town  v.  Bringolf,  47  Iowa,  133; 
Woodruff  V.  Garner,  27  Ind.  4;  89  Exlive  v.  Lawry,  46  Iowa,  546;  Fran- 
Am.  Deo.  477;  Bloom  v.  Lehman,  27  cis  v.  Edwards,  77  N.  0.  271;  Bellin- 
Ark.  490;  Standley  v.  Mutual  Life  ger  v.  Craigue,  31  Barb.  534;  Rucker 
Ins.  Co.,  95  Ind.  254.  v.  Stillman,  73  Ind.  396;  Bleaksley  v. 

*  WiUiams  v.   Boyd,    75  Ind.   286;  Boruff,  71  Ind.  93;  Shee  v.  MoQuilken, 

Hinkle    v.    Margerum,    50    Ind.   240;  59  Ind.  269;  Leavenworth  v.  Packer, 

Hudson  V.  Snipes,  40  Ark.  75.  52 Barb.  132;  Cavalli  v.  Allen,  57  IM.  Y. 

»  Parsons  v.   Sutton,  66  N.  Y.  92;  508;  Waddell  v.  Darling,  51  N.  Y.  327; 

Wheelock  v.  Pacific  etc.  Co.,  51  Cal.  Deitrich  v.  Roch,  35  Wis.  618. 
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his  counterclaim,  but  may  bring  a  separate  action  for  its 
recovery;  *  but  in  California  it  must  be  so  set  up,  or  is 
deemed  to  be  waived,  and  cannot  be  subsequently  sued 
on;^  and  in  a  few  of  the  states  the  omission  entails  upon 
the  defendant  the  loss  of  costs  in  a  separate  action.' 

§  3487.  May  Include  Equitable  Relief. — A  counter- 
claim may  be  either  of  an  equitable  or  legal  character; 
and  even  where  the  claim  sued  on  is  of  a  strictly  com- 
mon-law nature,  a  counterclaim  of  a  purely  equitable 
character  may  be  set  up.^  So  where,  in  a  suit  to  annul 
a  conveyance  of  land  on  the  ground  of  fraud,  the  de- 
fendant denied  the  fraud,  and  counterclaimed  for  dam- 
ages occasioned  by  the  plaintiff's  wrongful  possession  and 
acts  of  waste,  and  demanded  judgment  for  possession, 
damages  for  the  waste,  and  for  rents  and  profits,  it  was 
held  to  be  a  good  counterclaim,  under  the  Indiana  code,  ex- 
cept for  the  waste.'  And  in  an  action  to  quiet  title  to  land, 
where  the  plaintiff  alleged  possession  under  a  certain  tax 
sale  and  deed,  and  defendant  counterclaimed  that  he  had 
possession  under  another  tax  deed,  and  prayed  for  judg- 
ment accordingly,  it  was  held  to  be  a  good  counterclaim. ° 

§  3488.  Must  be  Designated  as  Such. — A  counter- 
claim must  be  pleaded  as  such,  and  must  be  so  designated 
in  the  answer,  and  should  also  contain  a  prayer  for  the 
relief  sought  for,  in  the  same  manner  as  is  required  in 
a  complaint  or  petition.'     And  if  the  counterclaim  is  so 

1  Morgan   v.  Powers,   66  Barb.   35;  Binck  v.  Tucker,  42  Cal.  346;  Wright 

Stoddard   v.   Treadwell,   26  Cal.   308;  v.  Salisbury,  46  Mo.  26;  Canal  Co.  v. 

Halsey  v.  Carter,  1  Duer,  667;  Woody  Hewitt,  62  Wis.  316. 
V.  Jordan,  69  N.  C.  189.  *  Woodruflf  v.  Garner,  27  Ind.  4;  89 

»  Cal.  Code  Civ.  Proo.,  sec.  439.  Am.  Dec.  477. 

'Kan.   Code  Civ.   Proc,    sec.    96;        ^Jarvis  v.  Peck,  19  Wis.  74;  Hay 

Neb.  Code  Civ.  Proc,  sec.  102;  Ohio  v.  Short,   49  Mo.   139;  Holzbauer  v. 

Code  Civ.   Proc,   sec.   95;   Terry  v.  Heine,  37  Mo.  443. 
Shiveley,  93  Ind.  413.  '  Equitable  Life  Ass'n  v.  Cuyler,  75 

*  Hicksville  etc,  R.  E.  Co.  v.  R.  R.  N.  Y.  514;  Bates  v.  Rosekrans,  37  N. 

Co.,  48  Barb.  355;  Wemple  II.  Stewart,  Y.  409;  Wilde  v.  Boynton,  63  Barb. 

22  Barb.  154;  Morgan  v.  Spangler,  20  547;  Selleok  v.  Griswold,  49  Wis.  39; 

Ohio  St.  38;  Curriew.  Cowles,  6  Bosw.  Stowell  v.  Eldred,  39  Wis.  614;  Sulli- 

453;  Macauley  v.  Fulton,  44  Cal.  362;  van  v.  Byrne,  10  S.  0.  122. 
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designated  in  the  answer,  the  defendant  will  not  be  per- 
mitted to  treat  it  as  a  cross-complaint/ 

§  3489.     Must  be  in  Favor  of  Defendant  Pleading  It.— 
A  counterclaim,  except  where  the  contrary  is  provideci  by- 
statutory  provision,  must  be  one  existing  in  favor  of  a 
defendant  and  against  a  plaintiff  between  whom  a  sev- 
eral judgment  might  be  had  in  the  action.''     In  New  York, 
where  the  plaintiff  sues  in  a  representative  capacity,  the 
counterclaim  may  be  against  the  person  he  represents.' 
But  where  goods  are  purchased  from  one  doing  business 
in  his  own  name,  but  in  fact  with  a  special  partner,  of 
which  the  purchaser  is  ignorant,  such  purchaser  cannot^ 
when  sued  by  both  partners  for  the  price,  set  up  by  way 
of  counterclaim  an  indebtedness  of  the  ostensible  part- 
ner incurred  prior  to  the  purchase.*     In  an  action  by  an 
undisclosed  principal  for  the  price  of  goods  sold  for  him 
by  his  agent,  the  purchaser  may  counterclaim  a  debt  due 
him  by  the  agent.^     Though  in  an  action  by  a  firm  a 
counterclaim  against  one  partner  cannot  be  set  up  against 
the  firm;*  and  in  an  action  against  partners  a  claim  in 
favor  of  one  of  them  cannot  be  set  up  as  a  counterclaim.' 
So  where  a  member  of  a  firm  sues  for  a  demand  due  him 
individually,  a  claim  against  the  firm  cannot  be  counter- 
claimed;*  nor,  in  an  action  by  a  corporation,  can  a  claim 
against  all  the  persons  who  compose  it  be  set  up  by  way 
■of  counterclaim."     Where  a  state  is  plaintiff,  an  affirma- 

J  MoAber  v.  Randall,  41  Cal.  136.  *  Rosenberg  v.  Block,  18  Jones  &  S. 

2N.  C.  Code  Civ.  Proc,  sec.  101;  357. 

Cal.  Code  Civ.  Froc,  sec.  428;  Scott  ^  Pratt «.  Collins,  20  Hun,  126;  Jud- 

«.  Timberlake,  83  N.  C.  382;  Dolph  v.  son  ti.  Stilwell,  26  How.  Pr.  513. 

Rice,  21  Wis.  590;  McConihe  v.  HoUis-  «  Lamb  v.  Brolaski,  38  Mo.  51;  W^eil 

ter,  19  Wis.  269;  Briggs  v.  Seymour,  v.  Jones,   70  Mo.  560;  Sloan  v.  Mc- 

17  Wis.  255;  King  v.  Wise,  43  Cal.  Dowell,  71  N.  C.  356. 

628;  Babbett  v.  Young,  51  Barb.  466;  '  Peabody  v.  Bloomer,  5  Duer,  678; 

Thompson   v.    Sickles,   46   Barb.   49;  Harris  v.  Rivers,  53  Ind.  216;  Weil  v. 

Merrick   v.    Gordon,   20   N.    Y.    93;  Jones,  70  Mo.  560. 

Barnes  v.  McMuUins,  78  Mo.  260,  269;  «  Ives  v.  Miller,  19  Barb.  196;  Myn- 

Grier  v.   Hinman,  9  Mo.    App.  213;  derse  v.  Snook,  1  Lans.  488. 

Linn  v.  Rngg,  19  Minn.  181;  Ernst  v.  »  N.  Y.  Ice  Co.  v.  Parker,  21  How. 

Kunkle,  5  Ohio  St.  520.  Pr.  302. 

3  N.  y.  Code  Civ.  Proc,  sec.  501. 
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tive  judgment  cannot  be  obtained  against  it  on  a  counter- 
claim or  set-off.'  If,  however,  principal  and  surety  are 
sued  together,  a  counterclaim  successfully  interposed  by 
th§  principal  in  his  own  favor  inures  to  the  benefit  of  the 
surety.'' 

§  3490.  Demand  must  be  against  Plaintiff.  —  In 
order  to  constitute  a  counterclaim,  the  demand  must  be 
one  existing  against  the  plaintiff  or  plaintiffs.  So  that  in 
an  action  on  an  assigned  claim  a  demand  against  the  as- 
signor cannot  be  pleaded  by  way  of  counterclaim  so  as  to 
enable  the  defendant  to  obtain  an  affirmative  judgment 
against  the  assignee  plaintiff,  though  in  such  a  case  the 
counterclaim  would  be  a  bar  to  the  plaintiff's  recovery  in 
the  action.'  And  in  an  action  against  the  guarantor  of 
bonds,  where  the  principal  is  not  joined  as  defendant,  a 
claim  against  the  principal  only  cannot  be  set  up  as  a 
counterclaim.*  Where  a  surety  is  sued  as  such,  he  cannot 
plead  by  way  of  counterclaim  a  demand  in  favor  of  his 
principal  against  the  plaintiff.'  In  an  action  for  the 
price  of  work,  labor,  and  materials,  where  the  defendant 
pleaded  payments  made  by  him  in  excess  of  the  plain- 
tiff's demand,  but  did  not  ask  for  judgment  for  the  ex- 
cess, it  was  held  that  the  answer  amounted  to  a  plea  of 
payment  only,  and  there  was  no  right  to  recover  the  ex- 
cess.' And  a  debt  due  the  defendant  by  the  plaintiff's 
husband  cannot  be  counterclaimed  in  an  action  by  the 
wife  to  recover  a  claim  as  her  separate  estate.' 

'  Commonwealth  v.   R.   B.   Co.,  81  *  Burroughs  v.    Garrison,'  IS   Abb. 

Ky.  572;  People  v.  Denison,  59  How.  Pr.,  N.  S.,  144. 

Pr.  157;  United  States  v.   Eckford,  6  *  Lasher   v.    Williamson,    55   N.  Y. 

Wall.  484;  Treasurer  v.  Thompson,  65  619;    La   Farge   v.    Halsey,    1    Bosw. 

N.  C.  406.  171;    Emery   v.    Baltz,  22   Hun,  434; 

2  Springer  v.  Dwyer,  50  N.  Y.   19;  Hendry  v.  Daley,   17  Hun,  210;  Peo- 

O'Bleuis  V.  Karing,  57  N.  Y.  649.  pie  v.  Brandreth,  3  Abb.  Pr.,  N.  S., 

'Holliday  •.,.    McMillan,  83   N.   C.  224. 

270;  Mauney  v.  Ingram,  78  N.  C.  96;  <^  Holzbauer  1>.  Heine,  37  Mo.  443; 

Freeman  v.  Lorillard,   61   N.  Y.  612;  Kent  v.  Cantrell,  44   Ind.    452;    Mc- 

Vassear  v.  Livingston,  13  N.  Y.  248;  Crary  ».  Daning,  38  Iowa,  527;  Lash 

Boyd  V.  Foot,  5  Bosw.  110;  MoOonihe  v.  McCormiok,  17  Miun.  403. 

V.    Holliater,    19  Wis.  269;    Linn    v,  '  Paine  v.  Hunt,  40  Barb.  75;  Car- 

Kugg,  19  Minn.  181,  penter  v.  Leonard,  5  Minn.  155, 
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§  3491.  Joint  and  Several  Liabilities.  —  The  counter- 
claim, as  defined  in  the  codes,  m\ist  exist  in  favor  of  a 
defendant  and  against  a  plaintiff  between  whom  a  several 
judgment  might  be  had  in  the  action.  Consequently  a 
debt  due  from  one  of  several  plaintiffs  to  the  defendants, 
in  an  action  upon  a  contract  strictly  joint,  cannot  be 
counterclaimed  so  as  to  reduce  a  joint  recovery.^  Where 
there  are  several  plaintiffs,  and  the  cause  of  action  is 
joint,  a  several  judgment  cannot  be  rendered,  and  a  coun- 
terclaim or  set  off  belonging  to  one  of  the  defendants 
could  not  be  properly  pleaded.''  But  if  the  defendants 
are  severally,  or  jointly  and  severally,  liable,  a  separate 
recovery  may  be  had,  and  a  counterclaim  in  favor  of  one 
of  the  defendants  is  well  pleaded.^ 

§  3492.  What  not  Valid.  — In  Missouri,  the  counter- 
claim must  be  a  legal  cause  of  action;  a  demand  for  equi- 
table relief  cannot  be  set  up  by  way  of  counterclaim.* 
And  in  Wisconsin  it  is  held  that  no  legal  counterclaim 
can  be  pleaded  as  a  defense  in  an  action  of  ejectment.^ 
Where  the  plaintiff  sues  to  recover  specific  personal  prop- 
erty, the  defendant  cannot  counterclaim  to  recover  dis- 
tinct and  separate  chattels.*  A  claim  against  which  the 
statute  of  limitations  has  run  cannot  be  pleaded  as  a 
counterclaim.^  As  it  is  barred  by  the  statute  at  the  com- 
mencement of  the  action,  it  does  not  constitute  a  cause  of 

'  Field  i>.  Hahn,  65  Mo.  417;  Free-  West.  Ins.  Co.  v.   Pierce,  1  Wyo.  45; 

man  v.  Lorillard,  61  N.  Y.  612.  Plyer  v.  Parker,  10  S.  C.   464;  Davis 

■'  Utley  V.  Foy,  70  N.  C.    303;  Gor-  v.    Netware,    13    Nev.    421;    Bird   v. 

donw.  Swift,  46  Ind.  208;  Blankenship  McCoy,  22  Iowa,  549. 

V.  Rogers,    10  Ind.   333;  Staybaok   v.  *  Jones  v.  Moore,  42.  Mo.  413. 

Jones,  9  Ind.  470;  Newell  v.  Salmons,  '  Lawe  v.  Hyde,  39  Wis.  345. 

22  Barb.    647;    Briggs  v.   Briggs,   20  «  Lorensohn  v.  Ward,  45  Cal.  8.  And 

Barb.  477;  Perry  v.  Chester,   12  Abb.  gwcerc  Whether  any  counterclaim  could 

Pr.,    N.   S.,   131;    People   v.  Cram,    8  be  set  up  in  such  a  case:  Da  Leyer  o. 

How.  Pr.  131;  Pinokney  v.  Keyler,  4  Michaels,  5  Abb.  Pr.  203;   Moffatt  v. 

E.  D.  Smith,  469.  Van  Doren,  4  Bosw.  609. 

^  Bathgate    v.    Haskin,   59    N.   Y.  '  Ue  Lavallette  v.  Wendt,  75  N.  Y. 

533;   Well  v.  Jones,  70  Mo.  560;  Tina-  579;   Taylor  v.  Mayor,  82  N.  Y.   10; 

ley  V.  Tinsley,  15   B.  Mon.  454;  Par-  Van  Alen  v.  Schermerhorn,  14  How. 

sous  V.   Nash,  8  How.  Pr.  454;    Gt.  Pr.  287. 
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action  then  existing.'  But  if  not  then  barred,  it  does  not 
become  so  during  the  pendency  of  that  action.''  In  Iowa 
a  counterclaim  may  be  pleaded,  even  though  barred  by 
the  statute,  if  it  belonged  to  the  defendant  pleading  it 
when  it  became  barred,  and  was  not  barred  when  the 
cause  of  action  sued  on  originated.*  But  items  of  a  coun- 
terclaim accruing  after  the  commencement  of  the  action 
cannot  be  given  in  evidence.*  The  sufficiency  of  a  coun- 
terclaim on  contract  may  be  tested  by  ascertaining  whether 
the  facts  constituting  it  would  support  a  separate  and  in- 
dependent action  in  contract  at  the  instance  of  the  defend- 
ant, in  the  court  where  the  suit  is  pending.'  A  cause  of 
action  founded  purely  in  tort,  and  not  arising  out  of  the 
transaction  mentioned  in  the  complaint,  cannot  be  pleaded 
as  a  counterclaim  in  an  action  on  contract.*  But  where 
the  defendant  is  at  liberty  to  waive  the  tort,  and  sue  as  on 
an  implied  contract,  he  may  plead  such  damages  by  way 
of  counterclaim  to  an  action  on  contract.^  For  instance, 
in  an  action  on  a  contract,  brought  by  one  who  had  con- 
verted property  of  the  defendant,  the  latter  may  exercise 
his  right  of  waiving  the  tort  and  counterclaim  on  the  im- 
plied contract.*  But  where  plaintiff  sued  on  a  promissory 
note,  damages  for  fraud  and  deceit  arising  out  of  a  contract 
of  sale  cannot  be  set  up  as  a  counterclaim,  the  promissory 
note  having  no  connection  with  the  contract  of  sale.'  The 
rule,  tersely  stated,  is,  that  where  the  plaintiff  sues  in  con- 
tract, the  defendant  may  counterclaim  on  any  contract 
between  them,  or  on  any  claim  arising  out  of  the  trans- 

1  Lyon  V.  Petty,  65  Cal.  322.  v.  Lesbini,  66  How.  Pr.  385;  Berry  v. 

2  Eve  V.  Louis,  91  Ind.  457;  Stilwell  Carter,  19  Kan.  140;  Shelly  t).  Vanars- 
V.  Bertrand,  22  Ark.  375;  Brumble  u.  doll,  23  Ind.  543;  Clapp  v.  W^right,  21 
Brown,  71  N.  U.  513.  Hun,  240. 

*  Folsom  V.  Winch,  63  Iowa,  477.  '  Barnes  v.  MoMullina,  87  Mo.  260; 

*  Paige  V.  Carter,  64  Cal.  489.  Wood  v.  Mayor,  73  N.  Y.  556;  City 
'  Oragin  v.  Lovell,  88  N.  Y.   258;    Nat.  Bank  v.  Nat.  Park  Bank,  32  Hun, 

Vassear  v.  Livingston,  13  N.  Y.  248.  105;  Brown  v.  Tuttle,   66  Barb.   169; 

«  Devries  v.  Warren,  82  N.  C.  356;  Brady  v.  Bi-annan,  25  Minn.  210. 

Trotter  v.   Comm'rs,   90  N.   C.   455;  «  Coit  v.  Stewart,  50  N.  Y.  17. 

Chambers  v.  Lewis,  2  Hilt.  591;  Bell  '  Barnes  v.  McMuUins,  87  Mo.  260. 
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action  sued  on,  in  his  favor,  and  against  the  plaintiff, 
whether  such  claim  sounds  in  tort  or  in  contract/ 

§  3493.  Must  Arise  out  of  the  Contract,  or  he  Con- 
nected with  the  Subject  of  the  Action.  —  The  counter- 
claim in  all  the  states  (except  Iowa  and  Indiana)  which 
have  adopted  the  code  practice  must  arise  out  of  contract 
or  be  connected  with  the  subject  of  the  action.  But  it 
need  not  arise  out  of  the  same  contract  as  that  upon  which 
the  action  is  brought;  it  is  sufiScient  if  it  be  connected 
with  the  subject  of  the  action.  The  phrase  "  subject  of 
the  action"  is  held  to  mean  the  facts  constituting  the 
plaintiff's  cause  of  action,  or  the  subject-matter  in  dis- 
pute.^ 

§  3494.  In  Actions  of  Tort.- — To  render  a  counterclaim 
available  in  an  action  of  tort,  it  must  arise  out  of  the  same 
transaction  or  be  connected  with  the  subject  of  the  action.' 
In  an  action  for  damages  for  a  conversion,  the  defendant 
may  counterclaim  damages  growing  out  of  the  contract  or 
transaction  sued  upon;*  but  as  a  general  rule  a  counter- 
claim cannot,  in  an  action  of  tort,  consist  of  damages 
arising  from  the  breach  of  a  contract  not  connected  with 
the  subject  of  the  action ;°  and  generally,  a  counterclaim 
founded  on  contract  cannot  be  pleaded  in  an  action  in 

'  Parsons  v.   Sutton,  66  N.  Y.  92;  v.  Johnston,  82  N.  Y.  271;  Standley  ». 

Lasher  v.  Williamson,  55  N.   Y.  619;  Mut.  Life  Ins.  Co.,  95  Ind.  254,  263; 

Denniston  v.  Trimmer,  27  Hun,  393;  Washburn   v.    Roberts,    72  Ind.  213; 

Stoddard  v.   Treadwell,  26  Cal.   294;  Griffin  v.  Moore,  52  Ind.  295;  Hoffa  v. 

Spencer  v.  Babcock,  22  Barb.  326;  Bit-  Hoffman,  33  Ind.   172;  Cobb  v.  Mor- 

ting  V.  Thaxton,  72  N.  C.  541;  Walsh  gan,  83  N.  0.  211;  Craig  v.  Heis,  30 

V.  Hall,  66  N.  C.  233;  Hoffa  v.  Hoff-  Ohio  St.  550;  James  v.  Center,  53  Cal. 

man,  33  Ind.  172;  Sprout  v.  Crowley,  31;  Dennis  v.  Belt,  30  Cal.  247;  Tins- 

30  Wis.  187;  Martin  v.  Pugh,  23  Wis.  ley  u.  Tinsley,  15  B.  Mon.  454. 

184;  Tinsley  u.  Tinsley,  15  B.  Mon.  '  Whedbee  v.  Roddick,  79  N.  C.  521; 

459;  Ritchie  v.  Hay  ward,  71  Mo.  560;  Carpenter  v.  Manhattan  Life  Ins.  Co., 

Chambers  v.  Frazier,  29  Ohio  St.  362.  22  Hun,  49;  Ohamboret  v.  Cagney,  41 

'  More  V.  Rand,  60  N.  Y.  208;  Boreel  How.   Pr.   125;  Henry  v.  Henry,  27 

V.  Lawton,  90  N.  Y.  293,  297;  Dudley  How.  Pr.  5;  Griffin  v.  Moore,  52  Ind. 

V.  Scranton,  57  N.  Y.  424;  Bounce  v.  295;  Gilpin  v.  Wilson,  53  Ind.  443. 

Dow,  57  N.  Y.  16;  Edgerton  v.  Page,  *  Bitme  v.  Thaxton,  12  N.  C.  541; 

20  N.  Y.  281;  Cook  v.  Soule,  56  N.  Y.  Judah  v.  Trustees,  16  Ind.  56. 

420;  Myers  v.  Burns,  35  N.  Y.  269;  *  Allen  v.    Randolph,  48   Ind.  496; 

Levy  V.  Loeb,  85  N.  Y.  365;  Howard  Chambers  v.  Lewis,  28  N.  Y.  454. 
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tort.*  Except  in  Iowa  and  a  few  other  states,  where  the 
action  is  in  tort,  and  the  counterclaim  is  wholly  uncon- 
nected with  the  tort  sued  on,  it  is  not  well  pleaded.^ 
Where  the  plaintiff  has  the  option  to  sue  in  tort  or  on 
contract,  he  cannot,  by  adopting  the  former,  prevent  the 
defendant  from  setting  up  a  counterclaim  which  would 
have  been  well  pleaded  if  the  action  had  been  in  contract.' 

§  3495.  Oross-complaint.  —  Under  the  provisions  of 
the  codes  of  most  of  the  states,  the  defendant  is  permitted 
to  file  a  cross-complaint,  which  is  practically  a  substitute 
for  the  cross-bill,  in  equity,  with  the  modifications  neces- 
sary for  an  adherence  to  the  principles  of  code  practice.* 
It  is  generally  provided  that  the  allegations  of  the  cross- 
complaint  must  grow  out  of  or  relate  to  or  be  dependent 
upon  the  contract  or  transaction  sued  upon,  or  afiect  the 
property  to  which  the  action  relates,  or  be  connected 
with  the  subject-matter  of  the  original  complaint."  The 
cross-complaint,  like  an  original  complaint,  must  state 
all  the  facts  requisite  to  constitute  a  cause  of  action  in 
favor  of  the  defendant  pleading  it,  and  against  the  plain- 
tiff or  some  other  defendant,  and  the  averments  in  an- 
other pleading  cannot  be  used  in  aid  of  it  unless  by 
express  reference  and  embodiment.^     But  it  is  not  neces- 

1  HoUiday  v.  McMillan,   83  N.   C.  Louis  Life  Ins.  Co.,  63  Mo.  588;  Crab- 
270;   People   v.    Dennison,    84  N.  Y.  tree    v.    Banks,    1    Met.    (Ky.)    484; 
272;  Smith  v.  Hall,  67  N.  Y.  48;  Hum-  Royse  v.  Reynolds,   10  Bush,  286. 
phrey  v.  Merritt,  51  Ind.  197;  Schen-  *  Taylor   v.    McLain,    64   Cal.    513; 
nert  v.  Kachler,  23  Wis.  523.  Cotton  L.   St.  W.   Co.   v.   Raynor,   57 

2  Maodougall  v.  Maguire,  35  Cal.  Cal.  588;  Hills  v.  Sherwood,  48  Cal. 
274;  Fishkill  Sav.  Ins.  Co.  v.  Nat.  386;  Cross  ».  Del  Valle,  1  Wall.  5; 
Bank,  80  N.  Y.  162;  Barbyte  v.  Heard  ■„.  Case,  32  111.  45;  Daniel  o. 
Hughes,  33  Barb.  320;  Shelly  v.  Van-  Morrison,  6  Dana,  186;  Crisman  v. 
arsdoU,  23  Ind.  543;  Henry  v.  Henry,  Heiderer,  5  Col.  589;  May  v.  Arm- 
17  Abb.  Pr.  411.  strong,   3  J.  J.   Marsh.   262;  22  Am. 

3  Thompson  v.  Kessel,  30  N.  Y.  383;  Dec.  137;  Griffin  v.  Fries,  23  Fla.  173; 
Xenia  Branch  Bank  v.  Lee,  7  Abb.  Pr.  11  Am.  St.  Rep.  351. 

389;   Gordon  v.  Bruner,  49  Mo.  570;  «  Cookerly  v.  Duncan,   87  Ind.  332; 

Norden  v.  Jones,  33  Wis.  600;  14  Am.  Masters    v.    Beckett,    83    Ind.    595; 

Rep.  782;  Brady  v.  Brennan,  25  Minn.  James  v.  Center,  53  Cal.  31;  O'Connor 

210.  V.  Frasher,  53  Cal.  435;  Thompson  v. 

'  Ky.  Code,  sec.  96;  Iowa  Code,  sec.  Thompson,    52    Cal.     154;    Lynch    v. 

2663;  Cal.  Code  Civ.  Proc,  sec.  442;  Brigham,  51  Cal.  491;  Kreichbaum  v. 

Ohio  Rev.  Stats.,  sec.   5059;  Fletcher  Melton,  49  Cal.  55. 
V.  Holmes,  25  Ind.  465;  Tucker  v.  St. 
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sary  that  the  defendant  should  deny  the  allegations  of 
the  complaint  or  set  up  new  matter,  in  order  to  entitle 
him  to  relief  by  way  of  cross-complaint.^  And  where,  in 
an  action  for  the  recovery  of  real  estate,  the  defendant 
filed  a  cross-complaint,  alleging  his  ownership  of  the 
property  claimed  by  plaintiff,  and  want  of  title  in  the 
plaintiff,  it  was  held  to  be  well  pleaded.'^  Where  written 
instruments  are  filed  with  the  complaint,  and  are  com- 
mon to  both  pleadings,  it  is  not  necessary  that  the  cross- 
complaint  should  reallege  them.'  And  where  real  es- 
tate is  described  in  a  cross-complaint,  in  an  action  to 
quiet  title,  as  "  the  real  estate  in  the  complaint  men- 
tioned," it  is  sufiicient.*  In  Ohio  it  is  not  necessary  to 
designate  the  cross-complaint  by  any  formal  description 
in  the  answer;'  but  in  California,  where  the  defendant 
styled  his  answer  a  counterclaim,  he  was  not  permitted 
afterwards  to  assert  that  it  was  a  cross-complaint,  and 
that,  as  its  allegations  were  not  denied  by  answer,  they 
must  be  taken  to  be  admitted  and  be  entitled  to  judg- 
ment,' though  the  mere  entitling  the  pleading  a  cross- 
complaint  will  not  make  it  such,  and  necessitate  a  reply 
on  the  part  of  the  plaintiff.  The  real  nature  of  the  plead- 
ing will  be  looked  into.'  In  New  York  the  code  does  not 
provide  for  the  filing  of  a  cross-complaint,  all  the  relief 
to  which  the  defendant  would  be  entitled  thereunder 
being  obtainable  by  way  of  counterclaim." 

§  3496.  Difference  between  Cross-complaint  and  Coun- 
terclaim.— This  is  not  very  clearly  defined  by  the  statutes 
or  decisions.  In  California,  the  counterclaim  must  be  a 
cause  of  action  arising  out  of  the  transaction  set  forth  in 

1  Bradford  v.  Andrews,-  20  Ohio  St.  '  Cookerly  v.  Duncan,  87  Ind.  332. 
208;  Fithian  v.  Corwin,  17  Ohio  St.  *  Klonne  v.  Bradstreet,  7  Ohio  St. 
1 18  322 

2  Collins  V.  McDuffie,  89  Ind.  562;        «  McAbee  v.  Randall,  41  Cal.  137. 
Gossard  v.  Woods,  98  Ind.  195.  '  Thompson  v.   Thompson,  52   Cal. 

'  Crowder  v.  Reed,  80  Ind.  1;  Sid-  154. 
ener  v.  Davis,  69  Ind.  336;  Branham        *  Leavenworth  v.  Packer,  52  Barb. 

V.  Johnson,  62  Ind.  259;  Pattison  ».  132;    Boston  etc.   Mills  v.   EuU,    37 

Vaughan,  40  Ind.  253.  How.  Pr.  299. 


§  3497  REMEDIES   AND    PEOCEDUEB.  5472 

the  complaint  as  the  foundation  of  the  plaintiff's  claim, 
or  connected  with  the  subject  of  the  action;  or  in  an  ac- 
tion on  contract,  it  may  be  any  other  cause  of  action  also 
arising  on  contract,  and  existing  at  the  commencement 
of  the  action,^  while  a  cross-complaint  may  be  pleaded 
whenever  the  defendant  seeks  affirmative  relief  against 
any  party  relating  to  or  depending  upon  the  contract  or 
transaction  upon  which  the  action  is  brought  or  affecting 
the  property  to  which  it  relates.''  The  principal  practical 
distinctions  seem  to  be,  that  the  cross-complaint  requires 
an  answer,  while  the  counterclaim  does  not;  that  the 
former  may  be  pleaded  against  a  co-defendant,  but  not 
the  latter;  that  the  cross-complaint  is  essentially  a  de- 
mand for  affirmative  relief  in  excess  and  independent  of 
the  demands  of  the  plaintiff,  and  is  in  no  sense  the  subject 
of  set-off.  It  is  usually  employed  where  relief  of  an  equi- 
table nature  is  asked  for,  and  would  not  lie  for  a  mere 
money  demand  exceeding  the  plaintiff's  claim.'  The 
Iowa  code  provides  for  a  cross-demand  being  made  by  the 
defendant.  This  is  more  comprehensive  than  either  set- 
off or  counterclaim.  It  arises  upon  any  independent 
cause  of  action,  whether  in  contract  or  tort.  But  it  must 
exist  in  favor  of  all  the  plaintiffs,  and  against  all  the  de- 
fendants; and  a  cross-demand  cannot  be  pleaded  in  favor 
of  one,  where  there  are  several  defendants.* 

§  3497.  When  to  be  Pleaded.  —  Where  one  defendant 
seeks  relief  against  a  co-defendant,  or  against  the  plain- 
tiff and  a  co-defendant,  he  may  do  so  by  cross-complaint, 

>  Cal.  Code  Civ.  Proc,  sec.  438.  Ind.  85,  116;  Dice  v.  Morris,  32  Ind. 

'  Cal.  Code  Civ.  Proc,  sec.  442.  283;    Marr   v.    Lewis,    31    Ark.    203; 

'  Hopkins  v.  Oilman,  47  Wis.  581;  Trapnall  v.  Hill,  31  Ark.  346;  Earle 

Wilson  u.  Madison,  55  Cal.  5;  O'Connor  v.  Hale,  31  Ark.  473;  Sheland  v.  Er- 

V.  Frasher,  53  Cal.  445;  Kreichbaum  v.  pelding,  6  Or.  258;  Pond  v.  Waterloo 

Melton,  49  Cal.  50;  Williams  v.  Boyd,  Agrl.  Works,   50  Iowa,  593;  Hervey 

75  Ind,  286;  Shoemaker  v.  Smith,  74  v.    Savery,  48  Iowa,  313;   Wright  v. 

Ind.  71;  Joyce  v.  Whitney,  57  Ind.  Baoheller,  16  Kan.  259. 
550;   Daly  v.  Nat.   Life  Ins.  Co.,  64        '  Musselman  v.  Galligher,  32  Iowa, 

Ind.  1;  Winslow  v.  Winalow,  52  Ind.  383. 
8;  Board  of  Comm'rs  v.  B.  K.  Co.,  50 
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but  not  by  counterclaim,  under  the  express  provisions 
of  the  codes  of  some  of  the  states.^  In  other  states  a 
cross-complaint  has  not  been  specifically  provided  for, 
and  the  relief  is  obtained  under  the  counterclaim,  or  the 
former  equity  practice,  with  necessary  adaptations,  is  per- 
mitted by  cross-bill."  Thus  in  California  it  is  held  that, 
in  an  action  to  have  a  deed  absolute  in  form  declared  a 
mortgage,  and  for  redemption,  the  defendant  may,  by 
cross-complaint,  assert  that  the  deed  is  in  fact  absolute, 
and  ask  for  possession,  and  if  successful,  possession  may 
be  decreed  accordingly.'  And  in  a  foreclosure  suit  a  de- 
fendant encumbrancer  whose  mortgage  covers  other  prop- 
erty may,  by  cross-complaint,  ask  for  a  sale  of  all  the 
property  included  in  his  mortgage.*  Also,  where  the 
plaintiff  has  unjustifiably  and  illegally  sued  out  a  writ  of 
attachment  in  the  case,  and  thereby  inflicted  a  great 
injury  on  the  defendant,  the  damages  arising  therefrom 
furnish  the  ground  for  a  cross-complaint  in  the  action.' 

'  Ky.  Code,  sec.  96;  Ohio  Code  Civ.  Sweeny,  359;  Leavenworth  v.  Packer, 

Proc,  sec.  84;  Iowa  Code,  sec.  2663;  52  Barb.  132. 

Cal.  Code  Civ.  Proc,  aeo.  442.  «  Taylor  v.  McLain,  64  Cal.  513. 

-  Fletcher  v.  Holmes,  25  Ind.  465;  *  Switz   v.    Black,    45    Iowa,    597; 

Tucker  v.  St.  Louis  Life  Ins.  Co.,  63  Kimball  v.  Connor,  3  Kan.  414. 

Mo.  588;  Burton  etc.  Mills  v.  Bull,  1  'Wangenheim».  Graham,  39  Cal.  169. 
848 
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PiRT  III.— ATTACHMENT. 


CHAPTER  CLXXIV. 

NATURE  OP   THE  ACTION. 

§  3498.  Attachment  defined. 

§  3499.  Attachment  a  remedy  at  law  —  Equity  has  no  jurisdiction. 

§  3500.  Suit  is  personal  in  form,  but  includes  proceeding  in  rem. 

§  3501.  Property  attached,  and  defendant  personally  served. 

§  3502.  Property  not  attached,  but  defendant  personally  served. 

§  3503.  Property  attached,  but  no  personal  service  —  Publication. 

§  3504.  No  property  found,  and  no  personal  service. 

§  3498.  Attachment  Defined.  —  Attachment  is  a  pro- 
ceeding to  create  and  enforce  a  lien.  It^  is  a  remedy  for 
the  collection  of  an  ordinary  debt  by  a  preliminary  levy 
upon  property  of  the  debtor,  to  preserve  it  to  the  creditor 
until  his  lien  shall  have  been  perfected  by  judgment.  It 
is  a  remedy  entirely  statutory,'  and  as  each  state  has  its 
own  statute,  the  decisions  of  the  courts,  cited  hereafter, 
will  not  always  be  found  to  be  harmonious;  but  if  it  be 
borne  in  mind  that  the  words  of  the  particular  statute 
may  be  different  in  each  case,  these  differences  will  be 
understood.  In  the  general  principles  of  the  law  of  at- 
tachment the  statutes  of  the  different  states  are  nearly 
uniform.  As  attachment  is  a  harsh  remedy,  it  will  not 
be  extended  by  implication;  the  statutes  are  strictly  con- 
strued, and  the  writ  will  be  issued  only  in  those  cases  in 
which  it  is  explicitly  allowed  by  statute.^  Domestic  at- 
tachment is  a  proceeding  against  the  property  or  credits 
of  a  resident  debtor."     Foreign  attachment  is  a  proceed- 

1  Vi'^aples  on  Attachment,  24;  Drake    37  Pa.  St.  566;  Wooster  v.  MoGee,  1 
on  Attachment,  sec.  83.  Tex.   17;  Caldwell  v.  Haley,  3  Tex. 

2  Denegre  v.  Milne,  10  La.  Ann.  324;     317. 

May  V.  Baker,  15  111.  89;  Pool  v.  Web-        '  "An  attachment  of  personal  prop- 
■ter,  3  Met.  278;  Humphrey  v.  Wood,     erty  is  the  taking  such  property  into 
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ing   against  the  property  or  credits  of  a  non-resident 
debtor. 

§3499.  Attachment  a  Remedy  at  Law  — Equity  has 
No  Jurisdiction.  —  The  remedy  by  attachment  is  a  rem- 
edy at  law,  and  cannot  be  aided  or  corrected  by  a  court  of 
equity.'  An  equitable  attachment  is  not  known  to  the 
common  law.^ 

§  3500.  Suit  is  Personal  in  Form,  but  Includes  Pro- 
ceeding in  Rem.  —  An  attachment  suit,  though  always 
personal  in  form,  includes,  also,  a  suit  in  rem.'  The  writ 
of  attachment  is  always  preceded  or  accompanied  by  a 
summons,  which  is  either  served  on  the  defendant  person- 
ally or  by  publication.^  The  judgment  in  an  attachment 
suit  binds  only  the  property  attached,  although  the  judg- 
ment may,  in  form,  be  in  personam^  A  plaintiff  who 
fails  to  sustain  the  ground  of  his  attachment  cannot  suc- 
ceed in  his  action  against  the  defendant  personally.' 

§  3501.  Property  Attached,  and  Defendant  Personally 
Served.  —  If  property  be  attached,  and  the  summons  be 
served  on  the  defendant,  the  property  is  held  for  such 
judgment  as  the  plaintiff  may  recover,  and  the  judgment 
is  against  the  defendant  in  personam,  and  authorizes  an 
execution  against  any  property  of  his,  whether  attached 

the  legal  custody  of  the  officer  making  Humph.  465;  46  Am.  Dec.  86.  And  by 

the  same,  by  virtue  of  and  in  pursu-  statute,  in  Arkansas,  proceedings  may 

ance  of  the  directions  contained  in  a  be  had  by  attachment  inequity  suits: 

writ  of  attachment":  Lowry  u.  Cady,  American  Land  Co.  v.  Grady,  33  Ark. 

4  Vt.  504;  24  Am.  Dec.  628.  550.   And  in  Iowa:  Crouch  v.  Crouch, 

'  McPherson  v.    Snowden,    19    Md.  9  Iowa,  269. 

197;  Godding  v.  Pierce,  13  R.  I.  532;  ^  Biglow  v.    Andreas,    31  111.    322; 

Lackland  v.   Garesohe,   56  Mo.   267.  "Van  Volkenberg  v.  Bates,  14  Abb.  Pr., 

A   proceeding   called    attachment    in  N.  S. ,  314,  note. 

chancery  prevails  in  Virginia:     Moore  '  Waples  on  Attachment,  19;  Erwin 

V.  Holt,  lOGratt.  284.  And  Mississippi:  v.  Heath,  50  Miss.  795. 

Comstook  V.  Rayford,  1  Smedes  &  M.  *  Drake  on  Attachment,  sec.  5. 

423;    40   Am.    Dec.    102;   Freeman  v.  '  Parsons  v.  Paine,  26  Ark.  124. 

Malcolm,  11  Smedes  &  M.  53;  Trotter  ^Lewenthall  v.  Miss.  Mills,  55  Miss, 

t!.  White,  10  Smedes  &  M.  611.     And  101. 
Tennessee:    Isaacks    v.   Edwards,     7 


§§  3502,  3503    eemedies  and  proceduee. 


5476 


or  not.*     The  personal  suit  may  be  prosecuted  to  judg- 
ment, and  the  attachment  suit  dismissed.^ 

§  3502.  Property  not  Attached,  but  Defendant  Per- 
sonally Served. — If  the  summons  be  served  on  the  de- 
fendant, but  no  property  is  found  to  attach,  then  the  suit 
proceeds  as  any  other  personal  suit  against  the  de- 
fendant.' 

§  3503.  Property  Attached,  but  No  Personal  Service  — 
Publication. — If  property  be  attached,  but  no  personal 
service  of  the  summons  is  obtained  on  the  defendant,  or 
he  does  not  appear,  then  he  is  notified  by  publication. 
This  brings  him  before  the  court  only  for  the  purpose  of 
dealing  with  the  property  attached.*    The  procedure  in 


'  Drake  on  Attachment,  sec.  5. 

'  Miller  v.  Ewing,  8  Smedes  &  M. 
421;  Harris  v.  Gwin,  10  Smedes  &  M. 
563;  .Jones  v.  Hunter,  4  How.  (Miss.) 
342;  Henderson  v.  Hamer,  5  How. 
(Miss.)  525;  Holman  v.  Fisher,  49 
Miss.  472;  Erwin  v.  Heath,  50  Miss. 
795;  Hendrix  v.  Cawthorn,  71  Ga. 
742. 

^  Drake  on  Attachment,  sec.  5. 

'  Drake  on  Attachment,  sec.  5; 
Phelps  V.  Holker,  1  Dall.  261;  Lin- 
coln V.  Tower,  2  McLean,  473;  West- 
ervelt  v.  Lewis,  2  McLean,  511;  Kil- 
bnrn  v.  Woodworth,  5  Johns.  37;  4 
Am.  Deo.  321;  Chamberlin  v.  Faris, 
1  Mo.  517;  14  Am.  Dec.  304;  Fitzsim- 
mons  V.  Marks,  66  Barb.  333;  Clymore 
V.  Williams,  77  111.  618;  Force  v. 
Gower,  23  How.  Pr.  294;  Maxwell  v. 
Stewart,  22  Wall.  77;  Miller  v.  Dun- 
gan,  36  N.  J.  L.  21;  Coleman's  Appeal, 
75  Pa.  St.  441;  Clark  v.  HoUiday,  9 
Mo.  711;  Phelps  v.  Baker,  60  Barb. 
107;  White  v.  Floyd,  Speers  Eq.  351; 
Manchester  v.  McKee,  9  111.  511;  Bos- 
well  V.  Otis,  9  How.  336;  Webster  v. 
Eeed,  11  How.  437;  Erwin  v.  Heath, 
50  Miss.  795;  Bliss  v.  Heasty,  61  111. 
338;  Wilson  v.  Spring,  38  Ark.  181; 
Moore  v.  Gennett,  2  Tenn.  Ch.  375; 
Earthman  v.  Jones,  2  Yerg.  484;  Steel 
V  Smith,  7  Watts  &  S.  447;  Pawling  v. 
Willson,  13  Johns.  192;  Robinson  v. 
Ward,  8  Johns.  86;  5  Am.  Deo.  327; 


Oakley  v.  Aspinwall,  4  N.  Y.  514; 
Williams  v,  Preston,  3  J.  J.  Marsh. 
600;  20  Am.  Dec.  179;  Gilman  v. 
Thompson,  11  Vt.  643;  34  Am.  Dec. 
714;  Sutherland  ».  De  Leon,  1  Tex. 
250;  46  Am.  Dee.  100;  Cooper  v. 
Reynolds,  10  Wall.  308;  Mr.  Justice 
Miller,  saying:  "If  the  defendant 
appears,  the  cause  becomes  mainly  a 
suit  in  personam,  with  the  added  inci- 
dent, that  the  property  attached  re- 
mains liable,  under  the  control  of  the 
court,  to  answer  to  any  demand  which 
may  be  established  against  the  defend- 
ant by  the  final  judgment  of  the  court. 
But  if  there  is  no  appearance  of  the 
defendant,  and  no  service  of  process 
on  him,  the  case  becomes,  in  its  essen- 
tial nature,  a  proceeding  in  rem,  the 
only  effect  of  which  is  to  subject  the 
property  attached  to  the  payment  of 
the  demand  which  the  court  may  find 
to  be  due  to  the  plaintiff.  That  such 
is  the  nature  of  this  proceeding  in  this 
latter  class  of  cases  is  clearly  evinced 
by  two  well-established  propositions: 
1.  The  judgment  of  the  court,  though 
in  form  a  personal  judgment  against 
the  defendant,  has  no  effect  beyond 
the  property  attached  in  that  suit. 
No  general  execution  can  be  issued 
for  any  balance  unpaid  after  the  at- 
tached property  is  exhausted.  No 
suit  can  be  maintained  on  such  a  judg- 
ment in  the  same  court  or  in  any 
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obtaining  jurisdiction  over  absent  defendants  is  gov- 
erned by  tbe  statutes  of  the  dififerent  states.*  The  publi- 
cation is  generally  intended  as  a  substitute  for  personal 
service;  and  after  proof  of  publication  is  made,  both  par- 
ties, so  far  as  relates  to  the  question  of  appearance  and 
pleading,  stand  in  the  same  position  as  they  would  have 
occupied  on  the  return  of  summons  personally  served.^ 

Where  an  attachment  defendant  is  a  non-resident,  and 
is  notified  only  by  publication,  he  is  before  the  court  for 
all  purposes  except  the  rendition  of  a  personal  judgment.' 
A  personal  judgment  cannot  be  rendered  against  him.* 
The  judgment  binds  only  the  property  attached,  and  can- 
not be  enforced  in  personam.^  If  the  plaintiff  recovers 
judgment  against  the  defendant  without  his  appearance, 
such  judgment  will  have  no  effect  in  another  state  as  a 
personal  judgment  against  the  debtor.  But  if  the  defend- 
ant appears  and  defends  himself  in  person  or  by  attorney. 


other,  nor  can  it  be  used  as  evidence 
in  any  other  proceeding  not  affecting 
the  attached  property,  nor  could  the 
costs  in  that  proceeding  be  collected 
of  defendants  out  of  any  other  prop- 
erty than  that  attached  in  the  suit. 
2.  The  court,  in  such  a,  suit,  can- 
not proceed  unless  the  officer  finds 
some  property  of  defendant  on  which 
to  levy  the  writ  of  attachment.  A  re- 
turn that  none  can  be  found  is  the 
end  of  the  case,  and  deprives  the  court 
of  further  jurisdiction,  though  the 
publication  may  have  been  duly  made 
and  proven  in  court. " 

'  It  must  be  nroved  before  judgment 
is  rendered  that  the  defendant  had 
notice  by  advertisement;  and  the  rec- 
ord must  state  that  such  evidence  was 
given,  or  must  itself  contain  the  evi- 
dence: Foyles  v.  Kelso,  1  Blackf.  215. 
It  is  not  necessary  in  the  notice  to 
state  what  counties  the  writs  were 
issued  to,  or  to  give  a  description  of 
the  property  attached:  Morris  v.  Trus- 
tees of  Schools,  16  111.  266;  Rose  v. 
Maloney,  21  Kan.  31;  Beokwith  v. 
Douglas,  25  Kan.  229.  Or  to  show  that 
the  proceedings  are  in  attachment: 
Drouillard  v.  W^histler,  29  Ind.  552. 


A  substantial  compliance  with  the 
statute  is  sufficient:  Bretney  v,  Jones, 
1  G.  Greene,  366.  If  the  court  ac- 
quired jurisdiction  by  attaching  the 
property  of  the  defendant,  arid  ren- 
ders judgment  without  giving  notice 
by  publication,  the  judgment  is  merely 
irregular,  and  cannot  be  collaterally 
attacked:  Paine  v.  Mooreland,  15  Ohio, 
435;  45  Am.  Dec.  585.  But  unless 
the  publication  ordered  is  duly  made, 
the  attachment  becomes  void:  Cum- 
mings  V.  Tabor,  61  Wis.  185. 

^  Thompson  v.  Thomas,  11  Mich. 
274. 

3  King  V.  Vance,  46  Ind.  246.  By  a 
valid  attachment  of  property  within 
its  jurisdiction,  a  state  court  acquires 
jurisdiction  to  give  judgment  that  an 
absent  defendant,  not  otherwise  served 
with  process  in  the  proceeding,  is  in- 
debted to  the  plaintiff  therein,  and  to 
enforce  the  payment  of  the  same  by 
the  sale  of  such  property:  Mickey  v. 
Stratton,  5  Saw.  475. 

♦  King  V.  Vance,  46  Ind.  246;  East- 
man V.  Wadleigh,  65  Me.  251;  20  Am. 
Rep.  695.  See  Massey  v.  Scott,  49 
Mo.  278. 

»  Banta  v.  V7ood,  32  Iowa,  469. 
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then  the  judgment  will  have  the  same  force  and  efifect 
everywhere  as  a  judgment  recovered  in  an  ordinary  suit.' 
The  plaintiff  cannot  take  judgment  for  a  greater  amount 
than  that  for  which  the  attachment  issued,*  nor  for  any 
other  cause  of  action  than  that  stated  in  the  attachment 
or  publication,' 

§  3504.    No  Property  Found,  and  No  Personal  Service. — 

If  no  property  is  found  to  attach,  and  there  is  no  service 
on  the  defendant,  or  appearance  by  him  in  the  state,^ 
then  there  is  nothing  to  give  the  court  jurisdiction,  and 
a  judgment  against  the  defendant  would  be  void.* 


1  Fisher  v.  March,  26  Gratt.  765. 

2  Henrie  v.  Sweasey,  5  Blaokf.  273; 
Kowley  o.  Berrian,  12  111.  198;  Hob- 
son  V.  Emporium  Co.,  42  111.  306;  For- 
syth V.  Warren,  62  111.  68;  Skinner  v. 
Moore,  2  Dev.  &  B.  138;  30  Am.  Deo. 
155. 

'  Janney  v.  Spedden,  38  Mo.  395. 

*  Whitney  v.  Lehmer,  26  Ind.  503. 

*  Bruce  v.  Cloutman,  45  N.  H.  37; 
Baton  V.  B'adger,  33  N.  H.  228;  Carle- 
ton  V.  Washington  Ins.  Co.,  35  N.  H. 
162;  Smith  v.  McCutcheon,  38  Mo.  415; 
Abbott  V.  Sheppard,  44  Mo.  273;  Re- 
pine V.  McPherson,  2  Kan.  340;  Coop- 
er V.  Smith,  25  Iowa,  269;  Hopkirk  v. 
Bridges,  4  Hen.  &  M.  413;  Miller  v. 
Sharp,  3  Rand.  41;  Austin, zi.  Bodley, 
4  T.  B.  Mon.  434;  Maude  v.  Rodes,  4 
Dana,  144;  Johnson  v.  Johnson,  26  Ind. 
441;  Ward  v.  MoKenzie,  33  Tex.  297; 
7  Am.  Rep.  261;  Judah  v.  Stephenson, 
10  Iowa,  493;  Morris  v.  R.  R.  Co.,  56 
Iowa,  135;  Phelps  v.  Baker,  60  Barb. 
107;  Cochrane  Fitch,  1  Sand.  Ch.  142; 
Olymore  v.  Williams,  77  111.  618;  Bor- 
ders u.  Murphy,  78  111.  81;  Skinner  d. 
Moore,  2  Dev.  &  B.  138;  30  Am.  Dec. 
155;  Ewer  v.  CoflSn,  1  Gush.  23;  48 
Am.  Dec.  587.  In  Pennoyor  v.  Neff, 
95  U.  S.  714,  the  court  say:  "Substi- 
tuted service  by  publication,  or  in  any 
other  authorized  form,  may  be  suffi- 
cient to  inform  parties  of  the  object  of 
proceedings  taken  where  property  is 
once  brought  under  the  control  of  the 
court  by  seizure  or  some  equivalent 
act.  The  law  assumes  that  property 
is  always  in  the  possession  of  its  own- 


er, in  person  or  by  agent;  and  it  pro- 
ceeds upon  the  theory  that  its  seizure 
will  inform  him  not  only  that  it  is 
taken  into  the  custody  of  the  court, 
but  that  he  must  look  to  any  proceed- 
ings authorized  by  law  upon  such 
seizure  for  its  condemnation  and  sale. 
Such  service  may  also  be  sufficient  in 
cases  where  the  object  of  the  action  is 
to  reach  and  dispose  of  property  in  the 
state,  or  of  some  interest  therein,  by 
enforcing  a  contract  or  a  lieu  respect- 
ing the  same,  or  to  partition  it  among 
different  owners;  or,  when  the  public 
is  a  party,  to  condemn  and  appropri- 
ate it  for  a  public  purpose.  In  other 
words,  such  service  may  answer  in  all 
actions  which  are  substantially  pro- 
ceedings in  rem.  But  where  the  entire 
object  of  the  action  is  to  determine 
the  personal  rights  and  obligations  of 
the  defendants,  that  is,  where  the  suit 
is  merely  in  personam,  constructive 
service  in  this  form  upon  a  non-resi- 
dent is  ineffectual  foi»  any  purpose. 
Process  from  the  tribunals  of  one  state 
cannot  run  into  another  state  and 
summon  parties  there  domiciled  to 
leave  its  territory  and  respond  to  pro- 
ceedings against  them.  Publication  of 
process  or  notice  within  the  state 
where  the  tribunal  sits  cannot  create 
any  greater  obligation  upon  the  non- 
resident to  appear.  Process  sent  to 
him  out  of  the  state,  and  process  pub- 
lished within  it,  are  equally  unavail- 
ing in  proceedings  to  establish  his  per- 
sonal liability.  The  want  of  authority 
of  the  tribunals  of  a  state  to  adjudicate 
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upon  the  obligations  of  non-residents, 
where  they  have  no  property  within 
its  limits,  is  not  denied  by  the  court 
below;  but  the  position  is  assumed 
that,  where  they  nave  property  within 
the  state,  it  is  immaterial  whether 
the  property  is  in  the  first  instance 
brought  under  the  control  of  the 
court  by  attachment,  or  some  other 
equivalent  act,  and  afterwards  applied 
by  its  judgment  to  the  satisfaction  of 
demands  against  the  owner,  or  such 
demands  be  first  established  in  a  per- 
sonal action,  and  the  property  of  the 
non-resident  be  afterwards  seized  and 
sold  on  execution.  But  the  answer  to 
this  position  has  already  been  given  in 
the  statement  that  the  jurisdiction  of 
the  court  to  inquire  into  and  deter- 
mine his  obligations  at  all  is  only  inci- 
dental to  its  jurisdiction  over  the 
property.  Its  jurisdiction  in  that  re- 
spect cannot  be  made  to  depend  upon 
facts  to  be  ascertained  after  it  has  tried 
the  cause  and  rendered  the  judgment. 
If  the  judgment  be  previously  void,  it 
will  not  become  valid  by  the  subse- 


quent discovery  of  property  of  the 
defendant,  or  by  his  subsequent  acqui- 
sition to  it.  The  judgment,  if  void 
when  rendered,  will  always  remain 
void;  it  cannot  occupy  the  doubtful 
position  of  being  valid  if  property  be 
found,  and  void  if  there  be  none. 
Even  if  the  position  assumed  were 
confined  to  cases  where  the  non-resi- 
dent defendant  possessed  property  in 
the  state  at  the  commencement  of  the 
action,  it  would  still  make  the  validity 
of  the  proceedings  and  ju  dgmeut  depend 
upon  the  question  whether,  before  the 
levy  of  the  execution,  the  defendant 
had  or  had  not  disposed  of  the  prop- 
erty. If,  before  the  levy,  the  property 
should  be  sold,  then,  according  to  this 
position,  the  judgment  would  not  be 
binding.  This  doctrine  would  intro- 
duce a  new  element  of  uncertainty  in 
judicial  proceedings.  The  contrary  is 
the  law;  the  validity  of  every  judg- 
ment depends  upon  the  jurisdiction  of 
the  court  before  it  is  rendered,  not 
upon  what  may  occur  subsequently," 


§§  3505, 3506    remedies  and  procedure.  5480 


•    CHAPTER    CLXXV. 

m   WHAT   ACTIONS    AND    FOR   WHAT    CAUSES    ATTACHMENT 

WILL  LIE. 

§  3505.  Causes  of  action  on  which  attachment  may  issne. 

§  3506.  Causes  of  action  on  which  attachment  will  not  lie, 

§  3507.  Construction  of  terms  used  to  describe  the  demands  for  which  attach- 
ment will  lie  under  the  different  statutes. 

§  3508.  Debts  not  due. 

§  3509.  Suit  by  one  partner  against  another. 

§  3510.  Creditors  holding  collateral  security. 

§  3511.  Who  may  bring  attachment. 

§3512.  Liability  of  persona  in  representative  capacities  —  Corporations  — 
Other  persons. 

§  3513.  The  grounds  for  attachment. 

§  3514.  Absent  debtors. 

§  3515.  Absconding  debtors. 

§  3516.  Debtors  concealing  or  secreting  themselves. 

§  3517.  Non-resident  debtors. 

§  3518.  Removing  property  from  state. 

§  3519.  Concealing  or  disposing  of  property. 

§  3520.  Debt  fraudulently  contracted. 

§  3521.  Anomalous  grounds  in  certain  states. 

§  3505.  Causes  of  Action  on  Which  Attachment  may- 
Issue.  — The  causes  of  action  for  which  an  attachment  may 
issue  are  different  in  different  states;  the  statutes  of  some 
states  restricting  it  to  actions  of  deht,  others  extending 
it  to  include  all  demands  both  in  contract  and  in  tort.* 
Unless  expressly  authorized,  however,  it  can  be  resorted 
to  only  in  legal,  not  in  equitable,  actions.^ 

§  3506.     On  Which  Attachment  will  not  Lie.  — In  the 

absence  of  a  statute  expressly  permitting  an  attachment 
to  issue  in  actions  founded  on  tort,^  it  is  generally  held 
that  in  such  actions  the  writ  will  not  lie.*    Thus  it  has 

'  Drake  on  Attachment,  sees.  9  et  *  Greinar  v.  Prendergast,  3  La.  Ann. 

seq.  376;  Swagar  v.  Pierce,  3  La.  Ann.  435; 

2  Ebner  v.  Bradford,  3  Abb.  Pr.,  N.  Griswold  v.  Sharpe,  2  Cal.  17;  Holmes 

S.,  248.  V.  Barclay,  4  La.  Ann.  63;  McDonald 

'  As  in  some  states:  See   Tahoe  v.  v.    Forsyth,    13   Mo.    549;    Porter    v. 

Mining  Co.,  14  Fed  Rep.  636.  Hildebrand,  14  Pa.  St.  129;  Fellows  v. 
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been  held  that  the  writ  will  not  issue  in  an  action  of  assault 
and  battery,'  malicious  prosecution,^  slander,'  trespass,* 
trover;*  nor  to  recover  from  the  defendants  money  which 
the  plaintiffs  intrusted  to  their  clerk,  and  which  the  de- 
fendants won  from  him  in  gambling;^  nor  in  an  action 
founded  on  false  and  fraudulent  representations  as  to  the 
value  of  land  conveyed  by  defendant  to  plaintiff'  So  it 
has  been  held  not  to  lie  for  a  penalty  intended  to  secure 
unliquidated  damages;'  nor  for  the  recovery  of  unliqui- 
dated damages  consequent  upon  the  breach  of  a  contract;^ 
nor  for  a  violation  of  the  United  States  bankrupt  law  by 
a  debtor  in  making  a  sale  of  his  property;"  nor  in  an 
action  for  equitable  relief,  as  an  action  seeking  to  have 
a  deed  canceled,  an  accounting,  an  injunction,  and  the 
appointment  of  a  receiver." 

§  3507.  Construction  of  Terms  Used  to  Describe  the 
Demands  for  Which  Attachment  will  Lie  under  the  Differ- 
ent Statutes.  — The  language  of  the  different  statutes  set- 
ting out  the' demands  for  which  the  claimant  may  have 
a  writ  of  attachment  is,  as  has  been  said,  not  uniform; 
sometimes  one  word  or  phrase  is  used,  sometimes  another. 
These  several  terms,  and  the  construction  given  to  them  by 
the  courts,  are  as  follows:  An  action  for  the  recovery  of 
damages  for  the  loss,  by  negligence  of  a  common  carrier, 
of  goods  intrusted  to  him  for  transportation  is  not  "an 

Brown,  38  Miss.  541;  Handy  «.Brong,  *  Ferris  v.  Ferris,  25  Vt.  100;  Tabor 

4  Neb.  60;  Elliot  v.  Jackson,  3  Wis.  v.  Company,   14  Fed.  Kep.  636;  Pis- 

649;  Saddlesvene  ti.  Ames,  32   How.  cataqua  Bank  v.  Turnley,  1  Miles,  312; 

Pr.  280;  Minga  v.  ZoUioofFer,   1  Ired.  Rover  v.  Webster,  3  Iowa,  502. 

278:  Fisher  w.  Consequa,  2  Wash.  C.  C.  'Marshall   v.    White,  8   Port.  551; 

382;  Jacoby  v.  Gogell,  5  Serg.  &  R.  Hynson  v.  Taylor.  3  Ark.  552. 

450;  Sheffer  v.  Nelson,  18  Abb.  Pr.  455.  «  Baboock  v.  Briggs,  52  Cal.  502. 

'  Thompson  v.  Carper,   11  Humph.  '  Croasmau  v.  Lindsley,  42  How.  Pr. 

542;  Minga  v.  ZoUiooflFer,  1  Ired.  278;  107. 

Prewitt  V.  Carmichael,  2  La.  Ann.  943.  *  Cheddiok  v.  Marsh,  21  N.  J.  L. 

5  Stanly    v.    Ogden,    2    Root,    259;  463. 

Tarbell  v.  Bradley,  27  Vt.  535;  Hyn-  »  Zerya  v.  McDonald,  1  Woods,  496. 

son  V.  Taylor,  3  Ark.  552.  '»  Stanley   v.   Sutherland,    54    Ind. 

»  Sargeaut  v.  Helmbold,  Harp.  219;  339. 

Baune  v.  Thomasain,  6  Martin,  N.  S.,  "  Ebner  ».  Bradford,  3  Abb.  Pr.,  N. 

563.  S.,  248. 
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action  arising  on  contract";^  "contract  for  the  direct 
payment  of  money"  is  a  phrase  used  in  some  statutes, 
and  includes  the  ofiBcial  bond  of  a  county  officer,^  an  un- 
dertaking by  an  appellant  to  pay  a  judgment  appealed 
from,  with  costs  if  affirmed,'  and  money  paid  on  a  consid- 
eration which  had  failed;*  "contract  for  the  recovery  of 
money  only"  includes  a  claim  for  damages  upon  a  breach 
of  contract  by  "the  defendant  to  purchase  sound  corn  for 
the  plaintiff,^  but  not  a  foreclosure  of  a  mortgage,*  nor  an 
action  for  breach  of  promise  of  marriage,'  nor  an  action 
against  a  carrier  for  damages  caused  by  his  niegligence  to 
goods  in  his  charge;'  an  action  to  enforce  a  liability  con- 
ferred by  statute  is  not  an  action  on  a  "contract,  express 
or  implied,"'  nor  is  a  suit  based  solely  on  a  breach  of 
duty,  without  an  averment  in  the  affidavit  that  the  duty 
arose  by  contract/"  The  term  "  debt "  is  used  in  several 
states.  Technically,  this  word  means  the  owing  of  a  sum 
of  money  by  express  agreement,  but  in  the  attachment 
laws  it  is  generally  construed  in  the  sense  of  the  owing 
of  a  sum,  whether  the  obligation  arose  upon  express  agree- 
ment or  not."  Some  courts,  however,  hold  to  the  stricter 
construction;'^  but  the  debt  must  be  an  actual  one,  and  not 

'  Atlantic  etc.  Ins.  Co.  v.  McLoon,  Norris,  4  Mart.  (La.)  517.     As  a  claim 

48  Barb.  27.  for  general  average:  Morris  v.  Turner, 

2  Monterey   County  v.    McKee,    51  3  Pa.   L.  J.  423.      The   claim  of  the 

Cal.  255.  holder  against  the  indorser  of  a  prom- 

'  Hathaway  v.  Davis,  33  Cal.  161.  issory  note   is   a    "debt";    Smead  v. 

*  Peat   Fuel  Co.   v.   Tuck,    53   Cal.  Chrisfield,  1  Handy,  442. 

304.  "  Fisher  v.  Consequa,  2  Wash.  C.  C. 

*  Lawtou  V.  Kiel,  51  Barb.  30;  34    382;  Jacoby  v.    Gogell,  5  Serg.  &  E,. 
How.  Pr.  465.  450;  Rouss  v.  Wright,  14  Neb.  457. 

^  Van  Wyck  v.  Bauer,  9  Abb.   Pr.,  The   "debts"  which  can   be  reached 

N.  S.,  142.  by  this  process  are  only  legal  debts; 

'  Barns  v.  Buck,  1  Lans.  268;  Price  causes  of  action  upon  which  the  de- 

V.  Cox,  83  N.  C.  261.  fendant  in  the  attachment,  under  the 

*  Atlantic  Mut.  Ins.  Co.  v.  McLoon,  common-law  practice,  could  maintain 
48  Barb.  27.  an   action   of   debt   or   indebitatus  as- 

'  Remington  Paper  Co.  v.  O'Dough-  sumfpdt.     Merely  equitable  claims  are 

erty,  32  Hun,  255.  not  included:  Hassie  v.  God  etc.  Cong., 

"  Pope    V.    Ins.    Co.,    24    Ohio   St.  35  Cal.  378.     Nor  a  claim  arising  out 

481.  of  the  official  neglect  of  a  public  offi- 

"  Waples  on  Attachment,  64;  Peter  cer:  Dunlop  v.   Keith,   1   Leigh,   430; 

V.   Butler,    1    Leigh,    285;    Hunt    v.  19  Am.  Dec.  765. 
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only  merely  possible.'  The  phrase  "  debt  or  demand"  has 
been  held  to  include  an  action  for  a  breach  of  warranty;* 
and  a  claim  for  damages  for  injury  to  goods  while  in  pos- 
session of  the  defendant  as  a  common  carrier.'  In  some 
statutes  it  is  required  that  the  defendant  should  be  "in- 
debted" to  the  plaintiff,  to  authorize  the  writ.  It  has  been 
held  that  this  term  is  to  be  construed  liberally,  and  that 
where  the  contract  sued  on  furnishes  a  standard  by  which 
the  amount  due  can  be  easily  ascertained,  an  attachment 
will  lie.*  Being  indebted  is  synonymous  with  "owing,"' 
and  includes,  in  Arkansas,  an  unliquidated  as  well  as  a 
liquidated  demand  arising  out  of  contract."  In  Alabama 
the  indebtedness  must  be  on  a  cause  of  action  for  which 
debt  or  indebitatus  assumpsit  would  lie.''  A  false  warranty 
or  a  deceit  in  the  sale  of  personal  property  is  not  "an 
injury  to  the  property  of  another."'  Medical  attendance 
is  "necessaries,"  under  a  statute  which  authorizes  an 
attachment,  in  a  suit  for  necessaries.'  "  Money  demands, 
whetlier  arising  ex  contractu  or  ex  delicto,"  include  an  ac- 
tion for  breach  of  promise  of  marriage,""  or  for  seduction." 

'  Benson  v.  Campbell,  6  Port.  455;  why  a  demand  arising  ex  contractu,  tha 

Harrod  u.  Burgess,  5  Rob.  (La.)  449;  amount  of  which  is  susceptible  of  as- 

Taylor  v.  Drane,  13  La.  62.  certainment  by  some  standard  refera- 

'  Weaver  v.   Puryear,  11  Ala.  941.  ble  to  the  contract  itself,  sufficiently 

•  Bausman  v.  Smith,  2  Ind.  374.  certain  to  enable  the  plaintiff,  by  affi- 

*  Wilson  V.  Wilson,  8  Gill,  192;  50  davit,  to  aver  it  as  near  as  may  be,  or 
Am.  Dec.  685;  Warwick  v.  Chase,  23  a  jury  to  find  it,  may  not  be  a  founda- 
Md.  154;  Carland  v.  Cunningham,  37  tion  of  a  proceeding  by  attachment. 
Pa.  St.  228.  ....  In  the  present  case  the  contract 

'  Lenox  v.  Howland,  3  Gaines,  323;  furnishes   such    standard    equally   as 

In  re  Marty,  3  Barb.  229.     In  Roelof-  does  any  contract  for  goods  sold,  or 

son  V.  Hatch,  3  Mich.  277,  it  is  said:  work  or  labor  done,  without  express 

"What  is  an  indebtedness?    It  is  the  agreement  as  to   price   or  compensa- 

owing  of  a  sum  of  money  upon  contract  tion." 

or  agreement;  and  in  the  common  un-        '  Jones    v.   Buzzard,   2    Ark.    415. 

derstanding  of  mankind,  it  is  not  less  Contra,  Jefifery  v.  Wooley,  10  N.  J.  L. 

an  indebtedness  that  such  sum  is  un-  123;  Barber  v.  Robeson,  15  N.  J.  L. 

certain.    The  result  of  a  contrary  doc-  17;  Hoy  v.  Brown,  16  N.  J.  L.  157; 

trine  would  be   to  hold  any  liability  Cheddick  v.  Marsh,  21   N.  J.  L.  463; 

which  could  only  be  the  subject  of  a  Dickerson  v.  Simms,  1   N.  J.  L.  199; 

general  indebitatus  assumpsit,  quantum  Mills  v.  Findlay,  14  Ga.  230;   Hazard 

meruit,  or  quantum  valebant  count  in  a  v.  Jordan,  12  Ala.  180. 
declaration  such  an  indebtedness  as        '  Hazard  v.  Jordan,  12  Ala.  180. 
could  not  be  the  subject  of  this  remedy        '  Webb  v.  Bowler,  5  Jones,  362. 
by  attachment.     Without  fully  deoid-        *  Alexander  v.  Lydick,  80  Mo.  341. 
ing  this  point,  which  is  not  necessarily        "  Morton  v.  Pearman,  28  Ga.  323. 
raised  in  this  case,  we  see  no  reason        '^  Graves  v.  Strozier,  37  Ga.  32, 
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The  official  bond  of  a  county  treasurer  is  an  "  obligation 
for  the  direct  payment  of  money." '  So  is  a  bail  bond  in 
a  criminal  case.''  "  Recovery  of  money  "  covers  an  action 
either  ex  contractu  or  ex  delicto^  or  a  mechanic's  lien;*  but 
not  an  action  to  charge  the  separate  estate  of  a  married 
woman  with  the  payment  of  notes  made  by  her;°  nor 
an  action  for  an  injunction  against  the  infringement  of  a 
trade-mark,  and  for  damages.*  A  suit  on  an  administra- 
tor's bond  is  not  a  suit  on  a  "  written  instrument  for  the 
direct  payment  of  money."  ^ 

§  3508.  Debts  not  Due. — In  the  absence  of  statutory 
authority,  the  debt  must  be  due,  or  the  attachment  can- 
not be  sustained.'  An  attachment  issued  on  the  9th  of 
November  against  one  who  had  agreed  to  deliver  cotton 
that  fall  is  void,  the  obligor  not  being  in  fault  until  the 
expiration  of  the  fall."  An  accommodation  acceptor  of  a 
bill  of  exchange  is  not  entitled  to  an  attachment  against 
the  drawer  until  after  payment  of  the  bill  by  him.'"  If  a 
vendor  who  contracts  to  deliver  goods  at  a  future  day  cer- 
tain receives  payment  of  the  price,  and  before  the  day 
appointed  disables  himself  from  complying  with  his  con- 
tract, the  purchaser  may  treat  the  contract  as  rescinded, 
and  sue  presently  for  the  money  paid  out;  and  an  attach- 
ment on  such  a  debt  would  not  be  premature,  though 
commenced  before  the  time  fixed  for  the  delivery  of  the 
cotton."  And  when  the  debt  was  fraudulently  contracted, 
it  becomes  due  immediately.'^  In  some  states  an  attach- 
ment is  allowed  on  a  debt  not  yet  due.''  Under  such  a 
statute  the  holder  may  proceed  in  this  way  against  the 

'  Monterey  County  v.   McKee,   51        '  People  v.  Boylau,  25  Fed.  Rep.  594. 
Cal.  255.  8  Tignor  v.  Bradley,  32  Ark.  781. 

2  San  Franoiaoo  v.  Brader,  50  Cal.        '  Moore  v.  Diokerson,  44  Ala.  485. 
506.  "  Henderson  v.  Thornton,  37  Miss. 

*  Davidson  «.  Owens,  5  Minn.  69;  448;  75  Am.  Dec.  70. 

Morrison  v.  Lovejoy,  6  Minn.  183.  "  Russell  v.  Gregory,  62  Ala.  454. 

*  Gillespie  v.  Lovell,  7  Kan.  419.  "  Muser  v.  Lisser,  67  How.  Pr.  509. 
'  Hoover  v.  Gibson,  24  Ohio  St.  389.  "  Drake  on  Attachment,  sees.  31  at 
°  Guilhou  V.  Lindo,  9  Bosw.  601,  seq. 
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indorser  of  a  negotiable  note,*  or  upon  a  note  on  the  day 
it  is  payable.''  But  where  by  statute  an  attachment  is 
permitted  on  a  debt  not  due,  such  debt  must  nevertheless 
be  an  actual  subsisting  debt,  which  in  time  will  become 
due.'  "The  statute  does  not  apply  to  debts  resting  in 
mere  contingency,  whether  they  will  ever  become  due  to 
the  attaching  creditor  or  not."  *  If  the  proceeding  is  un- 
der a  statute  allowing  attachments  for  debts  not  due,  debts 
due  cannot  be  recovered  in  this  way,  nor  can  a  debt  due 
be  combined  with  a  claim  not  due.'  Judgment  cannot  be 
entered  until  the  demand  matures.' 

§  3509.  Suits  by  One  Partner  against  Another. — Under 
the  statutes  giving  attachment  to  "creditors,"  it  seems  that 
in  Illinois  a  partner  may  have  an  attachment  on  an  action 
of  account  instituted  by  him  against  his  copartner.'  But 
in  other  states  an  action  by  attachment  by  one  partner 
against  another  for  an  amount  alleged  to  be  due  him  from 
the  partnership  cannot  be  maintained,*  or  at  least  until 
there  has  been  an  accounting  and  an  ascertainment  of  the 
balance  due.' 

'  Smead   v.    Chrisfield,    1    Handy,  coparcener  is  just  as  sacred  as  that  of 

442.  any   other   creditor;   and   because  he 

''  Cox  V,    Beinhardt,    41   Tex.    591.  cannot  resort  to  the  more  usual  com- 

See   WhitweU  v.    Brigham,   19   Pick,  mou-law  actions  to  enforce  his  rights 

117.  aflfords  no  reason  why  he  should  be  de- 

'  Blanchard  v.  Grouaset,  1  La.  Ann.  prived  of  the  benefit  of  the  attachment 

96;  Read  v.  Ware,  2  La.   Ann.  498;  act,    when    he  presents   a   case    that 

Moore  v.  Dickerson,  44  Ala.  485.     An  would  authorize  an  attachment  were 

attachment  will  lie  on  an  unmatured  he  permitted  to  sue  in  debt  or  assump- 

debt  when  nothing  but  time  is  want-  sit. "    And  see  Halloway  v.  Brinkley,  42( 

ing  to  fix  an   absolute  indebtedness:  6a.  266. 

Bacon  v.  Marshall,  37  Iowa,  581;  Brace        '  Rice  v.  Beers,  1  Rice  Dig.  75;  Levy 

V.  Greeley,  36  Iowa,  352.     See  Dwinel  v.  Levy,  11  La.  581;  Brinegar  v.  Grif- 

V.  Stone,  30  Me.  384.  fin,  2  La.  Ann.  154;  Johnson  v.  Short,  Z, 

•  Black  V.  Zaoharie,  3  How.  483.  La.  Ann.  277;  Wheeler  v.  Farmer,  38' 

'  Levy  V.  Millman,  7  Ga.  167;  Dan-  Cal.  203.     An  action  between  partners 

forth  V.  Carter,  1  Iowa,  546.     Contra,  for  an  accounting  is  not  an  action  upon 

Kahn  K.  Kahn,  44  Ark.  404.  a   "demand   arising  upon   contracff 

«  Ware  v.  Todd,  1  Ala.  199;  Jones  Treadway  v.  Ryan,  3  Kan.  437. 
V.  Holland,  47  Ala.  732;  Rice  v,  Jeren-        »  Treadway  v.   Ryan,  3  Kan.  437; 

son,  54  Wis.  248.  Guilhonw.  Lindo,  9  Bosw.  601;  Aok- 

'  Humphreys  v.  Matthews,  11   III.  royd  u.  Ackroyd,  11  Abb.  Pr.  345;  20 

471;  the  court  saying:  "The  claim  of  How.  Pr.  93;  Ketchum  ».  Ketchum,  1 

a  joint  tenant,  tenant  in  common,  or  Abb.  Pr.,  N.  S.,  167. 
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§3510.      Creditor    Holding    Collateral    Security.  —  A 

creditor  maj'  attach  though  he  holds  property  of  the 
debtor  as  collateral  security  for  the  debt.'  A  mortgagee 
of  personal  property  whose  debt  is  payable  may  waive 
his  claim  under  the  mortgage  and  attach  the  property  to 
secure  the  debt.'  Both  separate  and  joint  creditors  may 
attach  either  separate  or  joint  property,  and  sell  it  upon 
execution  in  satisfaction  of  their  judgments,  without  re- 
gard to  the  equities  of  the  debtors.* 

§  3511.  Who  may  Bring  Attachment.  —  In  general, 
any  creditor  is  authorized  to  sue  out  an  attachment;  and 
the  statute  is  silent  as  to  the  matter  or  form  of  the  action 
in  which  the  writ  may  issue.  It  is  applicable  to  actions 
of  account,  and  the  claim  of  a  joint  tenant,  tenant  in  com- 
mon, or  coparcener  may  be  enforced  under  it.*  Where 
the  remedy  is  given  to  a  "  creditor,"  a  creditor  is  one 
who  has  a  right  to  require  of  another  the  fulfillment  of 
a  contract  or  obligation.'  It  has  been  held  to  include  a 
claimant  of  unliquidated  damages  for  negligence  in  per- 
forming a  contract,'  and  of  damages  for  breach  of  a  cove- 
nant.' Non-residents  as  well  as  residents  may  avail 
themselves  of  the  writ  of  attachment;^  and  so  where  both 
parties  are  non-residents.'  A  corporation,  either  foreign 
or  domestic,  as  well  as  a  natural  person,  may  sue  by  at- 
tachment.'"    The  state  has  the  same  right  as  any  other 

1  Whitwell  V.  Brigham,  19  Pick.  '  Woolfolk  v.  Cage,  Walk.  Ch.  300. 
117;  Taylor  v.  Cheever,  6  Gray,  146;  ^W&vi  v.  McKenzie,  33  Tex.  297; 
overruling  Cleverly  v.  Bracket*,  8  7  Am.  Eep.  261;  Mitchell  u.  Shook,  72 
Mass.  150.  But  see  Porter  v.  Brooks,  111.  492;  Uiveus  v.  Merchants'  Bank, 
35  Cal.  199;  Beaudry  v.  Vaohe,  45  85  111.  442;  Woodley  v.  Shirley,  Minor, 
Cal.  3.  24;  Posey  v.  Buckner,  3  Mo.  413;  Gra- 

2  Buck  V.  Ingeraoll,  11  Met.  226;  ham  v.  Bradbury,  7  Mo.  281;  Mc- 
Whitney  v.  Parrar,  51  Me.  418;  Libby  Clerkin  v.  Sutton,  29  Ind.  407;  Gray 
V.  Cushman,  29  Me.  429.  v.  Briscoe,  6  Bush,  687;  Ex  parte  Cald- 

'  Bardwell  v.  Perry,  19  Vt.  292;  47  well,  6  Cow.  603;  Robbins  v.  Cooper, 

Am.  Dec.  687.  6  Johns.  Ch.  186. 

*  Humphreys  v.   Matthews,   11  111.  '  Hills    v.    Lazelle,    5   Sneed,    363; 

471.  Ward  v.  McKenzie,   33  Tex.  297;   7 

'  Drake    on  Attachment,    sec.    12;  Am.  Rep.  261. 

citin-  1  Bouvier'a  Law  Diet.  383.  '"Trenton    Banking  Co.  v.  Haver- 

"  ]s.)W  Haven  Saw  Mill  Co.  v.  Fow-  stick,  11  N.  J.  L.  171;  Union  Bank  v. 

ler,  28  Conn.  103.  United  States  Bank,  4  Humph.  369. 
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creditor/   or   a   board   of  supervisors   in   behalf  of  the 
county.^  ' 

§  3512.  Liability  of  Persons  in  Representative  Capaci- 
ties—  Corporations — Other  Persons. — An  heir,  executor, 
trustee,  or  one  who  claims  merely  by  right  of  representa- 
tion cannot  be  proceeded  against  as  an  absent  debtor,' 
unless  he  is  sued  personally.*  A  corporation,  domestic  or 
foreign,  is  liable  to  attachment.'  An  infant  may  be  ad- 
judged a  trustee  for  any  personal  property  in  his  hands 
belonging  to  the  principal  defendant,  or  for  any  debt  for 
necessaries  due  to  him.'  An  attachment  may  issue  against 
a  female  debtor.' 

§  3513.  The  Grounds  for  Attachment. — Ordinarily, 
the  mere  inability  of  a  debtor  to  pay  his  debts  will  not 
justify  attaching  his  property.'  "  Attachment,"  says  Mr. 
Waples,'  "  is  based  on  the  assumed  indebtedness  of  prop- 
erty, and  it  authorizes  procedure  against  it  where  the  per- 
sonal debtor  cannot  be  effectively  reached  by  ordinary 
process."  The  principal  grounds  for  resort  to  this  ex- 
traordinary remedy  are  the  same  in  all  the  states,  a  few 
exceptional  grounds  existing  in  only  a  few  states.  These 
principal  grounds  are:  1.  Where  the  debtor  absents  him- 

1  People  V.  Johnaon,  14  111.  342.  Port.  404;  South  Carolina  R.   R.  Co. 

ii  State  ti.  Fortinberry,  54  Miss.  316.  v.   McDonald,   5  Ga.   531;   Wilson   v. 

=  Haight  V.  Bergh,  15  N.  J.  L.  183;  Danforth,  47  Ga.  676;  Bushel  v.  Com. 

Peacock  v.  Wildes,  8  N.  J.  L.   179;  Ins.   Co.,  15  Serg.  &  R.  173;  U.  S. 

Taliaferro  v.  Lane,  23  Ala.  369;  Smith  Bank  v.  Merchants' Bank,  1  Rob.  (Va.) 

V.  Riley,  32  Ga.  356;  Bryant  v.  Fussel,  573;  Martin  v.  Branch  Bank,  14  La. 

11  R.   I.   286;   Stanton  v.    Holmes,  4  415;  Hazard  v.  Agricultural  Bank,  11 

Day,  87;  Weyman  u.  Murdock,  Harp.  Rob.  (La.)  326;  Bowen  v.  First  Nat. 

125;  In  re  Hurd,  9  Wend.  465;  Jack-  Bank,  34  How.  Pr.  408;  Robinson  v. 

son  V.  Walsworth,  1  Johns.  Oas.  372;  Nat.    Bank,   81   N.  Y.  385;  37  Am. 

Metcalf  V.  Clark,  41  Barb.  45.    Oontra,  Rep.   508;  Everdell  v.  R.   R.  Co.,  41 

Mooes  V.  White,  3  Gratt.  139;  Car-  Wis.  395.     Contra,  McQueen  v.  Mid- 

rington  v.  Didier,  8  Gratt.  260.  dletown  Mfg.  Co.,  16  Johns.  5;  Vogle 

*  In  re  Galloway,  21  Wend.  32;  34  v.  New  Grenada  Canal  Co.,  1  Houst. 

Am.  Dec.  209.  294. 

'  St.   Louis   Perpetual  Ins.   Co.   v.  «  Soofield  v.  White,  29  Vt.  330. 

Cohen,  9  Mo.  421;  Mineral  Point  R.  '  Davis  v.  Mahany,  38  N.  J.  L.  104; 

R.  Co.  V.  Keep,  22  111.  9;  74  Am.  Dec.  Contra,  Williams  v.  R.  R.  Co.,  8  Mo. 

123;  Libbey  v.  Hodgdon,  9  N.  H.  394;  Apn.  135. 

Union  Bank  v.  U.  S.  Bank,  4  Humph.  spammer  v.  Keith,  16  Neb.  91. 

369;  Planters  etc.  Bank  v.  Andrews,  8  •  Waples  on  Attachment,  31. 
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self  or  absconds  from  the  state;  2.  Where  he  conceals 
himself;  3.  Where  he  is  a  non-resident;  4.  Where  he  is 
about  to  remove  his  property  from  the  state;  5.  Where 
he  is  fraudulently  disposing  of  his  property,  or  is  about 
to  do  so;'  6.  Where  the  debt  has  been  fraudulently  con- 
tracted. 

§  3514.  ■  Absent  Debtors. — Absence,  in  the  attachment 
law,  does  not  mean  a  mere  temporary  absence  with  inten- 
tion to  return.^  But  an  absence,  even  with  an  intention 
to  return,  is  sufficient  if  it  was  taken  to  avoid  proceedings 
by  the  creditor,  or  naturally  has  that  effect.'  And  one 
who  removes  to  another  state  for  purposes  requiring  his 
remaining  there  for  an  indefinite  time  must  be  deemed 
a  non-resident  of  the  state  he  leaves,  for  the  purpose  of 
subjecting  his  property  there  to  attachment,  although  he 
may  intend  to  return  in  the  remote  future.*  If  a  person 
voluntarily  absent  himself  from  his  residence  or  country 
with  the  intention  of  engaging  in  hostilities  against 
the  latter,  he  cannot  be  permitted  to  complain  of  legal 
proceedings  regularly  prosecuted  against  him  as  an  ab- 
sentee, on  the  ground  of  his  inability  to  return  or  to  hold 
communication  with  the  place  where  the  proceedings  are 
conducted.^ 

Illusthations.  —  An  attachment  was  permitted  where  the 
debtor  "  has  been  absent  from  the  state  four  months."  Held, 
that  if  he  left  his  home  with  the  intention  of  going  out  of  the 

'  The   fraudulent    act   of   a  debtor  V^orsham,   15  Mo.   657;   Ellington   v. 

made  the   ground   of   an   attachment  Moore,  17  Mo.  424;  Clark  v.  Arnold, 

must  have  accrued  before  the  time  of  9   Dana,    305;   Pitts   v.  Burroughs,   6 

the  making  of  the  affidavit  or  it  must  Ala.    733;    Alston   v.    Newcomer,    42 

then  exist:  Bumberger   t.  Gerson,  24  Miss.  186;  Klepper  w.  Powell,  6  Heisk. 

Fed.  Rep.  257.  503;  Egan  v.  Lumsden,  2  Disn.   168; 

'  Mandel  v.  Peet,  18  Ark.  236;  Wat-  Meek  v.  Eox,  42  Miss.  513. 
son   V.    Pierpont,  7   Mart.   (La.)  413.         '  In  re  Thompson,  1  V^^end.  43;  Mor- 

"It  often  happens  that  the  ordinary  gan  v.  Avery,  7  Barb.  656;  Gibson  v. 

process  of  the  law  is  delayed  by  the  McLaughlan,  1  Browne  (Pa. ),  292;  New 

temporary   and   innocent    absence   of  Orleans  Canal  Co,  v.  Comly,   1  Rob. 

resident    debtors;    but   such    absence  (La.)  231. 

does  not  subject  them  to  the  extraor-         *  Wheeler  v.    Cobb,    75   N.   C.    21; 

dinary  remedy  by  attachment":  Fuller  Leathers  v.  Cannon,  27  La.  Ann.  522. 
V.  Bryan,  20  Pa.  St.  144;  Kingsland  ii.        *  Ludlow  v.  Ramsey,  11  Wall.  581. 
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state,  and  was  absent  four  months,  he  was  within  the  statute, 
though  he  was  detained  in  another  part  of  the  state  several 
days  before  crossing  the  line:  Spalding  v.  Simms,  4  Met.  (Ky.) 
285.  A,  a  merchant  in  New  Orleans,  in  the  summer,  left  his 
store  in  charge  of  an  agent,  and  went  to  New  York  on  business, 
declaring  his  intention  of  returning  in  the  fall.  Held,  not  an 
absence:  Watson  v.  Pierpont,  7  Mart.  (La.)  413.  An  attach- 
ment was  permitted  where  the  debtor  was  "without  the  limits 
of  the  state."  The  debtor,  by  his  conduct  and  conversation  be- 
fore his  disappearance,  had  given  good  reason  to  believe  that  he 
was  out  of  the  state,  nevertheless  he  was  really  in  concealment 
in  the  state.  Held,  that  there  was  no  ground  for  the  attach- 
ment:  Wheeler  v.  Degnan,  2  Nott  &  McC.  323. 

§  3515.  Absconding  Debtors. — An  absconding  debtor 
is  one  who  hides,  conceals,  or  absents  himself  from  his 
usual  place  of  abode  with  intent  to  avoid  legal  process.' 
He  need  not  go  beyond  the  limits  of  the  state.''  So  a 
person  who  shuts  himself  up  from  his  creditors  is  an  ab- 
sconding debtor.*  But  one  who  leaves  his  abode,  without 
any  fraudulent  design,  and  intending  to  return,  is  not 
an  absconding  debtor.*  An  intention  to  abscond  is  not 
sufficient;  there  must  be  an  actual  absconding,  such  as 
prevents  service  of  process  on  the  debtor.'  One  who 
resides  abroad,  and  comes  thence  into  a  particular 
jurisdiction,  and  then  returns  to  his  domicile,  cannot  be 
said,  in  leaving  the  place  he  has  visited,  to  be  an  ab- 
sconder.^ An  attachment  is  wrongfully  sued  out  if  the 
defendant  intended  to  remove  or  leave  the  state,  but  aban- 
doned such  intention,  and  the  plaintiff  had  notice  of  this; 
abandonment  of  intention  before  suing  out  the  attach- 

'  Bennett  v.  Avaut,  2  Sneed,  152.  sconding:     State  v.  Morris,  50  Iowa, 

2  Field     V.     Adreon,    7     Md.    209;  203.    See  Lorri  v.  Higgina,  2  Chand. 

Btouffer  V.  Niple,  40  Md.  477.  116.     It   is   not   enough   that,  having 

^  Ives  V.  Curtis,  2  Root,  133.  departed   with    a   lawful     intent,    he 

•  Boardman  v.    Bickford,    2   Aiken,  stays   away   with   intent   to   defraud: 

345;    Fitoh  v.   Waite,   5  Conn.    117;  Hafern  v.  Davis,  10  Wis.  501. 

Oliver  v.  Wilson,    29  Ga.    642;   In  re        "  Temple  v.    Cochran,   13   Mo.  116; 

Chipman,  1  Wend.  66;  In  re  Warner,  Kingsland  v.  Worsham,  15  Mo.  657. 

S  Wend.  424;  Groyne  v.  Wells,  2  111.         « In   re   Fitzgerald,  2   Caines,    318; 

App.  574.     An  affidavit  averring  that  In  re  Schroeder,  6  Cow.  603;  Shugart 

the  defendant  is  in  another  state,  and  v.    Orr,    5    Yerg.    192;    Clements    v. 

is  about  to  sell  or  remove  his  prop-  Kerby,  7  U.  C.  P.  103. 

erty,  does  not  sufficiently  aver  an  ab- 
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ment.*  The  declaration  of  the  party  at  the  time  of  his 
departure,  or  immediately  previous  thereto,  as  to  his  des- 
tination and  intention  to  return,  are  admissible  to  show 
his  innocent  intention;^  and  so  are  they  to  show  his  in- 
tention to  abscond.'  Evidence  of  common  reputation-in 
the  neighborhood  on  the  subject  is  inadmissible.* 

Illustrations.  —  A  debtor  went  from  the  town  of  his  usual 
residence  to  another  town  in  the  state,  and  there  worked  openly 
at  his  trade  as  a  journeyman,  for  above  three  months,  without 
taking  any  measures  to  conceal  himself.  Held,  not  to  be  an 
absent  or  absconding  debtor  with  respect  to  a  creditor  in  the 
town  which  he  left,  though  his  friends  and  neighbors  there  did 
not  know  where  he  was,  and  his  absence  was  a  subject  of  con- 
versation among  them:  Fitch  v.  Waite,  5  Conn.  117.  One  of 
two  partners  was  guilty  of  fraudulent  acts,  on  account  of  which 
he  absconded.  The  other  party  remained  in  the  state,  carrying 
on  the  business,  and  had  been  guilty  of  no  actual  misconduct. 
Held,  that  an  attachment  could  be  had  only  against  the  prop- 
erty of  the  absconding  partner:  Bogart  v.  Dart,  25  Hun,  395. 

§  3516.    Debtors  Concealing  or  Secreting  Themselves. — 

Some  of  the  statutes  use  the  words  "conceal"  and  "secrete," 
—  "so  conceals  or  secretes  himself  that  process  cannot 
be' served  on  him."  These  words  are  synonymous.'  In 
an  Illinois  case  the  meaning  of  this  phrase  is  thus  stated: 
It  is  concealment  to  avoid  service  of  process,  no  matter 
whether  for  an  hour,  a  day,  or  a  week,  whether  with  a 
view  to  defraud  creditors,  or  merely  to  have  time  to  make 
a  disposition,  lawful  or  otherwise,  of  his  property,  before 
his  creditors  get  at  him;  it  is  placing  himself  designedly 
so  that  his  creditor  cannot  reach  him  with  process,  which 
constitutes  concealment  under  the  statute."     If  a  person 

'  Reddy  v.  Bego,  33  Miss.  529.  "  Goas  v.  Gowing,  5  Rich.  477;  Con- 

'  Oliver   V.     Wilson,    29     Ga.    642;  rad  v.  McGee,  9  Yerg.  428. 

Brady  v.  Parker,  67  Ga.   636;  Pitts  v.  "  Young  v.  Nelson,  25  111.  565;  North 

Burroughs,  6  Ala.  733;    Havis  v.  Tay-  v.  McDonald,   1  Biss.  57.     An  affida- 

lor,    13  Ala.   324;  Burgess  v,  Clark,  3  vit  showing  that  the  person  making  it 

Ind.    250;   Offut  v.    Edwards,    9  Rob.  had  called  at  the  residence  of  the  de- 

(La.)  90;  Wallace  v.  Lodge,  5  111.  App.  fendant,  and  endeavored  to  secure  an 

507.  interview   with   him,   which   was   re- 

•  Ross  V.  Clark,  32  Mo.  296.  fused,  under  the  asserted  authority  of 

*  Pitta   V.    Burroughs,  6   Ala.     733;  the  defendant,  is  not  sufficient:  Wal- 
Havis  V.  Taylor,  13  Ala.  324.  lach  v.  Sippilli,  65  How.  Pr.  601. 
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going  away  tells  his  neighbors  where  he  is  going,  it  is  not 
concealment  that  he  does  not  also  inform  his  creditor/ 
But  if,  in  leaving,  he  request  false  information  to  be 
given  of  his  movements,  this  is  concealment.*  The  fact 
that  the  defendant  lives  out  of  the  county  where  he  does 
business  does  not  amount  to  "concealing"  himself  within 
the  statute.'  The  concealment,  to  justify  an  attachment, 
must  be  to  avoid  or  dely  claims  of  creditors.  A  conceal- 
ment to  avoid  a  criminal  prosecution  is  not  within  the 
law.*     And  the  debtor  must  conceal  himself.' 

§  3517.  Non-resident  Debtors.  —  In  all  the  states,  that 
the  debtor  is  a  non-resident  is  a  good  ground  for  an  at- 
tachment against  his  property .'  The  phraseology  is  dif- 
ferent; some  statutes  say,  "when  the  defendant  is  a 
non-resident";  others,  "when  the  defendant  is  not  an  in- 
habitant"; others,  "  when  the  defendant  resides  out  of  the 
state."  Yet  all  these  are  held  to  be  synonymous  in  mean- 
ing.' But  residence  and  domicile  are  not  convertible 
terms.  The  debtor  may  have  his  domicile  in  a  foreign 
state,  and  yet  have  a  residence  in  the  country  where  the 
suit  is  brought.*  "  The  debtor  may  be  the  subject  of  a 
foreign  power;  he  may  be  a  citizen  of  a  state  other  than 
that  in  which  the  attachment  suit  is  instituted;  he  may 
not  only  be  a  citizen  and  a  voter  there,  but  his  domicile 
or  principal  residence  may  be  there;  yet  if  he  have  a 
residence  also  in  the  place  where  the  suit  is  brought,  at 
which  he  may  be  duly  served  with  ordinary  process,  his 

'  Waloott  V.  Hendrick,  6  Tex.  406.  pear  by  averments  " :  Winkler  v.  Bar- 

2  North  V.  McDonald,  1  Biss.  57.  thel,  6  111.  App.  111. 

'  Boggs  V.  Bindskoff,  23  111.  66.  »  Waples  on  Attachment,  34. 

•  Evans  K.  Saul,  8  Martin,  N.  S.,  247.         'Drake    on    Attachment,    sec.    59; 

*  "To  authorize  the  attachment,  it  Waples  on  Attachment,  34,  35.  In 
must  appear  that  there  was  an  intent  Maryland  it  was  even  held  that  the 
upon  the  part  of  the  debtor  to  conceal  word  "  citizen,"  in  the  attachment  law 
himself  so  that  process  cannot  be  of  that  state,  was  held  to  mean  the 
served  upon  him.  It  must  be  his  own  same  thing  as  "inhabitant"  and  "res- 
misconduct  or  bad  faith,  and  not  the  ident":  Field  v.  Adreou,  7  Md.  209j 
acts  or  misconduct  of  any  other  per-  Rise  wick  v.  Davis,  19  Md.  82. 

son,  and  that  fact  must  positively  ap-        ^  Drake  on  Attachment,  sec.  58. 
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property  ought  not  to  be  subjected  to  attachment."  *  A 
person  once  acquiring  a  residence  in  a  place  does  not  lose 
it  by  going  out  of  the  state,  unless  with  such  removal  the 
intention  is  also  present  to  make  such  new  place  his  home, 
either  temporarily  or  for  good.^  One  who  has  left  the 
state,  removed  his  family,  and  engaged  in  permanent 
business  elsewhere,  is  a  non-resident,  although  he  may 
intend  to  return  at  some  uncertain  time.'  A  change  of 
abode  with  the  intention  of  not  returning  (sine  animo 
revertendi)  makes  one  immediately  a  non-resident  of  the 
place  from  which  he  came.*  But,  having  a  residence  in 
the  state,  the  fact  that  he  is  a  new-comer  will  not  justify 
an  attachment,*  nor  the  fact  that  he  is  only  a  boarder  or 
lodger;  the  mode  of  living  is  not  material.^  So  the  debtor 
may  be  a  citizen  of  the  state  in  which  the  suit  is  brought, 
and  be  domiciled  there;  yet  if  he  be  residing  at  the  time 
out  of  the  state,  he  is  a  non-resident,  and  within  the  at- 


'  Waples  on  Attachment,  36;  Perrine 
V.  Evans,  35  N.  J.  L.  221;  Stout  v. 
Leonard,  37  N.  J.  L.  492;  In  re 
Thompson,  1  Wend.  45;  Haggart  v. 
Morgan,  5  N.  Y.  422;  55  Am.  Dee. 
350;  Ellington  v.  Moore,  17  Mo.  424; 
Wells  V.  People,  44  111.  40.  "A  resi- 
dence or  place  of  abode,  in  this  state, 
of  a  temporary  or  permanent  character, 
at  which  a  summons  might  lawfully 
be  served,  is  the  condition  on  which 
process  of  attachment  cannot  be  issued. 
If  the  debtor  has  not  such  a  place  of 
abode  that  a  summons  could  be  served 
at  it,  he  is  a  non-resident  within  the 
nieaning  of  the  statute,  and  may  be 
proceeded  against  by  attachment": 
Baldwin  v.  Flagg,  43  N.  J.  L.  498. 

2  Lyle  V.  Foreman,  1  Dall.  480;  Bain- 
bridge  V.  Alderson,  2 Browne  (Pa.),  51; 
Long  V.  Ryan,  30  G-ratt.  718;  Shipman 
V.  Woodbury,  2  Miles,  67;  Wheeler  v. 
Degnan,  2  Nott  &  McO.  323;  Smith 
V.  Story,  1  Humph.  420;  Stratton  v. 
Brigham,  2  Sneed,  420;  Reed's  Appeal, 
71  Pa.  St.  378;  Tibbits  v.  Townsend, 
15  Abb.  Pr.  221;  Collins  v.  Campbell, 
9  How.  Pr.  521;  Wolf  v.  McGavock, 
23  Wis.  516;  Weltkany  v.  Loehr,  53 
N.  Y.  Sup.  Ct.  79;  Hither  v.  Ina.  Co., 


32  Kan.  504;  Loder  v.  Littlefield,  39 
Mich.  512;  Bowers  v.  Ross,  55  Miss. 
213.  "Residence  is  made  up  of  fact 
and  intention;  that  is,  of  abode  with 
intention  of  remaining":  Pfoutz  v, 
Comford,  36  Pa.  St.  422. 

'  Morgan  v.  Nunes,  54  Miss.  308. 

*  Moore  v.  Holt,  10  Gratt.  284;  In 
re  Wrigley,  4  Wend.  602;  8  Wend. 
134;  Whitley  ».  Steakly,  3  Baxt.  393; 
Nailor  V.  French,  4  Yeates,  241;  Tay- 
lor V.  Knox,  1  Dall.  158;  Farrow  v. 
Barker,  3  B.  Mon.  217;  McCoUem  v. 
White,  23  Ind.  43;  Reed  v.  Ketch,  1 
Phila.  105. 

^  People  V.  McClay,  2  Neb.  7; 
Swaney  v.  Hutchins,  13  Neb.  266; 
Heidenback  v.  Schland,  10  How.  Pr. 
477;  Chesney  v.  Francisco,  12  Neb. 
626;  Brown  v.  Ashbongh,  40  How.  Pr. 
260;  Barnet's  Case,  1  Dall.  152;  Long 
j;.  Ryan,  30  Gratt.  718.  But  a  citizen 
of  one  state  who  removes  therefrom 
clandestinely  and  conceals  himself  in 
another  to  evade  process,  does  not  be- 
come a  resident  of  the  latter  state  till 
he  has  acquired  a  fixed  place  of  resi- 
dence: Shugart  v.  Orr,  5  Yerg.  192. 

*  Drake  on  Attachment,  sec.  62; 
Kennedy  v.  Baillie,  3  Yeates,  65. 
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tachtnent  laws.*  Or  he  may  have  a  domicile  nowhere,  or  a 
residence  nowhere;  to  ground  an  attachment,  the  essential 
is  that  he  be  a  non-resident  of  the  state  where  the  remedy- 
is  sought,  not  that  he  must  be  a  resident  elsewhere.^  That 
a  person  has  a  place  of  business  in  the  state,  coming  there 
in  business  hours,  does  not  make  him  a  resident,  if  he 
lives  outside  the  state.'  If  he  be  a  "  non-resident,"  the 
fact  that  he  is,  at  the  time  of  the  attachment,  temporarily 
in  the  state  does  not  alter  the  case,''  nor  the  fact  that  he 
is  in  the  state  looking  around  and  making  up  his  mind 
whether  he  will  settle  here  or  not.'  As  to  at  what  point 
of  time  the  person  departing  from  his  place  of  abode  be- 
comes a  non-resident  of  the  state  in  which  he  has  resided, 
it  seems  that  an  actual  removal  out  of  the  state  is  neces- 


'  Haggart  v.  Morgan,  5  N.  Y.  422; 
55  Am.  Dec.  350;  Frost  v.  Brisbin,  19 
Wend.  11;  32  Am.  Dec.  423;  Risewick 
V.  Davis,  19  Md.  82;  Dorsey  v.  Kyle, 
30  Md.  512;  96  Am.  Dec.  61;  Alston 
V.  Newcomer,  42  Miss.  186;  Morgan 
t'.  Nunes,  54  Miss.  308;  Wheeler  v. 
Cobb,  75  N.  C.  21;  Wolf  v.  McGavook, 
23  Wis.  516;  Mayor  v.  Genet,  4  Han, 
487;  Burrill  v.  Jewett,  2  Robt.  701. 
In  Weber  v.  Weitling,  18  N.  J.  Eq. 
443,  it  is  said:  "A  man  may  not 
change  his  domicile,  he  may  do  nothing 
to  acquire  or  establish  a  new  domicile, 
but  may  have  abandoned  his  residence. 
If  a  resident  of  the  state  sells  his 
homestead  and  goes  to  Europe  with  all 
his  family,  with  the  intention  of  re- 
maining a  few  months  or  a  few  years, 
and  then  returning  and  purchasing  a 
new  home  somewhere  in  the  state,  and 
residing  here,  he  acquires  no  new 
domicile;  he  is  a  citizen  of  New  Jersey, 
but  he  has  no  residence  here.  The 
test  of  residence  under  the  attachment 
act  is,  whether  a  person  has  such  resi- 
dence in  the  state  as  that  a  summons 
can  be  served." 

^  "  He  need  not  be  a  foreign  resi- 
dent. He  may  be  a,  cosmopolitan, 
having,  no  fixed  place  of  abode.  He 
may  be  a  constant  traveler,  claiming 
no  home.  He  may  be  personally 
amenable  to  no  particular  jurisdiction. 
The  essential  charge  is  that  he  is  not 


residing  or  living  in  the  state":  Waples 
on  Attaohineut,  35. 

'  Barry  v.  Beckover,  6  Abb.  Pr.  374; 
Wallace  v.  Castle,  68  N.  Y.  370;  Ma- 
lone  V.  Lindley,  1  Phila.  192;  Greene 
V.  Beckwith,  38  Mo.  384;  Rayne  v. 
Taylor,  10  La.  Ann.  726;  Perriue  v. 
Evans,  35  N.  J.  L.  221.  Even  al- 
though he  has  furnished  apartments 
at  his  place  of  business,  and  habitually 
lodges  and  takes  his  meals  there: 
Murphy  v.  Baldwin,  11  Abb.  Pr.,  N. 
S.,  407;  41  How.  Pr.  270.  A  non-resi- 
dent of  Georgia,  who  is  lessee  of  a  rail- 
road in  that  state,  and  liable  to  be 
sued  as  a  railroad  company,  is  not,  on 
that  account,  exempted  from  proceed- 
ings by  attachment  like  other  non- 
residents: Breed  ».  Mitchel,  48  Ga. 
533. 

»  BuTcalow  V.  Trump,  1  Houst.  363; 
Mai  one  ».  Lindley,  1  Phila.  192;  Greene 
V.  Beckwith,  38  Mo.  384;  Jackson  v. 
Perry,  13  B.  Mon.  231;  Bryan  v.  Dun- 
seth,  1  Martin,  N.  S.,  412;  Rayne  v. 
Taylor,  10  La.  Ann.  726;  Murphy  v. 
Baldwin,  41  How.  Pr.  270;  In  re  Fitz- 
gerald, 2  Caines,  318;  Barnet's  Case,  1 
Dall.  152;  Boardman  v.  Bickford,  2 
Aiken,  345;  Shugart  v.  Orr,  5  Yerg. 
192;  In  re  Wigley,  8  Wend.  134;  4 
Wend.  602;  Perrine  v.  Evans,  35  N. 
J.  L.  221;  Frost  v.  Brisbin,  19  Wend. 
11;  32  Am.  Dec.  423. 

'  Burrows  v.  Miller,  4  How.  Pr.  349. 
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sary,  and  until  lie  has  quitted  the  state  he  is  not  a  non- 
resident, notwithstanding  his  intention  to  remove.'  The 
legal  residence  of  the  wife  follows  that  of  her  husband.* 
An  attachment  against  anon-resident  will  not  be  set  aside 
on  the  ground  that  the  defendant  has  since  become  a 
resident.' 

Illustrations.  —  A  had  a  business  in  New  York,  where  he 
was  engaged  eight  hours  a  day.  His  house  was  in  New  Jersey, 
where  he  lived  with  his  family,  spending  there  his  nights  and 
Sundays.  All  his  property  and  business  capital  were  in  New 
York.  Held,  that  A  was  a  non-resident  of  New  York:  Barry  v. 
Bockover,  6  Abb.  Pr.  374.  A  had  a  residence  in  New  York,  in 
which  he  lived  in  the  winter,  and  one  in  New  Jersey,  where  he 
lived  in  the  summer.  Held,  that  A  was  a  non-resident  of  New 
Jersey  in  the  winter:  Stout  v.  Leonard,  37  N.  J.  L.  492.  In 
May,  1881,  A  came  from  Illinois  to  Nebraska,  with  the  inten- 
tion of  al)andoning  his  former  residence  and  taking  up  a  new 
one,  leaving  his  wife  in  Illinois  until  October.  Held,  that  an 
attachment  made  in  an  action  begun  against  them  in  January, 
on  the  ground  that  they  were  non-residents,  could  not  be  sus- 
tained: Swaney  v.  Hutchins,  13  Neb.  266. 

§  3518.  Removing  Property  from  State. — Where  a 
statute  authorizes  attachment  "where  the  defendant  is 
about  to  remove  his  property  from  the  state,"  it  must 
appear  that  the  property  is  of  such  a  character  that  its 
removal  out  of  the  state  is  beyond  its  ordinary  and  cus- 
tomary use.*  Thus  to  take  a  steamboat  on  her  regular 
trip  out  of  the  state,^  or  to  take  logs  to  their  usual  place 
of  sale  outside  the  state,*  is  not  within  the  statute;  nor  is 
shipping  property  by  a  debtor  to  a  creditor  in  another 
state  in  payment  of  a  bona  fide  debt,  and  without  fraudulent 
intent.'    So  the  mere  fact  that  the  defendant  is  removing 

'  Ballinger  v.  Lantier,  15  Kan.  608;  N.  J.  L.  516;  Baldwin  v.  Flagg,  4,3  N. 

Kugler   0.  Shreve,  28   N.    J.  L.   129;  J.  L.  495.     See  post,  Conflict  of  Laws. 

Knapp  V.  Gerson,  25  Fed.  Rep.  197.  '  Larimer  v.  Kelly,  10  Kan.  298. 

Contra,  Clark  v.  Ward,  12  Gratt.  440.  *  Warder    v.    Thrilkeld,    52    Iowa, 

Intention  to  remove   one's  residence  134. 

within  the  state  does  not  exempt  him  *  Russell    v.    Wilson,    10    La.    367; 
from  the  operation  of  an  attachment  Lyons  v.  Mason.   4  Cold.   525;  Mont- 
law  against  non-residents.    There  must  gomery  v.  Tilly,  I  B.  Mon.  155;  Hogan 
also    be    actual    removal:    Adams   v,  v.  Canes,  12  La.  Ann.  49. 
Evans,  19  Kan.  174.  '  Hurd  v.  Jarvia,  1  Finn.  475. 

'  Haokettstown  Bank  v.  Mitchell,  28  '  Eioe  v.  Pertuis,  40  Ark.  157. 
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part  of  his  property  is  no  ground  for  attachment  if  he  has 
left,  or  intends  to  leave,  sufficient  to  satisfy  the  debt.' 
Taking  property  out  of  the  state  for  a  mere  temporary 
purpose,  intending  to  bring  it  back,  is  not  a  "removal" 
within  the  statute.^  To  sustain  the  issue  of  the  defend- 
ant being  about  to  remove  his  property,  it  is  not  neces- 
sary to  show  that  he  is  doing  so  with  fraudulent  intent,^ 
unless  the  statute  so  provides.*  If  the  purpose  to  remove 
exists,  and  may  be  carried  out  in  one,  two,  three,  or  sev- 
eral weeks  or  months,  and  the  object  is  to  evade  or  delay 
creditors,  the  writ  may  issue.  This  purpose,  like  all 
other  motives,  may  be  inferred  from  the  speeches,  acts, 
and  conduct  of  the  party,  although  his  movements  may 
not  be  characterized  by  "fright,"  "speed,"  or  " haste." ^ 

Illustrations. —  A  statute  authorized  an  attachment  of  the 
goods  of  a  person  "removing  out  of  the  county."  Held,  that 
the  goods  of  one  not  a  resident  of  the  state,  but  who  was  pass- 
ing through  the  same,  could  be  attached:  Johnson  v.  Lowry,  47 
Ga.  560;  15  Am.  Rep.  655. 

§  3519.     Concealing   or    Disposing  of   Property.  —  In 

many  states  an  attachment  is  authorized  upon  the  ground 
that  the  defendant  has  disposed  of,  or  is  about  to  fraudu- 
lently dispose  of,  his  property.*     "  His  property,"  in  this 

'  White     V.    Wilson,    18    111.    21;  estly  the  withdrawal   of   the  amount 

Ridgway  v.    Smith,    17   111.    33;   Ha-  away  from  his  liability,  in  the  domes- 

ber  V.  Nassitts,  12  Fla.  589;  Stewart  tic  court,  to  his  creditors." 

V.    Cole,    46   Ala.    646;    Montague   v.  ^  Friedlander    v.    Pollock,    5   Cold. 

Gaddis,    37    Miss.     453;     Runyan  v.  490;    Warder  v.  Thrilkeld,  52   Iowa, 

Morgan,  7  Humph.  210;  Friedlander  v.  134. 

Pollock,  5  Cold.  490;  Steele  v.  Dodd,  ^  Friedlander    v.    Pollock,   5  Cold. 

14    Neb.    496.     But    see   HoUiday  v.  490;  Mack  v.  MoDaniel,   2  McCrary, 

Cohen,  34  Ark.  707;  Mack  v.  McDan-  198;  Durr  v.  Hervey,  44  Ark.  301;  51 

iel,  2  McCrary,  198.     In  Friedlander  Am.  Rep.  594. 

V.  Pollock,  5  Cold.  490,  the  court  say:  *  Hunter  v.  Soward,  15  Neb.  215. 

"It  is  not  possible  to  define  by  precise  *  Myers  v.  Farrell,  47  Miss.  281. 

words  the  amount  of  property  removed,  '  Chouteau  ».  Sherman,  11  Mo.  .385; 

or  about  to  be  removed,  which  will  Knapp  v.  Joy,  9  Mo.  App.  47;  Field 

bring  the  debtors  within  the  scope  of  v.  Livermore,   17  Mo.  218;  Enders  v. 

the  statute.     It  need  not   be  all   his  Richards,    33    Mo.    598;    Spencer   v. 

property,  nor  will  a  comparative  little  Deagle,    34  Mo.   455;   Taylor  v.   Ku- 

suffice.  '  It  must  be  an  amount  of  sub-  huke,  26  Kan.  132;  Rosenfeld  v.  How- 

stantial   consequence   in   reference  to  ard,  15  Barb.  546;  Wilson  v.  Britton, 

the  ability  of  his  estate  to  bear  hou-  6  Abb.  Pr.  97;  6  Abb.  Pr.  33;  Dick- 
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connection,  has  been  construed  to  mean  any  property  in 
his  possession  to  which  he  claims  title,  though  his  title  may 
be  imperfect  or  bad.^  "  Disposing  "  of  the  property  means 
any  kind  of  alienation  of  it,  whether  by  sale,  gift,  pledge,  or 
other  transfer.^  But  a  dealer's  daily  selling  of  his  goods 
in  the  regular  course  of  his  feusiness  is  not  within  the 
statute;'  nor  selling  property  for  the  purpose  of  obtain- 
ing money  with  which  to  purchase  necessaries  for  his 
family;*  nor  using  small  amounts  of  a  firm's  assets  for 
individual  expenses  and  obligations;'  nor  a  mere  threat 
by  a  debtor  to  make  a  preferential  assign  ment;°  nor  con- 
fessions of  judgment  in  favor  of  bona  fide  creditors,  for 
the  purpose  of  hindering  or  defrauding  other  creditors/ 
Some  statutes  include  "  concealing  "  as  well  as  disposing 
of  his  property,  and  such  concealing  may  be  by  a  con- 
cealment or  misrepresentation  of  fact  as  well  as  of  prop- 
erty.' It  is  not  necessary  to  show  that  the  defendant  was 
about  to  dispose  of  all  his  property;  the  attachment  will 
be  sustained  if  it  is  shown  that  he  was  about  to  dispose 
of  any  part  of  it.'  Actual  intent  to  delay,  and  not  a  mere 
refusal  to  pay  debts,  is  requisite.^"  An  intent  to  defraud 
his  creditors  is  essential."  Where  the  facts  averred  in 
an  affidavit  are  traversed  by  the  defendant's  plea,  the 
burden  of  proof  is  on  the  plaintiff  to  establish  facts  suffi- 
cient to  prove  fraud,  and  it  is  not  enough  that  the  de- 

iason  v.  Benham,  10  Abb.  Pr.  390;  12  »  Powell  v.  Matthews,   10  Mo.  49. 

Abb.   Pr.  150;  Gasherie  v.  Apple,   14  And    see    Anderson   v.    O'Reilly,    54 

Abb.  Pr.  64;  Hazlette  v.  Lake,  1  Deady,  Barb.  620. 

469;  Donnell  v.  Jones,  17  Ala.  689;  52  '  Taylor  v.  Myers,  34  Mo.  81;  John- 
Am.  Dec.  194.  son  v.  Laughlin,  7  Kan.  359;  Flanna- 
' Treadwell  v.  Lawlor,  15  How.  Pr.  8.  gan  v.  Donaldson,  85  Ind.  517;  Weiller 
=  BuUexe  v.  Smith,  73  Mo.  151.  But  v.  Sohreiber,  63  How.  Pr.  491. 
not  an  alienation  in  writing:  Id.  "  Durr  v.  Jackson,  59  Ala.  203. 

^  Hernsheim  a.  Levy,  32  La.  Ann.  "  Bowen  u.  Gilkison,  7  Iowa,  503; 

340.  Pittman    v.    Searoey,    8    Iowa,    352; 

*  Bates  V.  Fry,  22  Mo.  App.  80.  Spencer  v.  Deagle,  34  Mo.  455;  Hinda 
'  M  oKinney  v.  Rosenbaud,  23  Fed.  v.  Fagebank,  9  Minn.   68.     In  order 

Rep.  785.  to  sustain  an  attachment  of  real  estate 

*  Evana  v.  Warner,  21  Hun,  574;  on  the  ground  of  its  fraudulent  con- 
Farwell  v.  Furniss,  67  How.  Pr.  188.  veyance,  fraud  on  the  part  of  the  pur- 
But  see  Stevens  v.  Helpman,  29  La.  chaser,  as  well  as  of  the  debtor,  must 
Ann.  635.  be  established:  Johnston  v.  Field,  62 

'  Estea  V.  Fry,  22  Mo.  App.  80.  Ind.  377. 
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fendant  was  trying  to  dispose  of  his  stock  of  goods,  there 
being  no  proof  that  he  had  no  other  property,  that  he 
owed  other  debts,  or  that  he  was  insolvent.^  Fraud  may 
be  presumed  where  defendant  is  about  to  put  his  property 
out  of  his  hands  without  consideration  while  in  debt.* 
One  who,  when  embarrassed,  gives  a  mortgage  without 
consideration,  in  order  to  cover  up  and  conceal  his  inter- 
est in  land,  and  to  defraud  and  hinder  his  creditors, 
affords  ground  suflEicieut  for  an  attachment  by  a  creditor; 
and  attachment  proceedings,  once  instituted,  will  not  be 
vacated  because  the  debtor  offers  the  attaching  creditor 
a  second  mortgage  upon  the  same  property.'  In  Illinois 
and  other  states  the  fraud  must  be  intentional;  must  be 
a  fraud  in  fact,,  and  not  merely  a  constructive  fraud.* 
The  fraudulent  intent  must  be  in  existence  before  the 
attachment  is  sued  out.^ 

Illustrations. — A  few  days  before  the  issuing  of  the  writ, 
the  defendant  had  made  a  deed  of  property  to  his  wife,  which 
was  left  to  be  recorded,  but  was  never  recorded,  and  two 
days  before  the  suit  was  brought,  the  deed,  by  consent  of  all 
parties  in  interest,  was  withdrawn  and  destroyed;  defendant 
executed  the  deed  in  good  faith  on  information  that^  he  had  a 
right  to  provide  for  his  wife,  but  on  learning  that  he  could  not, 
it  was  withdrawn  and  destroyed,  so  that  at  the  date  of  the  writ 
there  was  no  deed  in  existence.  Held,  that  the  court  properly 
quashed  the  writ:  McCrosky  v.  Leach,  63  111.  61.  An  insolvent 
debtor  made  to  a  creditor  an  exhibit  of  liabilities  and  assets, 
setting  forth  cash  on  hand  and  book  debts,  but  not  the  value  of 
stock  on  hand.  The  question  of  the  value  of  such  stock  was 
discussed,  however,  its  value  being  uncertain,  and  the  creditor 
was  able  to  form  an  opinion.  Held,  that  the  debtor  was  not 
liable  to  an  attachment  for  concealing  the  value  of  his  property: 
Kipling  v.  Corbin,  66  How.  Pr.  12. 

§  3520.  Debt  Fraudulently  Contracted. — A  ground  of 
attachment  in  several  states  is  that  the  debtor  fraudu- 

'  Towle  0.  Lamphere,  8  111.  App.  399.  ^  Warner  v.  Everett,  7  B.  Mon.  262. 

^  Curtis  V.  Hoadley,  29  Kan.  566.  It  will  not  do  to  show  such  an  intent  a 

'  Taylor  v.  Kuhuke,  26  Kan.  132.  long  time — say  ten  years — before  the 

*  Shore  v.   Farwell,   9  Brad.  App.  attachment:  Lewis  v.  Kennedy,  3  Gt. 

256;  Eaton  v.  Wella,  18  Minn.  410.  Greene,  57. 
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lently  contracted  the  debt.*  False  representations  made 
by  the  debtor  after  the  debt  was  contracted  do  not  make 
the  debt  fraudulent.^  That  one  has  misapplied  money 
which  came  into  his  hands  rightfully  will  not  authorize 
an  attachment  on  the  ground  of  fraudulent  contraction  of 
a  debt.'  The  fraud  must  be  a  fair  and  logical  sequence 
from  facts  proved,  and  the  sources  from  which  witnesses 
derive  information  must  be  given.  It  is  not  enough  that 
the  defendant  was  insolvent  when  he  purchased  the  goodsj 
that  he  bought  more  goods  than  he  needed,  and  failed  to 
disclose  his  insolvency, — no  false  statements  having  been 
made,  —  nor  that  afterwards  he  refused  to  secure  the 
plaintiff,  though  large  discounts  were  offered.*  A  debtor 
who,  by  fraudulently  representing  himself  to  be  solvent, 
induces  the  acceptance  of  new  notes  for  overdue  ones 
fraudulently  incurs  an  "  obligation,"  within  the  Wisconsin 
statute.* 

Illustrations.  —  One  who  was  indebted  seven  thousand  dol- 
lars made,  in  order  to  obtain  credit,  a  financial  statement  item- 
izing his  indebtedness  at  only  two  thousand  five  hundred  dollars, 
and  on  the  faith  thereof  obtained  the  credit.  Held,  a  fraud,  and 
ground  for  an  attachment:  Rosenthal  v.  Wehe,  58  Wis.  621.  A 
drew  upon  B  for  the  price  of  certain  hogs,  writing,  "  I  have  pur- 
chased 125  hogs,"  etc.  B  paid  the  draft;  but  it  subsequently 
appeared  that  at  the  time  of  writing  A  had  not  purchased  any 
hogs  for  B.  Held,  fraud  in  the  contracting  of  the  debt  justify- 
ing an  attachment:   Young  v.  Cooper,  12  Neb.  610. 

§  3521.     Anomalous   Grounds  in  Certain  States.  —  In 

Arkansas'  and  Kentucky'  an  attachment  will  lie  where 

'  Marqueze  v.  Sontheimer,  59  Miss.  '  Marqueze  v.  Sontheimer,  59  Miss. 

430;  Young  v.   Cooper,   12  Neb.   610;  430. 

Rosenthal    v.    Wehe,    58    Wis.    621.  ^  Goss  v.  Boiilder  County  Comm'rs, 

The  Ohio  statute   providing   that  an  4   Col.    468;    Rohan   Brothers    Boiler 

attachment  may  issue  "  in  a  civil  action  Mfg.   Co.   ».  Latimore,   18  Mo.   App. 

for  the  recovery  of  money  "  when  the  16. 

the  defendant   has   "fraudulently   or  'Ellison  i/.  Bernstein,  60  How.  Pr. 

criminally  contracted  the  debt  or  in-  145. 

curred  the  obligation "  sued  on,  in-  '  Waohter    v.   Famachon,   62   Wis. 

eludes  a  civil  action  to  recover  unliqui-  117. 

dated  damages  for  assault  and  battery;  '  Ala.  Code  1876. 

Sturdevaut  v.  Tuttle,  22  Ohio  St.  111.  '  Bullitt's  Ky.  Code  1876. 
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personal  property  has  been  ordered  to  be  delivered  to  the 
plaintiff,  but  the  defendant  has  so  disposed  of  it  that  the 
sheriff  cannot  execute  the  order;  and  in  Kentucky,  when 
the  defendant  has  not  property  enough  in  this  state  to 
satisfy  the  plaintiff's  demand,  and  the  collection  will  be 
endangered;'  in  Georgia,^  where  property  is  sold  and  de- 
livered, when  the  debt  becomes  due  and  the  property  is 
still  in  the  possession  of  the  purchaser  and  not  paid  for;' 
in  Kansas,*  where  the  debtor  has  failed  to  pay  the  price 
of  an  article,  payable  on  delivery ,°  and  where  the  action 
is  for  damages  resulting  from  a  felony  or  misdemeanor, 
or  for  seduction;  in  Nevada,^  where  the  contract  is  for 
the  direct  payment  of  money  in  the  state,  and  is  not 
secured  by  mortgage,  lien,  or  pledge,  or  if  so  secured,  the 
mortgage,  etc.,  has  been  rendered  nugatory  by  the  defend- 
ant's act;  in  Rhode  Island,'  where,  since  the  contracting 
of  the  debt,  the  defendant  has  owned  property  or  received 
an  income  which  he  has  refused  or  neglected  to  apply  to 
the  debt;  in  Virginia,'  where  the  suit  is  for  specific  per- 
sonal property. 

'  Burdett  v.  Phillips,  78  Ky.  246.  demand  payment   upon  delivery,  an 

'  Ga.  Code  1882.  attachment  under  the  provision  is  not 

'  See  Camp  v.  Cahn,  53  Ga.  558.  authorized:  Young  v.  Lynch,  30  Kan. 

•  Dassler's  Gomp.  Laws  1879.  205. 

'  Where  the  contract   to  pay  upon  *  Nev.  Comp.  Laws  1873. 

delivery  has  been  modified  by  the  ven-  '  E,.  I.  Stats.  1882. 

dor,  or  if  he  has  waived  the  right  to  '  Va.  Code  1873. 
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§  3522.  Affidavit  Required  to  Give  Court  Jurisdiction 
—  Collateral  Attack  of  Judgment.  —  All  the  statutes  re- 
quire, as  a  preliminary  to  tlie  issuance  of  a  writ  of  attach- 
ment, that  the  plaintiff  or  creditor  make  an  afiBdavit  that 
one  or  more  of  the  statutory  grounds  for  the  issue  of  a 
writ  exist.  The  jurisdiction  of  the  court  depends  upon 
this  affidavit,  and  unless  this  jurisdiction  exists,  the  writ 
and  all  subsequent  proceedings  founded  upon  it  are  void. 
Therefore,  if  there  be  no  affidavit,  or  if  the  affidavit  be  so 
defective  as  not  to  be  amendable,  the  whole  proceedings 
are  void.^  But  if  the  affidavit  tends  to  make  out  a  case 
for  the  creditor,  but  is  defective  in  form,  the  subsequent 
proceedings  cannot  be  attacked  collaterally."      If  there 

•  Waples  on  Attachment,  77;   Sta-  Densmore,  43  Mich.  461;  Bray  v.  Mo- 

ples  V.  Fairohild,  3  N.  Y.  41;  Miller  Clury,  55  Mo.  128;  Hargadine  v.  Van 

V.  Brinkerhoff,  4  Denio,  118;  47  Am.  Horn,  72  Mo.  370. 
Dec.  242;  Greenway  v.  Mead,  26  N.        '  Wade    on    Attachment,   sec.    55; 

J.  L.  303;  Maples  0.  Tunis,  11  Humph.  Webber  v.  Weitling,  3  N.  J.  Eq.  441; 

108;  53  Am.  Dec.  779;  Matthews  v.  Skinner  v.  Moore,  2  Dev.  &  B.  138;  30 
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be  no  affidavit  at  all,  or  one  with  a  total  absence  of  the 
grounds  prescribed  by  law  as  essential  to  the  issue  of  the 
writ,  the  writ  so  issued  will  be  without  jurisdiction,  and 
all  subsequent  proceedings  will  be  void.^  In  case  of  sev- 
eral orders  of  attachment  issued  at  the  same  time,  or  in 
succession,  but  one  affidavit  is  necessary.''  The  affidavit 
may  contain  the  requisites  both  of  a  complaint  and  affi- 
davit, so  as  to  dispense  with  any  separate  complaint.' 

§  3523.  Who  may  Make  Affidavit.  — The  affidavit  may 
be  made  by  the  plaintiff,  or  his  agent  or  attorney.*  An 
affidavit  in  an  action  by  a  corporation  may  be  made  by 
its  agent.'  In  an  affidavit  made  by  an  agent  or  attorney, 
he  must  describe  himself  as  such,*  and  having  done  so,  it 
is  not  necessary  for  him  to  swear  that  he  is  the  agent  or 
attorney  of  the  plaintifiP.'  He  must  state  that  he  makes 
it  on  behalf  of  the  plaintiff.'  Where  the  affidavit  by  stat- 
ute is  to  be  made  "by  the  plaintiff,  or  some  person  for 
him,"  an  affidavit  made  by  one  not  the  plaintiff  will  be 
held  to  be  made  for  him.'  But  where  it  is  to  be  made 
"by  the  plaintiff,  or  some  one  in  his  behalf,"  it  must  show 
that  the  affiant  (if  not  the  plaintiff)  was  his  agent  or  at- 
torney, or  made  it  on  his  behalf.*"  He  need  not  disclose 
his  means  of  knowledge."    But  he  must  state  the  grounds 

Am.    Dec.   155;    Moresi  v.   Swift,   15  v.  DaflSn,  5  La.  Ann.  496;  Rausch  v. 

Nev.  2lS;  Russell  v.  Work,  35  N.  J.  Moore,  48  Iowa,  611;  30  Am.  Rep.  412. 

L.   316;   Orowell  v.  Johnson,  2   Neb.  *  Trenton    Banking    Co.    v.    Haver- 

146;   Boothe  v.  Estes,   16  Ark.   104;  stick,  11  N.  J.  L.  171. 

Hardin  v.  Lee,  51  Mo.  241.  «  Willis    v.    Lyman,    22   Tex.    268 

'  Drake  on  Attachment,  sec.  89.  Manley  v.  Headly,   10  Kan.   88;  Tea 

*  Thompson  v.  Stetson,  15  Neb.  112.  sier  v.  Crowley,  16  Neb.  369. 
'  Dunn  V.  Crocker,  22  Ind.  324.  '  Wetherwax  v.  Paine,  2  Mich.  555 

*  Waples  on  Attachment,  81;  Flake  Evans  v.  Lawson,  64  Tex.  199. 
V.  Day,  22  Ala.  132;  Murray  v.  Cone,         *  Wiley  v.  Aultman,   53   Wis.  560 
8  Port.  250;  Cribben  v.  Sohillinger,  30  Miller  v.  R.  R.  Co.,  58  Wis.  310. 
Hun,  248;  Bates  v.  Pinstein,   15  Abb.         «  Mandel  v.  Peet,  18  Ark.  236;  Gil 
N.  C.  480;  Franklin  Sav.  Inst.  v.  Bank,  keson  v.  Knight,  71  Mo.  403. 

1  Met.  (Ky.)  156;  Weaver  v.  Roberts,  "  Wiley  v.  Aultman,   53   Wis.   560 

84  N.  0.  493;  Beers.  Hooper,  32  Miss.  Miller  v.  R.  R.  Co.,  58  Wis.  310. 

246.  CoMiira,  Didier  D.Kerr,  12  Gill  &  J.  "  Gilkeson  ».  Knight,  71   Mo.  403 

499;  Mantz  v.  Hendley,  2  Hen.  &  M.  Rice  v.  Morner,  64  Wis.  599;  Ander 

308.     Either  the  attorney  at  law  or  in  son   v.  Wehe,   58   Wis.  615.     Contra, 

fact:  Clark  v.  Morse,  16  La.  575;  Aus-  Cribben  v-  Sohillinger,  30   Hun,  248 

tin».  Latham,  19  La.  88.   See  Wetmore  Marine  Bank  v.  Ward,  35  Hun,  395, 
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for  the  attachment  positively,  though  he  may  state  the 
amount  to  the  best  of  his  belief/  Although  the  statute 
authorizes  the  afiSdavit  to  be  made  by  an  "attorney,"  one 
attorney  may  verify  some  of  the  essential  facts,  and  an- 
other attorney  the  others.'' 

§  3524.  Before  Whom  Taken. — The  affidavit  need  not 
be  taken  before  the  officer  who  issues  the  writ;  any  officer 
authorized  to  take  oaths  will  do.'  An  officer,  as  plaintiff, 
cannot  make  an  affidavit  before  his  own  deputy,*  nor  can 
a  party  properly  take  it  before  his  own  attorney.' 

§  3525.  Form  of  AfiBdavit. — Where  the  plaintiff  files  a 
petition  sworn  to,  this  will  take  the  place  of  an  affidavit," 
provided  it  contain  all  the  statutory  essentials  of  an  affi- 
davit.^ The  affiant  should  sign  the  affidavit,  but  bis 
omission  to  do  so  is  not  fatal  if  it  can  be  otherwise  shown 
that  he  made  the  oath;'  nor  is  the  signature  of  the  officer 
to  the  jurat  absolutely  necessary,  if  it  can  be  shown  in 
other  ways  that  the  oath  was  administered.'  So  the  omis- 
sion of  the  official  designation  of  the  officer  after  his  name 
is  not  fatal;^"  nor  the  omission  of  his  seal."  The  omission 
of  a  venue  in  the  affidavit  is  not  fatal.'^     Unless  required 

1  Stowers  v.  Carter,  28  Ga.  351.  ^  Miller  v.  Chandler,  29  La.   Ann. 

'  Lewis  V.  Stewart,  62  Tex.  352.  88;   Watts  v.    Harding,    5   Tex.    386; 

3  Wright  V.  Smith,  66  Ala.  545;  Miu-  Shaffer   v.    Suudwall,    33    Iowa,    579; 

neecew.Jeter,  65 Ala.  222;  Dorrt).  Clark,  Scott  «.  Doneghy,  17  B.  Mon.  321. 

7  Mich.  310;  Rowley  v.  Berrian,  12  111.  '  Endel  v.  Leibrook,  33  Ohio  St.  254. 

198.     Even  the  clerk  of  another  county  '  Bedus  u.  Wafford,  4  Smedes  &  M. 

from  where  the  writ  is  issued:  Wright  579;  Hitsman  v.  Garrard,  16  N.  J.  L. 

V.  Smith,  66  Ala.  545;  Wicker  v.  Scho-  124;  Bates  v.  Robinson,  8  Iowa,  310; 

field,  59  Ga.  210.     Or  an  authorized  Stout  v.  Folger,  34  Iowa,  71;   West 

officer  in  another  state:  Mineral  Point  Tennessee  Agricultural  etc.  Ass'n  v. 

R.  R.  Co.  V.  Keep,  22  111.  9;  74  Am.  Madison,  9  Lea,  407.     Contra,  Cohen 

Dec.  124.  V.  Manco,   28  Ga.   27;  Hargadine  v. 

*  Owens  V.   Johns,  59  Mo.  89.     A  Van  Horn,  72  Mo.  370. 

notary  public  was  an  employee  of  a  °  English  v.  Wall,  12  Rob.  (La.)  132; 

bank,  in  which  a  member  of  a  firm  de-  Kruse  v.  Wilson,  79  111.  233;  Wiley  v. 

siring  an  attachment  was  also  an  em-  Bennett,  9  Baxt.  581. 

ployee  and  stockholder.     Held,  not  to  '•  Singleton  v.  Wofford,  4  HI.  576. 

create  such  a  relation  between  the  two  But  see  Birdsong  v.  McLaren,  8   Ga. 

as  made  it  improper   for   the  notary  521. 

to  issue  the  attachment:  Georgia  Ice  ''  Finn  v.  Rose,  12  Iowa,  565. 

Co.  V.  Porter,  70  Ga.  637.  '^  Strutters  v.    McDowell,   5  Neb. 

'  Bliss  V.  Molter,  58  How.  Pr.  112.  491. 
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by  statute,  the  affidavit  need  not  show  that  an  action  has 
been  commenced  or  summons  issued.'  But  the  cause  of 
action  must  be  shown  in  the  affidavit.^  It  need  not  re- 
cite the  allegations  of  the  complaint.  It  is  enough  if,  in 
general  terms  describing  the  demand,  it  shows  it  to  be 
that  on  which  suit  is  brought.'  And  surplusage  in  an 
affidavit  will  not  vitiate  it.* 

§  3526.  Writ  Issuing  on  AflBdavit  Alone  —  Ofiacer's 
Duty  only  Ministerial.  —  Where  the  affidavit  is  required 
only  to  state  the  existence  of  a  ground  of  attachment, 
and  thereupon  the  writ  is  to  be  issued,  the  officer's  duty 
is  merely  ministerial;  i.  e.,to  see  if  the  affidavit  conforms 
to  the  statute,  and  not  to  inquire  into  the  truth  of  the 
allegations  it  contains.' 

§  3527.  Existence  of  Grounds  to  be  Proved  by  Party 
— Ofl&cer's  Duty  Judicial.  —  But  in  other  states  the  ex- 
istence of  the  ground  of  attachment  must  be  proved  to 
the  satisfaction  of  the  judge  or  officer  issuing  the  writ. 
Here  be  acts  judicially.     "  In  every  such  case  evidence 

^  Piokhardt    v.    Antony,    27    Hun,  tiff  of  an  affidavit  stating  the  ultimate 

269;  Blake  v.  Sherman,  12  Minn.  420.  facts  in  the  language  of  the  statute, 

2  Pomeroy  v.  Rioketts,  27  Hun,  242.  together    with    an     undertaking     in 

'  Bowers'  v.  London  Bank,  3  Utah,  amount  and   form  as  defined   by  stat- 

417.  ute.     Upon  such  compliance  with  the 

*  Spear  v.  King,  6  Smedes  &  M.  276;  statute,  the    plaintiff  demands,    as   a 

Farley  v.  Farior,  6  La.  Ann.  725.    But  right,  the   issuance   of  the  writ,  and 

see  Emmet  v.  Yeigh,  12  Ohio  St.  335.  in  issuing  the  writ,  the  clerk  has  no 

'  Ferris   v.    Carlton,    8   Phila.    549;  discretionary    power.      He    but  per- 

Reyburn  v.  Brackett,  2  Kan.   227;  83  forms  a  ministerial  duty  in  obedience 

Am.  Dec.   457;  Mayhew  v.  Dudley,    1  to   a    plain  statutory  mandate.     The 

Pinn.  95;  Harrison  v.  King,  9  Ohio  St.  authorities  cited  from  New  York  re- 

388;  Coston  v.  Page,  9  Ohio  St.   397;  ports  to  which  our  attention  is  called 

Crawford    v.    Roberts,     8    Or.    324;  by   appellant    are    all    applicable   to 

Ellison   u.    Tallon,    2    Neb.     14.     In  cases  arising  under  the  revised  statutes 

Wheeler  v.  Farmer,  38   Cal.    215,  the  and  codes  of  procedure  of  that  state, 

court  said:    "  The  objection  that   the  each  of  which,  in  essential  particulars, 

afi&davit  does  not  state  the  probative  is  different  from  our  statute.     There 

facts  necessary  to  establish   the  ulti-  the   issuance  of  the  writ,  both  under 

mate  facts  required  by  statute  to  be  the  revised  statutes  and  code,  is  only 

shown  as  the  basis  of  the  writ   is  not  upon  the  order  of  a  judicial  officer  to 

well  taken.     Under  our  statute,  it  is  whom    application    for    the    writ    ia 

the  duty  of  the  clerk  of  the  court  in  made,    who,    in   a    judicial    capacity, 

which  the  suit  is  commenced  to  issue  acts  upon  the  application,  and  either 

the  writ  upon  the  filing  by  the  plain-  grants  or  denies  the  writ." 
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must  be  presented  to  and  acted  on  by  the  officer.  He 
cannot  act  upon  his  own  knowledge  or  mere  belief,  how- 
ever well  founded  it  may  be,  nor  upon  report  or  informa- 
tion. If  proof  be  presented  to  him,  a  mere  error  in 
judgment  as  to  its  legality  or  sufficiency  will  impose  no 
liability  upon  him;  but  there  must  be  some  proof."^  Thus 
where  an  attachment  is  allowed  whenever  it  shall  appear 
by  affidavit  that  for  "good  and  sufficient  reason  the  plain- 
tiff will  be  in  danger  of  losing"  his  debt  unless  an  at- 
tachment issue,  a  statement  is  required  of  the  facts  relied 
on  to  show  the  danger  to  the  creditor  of  losing  such  debt; 
and  the  competency  and  sufficiency  of  these  facts  for  that 
purpose  are  referred  to  the  sound  discretion  of  the  officer 
to  whom  application  for  the  writ  is  made.* 

§  3528.  What  Afiadavit  must  Show.  —  The  two  prin- 
cipal averments  in  the  affidavit  are:  1.  The  indebtedness 
of  the  defendant;  and  2.  The  grounds  for  the  exercise  of 
the  extraordinary  remedy  to  secure  it.  The  first,  as  in 
all  actions  upon  contract,  is  essential  to  the  plaintiff's  re- 
covery as  a  matter  of  pleading,  with  this  addition,  that 
the  certainty  of  statement  required  by  the  statute  must  be 

'  Drake   on    Attachment,    sec.    99;  slight   and  inconclusive,    the   process 

Skinnion  v.    Kelley,    18   N.    Y.    355;  will  be  valid,  until  it  is  set  aside  by  a 

Easton  v.  Malavasi,  7  Daly,  147;  Allen  direct  proceeding   for  that    purpose. 

V.    Myer,  7  Daly,   229;   Vosburgh   v.  In  one  case   the   court   acts   without 

Welch,  i  1   Johns.   175.     In  Miller  v.  authority;  in  the  other,  it  only  errs  in 

Brinkerhoff,   4   Denio,     118,     47   Am  judgment  upon   a  question   properly 

Dec.    242,     Bronson,     C.    J.,      said:  before  it  for  adjudication:     Matter  of 

"  When  certain  facts  are  to  be  proved  Faulkner,    4    Hill,    598;     Harman  v. 

to  a  court   of  special  and  limited  ju-  Brotherson,  1  Denio,  537;  Vosburgh  v. 

risdiotion     as   a  ground    for    issuing  Welch,    11   Johns.    175;     Tallmau  v. 

process,  if  there   be  a  total   defect  of  Bigelow,  10  Wend.  420.     In  one  case, 

evidence  as  to  any  essential  fact,  the  there   is   a   defect   of  jurisdiction;   in 

process  will  be  declared  void,  in  what-  the   other,  there   ia  only  an   error  of 

ever   form    the    question  may   arise,  judgment.        Want     of    jurisdiction 

This  is  suiBciently  established  by  the  makes   the   act  void;  but   a   mistake 

cases  cited  at   the  bar,  as  well  as  by  concerning  the   just  weight   and  im- 

many  others  to  be  found  in  the  books,  portance  of  evidence  only  makes  the 

But  when  the  proof  isas  a   legal   ten-  act  erroneous,  and  it  will  stand  good 

dency  to  make  out  a  proper  case,  in  until  reversed." 

all  its  parts,  for  issuing   the  process,  '  Keigher  v.  McCormick,  11  Minn, 

then,   although    the  proof    may    be  545. 
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followed.*  Thus  the  following  statements  as  to  the  claim 
and  indebtedness  have  been  held  essential  to  the  validity 
of  the  affidavit:  The  amount  of  the  indebtedness;^  that 
the  claim  is  just;'  that  no  part  of  the  debt  is  paid;*  the 
existence  of  a  cause  of  action;*  the  grounds  of  the  action;* 
the  nature  of  the  indebtedness,  i.  e.,  in  what  manner  the 


'  Wade  on  Attachment,  sec.  65; 
Waples  on  Attachment,  86;  Friabie  v. 
Williamson,  16  N.  J.  L.  61;  Yarnallw. 
Haddaway,  4  Harr.  (Del.)  437. 

'Klenk  v.  Sohwalm,  19  Wis.  Ill; 
Flower  v.  Griffith,  12  La.  345;  Mor- 
rison V.  Ream,  1  Finn.  244;  Espey  v. 
Heidenheimer,  58  Tex.  662;  Joiner  v. 
Perkins,  59  Tex.  300;  Marshall  v. 
Alley,  25  Tex.  342.  "The  statute 
gives  no  latitude  of  statement  in  the 
affidavit  as  to  the  amount  due;  some 
fixed  and  definite  sum  to  whioh  the 
affiant  can  positively  depose  must  be 
named.  In  estimating  the  amount  so 
positively  stated,  the  utmost  exactness 
is  not  required.  It  may  be  a  little 
more  or  a  little  less  than  the  real 
amount  without  vitiating  the  proceed- 
ings, provided  that  the  sum  be  such 
that  the  affiant  can  conscientiously 
depose  to  its  correctness.  But  the 
amount  named  must  be  certain,  leav- 
ing no  room  for  speculation  on  the 
face  of  the  affidavit  ':  Lathrop  v.  Sny- 
der, 16  Wis.  293.  But  this  need  not 
be  sworn  to  positively;  it  is  sufficient 
if  he  swear  to  the  best  of  his  knowl- 
edge and  belief:  Powell  v.  Hampton, 
Cam.  &  N.  86,  299.  It  need  not  dis- 
close the  evidence,  as  a  bond  or  note, 
etc.,  but  only  the  sum  claimed  as  due: 
Fleming  v.  Burge,  6  Ala.  373.  In  a 
suit  for  damages  for  breach  of  contract, 
it  must  show  the  speciiio  amount  of 
damages:  Golden  Gate  Concentrator 
Co.  V.  Jackson,  13  Abb.  N.  C.  476. 
The  writ  cannot  be  had  where  the 
damages  demanded  are  uncertain  in 
amount:  Wilson  v.  Louis  Cook  Mfg. 
Co.,  88  N.  C.  5.  The  statement  of  an 
amount  "as  near  as  this  plaintiff  is 
able  to  determine"  is  insufficient: 
Hawes  v.  Clement,  64  Wis.  152.  But 
where  the  bill  states  the  amount  of 
the  defendant's  indebtedness,  it  is  not 
necessary  the  affidavit  should  state  it: 
345 


Foster  v.  Hall,  4  Humph.  346;  Morgan 
V.  Johnson,  15  Tex.  568;  Kennedy  v. 
Morrison,  31  Tex.  207. 

'  Taylor  v.  Smith,  17  B.  Mon.  536; 
Worthington  v.  Gary,  1  Met.  (Ky.) 
470;  Allen  o.  Brown,  4  Met.  (Ky.) 
342;  Bailey  v.  Beadles,  7  Bush,  383; 
Wilkins  v.  Tourtellott,  28  Kan.  825; 
Livengood  v.  Shaw,  10  Mo.  273;  Gul- 
man  v.  Virginia  Iron  Co.,  5  W.  Va. 
22;  Ludlow  V.  Ramsay,  11  Wall.  581; 
Evans  v.  Tucker,  59  Tex.  2^9.  An 
affidavit  that  "the  plaintiffs  are  justly 
entitled  to  recover  "  the  sum  claimed 
is  sufficient:  Gutman  v.  Virginia  Iron 
Co.,  5  W.  Va.  22.  If  the  affidavit 
shows  that  the  claim  is-  just,  it  is  suf- 
ficient, although  no  positive  statement 
of  the  justice  of  the  claim  is  made: 
Wilkins  v.  Tourtellott,  28  Kan.  825. 

*  Turner  v.  McDaniel,  1  McCord, 
552. 

"  Manton  v.  Poole,  67  Barb.  330; 
Pomeroy  v.  Ricketts,  27  Hun,  242; 
Smith  V.  Davis,  29  Hun,  306;  Blakely 
V.  Bird,  12  Iowa,  601.  An  affidavit 
which  fails  to  show  a  breach  of  the 
contract  set  forth  is  defective:  Smad- 
beck  V.  Sisson,  66  How.  Pr.  220;  Reilly 
V.  Sisson,  31  Hun,  572. 

^Zerega  v.  Benoist,  7  Rob.  (N.  Y.) 
199;  33  How.  Pr.  129;  Richteru.  Wise, 
6  Thomp.  &  C.  70.  The  omission 
affects  the  jurisdiction,  and  cannot  be 
remedied  by  amendment.  The  attach- 
ment must  be  set  aside:  Zerega  v.  Be- 
noist, 33  How.  Pr.  129;  7  Rob.  (N.  Y.) 
199.  Contra,  Day  v.  Bennett,  18  N.  J .  L. 
287;  Irvin  v.  Howard,  37  Ga.  18;  Shad- 
duck  V.  Marsh,  21  N.  J.  L.  434.  It  is 
sufficient  to  aver  the  grounds  in  the 
language  of  the  statute,  as  by  alleg- 
ing that  defendant  fraudulently  con- 
tracted the  debt,  etc.,  without  setting 
out  in  detail  the  circumstances  consti- 
tuting or  proving  the  fraud:  Ellison 
V.  Tallon,  2  Keb.  14. 
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debt  accrued;'  that  he  is  not  indebted  to  the  defendant;* 
that  the  sum  demanded  is  actually  due.' 

§  3529.  Affidavit  must  Follow  Strictly  the  Grounds 
Specified  in  Statute.  —  The  affidavit  must  follow  the  stat- 
ute. If  the  statute  specifies  several  grounds,  upon  any  of 
which  the  writ  may  issue,  the  affiant  must  swear  to  the 


'  In  re  HoUingshead,  6  Wend.  553; 
Smith  V.  Luce,  14  Wend.  237;  Phelpa 
V.  Young,  1  111.  255;  Haywood  v.  Mo- 
Crory,  33  111.  459;  Theirman  v.  Vahle, 
32  Ind.  400;  Ferguson  v.  Smith,  10 
Kan.  394;  Bartlett  v.  Ware,  74  Me. 
292;  Riohter  v.  Wise,  6  Thomp.  &  C. 
70;  3  Hun,  398;  Cox  v.  Wallia,  34 
Md.  460.  An  affidavit  which  does  not 
state  the  nature  of  the  debt,  whether 
by  note,  bill,  or  breach  of  contract,  is 
defective;  and  all  proceedings  under 
such  an  affidavit  are  void:  Sullivan  v. 
Fugate,  1  Heisk.  20.  An  affidavit  to 
sue  out  an  attachment  for  purchase- 
money  must  so  describe  the  property 
for  which  the  debt  was  created,  and 
in  possession  of  the  debtor,  as  to  certify 
to  the  officer  making  the  levy  what 
property  he  is  authorized  to  seize  and 
sell;  Waxelbanm  v.  Paschal,  64  Ga. 
275.  In  proceedings  to  subject  by  at- 
tachment the  property  of  a  married 
woman,  the  account  annexed  was  sim- 
ply for  "professional  service  as  per 
agreement,  $200,"  without  further 
specification.  Held,  defective:  Hoff- 
man V.  Reed,  57  Md.  370.  But  it  is 
sufficient  to  show  "  the  nature  of  the 
plaintiif 's  claim. "  It  is  not  required  to 
set  forth  every  item  of  the  account; 
Theirman  v.  Vahle,  32  Ind.  400.  In 
California,  the  affidavit  need  not  state 
the  facts  out  of  which  the  indebtedness 
of  the  defendant  to  the  plaintiff  arose: 
Weaver  v.  Hay  ward,  41  Cal.  117.  An 
affidavit  that  ' '  the  claim  in  this  action 
is  for  money  due  on  three  promissory 
notes,  copies  of  which  are  filed  with 
the  complaint,  executed  by  defendants 
to  plaintiff,"  sufficiently  describes  the 
nature  of  the  claim;  Fremont  Cultiva- 
tor Co.  V.  Fulton,  103  Ind.  393.  So  an 
affidavit  which  states,  in  the  language 
of  the  statute,  that  the  indebtedness 
for  which  suit  is  brought  is  "due  upon 
contract,  express  or  implied,"  is  suffi- 


cient, without  stating  more  precisely 
the  nature  of  such  contract:  Klenk  v. 
Schwalm,  19  Wis.  111. 

^  Turner  v.  McDaniel,  1  McCord, 
552;  Morrison  v.  Ream,  1  Finn.  244; 
Holston  Mfg.  Co.  v.  Lea,  18  Ga.  647. 
Some  statutes  require  that  the  affidavit 
should  state  the  amount  to  be  over  and 
above  all  counterclaims,  offsets,  etc., 
of  the  defendant.  This  must,  in  such 
cases,  be  particularly  set  out:  Donnell 
V.  Williams,  21  Hun,  216;  Ruppert  v. 
Haug,  87  N.  Y.  141;  Lampkin  v.  Doug- 
lass, 10  Abb.  N.  C.  342;  27  Hun,  517; 
Murray  v.  Hankin,  30  Hnn,  37;  Crib- 
ben  V.  Schillinger,  30  Hun,  248;  Lyon 
V.  Blakesly,  19  Hun,  297;  Trow's 
Printing  Co.  v.  Hart,  60  How.  Pr.  190. 
That  "the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  stated,  and  that  he 
is  justly  entitled  to  recover  said  sum, " 
is  not  sufficient:  Ruppert  v.  Haug,  87 
N.  Y.  141;  62  How.  Pr.  364. 

"Zinn  V.  Ozialynski,  13  Fla.  597: 
Bowen  «.  Slocum,  17  Wis.  181;  Trow- 
bridge V.  Sickler,  42  Wis.  417;  Math- 
ews V.  Densmore,  43  Mich.  461.  The 
writ  will  not  lie  for  debts  not  due: 
Davis  V.  Eppinger,  18  Cal.  378;  79 
Am.  Dec.  184;  Stacy  v.  Stichton,  9 
Iowa,  399;  Young  v.  Broadbent,  23 
Iowa,  539;  Swift  v.  Crocker,  21  Pick. 
241.  A  statement  that  the  defendants 
are  indebted  to  the  plaintiffs  in  a  sum 
named,  "  over  and  above  all  legal  set- 
offs, and  that  the  said  indebte&ess  is 
for  a  bill  of  merchandise  purchased  by 
said  plaintiffs,"  shows  that  the  sum 
named  is  "due":  Trowbridge  w.  Sick- 
ler, 42  Wis.  417,  reversing  Bowen  v. 
Slocum,  17  Wis.  181;  Whitney  v.  Bru- 
nette, 15  Wis.  61.  And  see  Ruthe  ». 
R.  R.  Co.,  37  Wis.  344.  It  the  whole 
of  the  claim  is  not  due  at  the  time, 
the  affidavit  should  state  how  much 
is  due:  Sydnor  u.  Totman,  6  Tex. 
189. 
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existence  of  one  or  more  of  the  grounds,  in  the  language 
and  words  of  the  statute,  and  following  the  statute  form, 
if  any  is  prescribed.*  Where  a  form  is  prescribed  by 
statute  for  proceedings  in  attachment,  it  should  be  fol- 
lowed, and  an  affidavit  which  follows  the  statute  is  suffi- 
cient. But  where  none  is  specified,  there  should  be  a 
substantial  compliance  with  all  the  requirements  of  the 
law.^  The  grounds  may  be  stated  in  the  affidavit  in  the 
language  of  the  statute,  without  specifying  more  particu- 
larly the  facts  intended  to  be  alleged.'  The  affidavit  is 
defective  if,  instead  of  stating  necessary  facts,  it  states 
merely  inferences  and  conclusions  of  law.''  But  it  has 
been  ruled  in  some  cases  that  a  substantial  compliance 
with  the  terms  of  the  statute,  by  the  use  of  language 
which  necessarily  implies  the  case  provided  for  by  the 
law,  will  satisfy  the  court.^ 


'  Lankin  v.  Douglasa,  27  Hun,  517; 
Emmet  v.  Yeigh,  12  Ohio  St.  335; 
Shookley  v.  Bulloch,  18  Ga.  283;  Har- 
rill  V.  Humphries,  26  Ga.  514;  Moody 
V.  Levy,  58  Tex.  532;  Hilton  v.  Ross, 
9  Neb.  406;  Richards  v.  Donaughey, 

13  Phila.  514;  McCoUem  v.  White,  23 
Ind.  43;  Reyburu  v.  Braokett,  2  Kan. 
227;  83  Am.  Dec.  457;  Matthews  v. 
Dare,  20  Md.  248;  Crayne  v.  Wells,  2 
111.  App.  574;  Napper  v.  Noland,  9 
Port.  218;  Thompson  v.  Chambers,  12 
Smedes  &  M.  488;  Poage  v.  Poage,  3 
Dana,  579  (but  see  Miller  v.  Munson, 
34  Wis.  579;  17  Am.  Rep.  261);  Hop- 
kins V.  Suttes,  Hardin,  95,  note;  Davis 
V.  Edwards,  Hardin,  342;  Bennett  v. 
Avant,  2  Sneed,  152;  McCulIoch  v.  Fos- 
ter, 4  Yerg.  162;  Drew  v.  Dequindre, 
2  Doug.  93;  McHaney  v.  Cawthorn,  4 
Heisk.  508;  .Jackson  v.  Burke,  4  Heisk. 
610;  Allen  v.  Fleming,  14  Rich.  196; 
Powers  V.  Hurst,  3  Blackf.  229;  Lane 
t>.  Fellows,  1  Mo.  251;  Alexander  v. 
Haden,  2  Mo.   187;  Reding  v.  Ridge, 

14  La.  Ann.  36;  New  Orleans  v.  Gar- 
land, 11  La.  Ann.  438;  Millaudon  v. 
Foucher,  8  La.  582;  Mantz  v.  Heud- 
ley,  2  Hen.  &  M.  308;  Levy  v.  Mill- 
man,  7  Ga.  167;  Brown  v.  McCluskey, 
26  Ga.  577;  Love  v.  Young,  69  N. 
C.  65;  Croxall  v.  Hutchings,  12  N.  J. 
L.  84;  Miller  v.  Brinkerhoif,  4  Denio, 


118;  47  Am.  Deo.  242;  Biddle  v. 
Black,  99  Pa.  St.  380;  Delaplain  v. 
Armstrong,  21  W.  Va.  211. 

2  Shockley  v.  Bulloch,  18  Ga.  283; 
Harrill  u.  Humphries,  26  Ga.  514; 
McOoUem  v.  White,  23  Ind.  43;  Rey- 
burn  V.  Brackett,  2  Kan.  227;  83  Am. 
Deo.  457;  Matthews  «.  Dare.  20  Md.  248. 

»  Fallon  V.  Ellison,  3  Neb.  63. 

'  Wilmerding  v.  Cunningham,  65 
How.  Pr.  344. 

"Franklin  v.  Chafiin,  49  Md.  24; 
Van  Kirk  v.  Wilds,  11  Barb.  520;  Cur- 
tis V.  Settle,  7  Mo.  452;  Lee  v.  Peters, 
1  Smedes  &  M.  503;  Dandridge  v. 
Stevens,  12  Smedes  &  M.  723;  Wallis 
V.  Wallace,  6  How.  (Miss.)  254;  Gra- 
ham V.  Raff,  8  Ala.  171;  Wiltse  v. 
Stearns,  13  Iowa,  282;  Runyau  v. 
Morgan,  7  Humph.  210;  Ware  v. 
Todd,  1  Ala.  199;  Parmele  v.  John- 
son, 15  La.  429;  Sawyer  •«.  Arnold,  1 
La.  Ann.  315;  Kennon  v.  Evans,  36 
Ga.  89;  Mandel  v.  Peet,  18  Ark.  236; 
Commercial  Bank  v.  UUman,  10 
Smedes  &  M.  411;  Bank  of  Alabama 
V.  Berry,  2  Humph.  443;  Boyd  v. 
Buckingham,  10  Humph.  434;  Frere 
V.  Perret,  25  La.  Ann.  500;  Hafley  v. 
Patterson,  47  Ala.  271;  Freeti.  Hukill, 
44  Ala.  197;  Stevens  v.  Middleton,  26 
Hun,  470;  Greaser  v.  Young,  31  Ohio 
St.  57j  Cheadle  v.  Riddle,  6  Ark.  480. 
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§  3530.  Affidavit  on  "Knowledge,"  "Information,"  or 
""Belief." — As  to  what  is  sufficient  proof  depends  for  the 
most  part  upon  the  language  of  the  statutes.  That  the 
affiant  "believes"  the  ground  to  exist  has  been  held  suffi- 
cient,' and  under  other  statutes,  insufficient.^  If  the  stat- 
ute requires  a  fact  to  be  sworn  to  in  direct  terms,  it  will 
not  do  for  the  affiant  to  swear  that  he  is  "  informed  and. 
believes,"  or  "verily  believes,"  or  "has  reason  to  appre- 
hend" the  fact  to  be  so.'  Where  the  statute  requires  the 
affiant  to  state  that  the  facts  are  within  his  knowledge,  or 
he  is  "informed  and  believes"  that  they  are  true,  a  posi- 
tive oath  that  the  facts  are  true  is  sufficient.^  Under  a 
statute  requiring  an  affidavit  on  "knowledge  and  belief," 
an  affidavit  stating  the  affiant's  belief  alone,*  or  knowledge 
alone,*  is  insufficient,  and  a  requirement  that  he  "verily 
believes"  is  not  satisfied  by  swearing  "to  the  best  of  his 
knowledge  and  belief."'  An  affidavit  which  states  that 
the  "affiant  knows,  or  has  good  reason  to  believe,"  is  not 
sufficient  under  a  statute  which  requires  a  statement  that 

'  In  re  Fitch,  2  Wend.  298;  Ex  parte  Brown  v.  Crenshaw,  5  Baxt.  584;  King 

Haynes,   18  Wend.  611;   Shoonmaker  v.  Southwick,  66  How.  Pr.  282;  New- 

1).  Spencer,  54  N.  Y.  366;  Decker  v.  man  v.  Hexter,  4  McAr.  88;  Hudkins 

Biyant,  7  Barb.  182;  Carey  v.  Gunni-  v.  Haskins,  22  W.  Va.  645;  Brown  v. 

son,  51  Iowa,  202;  Mitchell  v.  Pitts,  Massman,  71  Ga.  859;  Rosa  v.  Steen, 

61  Ala.  219;  Claussen  v.  Frietz,  13  S.  20  Ma.  443;  Green  v.  Tripp,  11  R.  I. 

C.  476:  Bennett  v.  Edwards,  27  Hun,  424;  Garner  v.  White,  23  Ohio  St.  192; 

352;  Ginnia  v.  Bacon,  Dud.  (S.  C)  195;  Hunt  v.  Stein,  39  Mich.  368.     An  affi- 

Blanohard  v.  Brown,  42  Mich.  46.     For  davit  on  information  or  belief  is  not 

a  person  to  swear  that  he  has  reason  good  in  Illinois:  Dyer  v.  Flint,  21  111. 

to  believe,  and  does  verily  believe,  a  80;  74  Am.  Dec.  73;  Archer  v.  Claflin, 

thing   to    be   true,    is   equivalent    to  31  Ind.  316;   Rowland  v.  Carroll,  81 

swearing  that  it  is  true:  Simpkins  v.  111.    227;   Bassett  v.   Bratton,  86  111. 

Malatt,  9  Ind.  543.     Where  the  stat-  158. 

ute  requirea  a  fact  to  be  "ahown,"au  '  Deupree   v.  Eisenach,  9  Ga.  598; 

affidavit  on  "belief"  is  good:  Trew  v.  Greene  v.  Tripp,  11  R.  I.  424;  Brown 

Gaskill,    10  Ind.    265;   McNamara  v.  v.  Crenshaw,  5  Baxt.  584;  Wilson  v. 

Ellis,  14  Ind.  516.  Arnold,  5  Mich.  98;  Williams  v.  Mar- 

'  Steuben  Co.  Bank  v.  Alberger,  78  tin,  1  Met.  (Ky.)  42;  Dyer  v.  Flint,  21 

N.  Y.  252;  Smith  v.  Luce,  14  Wend.  111.  80;  74  Am.   Deo.   73;  Archer  v. 

237;   Tallman  v.   Bigelow,   10   Wend.  Claflin,   31   111.   306;   Cadwell  v.   Col- 

420;  In  re  Faulkner,  4  Hill,  598;  In  re  gate,  7  Barb.  253;  Ex  parte  Haynes, 

Bliss,  7  Hill,  187;  Pierse  v.  Smith,  1  18  Wend.  611. 

Minn.    82;    Morrison    «.    Lovejoy,    6  *  Jones  v.  Leake,   11  Smedea  &  M. 

Minn.    183;    Ex   parte   Robinson,    21  591. 

Wend.  672;  Kingsland  v.  Cowman,  5  "  Bergh  u.  Jay ne,  7  Mart.  (N.  S. )  609. 

Hill,  608;   Claflin  v.  Baere,  57  How.  «  q^]^  „  porce,  6  Ala.  468. 

Pr.  78;  Neal  v.  Gordon,  60  Ga.  112j  '  Stadler  v.  Parmlee,  10  Iowa,  23. 


5509  THE    AFFIDAVIT.  §  3531 

the  "plaintiff  knows  or' believes."*  A  statute  authorizing 
an  attachment,  where  there  is  "good  reason  to  believe"  a 
fact,  does  not  authorize  it  on  an  affidavit  that  "it  is  the 
plaintiff's  belief"  that  the  fact  exists."  An  affidavit  that 
the  affiant  "thinks"  the  plaintiff  ought  to  recover  the 
sum  claimed  is  not  equivalent  to  an  affidavit  that  he  "  be- 
lieves "  he  ought  to  recover  such  sum.' 

§3531.  Debtor  "About"  to  do  Certain  Act  — Con- 
struction of  "About."  —  It  is  a  common  ground  of  at- 
tachment, given  by  the  statutes  of  perhaps  all  the  states, 
that  the  debtor  is  about  to  do  a  certain  act,  —  "  about "  to 
abscond;  "about"  to  remove  his  property;  "about"  to 
dispose  of  his  goods,  as  the  case  may  be.  The  construc- 
tion to  be  given  to  the  word  "  about,"  in  this  connec- 
tion, has  been  before  the  courts,  and  has  resulted  in  a 
difference  of  judicial  opinion,  one  court  holding  that,  to 
justify  the  allegation,  the  debtor  must  be  on  the  very  eve 
of  doing  the  act;*  another  court  holding  that  no  such 
nearness  of  action  on  his  part  is  necessary,  if  the  debtor 
has  formed  the  intention.^ 

'  Dean  v.  Oppenheimer,  25  Md.  368.  technical  signification,  and  should  re- 
''  Stevenson  v.  Robbins,  5  Mo.  18;  ceive  the  rendering  which  is  given  to 
Hunt  V.  Shaw,  39  Mich.  368.  it  in  common  parlance.  If  the  debtor 
'  Rittenhouse  v.  Harman,  7  W.  Va.  is  engaged  in  the  act,  or  is  near  to  the 
380.  performance  of  the  act,  '  of  removal, '  if 
'  Jackson  v.  Burke,  4  Heisk.  610.  he  entertains  the  purpose,  and  is  mak- 
*  In  Myers  v.  Farrell,  47  Miss.  281,  ing  preparations  to  carry  it  out,  then 
the  supreme  court  of  Mississippi  say:  the  creditor  is  entitled  to  the  writ. 
"What  is  the  meaning  of  the  terms  It  would  be  hurtful  in  practice  to  at- 
' about  to  remove'?  'About,'  —  does  tempt  to  declare  precisely  what  is 
that  imply  the  next  hour,  or  day,  or  implied  in  the  terms  'about  to  re- 
week,  or  month?  Does  the  statute  move.'  For  experience  would  show 
convey  the  idea  that  necessarily  the  that  many  meritorious  cases  would 
act  must  be  done  within  any  definite  fall  within  the  intendment  of  the  rem- 
space  of  time  ?  The  implication  is  edy  which  might  be  excluded  by  a 
quite  strong  that  the  '  removal '  will  rule  laid  down  in  advance.  We  think 
shortly  occur,  but  no  more  definiteness  it  wiser  and  safei',  in  the  administra- 
and  precision  is  set  forth  than  the  word  tion  of  practical  justice,  to  leave  each 
'about'  imports.  Among  the  defini-  case,  as  it  arises,  to  be  governed  by 
tions  or  senses  in  which  the  word  is  its  own  special  facts."  The  coiirt  held 
used,  given  by  lexicographers,  are  it  error  to  refuse  an  instruction  "  that 
'  near  to,  in  performance  of  some  the  jury  may  inter  the  purpose  to  re- 
act,' 'concerned  in,'  'engaged  in.'  It  move,  at  the  date  of  the  attachment^ 
is  an  ordinary  word  of  no  artificial  or  from  the  previous  expressions  of  such. 
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§  3532.  Several  Grounds  may  be  Alleged  in  One  Affi- 
davit.—  The  plaintiff  may  allege  any  number  of  grounds 
of  attachment  he  pleases;^  and  if  one  of  them  is  proved,  it 
■will  support  the  writ,  though  the  others  are  disproved  or 
not  properly  sustained.'  But  the  grounds  must  not  be 
inconsistent  with  each  other,  or  both  will  fall.' 

§  3533.  Grounds  must  not  be  Stated  in  Alternative — 
Exception.  —  But  the  statement  of  two  grounds  of  attach- 
ment in  the  alternative  is  bad;*  as  that  the  defendant 
"has  transferred  or  secreted"  his  property;'  or  that  he 
"has  assigned,  or  is  about  to  assign,  his  property";*  or 
"  that  the  payment  of  the  same  has  not  been  secured  by 
any  mortgage  or  lien  on  real  or  personal  property,  or  any 
pledge  upon  personal  property;  'or,'  if  originally  so  se- 
cured, that  such  security  has,  without  any  act  of  the 
plaintiff  or  the  person  to  whom  the  security  was  given, 
become  valueless."'  Where,  however,  the  disjunctive 
"  or  "  is  used,  "  not  to  connect  two  distinct  facts  of  differ- 
ent natures,  but  to  characterize  and  include  two  or  more 
phases  of  the  same  fact,  attended  with  the  same  results," 
the   affidavit   is   good;'    as   that   the   defendants   "were 

design,  and   the   acts   of  the  debtor;  consistent  and  bad:    Duunenbaum  v. 

nor  is   it  necessary  that  the  defend-  Sohram,  59  Tex.  281.     But  see  Nelson 

ant  purposed   immediate   removal,  if  v.  Munch,  23  Minn.  239. 

the  evidence  [showed]  that  the  design  *  Hagood  v.  Hunter,  1  McCord,  511; 

existed,  and  his  actions  purposed  to  Devall  i>.  Taylor,  Cheves,  5;  Haynes  v. 

carry  that   design  into  execution,  at  Powell,  1  Lea,  347;  See  Jewel  v.  Howe, 

some   short    time   thereafter,    and   as  3  Watts,  144;  Wrayu.Gilmore,  1  Miles, 

soon   as   he  had  prepared  his   affairs  75;    Hawley  v.  Delmas,    4  Cal.    195; 

for  removal,  and  without  paying  his  Wilke  ».  Cohn,  54  Cal.  212;  Carpenter 

debts ."  V.  Pridgen,  40  Tex.  32;  Kegel «.  Schrenk- 

'  Kennon  s.  Evans,  36  Ga.   89;  Ir-  heisen,  37  Mich.  175;  Dunnenbaum  ». 

vin  ».  Howard,  37  Ga.  18.  Schram,  59  Tex.  281.     Goritra,  Hawley 

2  MoCoUem   v.  White,   23   Ind.  43;  v.    Trabue,    4  Bush,    644;    Wood    v. 

Lawvera.  Langhans,  85  111.  138;  Rosen-  Wells,  2  Bush,  197. 

heim    v.    Fifield,    12    111.    App.    302;  '  Hopkins  v.  Nichols,  22  Tex.  206; 

Keith  t).  Stetter,  25  Kan.  100;  Dunlap  Garner  v.  Burleson,  26  Tex.  348;  Cul- 

V.  McFarland,  25  Kan.  488;  Tucker  v.  bertson  v.  Cabeen,  29  Tex.  247. 

Frederick,  28  Mo.  574;  75  Am.  Deo.  «  Miller  v.  Munson,  34  Wis.  579;  17 

139.  Am.  Rep.  461. 

'An  affidavit  set  forth  aa  one  ground  '  Wilke  v.  Cohn,  54  Cal.  212. 

that  the  ^defendant  had  disposed  of  his  'Drake  on  Attachment,    sec.    102; 

property,  and  as  another  that  he  was  Cannon  v.  Logan,   5  Port.   77;  Bosby- 

about    to    dispose   of   it.     Held,    in-  shell  v.  Emanuel,  12  Smedes  &  M.  63; 
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about  to  convert  their  property,  or  a  part  thereof,  into 
money,  for  the  purpose  of  placing  it  beyond  the  reach  of 
creditors;'  or  that  the  party  "has  property  or  rights  in 
action  which  he  conceals";^  or  that  the  defendant  "is 
indebted  to  said  defendant,  or  has  in  his  hands  effects  of 
said  defendant." ' 


§  3534.  Affidavit  must  not  be  Uncertain. — The  affidavit 
is  bad  if  uncertain.*  The  facts  must  be  alleged  positively; 
not  left  to  be  gathered  from  recitals  or  by  inference.^  An 
affidavit  alleging  indebtedness  of  the  defendant  to  the 
plaintiff  upon  a  contract, express  or  implied,  is  insufficient.* 
So  is  an  affidavit  stating  that  defendant  has  disposed  of 
"his  property,  or  any  part  thereof.'"  So  is  an  allegation 
that  "said  defendant  is  in  some  manner  about  to  dispose 
of  his  property  without  leaving  sufficient  remaining  for 
the  payment  of  his  debts."*    An  affidavit  is  bad  which 


Van  Alstyne  v.  Erwine,  11  N.  Y.  331; 
Parsons  v.  Stookbridge,  42  Ind.  121; 
Klenkf.  Schwalm,  19  Wis.  Ill;  Mor- 
rison V.  Fake,  1  Finn.  133;  MoCraw 
V.  Welch,  2  Col.  284;  Blum  v.  Davis, 
56  Tex.  423;  Wilke  v.  Cohn,  54  Cal. 
212;  Stokes  v.  Potter,  10  R.  I.  576; 
Penniman  v.  Daniel,  90  N.  C.  154; 
Kuhn  V.  Embry,  35  La.  Ann.  488; 
Howard  v.  Oppenheimer,  25  Md.  350; 
Dean  c.  Oppenheimer,  25  Md.  368; 
Irvin  V.  Howard,  37  Oa.  18;  Hawleyj). 
Trabue,  4  Bush,  644.  An  affidavit 
charged  that  the  defendant  "so  ab- 
sconds '  or '  conceals  himself  that  pro- 
cess cannot  be  served  on  him,"  held 
bad:  Conrad  v.  McGee,  9  Yerg.  428. 
"Although,"  said  the  court,  "the  two 
words  are  connected  by  '  or '  instead  of 
'and,'  yet  the  sense  of  the  sentence 
shows  that  '  or '  is  used  copulatively, 
constituting  both  'absconds'  and  'con- 
ceals,' or  either  of  them,  a  sufficient 
cause  for  suing  out  the  attachment. 
In  the  nature  of  things,  a  plaintiff 
cannot  tell  whether  a  party  absconds 
or  conceals  himself.  He  may  suppose 
he  absconds,  when  he  only  conceals 
himself,  and  trice  versa.  To  compel 
him  to  swear  that  the  party  ia  doing 


the  one  only  would  involve  the  plain- 
tiff in  endless  difficulty.  Besides,  the 
question  of  conscience  that  must  al- 
ways exist  with  the  party  about  to 
take  the  oath,  he  would  be  constantly 
in  danger  of  having  his  attachment 
abated  on  the  plea  of  the  defendant, 
•who,  though  he  might  not  have  ab- 
sconded, was  nevertheless  concealed, 
or  if  not  concealing  himself,  may  have 
been  absconding.  We  think,  there- 
fore, that  the  words  'so  absconds  or 
conceals  himself '  constitute  but  one 
cause." 

1  Blum  V.  Davis,  56  Tex.  423. 

2  Sandheger  v.  Hosey,  26  W.  Va.  221. 
s  White  V.  Lynch,  26  Tex.  195. 

♦  Jacoby  u.Gogell,  5  Serg.  &  R.  450; 
Friedlander  v.  Myers,  2  La.  Ann.  920; 
Quarles  v.  Robinson,  1  Chand.  29; 
Munroe  v.  Cocke,  2  Cranoh  C.  C.  465; 
Merrill  v.  Lowe,  1  Finn.  221;  Neal 
V.  Gordon,  60  Ga.  112;  Pomeroy  v. 
Ricketts,  27  Hun,  242;  Bruce  v. 
Conyera,  54  Ga.  678. 

'  Manton  v.  Poole,  67  Barb.  330. 

*  Hawley  v.  Delmas,  4  Cal.  195. 

'  Goodyear  Rubber  Co.  v.  Knapp,  61 
Wis.  103. 
'  Mingus  V.  McLeod,  25  Iowa,  452. 
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charges  inconsistent  things,  as  that  the  debtor  has  secreted 
his  property,  and  that  he  has  disposed  of  it.'  An  affidavit 
that  defendant  is  about  to  dispose  of  his  property  with 
intent  to  defraud  creditors,  and  that  he  is  about  to  convert 
his  property  into  money  to  place  it  beyond  the  reach  of 
creditors,  shows  no  inconsistency.^ 

§3535.  At  What  Time  AGBdavit  to  be  Made— And 
Filed. — The  affidavit  may  be  made  a  reasonable  time 
before  the  writ  is  issued;  it  need  not  be  made  on  the  very 
day,"*  unless  the  statute,  by  implication  or  by  express 
words,  requires  it."  It  may  be  filed  within  a  reasonable 
time  after  it  is  made.' 

§  3536.    How  Objection  that  Affidavit  Insufficient  Raised. 

—  The  method  of  objecting  to  an  attachment  on  the  ground 
that  there  is  no  affidavit,  or  that  the  affidavit  is  defective, 
is  in  some  states  by  a  motion  to  quash  or  dissolve  the  at- 
tachment;' in  others,  by  a  plea  in  abatement.^  A  defective 
affidavit  may  be  taken  advantage  of  on  appeal  or  writ  of 
error  where  the  judgment  was  rendered  upon  default.' 
One  desiring  to  have  an  irregularity  in  an  attachment 
corrected  must  proceed  at  the  first  opportunity,  or  offer  a 
reasonable  excuse  for  not  having  done  so.' 

§  3537.    Waiver  of  Defects  in  Affidavit  or  Process.  — 

But  by  appearing  and  answering,  the  defendant  waives 

'  Pearre  v.  Hawkina,  62  Tex.  435.  *  Drewu.  Dequiudre,  2 Doug.  (Mich.) 

'  Cleveland  ti.  Boden,   63  Tex.  103.  93;    Vi^ilson   v.    Arnold,    6   Mich.    98; 

'  Greagh  v.  Delane,  1  Nott  &  MoC.  Fessendan  ii.  Hill,  6  Mich.  242. 

189;  Graham  w.  Bradbury,  7  Mo.  2S1;  *  Foster    v.    lUinski,    3    111.    App. 

Wright    V.    Ragland,     18    Tex.    289;  345. 

Adam3  v.    Lookwood,    30   Kan.    373.  ^  Vi'^ataon    v.    McAllister,    7    Mart. 

Where  an  afi&davit  was  made  two  days  (La. )  368. 

before  the  writ  issued,  it  was  held  that  '  Lowry  v.  Stowe,  7  Port.  483;  Jones 

judgment    could    not    be   supported:  «.  Pope,  6  Ala.  154;  Burt  v.  Parish,  9 

Feasenden  v.  Hill,  6  Mich.  242.     So  Ala.  211;  Kirk  man  w.  Patton,  19  Ala. 

of    an    interval    of   eleven    days    be-  32;  Garmou  v.  Barringer,  2  Dev.  4  B. 

tween  the  making  of  the  affidavit  and  502. 

the  commencement  of  the  attachment  *  Adams   v.    Merritt,    10  111.    App. 

proceedings:  Foster  v.  lUinski,  3  111.  275. 

App.  345.                                -  '  Smith  v.  Walker,  6  Rich.  169. 
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defects  in  the  preliminary  proceedings.'  So  by  giving  a 
bail  bond.^  An  attachment  is  valid  though  there  was  no 
service  on  defendant,  provided  he  appears  voluntarily.' 
But  appearing  merely  to  move  for  the  dismissal  of  the 
attachment  or  to  object  to  the  jurisdiction  of  the  court 
does- not  waive  preliminary  defects.* 

§  3538.  Defective  AfiSdavit  may^be  Amended. — A  de- 
fective affidavit  cannot  be  amended,  unless  the  statute 
specifically  authorizes  it.°  But  in  several  states  it  is  en- 
acted that  the  affidavit  may  be  amended  or  a  new  one 
filed.*  A  motion  to  amend  may  be  granted,  even  after  a 
motion  has  been  made  to  quash  the  proceedings  for  the 
defect.' 


•Burt  o.  Parish,  9  Ala.  211;  Mo- 
Donald  V.  Fist,  60  Mo.  172;  Garmon  v. 
Barringer,  2  Dev.  &  B.  502;  Stoney  v. 
McNeill,  Harp.  166;  Bishop  v.  Feu- 
nerty,  46  Miss.  570;  Watson  v.  Mc- 
Allister, 7  Mart.  (La.)  368;  Enders  n. 
The  Henry  Clay,  8  Kob.  (La.)  30; 
Symons  v.  Northern,  4  Jones,  241; 
Woodruff  ».  Sanders,  18  Wis.  161; 
Blackwood  b.  Jones,  27  Wis.  498; 
Anderson  v.  Coburn,  27  Wis.  558; 
Orear  v.  Clough,  52  Mo.  55;  Ryon  v. 
Bean,  2  Met.  (Ky.)  137;  Payment  v. 
Church,  38  Mich.  776;  Braytou  v. 
Freeze,  1  lud.  121.  Contra,  Taylor 
V.  Smith,  17  B.  Mon.  536. 

»  Hill  V.  Harding,  93  111.  77. 

'  Pomeroy  v.  Ricketts,  27  Hun, 
242. 

*  Johnson  v.  Buell,  26  HI.  66;  Black- 
wood V.  Jones,  27  Wis.  498;  Crary  v. 
Barber,  1  Col.  172;  Graham  v.  Spencer, 
14  Fed.  Rep.  603j  Bonner  v.  Brown, 


10  La.  Ann.  334;  Inman  v.  Allport,  65 
111.  540. 

*  Wade  on  Attachment,  sec.  72; 
Brown  „.  McCluskey,  26  6a.  577; 
Cohen  ».  Manco,  28  6a.  27;  Marx  v. 
Abramson,  53  Tex.  264;  Slaughter  v. 
Bevans,  1  Pinn.  348;  Lillard  v.  Carler, 
7  Heisk.  664;  Hall  v.  Brazelton,  46 
Ala.  359. 

*  Bunn  V.  Pritohard,  6  Iowa,  56; 
Watt  V.  Games,  4  Heisk.  532;  Graves 
V.  Cole,  1  6.  6reene,  405;  Hall  v. 
Brazleton,  40  Ala.  406;  46  Ala.  359; 
Maples  V.  Tunis,  11  Humph.  108;  53 
Am.  Deo.  779;  Allen  v.  Brown,  4  Met. 
342;  Campbell  u.  Whitstoue,  4  111.  361 ; 
Tourney  v.  Gamble,  66  Ala.  469; 
Brown  v.  Hawkins,  65  N.  C.  645; 
Rogers  v.  Cooper,  33  Ark.  406;  Sher- 
rill  V.  Bench,  37  Ark.  560;  Wiley  v. 
Bennett,  9  Baxt.  581.  See  Greenvanlt 
V.  Bank,  2  Doug.  (Mich.)  498. 

'  Struthers  v.  McDowell,  5  Neb.  491. 
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CHAPTEE  CLXXVII. 

THE  ATTACHMENT  BOND. 

§  3539.  Bond  required  of  plaintiff  in  attachment  suit. 

§  3540.  Wlio  to  execute  bond. 

§  3541.  Sureties  req|^ired. 

§  3542.  The  obligee  in  the  bond. 

§  3543.  Amount  of  bond. 

§  3544.  When  defects  in  bond  must  be  taken  advantage, of. 

§  3545.  Amendment  of  bond  —  When  allowed. 

§  3546.  Action  on  bond  —  Damages. 

§  3547.  When  attachment  not  ' '  wrong  ful  " — Belief  —  Facts. 

§  3548.  Presumption  that  writ  was  rightfully  sued  out. 

§  3549.  Actual  damages  recoverable  on  bond  —  Exemplary  damages. 

§  3550.  Damages  to  property. 

§  3551.  Remote  and  speculative  damages  not  recoverable. 

§  3539.    Bond  Required  of  Plaintiff  in  Attachment  Suit. 

— As  a  preliminary  to  the  issuance  of  the  writ,  most  of  the 
states  require  the  giving  of  a  bond  by  the  plaintiff.'  But 
a  voluntary  bond  not  required  by  statute  is  good  as  a 
common-law  bond.^  A  deposit  of  money  cannot  be  taken 
in  lieu  of  it.'  An  attachment  issued  and  executed  before 
filing  the  bond  is  fatally  defective,  though  the  bond  is 
afterwards  filed  before  motion  to  quash."  But  the  failure 
of  the  plaintiff  to  file  a  bond,  in  a  proceeding  by  attach- 
ment, is  no  ground  of  demurrer  to  the  cause  of  action.' 
The  bond  must  be  conditioned  to  prosecute  the  suit  with 
effect,  or  pay  all  casts  and  damages  that  may  be  recovered 
in  any  suit  that  may  be  brought  for  wrongfully  suing  out 
the  attachment;  but  no  condition  is  necessary  that  the 

"  Home  V.  Mitchell,   7  Bush,  131;  18  La.  Ann.  305;  89  Am.  Dec.  651; 

Ballinger    v.    Lantier,    15    Kan.    608;  United  States  v.  Ottman,  3  McAr.  73. 

Jeffreys    v.    Dancey,    44    Miss.    693;  '  Barnes  v.  Webster,  16  Mo.  258;  57 

Simon  v.  Stetter,  25  Kan.  155.     If  is-  Am.  Dec.  232;  Dawson  v.  Morton,  22 

sued  without  the  required  bond,  the  La.  Ann.  535. 

attachment  is  void:   Ford  v.  Wood-  ^  Bate  v.  McDowell,  48  N.  Y.  Sup. 

ward,  10  Miss.  260.     It  cannot  be  re-  Ot.  219. 

quired  from  the  United  States  as  a  *  Osborn  v.  Sohiffer,  37  Tex.  434. 

plaintiff:  United  States  v.  Murdock,  '  Alexander  v.  Fardue,  30  Ark.  359. 
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obligor  shall  pay  such  damages  whether  the  suit  is  prose- 
cuted with  effect  or  not.^  So  if  the  statute  prescribes  a 
certain  form  for  the  bond,  that  form  muist  be  strictly  fol- 
lowed;^ and  always,  if  it  follows  the  form  prescribed  it 
will  be  sufficient.'  It  must  be  sealed.''  It  is  no  objec- 
tion that  the  condition  is  written  beneath  the  signs 
and  seals  of  the  obligors.*  It  need  not  be  given  in  the 
presence  of  nor  approved  by  the  magistrate  who  issues 
the  attachment.*  Where  the  statute  requires  the  bond  to 
be  given  before  the  writ  issues,  a  failure  to  give  it  at  that 
time  is  fatal.' 

The  giving  of  an  attachment  bond  does  not  take  away 
from  the  defendant  the  common-law  action  for  damages 
for  a  malicious  and  causeless  attachment.'  But  the  bond 
gives  the  defendant  a  remedy  against  the  plaintiff  for  a 
wrongful  attachment,  where  no  malice  in  suing  it  out 
existed.' 

§  3540.  Who  to  Execute  Bond. — If  the  statute  requires 
the  plaintiff  to  execute  the  bond,  a  bond  executed  by  a 
stranger  will  be  invalid.'"  Some  states  permit  it  to  be  ex- 
ecuted by  his  agent,  attorney,  or  other  person."     Though 

1  Lucky  V.  Miller,  8  Yerg.  90.  Lyons,  61  N.  Y.  22;  Benedict  v.  Bray, 

2  Wade  on  Attachment,  sees.  103  et  2  Cal.  251;  56  Am.  Dec.  332;  Boyd  v. 
seq. ;  Bank  of  Alabama  «.  Fitzpatrick,  Boyd,  2  Nott  &  McO.  125;  Starr  v. 
4  Humph.  311.  But  it  will  not  be  held  Lyon,  5  Conn.  538;  Thompson  v. 
void  where  the  conditions  are  easier  Arthur,  Dud.  (Ga.)  253;  Cousins  v. 
for  the  obligors:  Hibbs  v.  Blair,  14  Pa.  Brashier,  1  Blaokf.  85. 

St.  413.  "Sanders  v.   Hughes,  2  Brev.   495; 

»  Prosky  v.   West,    16    Miss.   711;  Smith  v.  Story,  4'  Humph.  169;  Smith 

Lovej).  Fairfield,  10  111.  303.  v.  Eakin,  2  Sneed,  456;  Churchill  v. 

*  State  V.  Chamberlin,  54  Mo.  338.  Abraham,  22  111.  455;  Senecal  v.  Smith, 
But  a  statute  dispensing  with  seals  or  9  Rob.  (La.)  418;  Donnell  v.  Jones,  13 
scrolls  to  bonds  applies  to  attachment  Ala.  490;  48  Am.  Dec.  59;  Pettit  v. 
bonds:  Bernhardt;.  De  Forest,  36 Tex.  Mercer,  8  B.  Mon.  51;  Bruce  v.  Cole- 
518.  man,    1   Handy,    515;   Sledge  v.   Mo- 

*  Melvin  v.  S.  B.  General  Shields,  15  Laren,  29  Ga.  64. 

Ark.  207.  °  Drake  on  Attachment,  sees.  153  et 

*  Smith  V.  Joiner,  27  Ga.  65.  seq. 

'  Bank    v.    Fitzpatrick,   4    Humph.  "  Wade  on  Attachment,   sees.    105 

311;  Didier  v.  Galloway,  3  Ark.  501;  et  seq. 

Kellogg  V.  Miller,  6  Ark.  468;  Steven-  "  Wade  on  Attachment,  sec.    106; 

son  V.  Robbins,  5  Mo.  18;  Bradley  v.  Myers  v.  Lewis,  1  Mciyiull.  54;  Pope  v. 

Kroft,  19  Fed.  Rep.  295;  Van  Loon  v.  Ford,  10  Miss.  266. 
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it  is  not  proper  that  an  attachment  bond  should  be  given 
in*the  firm  name,  yet  as  the  firm  would  be  bound  thereby, 
especially  after  they  have  gone  on  and  prosecuted  the 
suit,  the  attachment  will  not  be  dissolved  as  for  want  of 
a  bond.*  A  subsexjuent  ratification  by  the  plaintiff  of  an 
unauthorized  act  of  a  party  in  signing  his  name  to  a  bond 
will  make  it  valid.^ 

§  3541.  Sureties  Required. — Where  a  bond  is  required 
with  "sureties,"  without  saying  how  many,  a  bond  with 
one  surety  is  sufficient.'  Where  there  are  several  sureties, 
each,  as  a  rule,  must  be  good  for  the  whole  amount  re- 
quired.* The  insufficiency  of  a  surety  at  the  time  the 
attachment  is  issued  will  not  render  it  void,  but  addi- 
tional security  may  be  required  and  taken  by  the  court.' 
The  surety  must  reside  within  the  jurisdiction  of  the  court 
which  grants  the  writ.* 

§  3542.  The  Obligee  in  the  Bond. — In  some  states  the 
obligee  is  the  defendant;  in  others,  the  state.'  The  obligee 
should  be  properly  named  in  the  bond.'  The  obligee 
may  be  a  firm  described  by  the  firm  name,"  or  the  "owner" 
of  a  vessel.'"  The  surviving  obligees  may  sue  upon  the 
bond." 

§  3543.  Amount  of  Bond. — The  bond  may  be  in  a 
greater  sum  than  that  required  by  statute  without  any 
harm;*^  but  if  it  is  in  a  less  sum,  it  will  be  fatal;''  and  if 

'  Danforth  v.  Carter,  1   Iowa,  546.  •  Drake  on  Attachment,  sec.  137. 

See  J  ones  v.  Anderson,  7  Ijeigh,  308,  '  De  Cauasey  v.  Bailey,  57  Tex.  665; 

"  Bank   of   Augusta  v.    Oonrey,   28  Alexander  v.  Jacobs,  23  Ohio  St.  359. 

Miss.  667;  Peisor  v.  Cushman,  13  Tex.  "  Bryan  v.  The  Enterprise,  8  Jones, 

390;  Maude]  v.  Peet,  18  Ark.  236.  260. 

»  Elliott  V.  Stevens,  10  Iowa,  418.  "  Donnell  v.  Manson,  109  Mass.  577. 

«  Lookett  w.  De  N'eufville,;55  Ga.  453.  "Fellows  v.  Miller,  8  Blackf.  231; 

See  May  u' Gamble,  14  Fla.  467.  Bourne  v.   Hooker,    11   B.   Mon.  21; 

'  Bun.berger  1).    Gerson,    24    Fed.  Shockley  v.  Davis,  17  Ga.  175;  63  Am. 

Rep.  257.  Deo.  233. 

«  Bres  V.  Booth,  1  La.  Ann.  307.  "  Martin  v.  Thompson,  3  Bibb,  252; 

'  Wade  on  Attachment,  sec.    107;  Samuel  v.  Brite,  3  A.  K.  Marsh.  317; 

Taafe   v.  Eosenthal,  7   Gal.  514.     Or  Marnine  v.  Murphy,  8  Ind.  272;  Wil- 

the  United  States  in  the  federal  court:  liama  v.  Barrow,  3  La.  57.     Unless  it 

Barnes   v.  Webster,  16  Mo.   258;  57  is  a  very  small  sum  less:   Bodet  v. 

Am.  Dec.  232.  Nibourel,  25  La.  Ann.  499. 
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the  bond  be  defective  in  this  respect,  it  cannot  afterwards 
be  remedied  by  substitution  of  a  regular  bond.^  The 
statutes  generally  require  a  bond  in  an  amount  at  least 
double  the  debt  sworn  to.  This  contemplates  not  only 
that  the  bond  shall  be  for  that  amount,  but  that  the  se- 
curity shall  be  good  for  the  like  amount.*  If  it  be  for 
less  than  double  the  debt  demanded,  it  is  illegal.'  If  the 
action  is  assumpsit,  the  bond  should  be  for  double  the 
amount  of  damages  laid  in  the  writ;  if  debt,  and  damages 
only  nominal  can  be  recovered,  the  bond  should  be  for 
double  the  amount  of  the  debt  only;  but  if  damages  are 
laid  to  cover  interest,  then  the  bond  should  be  for  double 
the  amount  of  the  debt  and  damages.*  The  penalty  should 
be  double  the  amount  of  the  value  of  the  property  which 
the  sheriff  may  attach,  and  not  double  the  amount  of  the 
claim  sworn  to  be  due.'  Where  the  affidavit  states  the 
debt  to  be  a  certain  sum,  and  the  bond  is  given  in  double 
that  sum,  although  it  recites  a  larger  sum  as  the  debt,  it 
is  sufi&cient.* 

§  3544.  When  Defects  in  Bond  must  be  Taken  Advan- 
tage of. — Defects  in  the  bond  to  defeat  the  action  must 
be  taken  advantage  of  in  limine;''  it  is  too  late  after  ap- 
pearance and  plea,  or  in  an  appellate  court.' 

§3545.     Amendment  of  Bond  —  When   Allowed.  —  A 

court  has  no  inherent  power  to  allow  an  amendment  of 
an  insufficient  bond.'  '  But  such  power  has  been  given 
by  statute  in  many  of  the  states.'"     The  statutes  of  some 

'  Bradley  u  Kroft,  19  Fed.  Rep.  295.  Maxtin,   368;  Garmon  ».  Barringer,  2 

"Lockett  V.  De   Neufville,  55   Ga.  Dev.   &   B.   502;    Stoney   v.   McNeill, 

.454.  Harp.    156;   Beeoher  v.  James,   3   111. 

•  Martin  v.  Thompson,  3  Bibb,  252.  462;  Voorheea  v.  Hoagland,  6  Blackf. 

*  Brown  v.  Whiteford,  4  Rich.  327;  232. 

Campbell  v.  Conner,  41  N.  Y.  Sup.  Ct.         "  Young  v.  Grey,  Harp.   38;  Bryant 

459.  V.  Hendee,  40  Mich.  543;  Conklin  v. 

^  Churchill  v.  FuUiam,  8  Iowa,  45;  Harris,  5  Ala.  213;  Kritzer  v.  Smith, 

Hammill  v.  Phenioie,  9  Iowa,  525.  21  Mo.  296. 

'  Lawrence  v.  Featherston,  18  Miss.        •  Roulhao  v.  Rigby,  7  Fla.  336. 
345.  >'  Drake  on  Attachment,    sec.   146; 

'  Euders    v.    The    Henry    Clay,    8  Van   Arsdale  v.    Krum,   9   Mo.   397} 

Rob.  (La.)  30;  Watson  w.  McAllister,  7  Lowry  v.  Stowe,  7  Port.  483. 
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states  permit  the  plaintiff  to  file  a  second  bond,  when  the 
first  is  irisufiicient,^  or  amend  the  first  one.^  If  a  defective 
bond  is  filed  and  approved,  and  subsequently  a  good  bond 
is  filed  and  approved  by  way  of  amendment,  the  proceed- 
ing thereby  becomes  valid  from  the  beginning.  And  in  a 
collateral  suit,  both  the  original  and  amended  bonds  may 
be  received  in  evidence,  to  show  the  regularity  of  the 
attachment  proceedings.* 

§3546.  Action  on  Bond — Damages. — The  bond  is 
for  the  benefit  of  the  defendant,  and  not  for  the  benefit  of 
the  officer  serving  the  writ,  or  a  third  person  whose  prop- 
erty may  have  been  mistakingly  or  wrongly  attached. 
The  defendant  alone  can  sue  on  it.*  No  action  lies  on 
the  bond  until  the  attachment  has  been  discharged,'  un- 
less the  defendant  was  not  served,  and  the  proceeding  was 
ex  parte.^  In  order  to  maintain  an  action  on  the  bond, 
the  damages  have  not  first  to  be  recovered  in  a  distinct 
action.'  The  bond  usually  provides  for  the  payment  of 
costs  and  damages  to  the  defendant  if  the  attachment  has 
been  "wrongfully  issued  or  obtained."  Under  this  phrase 
a  mere  failure  to  prosecute  the  attachment  suit  does  not 
give  an  action  on  the  bond;*  nor  the  failure  of  the  suit 
on  technical  grounds.'     The  defendant  must  show  a  judg- 

'  Wood    1).    Squires,    28    Mo.    528;  Smith  v.  Eakin,  2  Sneed,  456;  Dickin- 

Kissam  v.  Marshall,  10  Abh.  Pr.  424;  sor  v.  MoGraw,  4  Rand.  158.     Contra, 

Lowry  v.   Stowe,  7  Port.  483;   State  Sterling  City  Mining   Co.  v.    Cock,  2 

Bank  v.  Morris,  13  Iowa,  136;  Winkle  Col.  24;  Sterling  City   Mining   Co.  v. 

V.  Stevens,  9  Iowa,  264;  Beardslee  v.  Hughes,  3  Col.  229;  Sledge  v.   Lee,  19 

Morgan,  29  Mo.  471.  Ga.    411;    Holoomb  v.  Foxworth,    34 

'  Lea  V.  Vail,   3  111.  473.     But  see  Miss.  265. 

Hunter  v.  Ladd,  2  111.  551.  »  Pettit  v.  Mercer,  8   B.  Mon.    51; 

s  McCraw  v.  Welch,  2  Col.  284.  Cooper  v.  Hill,  3  Bush,   319;  Noekles_ 

*  Davis    V.    Com.,    13    Gratt.    139;  v.  Eggspeiler,  47  Iowa,  400;  Smith  v. 
Mitchell  V.  Chancellor,  14  W.  Va.  22;  Story,  4  Humph.  169.     Contra,  Cox  v. 
Raspillier  v.    Brownson,   7   La.    231;  Robinson,  2  Rob.  (La.)  313. 
Edwards  ».  Turner,  6  Rob.  (La.)  382.  '  Boatwright  v.    Stewart,    37   Ark. 

'  Nolle  t).  Thompson,   3  Met.   (Ky.)  614.    In   Sharpen.    Hunter,    16   Ala. 

121;  States.  Williams,  48  Mo.  210.  765,  the  court  say:  "What  is  meant 

*  Bliss  ».  Heasty,  61  111.  338.  by  the   term  'wrongful,'  as    used  in 
'  Herndon  v.  Forney,    4   Ala.    243;  the  statute  to  which   this   bond   con- 

Boatwright  v.  Stewart,  37  Ark.  614;  forms-?  Was  it,  as  is  contended,  de- 
Churohill  v.  Abraham,  22  111.  455;  signed  to  apply  to  defects  in  the 
Bruce   v.    Coleman,    1    Handy,  515;    form  of  the  proceeding  on  account  of 
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ment  in  his  favor.*  A  judgment  on  the  merits  for  the 
defendant  authorizes  a  suit  on  the  bond.^  It  is  not,  how- 
ever, conclusive  evidence  that  the  plaintiff  in  the  attach- 
ment acted  wrongfully  and  willfully  in  suing  out  the 
writ,  and  that  he  had  no  reasonable  grounds  for  believing 
his  affidavit  true.' 

§3547.  When  Attachment  not  Wrongful  —  Belief — 
Facts.  —  In  a  suit  on  the  bond,  if  the  plaintiff  in  the 
attachment  suit  had  good  cause  to  believe  the  grounds  for 
attachment  true,  or  if  they  were  true  in  fact,  the  attach- 
ment is  not  wrongful.*  A  finding  by  the  jury  that  it  was 
sued  out  without  reasonable  grounds  for  believing  the 
allegations  on  which  it  was  based  is  necessary  to  support 
a  verdict  for  the  actual  damages  sustained.  But  the  same 
facts  will  not  raise  a  presumption  of  malice,  and  justify 
the  allowance  of  exemplary  damages;  to  authorize  their 
recovery,  it  must  appear,  in  addition,  that  there  was  an 
intent  to  injure  the  debtor.^  An  attachment  sued  out  on 
a  ground  which  did  not  exist  is  wrongful,  without  regard 
to  the  belief  of  the  person  making  the  affidavit."  The  de- 
fendant may  sustain  an  action,  if  the  prosecution  of  the 
attachment  can  be  shown  to  be  wrongful  and  oppressive, 
even  though  the  plaintiff  in  the  attachment  succeeded  in 
that  proceeding."  Suing  out  an  attachment  when  noth- 
ing is  due  renders  the  party  liable  for  such  damages  as 

which    the     attachment    should    be  '  Sloan  v.  McCracken,  7  Lea,   626; 

quashed  as  well  as  the  ground   upon  Pellersells  ».  Allen,  56  Iowa,  717. 

which  it  was  to  be  issued  ?  or  was  the  ''  State  v.  Beldsmeier,  56  Mo.    226; 

object  of  the  framers  of  the  act  merely  Harper  ».  Keys,  43  Ind.  220. 

to   provide  a  remedy  against  persona  '  Raver   v,    Webster,    3  Iowa,  502; 

who  should  resort  to  this   extraordi-  66  Am.  Dec.  96. 

nary  remedy  to  the   prejudice  of  an-  *  Vorse  v.  Phillips,   37   Iowa,   428; 

other     without     cause    or    sufficient  Carey   v.    Gunnison,    51    Iowa,    202; 

ground  therefor  ?  .  .  .  .  We  think  that  Nordhaua   ».   Peterson,   54  Iowa,  68; 

by  the  wrongful  suing  out  of  the  at-  Baver   u.  Webster,   3  Iowa,  502;  66 

tachment  is  meant,  not  the  omissions,  Am.  Dec.  96;  Jacobs  v.  Grim,  62  Tex. 

irregularities,   or  informalities  which  401 ;  Mitchell  v.  Shook,  72  111.  492. 

the   officer  issuing  the  process  may  *  Nordhaus  v.  Peterson,  54  Iowa,  68. 

have  committed  in  its  issuance,  but  '  Christian  v.  Seeligson,  63  Tex.  405; 

that  the  party  resorted  to  it  without  Sublette  v.  Wood,  76  Va.  318. 

sufficient  ground."  '  Harper  v.  Keys,  43  Ind.  220, 
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the  levy  may  ca\ise.*  The  facts  that  the  demand  on  which 
a  creditor  sued  out  an  attachment  was  groundless,  or  was 
not  due,  and  that  there  was  no  intent  of  the  debtor  to 
avoid  it,  are  evidence  tending  to  show,  though  not  con- 
clusive of,  malice  in  the  attachment  suit.^  The  jury  may 
presume  malice  if  defendant  had  no  probable  cause  for 
believing  that  the  facts  alleged  by  him  in  the  aflSdavit  for 
attachment  were  true.'  That  the  defendant  acted  under 
advice  of  counsel,  and  the  nature  and  amount  of  indebted- 
ness on  which  the  attachment  was  issued,  may  be  taken 
into  account  in  determining  the  question  of  malice  or 
good  faith.*  Where  property  is  wrongfully  seized  under 
an  attachment,  its  subsequent  seizure  by  another  creditor, 
and  its  appropriation  to  the  payment  of  the  debt  due  such 
creditor,  may  ordinarily  be  shown  in  mitigation  of  dam- 
ages in  a  suit  for  the  wrongful  aitachment;  but  not  where 
such  subsequent  seizure  was  made  in  collusion  with  the 
wrong-doer,  or  by  a  participator  with  him  in  the  original 
wrongful  act.® 

§  3548.  Presumption  that  Attachment  was  Rightfully 
Sued  out.  — The  presumption— the  proceedings  being 
regular  —  is  that  the  attachment  was  rightfully  sued  out; 
and  in  an  action  on  the  bond  the  burden  is  on  the  de- 
fendant in  the  attachment  suit  to  prove  that  it  was  wrong- 
ful.°  Until  reversed,  the  decision  of  the  trial  judge,  upon 
due  hearing,  dissolving  an  attachment,  is  conclusive,  in 
an  action  on  the  bond,  that  the  attachment  was  wrong- 
fully obtained.'  It  is  a  good  defense  that  the  suit  in 
which  the  attachment  is  issued  is  still  pending;  and  this, 
though  the  plaintiff's  complaint  in  the  attachment  suit 
was  dismissed,  if  an  appeal  from  the  judgment  of  dis- 

•  Harger  ».  SpofFord,  46  Iowa,  11;        *  Myers  v.  Wright,  44  Iowa,  38. 
Tucker  v.  Adams,  52  Ala.  254.  »  Wehle  v.  Spelman,  25  Hnn,  99. 

2  Lemay  v.  Williams,  32  Ark.  166;        «  Wade  on  Attachment,   see.   300; 

Nelson  v.  Danielson,  82  III.  545.  Dent  v.  Smith,  53  Iowa,  262. 

»  Bozeman  v.  Shaw,  37  Ark.  160.  '  Hoge  v.  Norton,  22  Kan.  374. 
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missal  has  been  duly  taken,  and  the  appeal  be  pending 
undetermined.' 

§  3549.  Actual  Damages  Recoverable  on  Bond  —  Exem- 
plary Damages.  —  The  defendant  is  entitled  to  recover  the 
actual  damages  the  natural .  result  of  the  wrongful  suing 
out  of  the  writ.  "  Actual  damage  may  be  properly  com- 
prehended under  two  heads:  1.  Expense  and  losses 
incurred  by  the  party  in  making  his  defense  to  the  at- 
tachment proceedings;  2.  The  loss  occasioned  by  his  being 
deprived  of  the  use  of  his  property  during  the  pendency 
of  the  attachment,  or  by  an  illegal  sale  of  it,  or  by  injury 
thereto,  or  loss  or  destruction  thereof."^  If  he  is  a  mer- 
chant, the  effect  of  the  attachment  upon  his  credit  is  a 
proper  matter  for  consideration  in  assessing  damages,  as 
is  the  motive  and  good  faith  of  the  plaintiff  in  suing  out 
the  attachment.^  An  action  does  not  lie  for  seizing  prop- 
erty lawfully  subject  to  attachment,  upon  an  attachment 
regularly  sued  out  and  founded  on  a  just  debt,  even 
though  the  attaching  creditor  acted  maliciously,  and 
procured  the  ofl&cer  to  take  perishable  property,  and  in- 
structed him  to  refuse  to  give  it  up  to  receiptors.*  Vin- 
dictive damages  cannot  be  recovered,  unless  the  creditor 
acted  with  malice  against  the  plaintiff  himself.^  In  an 
action  for  a  wrongful  attachment  made  by  an  agent  or 
attorney,  the  principal  is  not  liable  for  exemplary  dam- 
ages on  account  of  tlie  malice  of  his  agent,  unless  he  par- 
ticipated in  the  malice,  or  afterwards  ratified,  adopted,  or 
approved  the  malicious  act.' 

As  to  costs  of  defense,  the  following  have  been  held 
proper:  The  costs  and  expenses  of  discharging  the  attach- 

iPeokr.  Hotchkisa,  52How.  Pr.226.        '  g^ennedj'    v.   Meacham,    18    Fed. 

^  Drake  on  Attachment,  sec.   175;  Rep.  312. 
Campbell  v.   Chamberlain,    10  Iowa,        '  Batohelder  v.  Frank,  49  Vt.  90. 
337;  Lawrences.  Hagerman,  56111.  68;        »  Wood  v.  Barker,  37  Ala.  60;  76 

8  Am.  Rep.  674;  Oflut  v.  Edwards,  9  Am.  Dec.  346. 
Rob.  (La.)  90;  KeUy  v.  Beauehamp,        «  WiUis  «.  McNeill,  57  Tex.  465. 
59  Mo.  178. 
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ment; '  costs  of  suit,  generally,  in  the  trial  and  appellate 
court;*  counsel  fees  in  the  attachment  suit;'  obtaining 
testimony  as  to  the  falsity  of  the  affidavit.^  But  the  court 
has  refused  to  allow  costs  of  an  independent  suit,'  and 
counsel  fees  for  services  in  the  action  on  the  bond,*  and 
for  time  and  expenses  of  defendant  in  attending  court.' 

Illustrations. — The  jury  found  specially  that  defendant 
was  entitled  to  damages  for  the  wrongful  suing  out  of  an  attach- 
ment, and  that  plaintiff's  claim  was  not  yet  due.  Held,  that  a 
judgment  for  the  amount  of  damages  found,  not  diminished  by 
the  amount  of  plaintiff's  claim,  was  correctly  rendered:  Wether- 
ell  V.  Sprigley,  43  Iowa,  41. 

§  3550.  Damages  to  Property.  —  As  to  damages  to  or 
on  account  of  the  taking  of  the  property,  the  plaintiff  in 
the  suit  on  the  bond  may  recover  any  depreciation  in  the 
market  value  during  the  time  he  is  dispossessed  of  it,*  or 
the  cost  of  replacing  it  at  the  place  where  it  was  levied 
on.'  Where  the  goods  of  a  retail  dealer  are  wrongfully 
taken  in  attachment  and  carried  away,  he  is  entitled  to 

'  Alexander  v.  Jacoby,  2.3  Ohio  St.  Johnson  v.  Farmers'  Bank,  4  Bush, 

358.  283;   Alexander  v.   Jacoby,   23  Ohio 

2  Dunning  v.  Humphrey,  24  Wend.  St.  358. 

31;  Trapnall  v.  McAfee,  3  Met.  (Ky.)  «  Offut  v.  Edwards,  9  Rob.  (La.)  90; 

34;  Bennett  J).  Brown,  3l  Barb.  158;  20  Plumb  v.  Woodmansee,  34  Iowa,  116; 

N.  Y.  99;  Winsor  ».  Orcutt,  11  Paige,  Vorse  v.  Phillips,  37  Iowa,  428;  Hays 

578;  Hughes  v.  Brooks,  36  Tex.  379.  v.  Anderson,  57  Ala.  374;  Copeland  v. 

"  Offut  V.  Edwards,  9  Rob.  (La.)  90;  Cunningham,    63    Ala.     394.      Even 

Littlejohn  v.  Wilcox,  2  La.  Ann.   620;  when  a  statute  provides  that  reason- 

Phelps  V.  Coggeshall,  1 3  La.  Ann.  440;  able   attorney's    fees    may   be   recov- 

Aocessory  Transit  Co.  v.  McCerren,  13  ered,  only  attorney's  fpes  in  the  at- 

La.    Ann.    214;    Morris    o.    Price,    2  tachment  proceeding  are  recoverable, 

Blackf.   457;   Trapnall   v.    McAfee,   3  not  fees  for  service  in  defending  the 

Met.   (Ky.)   34;   Seay   v.  Greenwood,  whole  case;  Porter  «.  Knight,  63  Iowa, 

21  Ala.  491;  Burton  v.  Smith,  49  Ala.  365. 

293;  Higgius  v.  Mansfield,  62  Ala.  267;  '  Harris    v.    Finberg,    46   Tex.    79; 

Bothard  v.  Sheid,  69  Ala.  135;  Ray-  Craddook  v.  Goodwin,  54  Tex.   578. 

mond  V,  Green,   12  Neb.  215;  41  Am.  He  cannot  recover  for  his  voluntary 

Rep.  763;  Swift  v.  Plessuer,  39  Mich,  appearance  and  defense,  there  having 

178;  Vorse  v.  Phillips,  37  Iowa,  428;  been  no  levy:  Flournoy  v.  Lyon,  70 

Northrup  v.   Garrett,    17  Hun,   497;  Ala.  308. 

Baere    v.   Armstrong,    26    Hun,    19;  *  Fleming  v.  Bailey,  44  Miss.  132; 

Wilson  V.  Root,  43  £d.  486.     Contra,  Franklin  v.  Stern,  44  Cal.  168;  Lowen- 

Heath  v.  Lent,  1  Cal.  410;  Hughes  v.  stein  v.  Munroe,  55  Iowa,  82;  Horn  v. 

Brooks,  36  Tex.  379.  Bayard,  11  Rob.  (La.)  259. 

*  Hayden  v.  Sample,  10  Mo.  215.  »  Selz  v.  Belden,  48  Iowa,  451;  Hoge 

'  White    u.   Wyley,    17    Ala.    167;  v.  Norton,  22  Kan.  374. 
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recover,  as  a  part  of  his  damages,  the  fair  retail  value  of  the 
goods  thus  taken.*  And  the  damages  extend  to  the  value 
of  the  use  of  the  property  while  it  was  withheld,  and  this 
is  so  notwithstanding  it  was  replevied  by  a  co-defendant." 
So  loss  of  business  as  to  goods  seized  is  properly  included.* 
Failure  of  cattle  to  make  the  ordinary  and  expected  in- 
crease of  weight,  by  reason  of  their  removal  by  the  sheriff 
from  their  wonted  range  to  a  new  range  with  limited  grass 
and  water,  is  a  gain  prevented,  for  which  the  owner  is 
entitled  to  compensation.*  One  who  has  been  prevented 
from  completing  work  he  had  undertaken  to  do,  by  an 
attachment  upon  his  tools  and  materials,  is  entitled  to 
recover  consequential  damages  for  the  injury  sustained; 
and  it  is  competent  for  him  to  show  that,  when  his  work 
was  suspended  by  the  attachment,  he  had  on  hand  a 
quantity  of  stone,  cut  and  dressed,  for  use  in  the  comple- 
tion of  the  work,  which  was  not  of  equal  value  for  any 
other  purpose.^  Where  an  attachment  of  corn  for  rent 
has  been  discharged,  the  measure  of  the  tenant's  damages 
is  the  injury  sustained  by  the  detention  of  the  corn,  and 
any  deterioration  of  value  resulting  from  the  attachment." 

§  3551.  Remote  and  Speculative  Damages  not  Recov- 
erable.— Remote  and  speculative  damages  resulting  from 
injury  to  his  credit,  business,  character,  or  feelings  cannot 
be  recovered,'  nor  prospective  profits  in  business.*  In  an 
Iowa  case,  where  a  writ  of  attachment  was  levied  upon 
a  house  which  was  being  taken  to  pieces  for  removal  to 

'  Wehle  V.  Butler,  61  N.  Y.  245.  235;    Higgins  v.   Mansfield,   62  Ala. 

2  Munnerlyn  v.  Alexander,  38  Tex.  267;  Pollock  v.  Gantt,  69  Ala.  373;  44 

125.  Am.  Rep.  519;  HoUiday  v.  Cohen,  34 

'  Marqueze  v.  Sontheimer,  59  Miss.  Ark.  707;   Campbell  v.  Chamberlain, 

430.  10  Iowa,  337;  Oberne  v.  Gaylord,  13 

*  Hoge  V.  Norton,  22  Kan.  374.  111.  App.  30;  Reidhar  v.  Berger,  8  B. 

°  Carpenter  v.    Stevenson,  6   Bush,  Mon.   160;   State  v.  Thomas,   19  Mo. 

259.  613;  Myers  v.  Farrell,  47  Miss.  281; 

"  Pattou  V.  Garrett,  37  Ark.  605.  Hurd  v.  Barnhart,  53  Cal.  97;  Mitchell 

'  Wade   on   Attachment,    sec.    301;  n.  Haroourt,  62  Iowa,  349. 

Donnelt  v.  Jones,  13  Ala.  490;  48  Am.  «  Holliday  ».  Cohen,  34  Ark.  707. 
Deo.  59;  Floyd  v.  Hamilton,  33  Ala. 
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and  erection  upon  other  premises,  it  was  held,  in  an  ac- 
tion on  the  bond,  that  the  plaintiff  could  not  recover, — 
1.  For  damages  caused  to  furniture  removed  from  the 
building  before  the  levy  of  the  writ,  by  reason  of  its  be- 
ing exposed,  in  consequence  of  plaintiff  being  prevented 
or  delayed  by  the  attachment  from  rebuilding  the  house 
on  the  premises  to  which  it  was  to  be  removed,  and  in 
which  the  furniture  was  to  be  placed;  2.  For  additional 
expenses  incurred  in  building  a  new  house  on  the  prem- 
ises, on  which  he  intended  to  reconstruct  the  one  levied 
upon;  3.  For  the  rental  value  of  the  house  per  month  be- 
fore he  commenced  taking  it  down;  4.  For  what  its  rent 
would  have  been  worth  if  he  had  been  permitted  to  re- 
move and  rebuild  it;  5.  For  loss  of  time  by  being  deprived 
of  the  use  of  the  house.* 

'  Plumb  V.  Woodmansee,  34  Iowa,  116. 
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CHAPTER  CLXXVIII. 

THE  WRIT  AND  LEVY. 

§  3552.  The  writ  in  general — When  a  protection. 

§  3553.  Form  of  writ  —  Amendments. 

§  35^  i.  Officer  may  demand  indemnity. 

§  3555.  Duty  of  officer  in  making  levy. 

§  3556.  Levy  by  fraudulent  or  unlawful  means  void. 

§  3557.  Property  not  liable  to  attachment  —  Property  of  third  person. 

§  3558.  Confusion  of  property  —  Property  of  defendant  mixed  with  another's. 

§  3559.  Officer  may  break  into  store  —  But  not  into  dwelling-house. 

§  3560.  Method  of  making  levy. 

§  3561.  Officer  must  make  return  —  Requisites  of. 

§  3562.  Officer's  return  conclusive  against  him  —  Exception. 

§  3563.  Return  may  be  amended  when. 

§  3564.  Lien  dates  from  levy. 

§  3565.  Levy  not  a  satisfaction  —  Does  not  change  ownership. 

§  3566.  Lien  destroyed  only  by  dissolution  of  attachment. 

§  3567.  Right  of  attaching  creditor  to  set  aside  fraudulent  conveyance. 

§  3568.  Extent  of  attachment  as  to  amount. 

§  3569.  Attachment  not  consummated  until  judgment  — Judgment  for  defend- 
ant dissolves  it. 

§  .3570.  Precedence  of  attachment  over  executions  and  encumbrances. 

§  3571.  Successive  attachments  on  same  property. 

§  3572.  Attachment  of  real  estate. 

§  3573.  Attachment  of  personal  property  —  What  interests  and  kinds  may  be 
attached. 

§  3574.  Attached  goods  cannot  be  taken  by  another  officer. 

§  3575.  Rights  of  junior  attaching  creditor  to  set  aside  attachment. 

§  3576.  Fraudulent  attachment  —  Rights  of  creditors. 

§  3577.  Officer  must  hold  property  —  Abandonment. 

§  3578.  Officer  a  bailee  of  the  property. 

§  3579.  Forthcoming  bond  to  officer  —  Effect  of. 

§  3552.     The  Writ  in  General— When  a  Protection.— 

The  power  of  an  officer  to  make  an  attachment  depends 
and  comes  from  the  writ.  It  does  not  exist  until  the  writ 
is  in  his  hands.*  An  officer  cannot  execute  a  writ  in  a 
suit  in  which  he  is  interested;'^  nor  can  a  party  interested 

>  Wales  V.  Clark,  43  Conn.  183.     In  ^  Evarts  v.  Georgia,  18  Vt.  15;  Ly- 
Kentucky  no  declaration  is  required;  man  v.  Burlington,  22  Vt.   131;   Mo- 
ths warrant'is  a  complaint  as  well  as  a  Leod  v.  Harper,  43  Miss.  42. 
process:  Moore  v.  Hawkins,  6  Dana,  289. 
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be  deputed  to  execute  it.*  An  attachment,  unlike  a  sum- 
mons, must  be  executed  by  the  ofi&cer  to  whom  it  is 
directed.^  The  authority  of  the  ofi&cer  continues  only 
until  the  return  day  of  the  writ;  a  levy  made  after  the 
return  day  will  be  of  no  force  as  against  a  third  person.' 
If  no  return  day  or  place  of  return  is  named  in  the  writ, 
it  is  void.*  Writs  of  attachment  do  not  fall  within  the 
rule  of  personal  writs,  but  may  run  until  executed,  or  at 
least  until  by  reasonable  diligence  they  can  be  executed. 
An  attachment  issued  before  summons  has  been  issued  on 
the  petition  is  void.°  But  the  writ  of  attachment  may  be 
served  before  actual  service  of  the  summons,  if  the  latter 
has  been  previously  made  out  and  placed  in  the  proper 
hands,  with  a  bona  fide  intent  that  it  shall  be  served.'  If 
the  goods  are  not  attached,  the  attaching  creditor  cannot 
hold  the  ofi&cer  for  any  surplus  money  he  may  have  real- 
ized from  a  prior  attachment.* 

If  the  writ  is  issued  by  an  ofi&cer  not  having  jurisdic- 
tion, it  is  void,  and  will  afiford  no  protection  to  the  ofi&cer 
issuing  it  or  the  one  acting  under  it.'  So  all  the  parties 
procuring  the  issuance  of  a  void  attachment  against  A, 
and  directing  C,  a  constable,  to  levy  on  A's  property,  are 
liable  as  trespassers  to  B,  whose  property  0  has  seized  as 
being  that  of  A.'"  A  writ  absolutely  void  need  not  be  set 
aside  before  bringing  an  action  for  acts  done  under  it." 
But  if  the  writ  is  from  a  court  having  jurisdiction  to  issue 
it,  and  is  valid  and  regular  on  its  face,  it  will  protect  the 
ofi&cer,  even  if  it  has  been  wrongfully  issued.*^     But  such 

1  Dyson  v.  Baker,  54  Miss,  24;  Boy-  "  Drake  on  Attachment,  sec.    184; 

kin  V.  Edwards,  21  Ala.  261.  Goldsmith  v.   Stetson,   39    Ala.    183; 

'  Henderson  v.  Speoker,  79  Ky.  509;  Kerr  v.  Mount,  28  N.  Y.  663;  Adkins 

Porter  v.  Stapp,  6  Col.  32.  v.  Brewer,  3  Cow.  206;  15  Am.  Dec. 

'  Courtney   v.    Carr,    6   Iowa,    238;  264;   Barkeloo   v.  Randall,  4  Blackf. 

Dame  v.  Fales,  3  N.  H.  70;  Peters  v.  476;  32  Am.  Dec.  46;  City  of  Lowell 

Conway,  4  Bush,  566.  v.  Parker,  10  Met.  309;  43  Am.  Dec. 

*  Washington  v.  Sanders,  2  Dev.  343;  436. 

21  Am.  Dec.  336.  '•  Vose  v.  Woods,  26  Hun,  486. 

5  Will  V.  Whitney,  15  Ind.  194.  "  Day  v.  Bach,  87  N.  Y.  56;  In  re 

'  Hall  V.  Grogan,  78  Ky.  11.  Bradner,  87  N.  Y.  171. 

'  Bell  V.  Olmsted,  18  Wis.  69.  "  Kirksey   v.    Dubose,   19   Ala.  43; 

8  Denny  v.  Willard,  11  Pick.  519;  22  Fulton  v.  Heaton,  1  Barb.  552;  Banta 

Am.  Deo.  389.  v.  Reynolds,  3  B.  Mon.  80;  Garnet  o. 
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an  irregular  writ  will  not  protect  the  party  issuing  it.' 
But  the  plaintiff  in  attachment  is  not  liable  as  a  trespasser 
for  the  omissions  of  the  ofScer  to  serve  the  writ  properly, 
or  to  give  defendant  an  opportunity  to  select  such  prop- 
erty as  he  was  entitled  to  under  the  statutory  exemption. 
If  the  writ  was  valid  when  issued,  the  officer's  subsequent 
acts  or  omissions  will  not  render  plaintiff  a  trespasser  ab 
initio.^ 

§  3553.  Form  of  Writ  —  Amendments.  —  The  writ  must 
follow  the  requirements  of  the  statute.'  It  must  be  under 
the  seal  of  the  court.*  A  writ  of  attachment  which  does 
not  run  in  the  name  of  "  the  people  of  the  state,"  as  re- 
quired by  statute,  is  voidable  only;  the  defect  is  curable 
by  amendment.'  The  date  of  a  summons  not  being  a 
necessary  part  of  it,  an  attachment  thereon  is  not  irregu- 
lar and  void  because  it  bears  date  two  days  before  the 
date  of  the  summons.     The  existence  of  the  summons  at 


Wimp,  3  B.  Mon.  360;  Owens  v.  Starr, 
2  Litt.  230;  Lovier  ».  Gilpin,  6  Dana, 
321;  Lashua  v.  Matthews,  75  Me.  446; 
Ela  V.  Shepard,  32  N.  H.  277;  Booth 
V.  Rees,  26  111.  45;  State  v.  Foster,  10 
Iowa,  435;  Walker  v.  Woods,  15  Cal. 
66;  Babe  v.  Coyne,  53  Cal.  261;  Kerr 
„.  Mount,  28  N.  Y.  663;  Parker  u.Wal- 
rod,  16  Wend.  514;  30  Am.  Deo.  124. 

1  Hall  V.  Waterbury,  5  Abb.  N.  C. 
374;  Wehle  v.  Butler,  61  N.  Y.  245. 
In  Kerr  v.  Mount,  28  N.  Y.  663,  the 
court  say:  "It  having  been  set  aside 
as  irregular,  it  afforded  no  justifica- 
tion afterwards  for  acts  previously 
done  under  it  to  the  party  in  whose 
favor  it  was  issued.  If  issued  by  com- 
petent authority,  and  regular  upon  its 
face,  it  might  afford  protection  to  the 
officer  for  his  acts  previously-done  un- 
der it,  but  none  whatever  to  the  party. 
As  to  him,  it  was  then  as  though  no 
process  whatever  had  been  issued,  and 
the  goods  had  been  taken  and  detained 
by  his  order  without  any  process: 
Chapman  v.  Dyett,  11  Wend.  31;  25 
Am.  Dec.  598;  Smith  v.  Shaw,  12 
Johns.  257;  Hayden  v.  Shad,  11  Mass. 
500;  Codington  v.  Lloyd,  8  Ad.  &  E. 
449;  Parsons  ti.  Lloyd,  2  Black,  845." 


'  Michels  v.  Stork,  44  Mich.  2. 

'  Barber  v.  Swan,  4  C  Greene,  352; 
61  Am.Dec.  124;  the  court  saying:  "The 
paper  in  this  case  called  a  writ  of  attach- 
ment could  not  easily  be  recognized  as 
such.  It  contains  but  few  of  the  mate- 
rial requisites  of  such  a  writ.  It  does 
not  state  any  action  pending  for  the  re- 
covery of  money,  nor  give  the  names  of 
the  parties  to  the  suit.  It  does  not 
state  the  grounds  which  authorized 
the  court  to  issue  the  writ,  nor  does  it 
even  give  the  name  of  the  plaintiff  to 
the  proceeding.  It  does  not  show  that 
the  indispensable  conditions  of  the 
code  had  been  performed  before  the 
process  could  be  legally  issued,  and 
does  not  therefore  confer  authority 
upon  an  officer  to  attach  property. 
Such  a  writ  should  show  prima  facie 
a  compliance  with  the  code  sufficient 
to  confer  authority  upon  the  clerk  to 
issue  the  writ.  If  materially  defective, 
as  in  this  case,  it  may  with  propriety 
be  quashed." 

♦  Foss  V.  Isett,  4  G.  Greene,  76;  61 
Am.  Dec.  117;  Shaffer  v.  Sundwall,  33 
Iowa,  579. 

*  Livingston  v.  Coe,  4  Neb.  379. 
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the  date  of  the  attachment  may  be  shown  by  evidence 
aliunde.^  Clerical  defects  in  writs  may  be  amended,  even 
in  the  absence  of  statutes  expressly  authorizing  it;^  or 
where  it  bears  a  wrong  date;'  or  when  it  adds  a  wrong 
party ,^  or  is  not  properly  attested;^  or  is  returnable  to  the 
wrong  term  of  court.'  Thus  it  may  be  amended  to  correct 
a  clerical  error  in  the  amount  stated  in  the  writ; '  or  where 
it  is  in  the  firm  name  of  the  plaintiffs  instead  of  the  full 
names  of  the  members;'  or  where  it  bears,  by  mistake, 
the  seal  of  the  circuit  instead  of  the  district  court.'  In 
the  absence  of  some  positive  rule  of  state  practice,  the 
power  of  the  United  States  courts  to  allow  amendments 
is  the  same  in  attachment  suits  as  in  others.'"  But  in  Iowa 
it  was  held  that  the  defect  of  the  want  of  a  seal  could  not 
be  supplied." 

§  3554.  Officer  may  Demand  Indemnity. — Where  the 
officer  has  good  reason  to  believe  that  the  goods  pointed 
out  to  him  are  not  the  defendant's,  he  may,  to  protect 
himself  from  an  action  of  trespass,  demand  of  the  plain- 
tiff a  bond  of  indemnity.'^  And  where  the  plaintiff  gives 
the  ofiBcer  a  writ,  with  directions  to  serve  it  in  a  particu- 
lar manner,  an  implied  promise  of  indemnity  arises." 
Where  the  statute  provides  that  the  ofiBcer  shall  require  a 
bond  of  the  applicant  for  attachment,  the  writ  is  invalid 

»  Smith  V.  Walker,  6  Rich.  169.  »  Clayburg  v.  Ford,  3  111.  App.  542. 

2  Warren    u.    Pintell,    63    Ga.   428;        '  Murdough  v.  McPlierrin,  49  Iowa, 
Blair  v.  Miller,  42  Ala.  308;  Livingston    479. 

V.    Coe,    4    Neb.    379;    Covington    v.  "  Tilton  v.  Cofield,  93  U.  S.  163. 

Cothrana,   35  Ga.    156.     In  Iowa  by  "  Foss  v.  Isett,  4  G.  Greene,  76;  61 

statute  alter  a  levy:  Atkins  v.  Womel-  Am.  Deo.  117. 

dorf,  53  Iowa,  150.     Where  a  statube  '^  Chamberlain  v.  Beller,   18  N.  Y. 

permits    amendments    in    "proceed-  115;    Sibley   v.    Brown,   15   Me.    185; 

ings, "   an   application  for  a  writ   of  Ranlett  v.  Blodgett,  17  N.  H.  298;  43 

attachment  is  amendable:  LangstaS  v.  Am.  Deo.  603;  Perkins  «.  Pitman,  34 

Miles,  5  Mont.  554.  N.  H.  261;  Smith  v.  Osgood,  46  N.  H. 

3  McCoy «.  Boyle,  10  Md.  391.  178;   Smith  v.  Ciootte,  11  Mich.  3S3; 
*  Johnson  v.  Huntington,  13  Conn.  Shriver  v.  Harbaugh,  37  Pa.  St.  399; 

47.  Bond  v.  Ward,  7  Mass.  123;  5  Am. 

^  Skinner  v.  Beshoar,  2  Col.  383.  Deo.  28.     Contra,  Shaw  v.  Holmes,  4 

« Archibald   v.   Thompson,    2    Col.  Heisk.  692. 

388.  '»  Ranlett  t>.  Blodgett,  17  N.  H.  298; 

'  Gourley  v.  Oarmody,  23  Iowa,  212.  43  Am.  Dec.  603. 


5529  THE    WRIT   AND   LEVY.  §  3555 

unless  such  bond  be  given.*  But  if  the  oflBcer  does  not 
demand  indemnity,  he  cannot  urge  that  he  received  none, 
in  an  action  for  not  making  the  levy.^  An' officer  who 
fails  to  return  the  writ  under  which  an  attachment  has 
been  made  cannot  maintain  an  action  on  his  bond  of  in- 
demnity,' nor  where  the  bond  contains  a  provision  that 
notice  shall  be  given  by  the  officer,  and  he  fails  to  do  so.'' 

Illustrations.  —  A  sheriff  attached  gold  coin,  which  was 
claimed  by  one  S.  The  sheriff  demanded  indemnity,  and  plain- 
tiff gave  him  a  bond,  and  for  additional  security,  permission  to 
retain,  for  a  reasonable  time,  any  money  coming  to  his  hands 
by  virtue  of  attachment  or  execution;  plaintiff  recovered  judg- 
ment, but  a  suit  by  S.  against  the  sheriff  was  still  pending. 
Held,  that  plaintiff  was  not  entitled  to  an  order  on  the  sheriff  to 
pay  the  money  into  court  upon  receipt  of  a  substituted  bond, 
that  the  sheriff,  under  the  agreement,  had  the  right  to  retain  it 
for  a  reasonable  time:  Scherr  v.  Little,  60  Cal.  614.  A  sheriff 
attached  goods  as  the  goods  of  B,  in  an  action  by  A  against  B. 
C  afterwards  claimed  the  goods,  and  although  A  offered  a  bond 
of  indemnity,  the  sheriff  surrendered  them.  The  statute  made 
no  provision  for  a  bond  of  indemnity  in  such  cases.  A  recof  ered 
judgment  in  the  attachment  suit,  and  being  unable  to  make 
anything  on  the  execution,  brought  action  against  the  sheriff. 
Held,  that  although  the  offered  bond  of  indemnity  was  good  at 
common  law,  the  sheriff  was  not  liable  at  all  events,  but  that 
the  burden  was  on  him  to  show  that  the  goods  did  not  belong 
to  B:   Wadsworth  v.  WalliJcer,  45  Iowa,  395;  24  Am.  Rep.  788. 

§  3555.  Duty  of  Officer  in  Making  Levy.— It  is  the 
duty  of  the  officer,  on  receiving  a  writ  of  attachment,  to 
levy  on  any  property  of  the  defendant  he  can  find;'  to 
follow  the  plaintiff's  instructions  as  to  the  mode  of  ser- 
vice;* to  execute  the  writ  as  soon  as  he  reasonably  can;' 

'  Rogers  v.  B.  M.  Birdsall  Co.,  72  '  Drake  on  Attachment,   sec.   191; 

Ga.  133.  citing   Kennedy  v.  Brent,   6   Cranch, 

'  Bond  V.  Ward,  7  Mass.  123;  5  Am.  187,  where  the  diligence  in  the  service 

Deo.  28;  Ranlett  v.  Blodgett,  17  N.  H.  of  a  subpoena  was  held  to  be  required 

298;  43  Am.  Dec.  603.  of  a  marshal.     In  Whitney  v.  Butter- 

=  Wiggin  V.  Atkins,  136  Mass.  292.  field,  13  Cal.  336,  73  Am.  Dec.  584, 

*  Preston  v.  Yates,  24  Hun,  534.  the  court  said:  "The  sheriff's  liability 

*  Drake  on  Attachment,  sec.  188;  rests  on  his  breach  of  ofiioial  duty.  Ai 
Fitzgerald  v.  Blake,  42  Barb,  513;  he  is  bound  to  perform  his  duty,  so  is 
Howes  V.  Spicer,  23  Vt.  508.  he  responsible  to  every  one  who  may 

'  Ranlett  v.  Blodgett,  17  N.  H.  298;  be  injured  by  his  failure  to  discharge 
43  Am.  Dec.  603.  it.     In  respect    to    the  execution  of 
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and  to  levy  on  sufficient  property  of  the  defendant  to 
satisfy  the  plaiuti£f's  claim.*  An  officer  may  attach  an 
article  of  property  for  a  sum  much  less  than  its  value, 
without  waiting  to  see  whether  another  article,  nearer  the 
amount  of  the  claim  in  value,  is  free  from  encumbrances 
and  may  be  held.  He  is  not  bound  to  take  a  receipt  for 
property  attached;  if  he  does,  without  the  creditor's  con- 
sent, he  becomes  liable  to  the  creditor,  at  all  events,  for 
the  property,  although  the  contract  would  be  a  legal  one 
if  a  receipt  were  taken.  Nor  is  he  bound,  upon  request, 
either  to  accept  the  deposit  of  a  sum  of  money  for  his 
security  equal  to  the  claim  from  a  third  party,  or  to  take 
other  property  of  the  debtor  as  a  substitute  for  that 
attached,  and  release  it.  If  directed,  he  must  attach  per- 
sonal property,  and  cannot  excuse  himself  by  attaching 
real  property,  although  the  debtor  owns  such  property. 
If  he  should  fail,  by  delay  in  examining  title,  to  secure 
the  "debt,  he  would  become  responsible  to  the  creditor.^ 
An  officer  who  enters  a  house  and  attaches  goods,  but 

process,  these  ofScial  duties  are  well  and  there  is  no  apparent  necessity  for 

defined  by  law.     The  law  is  reason-  its  immediate  execution,  it  would  not 

able  in   this,  as   in  all   other  things,  be  contended  that  he  was  under  the 

It  holds  public  officers  to  a  strict  per-  same  obligations  to  execute  it  instan- 

formance  of   their   respective   duties,  taueously  as  if  he  were  so  instructed, 

It   tolerates   no  wanton   disregard   of  and  there  were  circumstances  of  ur- 

these  duties.     It  sanctions  no  negli-  gency.     So  in  respect   to  an   attach- 

gence;  but  it  requires  no  impossibili-  ment.     If   an   attachment  were   sued 

ties,  and  imposes  no  inconscionable  ex-  out   on  the   ground   of   a,  defendant's 

actions.     VPhen  process  of  attachment  fraud,  or  his  being  in  the  act  of  leav- 

or  execution  comes  to  the  hands  of  the  ing  the  state,  or  removing  his  property, 

sheriff,  he  must  obey  the  exigency  of  the  very  fact  of  the  issuance  of  the  at- 

the   writ.     He   must,   in   such   cases,  tachment,  or  the  making  of  the  affi- 

exeoute  the  writ  with  all  reasonable  davit,  would  seem  to  indicate  to  the 

celerity.     Whenever  he  can  make  the  officer  the  necessity  of  immediate  ao- 

money  on  execution,  or  secure  the  debt  tion.     But  generally,   in  the  absence 

by  attachment,  he  must  do  it.     But  he  of   special   circumstances,  an   attach- 

is  not  held  to  the  duty  of  starting  on  ment  issued  for  the  security  of  a  debt, 

the  instant,  after  receiving  a  writ,  to  under  the  old  statute  authorizing  such 

execute  it,  without  regard  to  anything  a  process,  does  not  stand  upon  a  more 

else  than  its  instant  execution.     Rea-  favorable  footing,  so  far  as  regards  the 

gonable  diligence  is  all  that  is  required  necessity  of   immediate  service,  than 

of    him  in  such  instances.     But   this  an  execution." 

reasonable  diligence  depends  upon  the  '  Fitzgerald  v.  Blake,  42  Barb.  513; 

particular  facts  in  connection  with  the  Ransom    v.    Halcott,     18     Barb.    56; 

duty.     If,  for  example,  a  sheriff  has  Howes  v.  Spicer,  23  Vt.  508;  Bradford 

execution  against  A,  and  has  no  spe-  v.  McLellan,  23  Me.  302. 

cial  instruction  to  execute  it  at  once,  ^  Moultonii.  Chadborne,  31  Me.  152. 
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takes  with  him  a  drunken  person,  whom  he  leaves  in 
charge,  against  the  owner's  protest,  is  guilty  of  trespass.^ 

§  3556.     Levy     by    Fraudulent    or    Unlawful    Means 

Void. — A  levy  made  by  unlawful  and  fraudulent  means 
is  void.^  Such,  for  example,  is  a  levy  made  after  entering 
a  house  against  the  will  of  the  owner;'  or  fraudulently 
bringing  or  enticing  property  from  another  state  and 
within  the  reach  of  process.* 

§  3557.  Property  not  Liable  to  Attachment  —  Prop- 
erty of  Third  Person.  —  An  officer  is  a  trespasser  who 
levies  on  property  not  liable  to  attachment;^  or  when  he 
takes  goods  out  of  the  possession  of  one  who  claims  prop- 
erty in  them;*  or  on  goods  not  the  property  of  the  de- 
fendant.' 

A  sheriff  who,  by  virtue  of  an  attachment,  seizes  prop- 
erty in  the  possession  of  the  judgment  debtor  may  justify 
by  producing  the  writ;  but  if  he  seizes  property  in  the 
possession  of  a  third  person  as  the  judgment  debtor's,  he 
must  prove,  when  sued  for  damages,  not  only  the  attach- 

1  Malcolm  v.  Spoor,  12  Met.  279;  46  Bean  v.  Hubbard,  4  Cush.  85;  Kiff  v. 

Am.  Dec.  675.  K.  E.    Co.,  117   Mass.  591;    19  Am. 

^  Nason  v.  Eaten,  2  R.  I.  337;  Met-  Kep   429;  Rice  v.  Chase,  9  N.  H.  178; 

calf  V.  Clark,  41  Barb.  45;  Gilbert  v.  32  Am.  Deo.  346. 

HoUinger,  14  La.  Ann.  441;  Pomroy  i>.  *  Moore  v.  Byue,  1  Rich.  94. 

Parmlee,    9    Iowa,     140;     Parsons   v.  '  Woodbury  v.  Long,   8  Pick.  543; 

Dickinson,    11   Pick.    352;    Bailey  v.  19  Am.  Deo.  345;  Meade  v.  Smith,  16 

Wright,  39  Mich.  96.  Conn.    346;    Sangster    v.    Com.,     17 

i"  Ilsley  V.  Nichols,  12  Pick.  270;  22  Gratt.  124;  Bodega  v.  Perkerson,  60 

Am.  Dec.   425;    Swain  v.   Mizner,  8  Ga.  516;  Ford  v.  Dyer,  26  Miss.  243 

Gray,     182;    People  v.   Hubbard,   24  Caldwell   «.    Arnold,   8    Minn.    265: 

Wend.  369.  Owinga  v.  Fisher,  2  A.  K.  Marsh.  268 

*  Powell  V.  McKee,  4  La.  Ann.  108;  12  Am.  Deo.  393;  Rhodes  v.  Patterson, 

Paradise  v.  Farmers'  Bank,  5  La.  Ann.  3  Cal.  369;  Van  Pelt  v.  Littler,  14  Cal, 

710;  Wingate  v.  Wheat,  6   La.   Ann.  194;  Carmick   o.    Com.,  5   Binn.  184 

238;  Myers  v.  Myers,  8  La.  Ann.  369;  State  v.  Moore,   19  Mo.  369;   61    Am. 

58  Am.  Deo.  689;  Tinimons  v.  Garri-  Deo.  563;  Archer  i;.  Noble,  3  Me.  418 

son,  4  Humph.  148;  Pomroy  u.  Parm-  Harris  v.  Hanson,  11  Me.   241;  State 

lee,  9   Iowa,   140;  74   Am.    Deo.   328;  v.  Fitzpatrick,  64  Mo.  185.     Under  an 

Deyo  V.  Jennison,  10  Allen,  410.  attachment  against  one  tenant  in  oom- 

*'Foss  v.  Stewart,  14   Me.  312;  Gib-  mon  of  a  chattel,  the  officer  may  seize 

son  V.  Jenney,  15  Mass.  205;  Lynd  v.  the  chattel:     Heald  v.  Sargent,  15  Vt. 

Picket,  7  Minn.  184;  82  Am.  Deo.  79;  506;  40  Am.  Dec.  694. 
Cooper  V.  Newman,  45   N.    H.   339; 
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ment,  but  the  proceedings  on  which  it  was  based/  An 
officer  about  to  levy  on  personal  property  is  bound  by 
actual  notice  of  a  prior  mortgage,  whether  he  receives 
notice  before  or  after  the  writ  is  in  his  hands.^  But  an 
officer  is  not  liable  for  attaching  and  selling  property 
where  the  one  claiming  the  property  gave  notice  of  his 
claim,  but  did  not  defend  his  title  on  the  return  of  the 
attachment.'  The  owner  has  a  choice  of  remedies;  he 
may  sue  in  trespass,  in  trover,  or  in  detinue,*  or  he  may 
recover  the  property  taken.^  A  person  whose  property  is 
wrongfully  attached  as  the  property  of  another  may  sell 
it  while  under  attachment,  and  his  vendee  may  bring 
trespass  in  the  vendor's  name  against  the  officer.*  One 
claiming  title  to  property  sold  under  an  attachment  against 
another  has  no  claim  to  the  proceeds  of  sale  in  the  sheriff's 
hands.^ 

Illustrations.  —  An  oflBcer  stated  to  a  party  that  he  would 
t&,ke  his  property  on  an  attachment  against  the  property  of  A, 
but  he  left  it  with  him,  taking  a  receipt  for  it.  Held,  not  a 
trespass:  Band  v.  Sargent,  23  Me.  326;  39  Am.  Dec.  625.  A 
illegally  attached  as  B's  cotton  belonging  to  C.  The  cotton 
was  sold  by  the  sheriff  by  consent  of  all  parties,  and  the  sheriff 
defaulted  with  the  proceeds.  Held,  in  C's  suit  against  A,  that 
A  was  liable  for  expenses  incurred  by  C  in  recovering  the  cot- 
ton, but  not  for  the  loss  resulting  from  the  default  of  the  sheriff: 
Frank  v.  Chaffe,  34  La.  Ann.  1203. 

§  3558.  Confusion  of  Property — Property  of  Defendant 
Mixed  with  Another's.  — Where  the  owner  of  chattels  mixes 
them  with  those  of  another,  so  that  they  cannot  be  distin- 
guished, the  officer  attaching  them  as  the  property  of  the 
latter  is  not  liable  in  trespass.^     The  owner  must  demand 

'  Horn    V.    Corvarubias,     51     Cal.  demand:  Woodbury  v.  Long,  8  Pick. 

524.  543;  19  Am.  Deo.  345. 

2  Stewart  v.  Smith,  60  Iowa,  275.  ^  aimble  v.  Aokley,  12  Iowa,  27. 

s  Ranahan  v.  O'Neale,  6  Gill  &  J.  «  Holly  v.  Huggeford,  8  Pick.  73;  19 

298;  26  Am.  Dec.  576.  Am.  Deo.  303. 

'  Owinga  v.  Frier,  2  A.  K.  Marsh.  '  Rodrigues  v.  Trevino,  54  Tex.  198. 

268;  12  Am.  Deo.  393;  Yarborough  v.  «  Shumway  v.  Rutter,  8  Pick.  443; 

Harper,  32  Miss.  112;  Lyon  v.  Goree,  19  Am.  Deo.  340.     See  Davis  v.  Stone, 

15  Ala.  360.     Trover  lies  without  a  120  Mass.  228. 
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them  from  the  officer,  and  cannot  sue  the  officer  before 
such  demand.'  But  it  is  the  duty  of  the  officer  to  ascer- 
tain, if  he  can,  what  portion  of  the  goods  belongs  to  each; 
and  not  to  attach  the  whole  of  them  without  making  the 
inquiry.^ 

§  3559.  Officer  may  Break  into  Store  —  But  not  into 
Dwelling-house.  —  An  officer  may,  on  demand,  break  into 
a  store  to  attach  property  there;'  but  he  cannot  force  his 
way  into  a  dwelling-house  against  the  will  of  the  owner.* 
An  officer  has  no  right  to  use  the  house  for  a  longer  time 
than  that  in  which  he  can  reasonably  remove  the  goods 
therefrom.' 

§  3560.  Method  of  Making  Levy.  — To  constitute  a 
good  levy  of  personal  property  under  an  attachment,  the 
officer  must  actually  reduce  it  into  his  possession.^  The 
custody  should  be  such  "as  will  enable  the  officer  to  re- 
tain and  assert  his  power  and  control  over  the  property 
so  that  it  cannot  probably  be  withdrawn  or  taken  by  an- 
other without  his  knowing  it.'"     But  the  officer  need  not 

» Tufts  V.  McClmtock,  28  Me.  424;  Conn.    271;    Hollister   v.    Goodale,    8 

48  Am.  Dec.  501.  Conn.  332;  22  Am.  Deo.  074;  Lyon  v. 

2  Shumway  v.  Kutter,  8  Pick.  443;  Rood,  12  Vt.  233;  Blake  v.  Hatch,  25 

19  Am.  Dec.  340;  Carlton  v.  Davis,  8  Vt.  555;  Learned  v.  Vandenburgh,  7 

Allen,    94;    Lewis   v.   Whittemore,    5  How.  Pr.   379;    Culver  v.  Kumsey,  6 

N.  H.  364;  22  Am.  Dec.  466;  Wilson  111.    App.    598;    Smith    v.    Orser,    43 

a.  Lane,  33  N.  H.  466.  Barb.   187;  Gates  v.  Flint,   39  Miss. 

2  Piatt    V.   Brown,    16    Pick.    553;  365;  Odiorne  v.  Colley,  2  N.  H.  66;  9 

Messner  v.  Lewis,  20  Tex.   221;  Ful-  Am.  Dec.  40;  Huntington  v.  Blaisdell, 

lerton  v.  Mack,  2  Aiken,  415;  Burton  2  N.  H.  317;  Dunklee  v.  Fales,  5  N. 

V.   Wilkinson,    18   Vt.    186;    46   Am.  H.    527;    Chadbourne   v.  Sumner,   16 

Dec.   145;   Perry  v.  Carr,   42  Vt.   50.  N.  H.  129;  41  Am.  Dec.  720;  Bryant 

Or  an  outhouse:  Burton  v.  Wilkinson,  v.  Osgood,    52   N.   H.   182;    State   v. 

18  Vt.  186;  46  Am.  Dec.  145.  Poor,  4  Dev.  &  B.  384;  34  Am.  Dec. 

*  Ilsley  V.  Nichols,  12  Pick.  270;  22  357. 

Am.  Dec.  425;  People  v.  Hubbard,  24        '  Drake   on   Attachment,  sec.    256; 

Wend.  369;  35  Am.  Dec.  628;  Swain  Hemmenway  v.  Wheeler,  14  Pick.  408; 

B.  Mizner,  8  Gray,   182;  69  Am.  Dec.  25  Am.  Dec.  411.     Aa  to  manner  of 

244;  Burton  v.  Wilkinson,  18  Vt.  186;  levying  attachment  upon  a  vessel,  or 

46  Am.  Dec.  145.  share    or    interests    in   a   vessel,    see 

*  Williams  v.  Powell,  101  Mass.  467;  Conn  v.  Caldwell,  6  111.  531;  Taacks 
3  Am.  Rep.  396.  v.  Schmidt,  18  Abb.  Pr.  307;  Seabrook 

*  Lane  v.  Jackson,  5  Mass.  157;  v.  Ruse,  Riley  Eq.  127.  Of  a  pew  in 
Gale  V.  Ward,  14  Mass.  352;  7  Am.  a  meeting-houae:  See  Perrin  v.  Lever- 
Dec.  223;  Ashmun  v.  Williams,  8  ett.  13  Mass.  128;  Sargent  v.  Peirce, 
Pick.    402;    Taintor    v.    Williams,    7  2  Met.  80. 
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touch  the  goods  if  he  has  them  in  his  view,  with  power  of 
controlling  them  and  taking  them  into  his  possession.* 
A  stricter  rule  on  this  point  seems  to  be  laid  down  in 
some  cases.''    To  attach  standing  corn  and  potatoes  in  the 


'  Nichols  V.  Patten,  18  Me.  231;  36 
Am.  Deo.  713;  Odiorne  v.  Colley,  2  N. 
H.  66;  9  Am.  Deo.  39;  Morse  v.  Hurd, 
17  N.  H.  246;  Huntington  v.  Blais- 
dell,  2  N.  H.  317;  Cooper  v.  New- 
man, 45  N.  H.  339;  Dunklee  v.  Fales, 
5  N.  H.  527;  Lyon  v.  Boot,  12  Vt. 
233;  Newton  v.  Adams,  4  Vt.  437; 
Slate  V.  Barker,  26  Vt.  647;  Denny  v. 
VParren,  16  Mass.  420;  Gordon  v. 
Jenny,  16  Mass.  465;  Shephard  v. 
Bntterfield,  4  Cush.  425;  50  Am.  Deo. 
797;  Naylor  v.  Dennie,  8  Pick.  198;  19 
Am.  Deo.  320;  Culver  v.  Bumsey,  6 
111.  App.  598;  Runlett  v.  Bell,  5  N. 
H.  433;  Chadbourne  v.  Sumner,  16  N. 
H.  129;  41  Am.  Deo.  720;  Young  v. 
Walker,  12  N.  H.  506;  Weston  v. 
Dorr,  25  Me.  176;  43  Am.  Deo.  259; 
Bryant  v.  Osgood,  52  N.  H.  185;  In  re 
Ashley,  19  Nat.  Bank.  Reg.  237;  Wes- 
tervelt  v.  Pinokney,  14  Wend.  123;  28 
Am.  Deo.  516;  Rogers  v.  Gilmore,  51 
Cal.  309;  State  v.  Cornelius,  5  Or.  46; 
Harriman  v.  Gray,  108  Mass.  229; 
Tomlinson  v.  Collins,  20  Conn.  364; 
French  v.  Stanley,  21  Me.  512;  Gates 
V.  Flint,  39  Miss.  365;  Levy  v.  Schock- 
ley,  29  Ga.  710.  It  is  a  sufficient  tak- 
ing if  he  informs  the  owner  of  goods 
that  he  has  attached  them,  and  forbids 
their  removal:  St.  George  ti.  O'Conuell, 
110  Mass.  475.  If  an  officer  enters  a 
building  in  which  property  is  stored, 
and  makes  a  public  declaration  that 
all  the  property  therein  is  attached, 
and  locks  up  the  building,  and  gives 
the  key  to  a  clerk  of  the  owner,  with 
directions,  assented  to  by  the  clerk, 
to  keep  the  property  for  the  officer, 
these  facts  constitute  a  valid  attach- 
ment of  the  property  in  the  building: 
Shephard  v.  Butterfield,  4  Cush.  425; 
50  Am.  Deo.  796.  It  is  a  sufficient 
attachment  of  hay  in  a  barn  if  an  offi- 
cer go  within  view  of  it,  declare  that 
he  attaches  it,  and  post  on  the  barn- 
door a  notification  that  it  is  attached: 
Merrill  v.  Sawyer,  8  Pick.  397. 

2  Connell  v.  Scott,  5  Baxt.  595;  Hol- 
lister  V.  Goodale,  8  Conn.  332;  21  Am. 
Deo.  675;  Tafifta  v.  Manlove,  14  Cal. 


47;  Abrams  v.  Johnson,  65  Ala.  465; 
Cutter  V.  House,  122  Mass.  544;  Goode 
V.  Longmire,  35  Ala.  673;  Havely  v. 
Lowry,  35  111.  450;  Culver  v.  Rumsey, 
7  111.  App.  422.  In  HoUister  v.  Good- 
ale,  8  Conn.  332,  21  Am.  Dec.  675,  it 
was  said:  "The  word  'attach, 'derived 
remotely  from  the  Latin  term  'attingo,' 
and  more  immediately  from  the  French 
'a«tocAer,' signifies  to  take  or  touch,  and 
was  adopted  as  a  precise  expression  of 
the  thing:  nam  quinomina  intelligit,  res 
etifim  intelligit.  The  only  object  of  at- 
tachment is  to  take  out  of  the  defend- 
ant's possession,  and  to  transfer  into 
the  custody  of  the  law,  acting  through 
its  legal  office*,  the  goods  attached, 
that  they  may,  if  necessary,  be  seized 
in  execution,  and  be  disposed  of  and 
delivered  to  the  purchaser.  From 
both  these  considerations  it  is  appar- 
ent that  to  attach  is  to  take  the  actual 
possession  of  property.  Hence  the 
legal  doctrine  is  firmly  established 
that,  to  constitute  an  attachment  of 
goods,  the  officer  must  have  the  actual 
possession  and  custody.  It  was  laid 
down  in  these  express  words  by  Par- 
sons, C.  J.,  in  Lane  v.  Jackson, 
5  Mass.  157,  163,  and  by  Parker,  C. 
J.,  in  Train  v.  Wellington,  12  Mass. 
495,  497.  Nor  is  there,  so  far  as  my 
investigations  have  enabled  me  to  dis- 
cover, a  single  determination  opposed 
to  the  preceding  principle.  The  case 
of  Turner  v.  Austin,  16  Mass.  181,  de- 
cided that  no  overt  act  by  the  sheriff 
was  necessary  to  constitute  an  attach- 
ment of  property  previously  in  his  cus- 
tody on  another  attachment.  But  this 
is  entirely  consistent  with  the  princi- 
ple advanced.  The  sheriff  already  had 
the  actual  custody;  and  mere  form  or 
ceremony  for  form's  sake,  and  not  for 
the  preservation  of  substance,  can 
never  be  required.  It  was  likewise 
adjudged  in  Denny  v.  Warren,  16 
Mass.  420,  that  an  officer  who  entered 
a  store  to  attach  goods,  where  there 
was  no  competition,  received  the  key 
from  the  clerk,  and  locked  up  the 
store,  having  declared  his  intention  to 
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ground,  they  must  be  gathered  and  put  away.^  An  at- 
tachment of  a  stock  of  goods  in  a  storeroom  is  not  good 
where  the  officer  simply  barricades  the  front  door,  which 
he  finds  locked,  and  goes  away  leaving  the  back  door,  to 
which  the  owner  of  the  goods  has  a  key,  unlocked.*  Ser- 
vice of  an  attachment  on  a  railroad  company  creates  no 
lien  on  property  not  within  the  county  at  the  time  of  the 
service.^ 


attach,  had  made  a  sufficient  attach- 
ment. And  in  Gordon  v.  Jenny,  16 
Mass.  465,  the  determination  was  to 
the  same  efifect.  So  in  Naylor  v.  Den- 
nie,  8  Pick.  198,  19  Am.  Dec.  319,  it 
was  decided  that  inaccessible  goods, 
covered  up  in  the  hold  of  a  ship,  were 
attached  by  the  officer's  going  on 
board  and  leaving  a  keeper  to  take 
care  o£  them;  and  in  Merrill  v.  Sawyer, 
8  Pick.  397,  that  hay  in  a  barn  was 
duly  attached  by  putting  a  notifica- 
tion of  the  attachment  on  the  barn- 
door. Now,  in  all  these  cases,  the 
court  went  on  the  principle  that  the 
actual  possession  and  custody  were 
necessary  to  constitute  an  attachment; 
although  there  being  no  race  for  pri- 
ority of  attachment,  they  held  that  to 
be  the  actual  custody  and  possession, 
which,  perhaps,  was  constructive  pos- 
session only.  The  analogous  cases  all 
demonstrate  the  necessity  of  actually 
taking  the  property.  This  is  the  es- 
tablished law  concerning  the  levy  of 
executions;  that  is,  the  property  levied 
on  is  actually  taken  into  the  custody 
of  law.  So  when  an  attachment 
or  execution  is  levied  on  the  body,  it 
is  effected  by  a  corporal  seizing  or 
touching  of  the  body,  and  thus  put- 
.ting  it  in  the  custody  of  the  law:  3 
Bla.  Com.  288.  Or  by  what  is  tanta- 
mount, a  power  of  taking  possession 
and  the  party's  submission  thereto: 
Genner  v.  Sparkes,  1  Salk.  79;  Horner 
V.  Battyn,  Bui.  N.  P.  62.  But  if  the 
person  do  not  submit  (and  this  dead 
property  cannot  do),  the  body  must 
actually  be  seized.  The  question  now 
arises,  in  view  of  the  preceding  facts 
and  principles,  whether  the  charge 
to  the  jury  was  correct.  That  the 
plaintiff  was  at  the  door  of  the  car- 
riage-house with  a  writ  of  attachment 
in  his  hand  only  proves  his  intention 


to  attach.  To  this  no  accession  is 
made  by  the  lawful  possession  of  the 
key  and  the  unlocking  of  the  door. 
Suppose,  what  does  not  appear,  that 
the  key  was  delivered  to  him  by  the 
owner  of  the  barouche,  that  he  might 
attach  the  property;  this  would  be  of 
no  amount.  He  might  have  the  con- 
structive possession,  which,  on  a  sale, 
as  between  vendor  and  vendee,  would 
be  sufficient;  but  an  attachment  can 
only  be  made  by  the  taking  of  actual 
possession.  As  little  importance  is 
attached  to  the  unlocking  of  the  door, 
and  the  declaration  that  the  plaintiff 
attached  the  carriage.  This  was  not 
the  touching  of  the  property,  or  the 
taking  of  the  actual  possession.  The 
removal  of  an  obstacle  from  the  way 
of  attaching,  as  the  opening  of  the  door, 
is  not  at  attachment,  nor  was  the  ver- 
bal declaration.  An  attachment  is  an 
act  done,  and  not  a  mere  oral  an- 
nunciation. From  these  various  acts, 
taken  separately  or  conjointly,  the 
plaintiff  did  not  obtain  the  possession 
and  custody  of  the  barouche,  and 
therefore  he  did  not  attach  the  prop- 
erty. On  the  contrary,  if  the  facts 
contended  for  by  the  defendant  were 
proved,  his  defense  was  complete. 
Between  two  officers  having  separate 
attachments,  there  was  a  race  for  pri- 
ority. They  both  had  arrived  at  the 
carriage-house;  and  so  soon  as  the  door 
was  opened,  the  defendant  outstripped 
his  competitor,  and  seized  on  the  ba- 
rouche. By  this  act  he  had  the  actual 
possession,  and  was  successful  in  his 
intended  prior  attachment." 

'  Heard  v.  Fairbanks,  5  Met.  Ill; 
38  Am.  Dec.  394. 

2  Bickler  v.  Kendall,  66  Iowa,  703. 

^  Sutherland  v.  Peoria  Bank,  78  Ky. 
250. 
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As  to  heavy  and  bulky  articles,  no  actual  handling  is 
necessary.'  So  where  a  removal  of  the  property  attached 
would  be  attended  with  great  waste  and  expense,  it  may 
be  dispensed  with.*  The  same  is  true  as  to  articles  which 
he  cannot  take  manual  possession  of;  for  instance,  stock 
of  a  corporation.'  Here  the  mode  is  to  serve  the  proper 
officer  with  a  writ,  and  notice  that  the  shares  are  levied 
on.*  But  a  bond,  promissory  note,  or  other  instrument  for 
the  payment  of  money  can  be  attached  only  by  taking  il 
into  actual  custody."  To  attach  real  estate,  the  officer 
need  not  go  upon  the  land,  or  even  see  it.  It  is  suffi- 
cient for  him  to  make  return  on  the  writ  that  he  has 
attached  it."  Such  an  attachment  is  entirely  symbolical; 
the  officer  has  no  possession  of  it,  nor  is  the  tenant  dis- 
possessed.' An  attachment  upon  machinery  bolted  to  the 
freehold  is  binding  if  the  sheriff  obtains  full  control  of  it, 
and  he  need  not  detach  and  remove  it.'  He  has  no  right 
to  take  actual  possession  of  the  land,  or  disturb  the  pos- 
session of  the  owner  or  occupant.'  The  levy,  though  not 
good  against  third  persons,  may  be  good  against  the  de- 
fendant and  purchasers  with  notice.^" 

»  Merrill  v.    Sawyer,   8  Pick.  397;  "  Anthony  v.  Wood,  96  N.  Y.  180; 

Hemmenway  v.  Wheeler,  14  Pick.  408;  67  How.  Pr.  424;  Caldwell  v.  Sibley,  3 

25  Am.  Deo.  411;  PoUey  v.  Lenox  Iron  Minn.  406;  Erwinw.  Oommercial  Bank, 

Works,  4  Allen,  329;  Lewis  v.  Orpheus,  3  La.  Ann.  186;  48  Am.  Deo.  447. 

3  Ware,  143;  Mills  u.  Camp,  14  Conn.  "  Perrin  v.  Leverett,  13  Mass.  128; 

219;   36  Am.  Dec.  488;   Davidson   ».  Taylor    v.     Mixter,     11     Pick.     341; 

Waldron,   31   111.    120;   83   Am.   Dec.  Crosby  v.  AUyn,  5  Me.  453;  Rodgers 

206;  Bryant  v.  Osgood,  52  N.  H.  185;  v.  Bonner,  55  Barb.  9;  45  N.  Y.  379; 

Grrover  v.  Buck,  34  Mich.  519;  Rogers  Burkhardt  v.  MeClellau,  1  Abb.  App. 

V.  Gilmore,  51  Cal.  309;  Gallagher  v.  263;  Hancock  v.  Henderson,  45  Tex. 

Bishop,   15   Wis.  276.     A  levy  on  an  479.     A  levy   on   real    estate   of    an 

iron  safe  and  its  contents  is  a  levy  on  attachment  from  another  county  does 

the  contents,  although  the  sheriff,  for  not  become  a  lien  until  a  certificate 

a  considerable  time  thereafter,  is  un-  of  the  levy  is  duly  filed  in  the  office 

able  to  open  the  safe  and  take  out  the  of  the  recorder  of  the  county  in  which 

contents:  Elliott  v.  Bowman,  17  Mo.  the  laud  is  situated:   Hall  ik.  Gould, 

App.  693.  79  111.  16. 

■'  Mills  V.  Camp,  14  Conn.  219;  36  '  Perrin  v.  Leverett,  13  Mass.  128. 

Am.  Dec.  488;  Bioknell  v.  Trickey,  34  »  Patch  v.  Wessels,  46  Mich.  249. 

Me.  273.  »  Wood  v.  Weir,  5  B.  Mon.  544. 

'  Stamford  Bank  v.  Ferris,  17  Conn.  "  Rogers  v.  Gilmore,  51   Cal.   309; 

259;  Mooar  v.  Walker,  46  Iowa,  164.  Taffts  v.  Manlove,  14  Cal.  51;  73  Am. 

•  Stamford  Bank  v.  Ferris,  17  Conn.  Dec.  610.     In  Pettes  v.  Marsh,  15  Vt. 

259.     See  O'Brien  v.  Mechanics'  Bank,  454,  40  Am.  Dec.  690,  the  court  say: 

56  N.  Y.  62.  "The  case  shows  that  this  defendant 
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Illustrations.  —  An  attachment  was  made  on  certain  pat- 
terns in  a  foundry,  confined  under  lock,  with  the  key  in  posses- 
sion of  the  defendant.  Held,  invalid,  as  the  officer  had  no 
actual  control  of  the  property:  Rix  v.  Silknitter,  57  Iowa,  262. 
An  officer  attached  hewn  stones  by  going  among  and  upon 
them,  and  directed  the  creditor,  who  receipted  for  them,  and 
whose  place  of  business  was  fifty  rods  from  the  stones,  to  take 
charge  of  them ;  hut  the  stones  were  not  removed.  Held,  a  valid 
attachment:  Hemmenway  v.  Wheeler,  14  Pick.  408;  25  Am.  Dec. 
411 .  An  officer  indorsed  upon  a  writ  a  levy  of  attachment  upon 
certain  grain  in  two  cars  twelve  miles  away,  without  going 
where  they  were.  Held,  void  as  against  a  subsequent  levy 
which  was  properly  made:  Culver  v.  Rumsey,  6  111.  App.  598. 
The  sheriff,  under  an  attachment,  levied  upon  a  portable  steam 
thrashing-machine  and  appurtenant  articles,  by  making  a  mem- 
orandum of  the  property,  and  delivered  a  copy  of  the  attach- 
ment and  of  the  summons  and  complaint  to  the  defendant;  he 
also  verbally  directed  a  person  at  work  near  the  place  where 
the  property  was  to  look  after  it,  and  if  any  one  meddled 
with  it,  to  tell  him  it  was  attached.    Held,  a  sufficient  taking 


actually  owned  and  had  upon  his  farm 
five  hundred  sheep;  that  the  officer 
went  there  to  make  service  of  the  writ; 
and  that,  without  requiring  the  cere- 
mony of  going  to  view  the  sheep  or 
separating  the  flock,  the  defendant  and 
another  person  executed  a  receipt  for 
three  hundred  and  fifty  of  the  sheep, 
which  the  officer  returned  as  being  at- 
tached upon  the  writ.  Now,  there  is  no 
doubt  but  that  the  legal  requisites  of  a 
valid  attachment  are  such  as  the  coun- 
sel has  contended  for.  It  is  nothing 
less  than  the  actual  seizure  of  property, 
or  having  it  within  the  power  and  con- 
trol of  the  officer.  But  this  definition 
'  is  framed  with  reference  to  an  attach- 
ment in  the  strict  sense  of  a  proceed- 
ing altogether  in  invitum,  the  power  of 
the  law  operating  against  the  will,  or 
without  the  concurrence  of  the  party 
affected  by  it.  As  against  an  unwill- 
ing party  or  a  third  person  whose  rights 
are  affected,  it  must,  doubtless,  con- 
form to  this  description.  It  is  compe- 
tent, however,  for  a  party  to  dispense 
with  forms  or  ceremonies  which  he 
might  have  insisted  on,  and  still  leave 
the  attachment  effectual  as  against 
himself.  He  may  consent  to  be  treated 
as  being  under  arrest,  when  the  officer 
has  not  acquired  the  actual  control  of 
his  person;  and  so  he  may  consent  that 
347 


his  goods  shall  be  treated  as  being  at- 
tached, when  the  officer  has  not  actu- 
ally seized  them.  In  each  case  it  is 
but  submitting  to  the  power  of  the 
law,  without  constraint.  And  if,  un- 
der such  circumstances,  the  officer  re- 
turns the  arrest  or  attachment  with 
the  party's  assent,  that  return  should 
be,  as  it  legally  is,  conclusive  evidence 
of  the  fact.  And  if  the  principle  here 
advanced  be  a  sound  and  just  one,  the 
present  is  surely  a  strong  case  in  illus- 
tration of  it.  The  property  did  exist 
and  was  attachable;  and  but  for  the 
voluntary  arrangement  between  the 
defendant  and  the  officer,  it  would 
have  been  regularly  seized  and  re- 
moved. But  the  defendant  chose  to 
have  it  treated  as  being  attached, 
waiving  the  ceremony  of  actual  seiz- 
ure and  removal,  and  undertook  to 
keep  it  for  the  officer,  who,  with  his 
assent,  charged  himself  with  a  liability 
for  it.  He  cannot  now  say  that  his 
subsequent  possession  of  the  property 
was  not  subservient  to  the  officer's 
right.  It  appears  that  the  property 
was  afterwards  duly  demanded,  but 
having  been  previously  disposed  of, 
was  not  restored.  We  think  that, 
upon  such  a  state  of  facts,  the  action 
of  trover  can  be  maintained," 
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of  the  property  into  the  custody  of  the  sheriff,  as  against  pur- 
chasers from  the  defendant  with  knowledge  of  the  attachment: 
Rogers  v.  Gilmore,  51  Cal.  309. 

§  3561.     OfBcer  must  Make  Return — Requisites  of. — 

The  officer  having  levied  the  attachment  must  make  a 
return  on  or  before  the  return  day  of  the  writ;  otherwise, 
the  attachment  will  be  dissolved/  and  the  officer  will  be 
liable  in  damages.^  The  return  must  be  by  the  officer 
who  made  the  levy,  and  to  whom  the  writ  was  directed.' 
The  return  must  be  in  proper  form,  and  clearly  show  what 
has  been  done,  by  whom,  and  how  done,*  and  the  names 
of  the  persons  in  whose  presence  the  writ  was  served.* 
But  it  need  not  set  out  all  the  acts  necessary  to  make 
the  levy  valid."  Whether  the  return  should  state  that  the 
property  levied  on  is  the  property  of  the  defendant  is  dis- 
puted. In  some  states  it  is  held  that  it  should.'  In  others 
it  is  held  not  necessary,  and  the  court  will  presume  that 


1  Williams  v.  Babbitt,  U  Gray,  141; 
74-  Am.  Deo.  670;  Tomlinson  v.  Stiles, 
28  N.  J.  L.  201;  29  N.  J.  L.  426; 
Wilder  v.  Holden,  24  Pick.  8;  Russ  v. 
Butterfield,  6  Cush.  242;  Paine  v.  Farr, 
118  Mass.  74;  Berry  v.  Spear,  13  Me. 
187.  Contra,  Reed  v.  Perkins,  14  Ala. 
231;  Bancroft  ».  Sinclair,  12  Rich. 
617;  Ritter  v.  Soannell,  11  Cal.  238; 
70  Am.  Dec.  775.  Where  a  writ  of 
attachment  is  returned  before  the  re- 
turn day  without  personal  service,  no 
further  return  can  be  made  without 
leave  of  the  court:  Myers  v.  Prosser, 
40  Mich.  644.  An  attachment  is  void, 
if  made  on  a  writ  returnable,  by  mis- 
take, to  a  court  which  is  past:  Dame 
V.  Pales,  3  N.  H.  70.  The  lien  ac- 
quired by  an  attachment  of  land  is  not 
lost  by  delay  in  filing  the  return  until 
after  a  term  of  court  has  passed,  no 
intervening  rights  having  been  ac- 
quired: City  Bank  v.  Cupp,  59  Tei. 
268. 

2  Clark  V.  Smith,  10  Conn.  1;  25  Am. 
Dec.  47;  Laflin  v.  Willard,  16  Pick. 
64;  26  Am.  Dec.  629. 

s  Olney  v.  Shepherd,  8  Blackf.  146. 

*  Clymore  v.  Williams,  77  111.  618; 
Wilkins  v.  Tourtellott,  28  Kan.  825; 
Gibson  v.  Wilson,  5  Aik.  422;  Desha 


V.  Baker,  3  Ark.  509;  JeflEries  v.  Har- 
vie,  38  Miss.  97;  Rankin  v.  Dulany, 
43  Miss.  197.  On  an  attachment 
against  Henry  F.  Hawkins,  the  sheriff 
returned  that  he  had  attached  the 
property  of  Henry  M.  Hawkins.  Held, 
that  the  attachment  was  void:  Dutton 
V.  Simmons,  65  Me,  583;  20  Am.  Dec. 
729.       - 

*  Cabeen  v.  Douglass,  1  Mo.  336. 
See  Morgan  v.  Johnson,  15  Tex. 
568. 

'Ritter  v.  Soannell,  11  Cal.  238;  70 
Am.  Dec.  775.  But  see  Page  v.  Gene- 
sea,  6  La.  Ann.  551.  It  is  not  neces- 
sary that  the  officer  make  a  certificate 
of  his  proceedings  on  the  precept  pre- 
vious to  the  return  day:  Wilder  v. 
Holden,  24  Pick.  8.  When  a  constable 
who  has  property  in  his  possession 
under  an  attachment  attaches  it  under 
a  second  writ,  he  need  only  return 
that  he  has  attached  the  right,  title, 
and  interest  of  the  defendant  in  the 
property,  the  same  being  in  his  posses- 
sion: O'Connor  v.  Blake,  29  Cal.  312. 

'  Clay  V.  Neilson,  5  Rand.  596;  Mason 
V.  Anderson,  3  T.  B.  Mon.  293;  Ander- 
son V.  Scott,  2  Mo.  15;  Meuley  v. 
Zeigler,  23  Tex.  88;  Repiue  -u.  Mc- 
Pheraon,  2  Kan.  340. 
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the  property  levied  on  was  the  defendant's.*  The  officer 
must  give  in  or  with  his  return  a  specific  description  of 
the  property  attached,  its  kind,  quantity,  number,  size,  etc., 
as  the  case  may  he.^  No  more  particularity,  however,  is 
required  than  is  necessary  for  the  identification  of  the 
property.'     If  an  officer  return  an  attachment  of  land  as 


'  Johnson  v.  Moss,  20  Wend.  145; 
BickerstafF  v.  Patterson,  8  Port.  245; 
Lucas  V.  Godwin,  6  Ala.  831;  Saun- 
ders V.  Columbus  Ins.  Co.,  43  Miss. 
583;  Rowan  u.  Lamb,  4  G-.  Greene, 
468;  Bannister  o.  Higginson,  15  Me. 
73;  32  Am.  Deo.  134. 

2  Haynes  v.  Small,  22  Me.  14;  Toul- 
min  V.  Lesesne,  2  Ala.  359;  Pearoa 
V.  Baldridge,  7  Ark.  413;  Pierce  i;. 
Strickland,  2  Story,  292;  Baxter  v. 
Rice,  21  Pick.  197;  Messner  v.  Lewis, 
20  Tex.  221;  Bryant  v.  Osgood,  52 
K.  H.  182;  Hathaway  v.  Larrabee,  27 
Me.  449;  Fitzhugh  v.  Hellen,  3  Har. 
&  J.  206;  Porter  v.  Byrne,  10  Ind. 
146;  71  Am.  Dec.  305;  Meuley  v. 
Zeigler,  23  Tex.  88;  Henry  v.  Mitch- 
ell, 32  Mo.  512;  Reid  v.  Kirkwood, 
19  Ark.  332;  Sanford  v.  Pond,  37  Conn. 
588.  But  one  who,  with  knowledge 
that  property  has  been  attached,  re- 
moves and  converts  it,  is  liable  to  tlie 
oiScer  therefor,  notwithstanding  a 
misdescription  of  the  property  in  the 
officer's  return:  Smart  v.  Batchelder, 
57  N.  H.  140. 

» Gary  v.  McCown,  6  Ala.  370; 
Wharton  v.  Conger,  9  ^medes  &  M. 
510;  Ela  v.  Shepard,  32  N.  H.  277; 
Taylor  «.  Mixter,  11  Pick.  341;  How- 
ard V.  Daniels,  2  N.  H.  137;  Whitaker 
V.  Sumner,  9  Pick.  308;  Bacon  v.  Leon- 
ard, 4  Pick.  277;  Pratt  v.  Wheeler,  6 
Gray,  520;  Moore  v.  Kidder,  55  N.  H. 
488;  Gilman  v.  Thompson,  11  Vt.  643; 
34  Am.  Dec.  714.  In  Roberts  v.  Bourne, 
23  Me.  165,  39  Am.  Dec.  614,  the 
court  said:  "On  the  first  day  of  Jan- 
uary, 1836,  Robert  Farley  caused  all 
Greeley's  'right,  title,  and  interest  in 
and  to  any  real  estate  in  the  county  of 
Penobscot '  to  be  attached,  and  after- 
wards obtained  a  judgment,  and 
caused  Greeley's  right  in  equity  to  be 
seized  and  sold,  and  the  plaintiff  be- 
came the  purchaser.  It  was  decided 
in  Crosby  v.  AUyn,  5  Greenl.  453,  that 
an  attachment  of  all  the  debtor's  right, 
title,  and  interest  to  real  estate  iu 


Belfast  and  Thorndike  was  valid.  In 
Whitaker  v.  Sumner,  9  Pick.  310,  the 
officer  returned:  'I  attach  all  the 
right,  title,  and  interest  in  and  to  a 
certain  piece  or  parcel  of  land,  with 
the  buildings  thereon,  situate  in 
Columbia  Street,  at  the  southerly  part 
of  Boston,  and  one  piece  of  laud,  and 
the  buildings  thereon  standing,  being 
situate  iu  Pleasant  Street,  in  said  Bos- 
ton, which  the  within-named  Benjamin 
Huntington  has  to  the  estates  before 
mentioned.'  And  the  court  say: 
'  The  return  of  the  attachment  on  the 
plaintiff's  writ  against  Huntington  has 
as  much  certainty  as  returns  iu  gen- 
eral of  attachments  on  mesne  process'; 
and  it  was  decided  to  be  good.  In 
Taylor  v.  Mixter,  11  Pick.  341,  the 
return  was:  'I  have  attached  all 
the  right,  title,  and  interest  which  the 
within-named  Ruggles  has  to  his 
homestead  farm,  on  which  he  now 
dwells,  together  with  all  the  land 
thereto  belonging,  lying  in  Enfield,  in 
said  county.  Also  all  the  right  and 
interest  which  said  Ruggles  has  to  any 
lands  lying  in  Enfield  aforesaid.'  It 
was  decided  to  be  a  valid  attach- 
ment of  any  other  lands  in  Enfield 
which  might  not  be  a  part  of  the  farm. 
These  cases  sufficiently  prove  that  an 
attachment  is  good,  though  made  in  as 
general  language  as  the  officer  used  in 
this  case.  And  that  it  has  been  a 
common  practice,  sanctioned  by  the 
courts,  for  officers,  when  they  intended 
to  attach  certain  real  estate  as  the 
property  of  the  debtor,  to  make  use  of 
the  words  'right,  title,  and  interest' 
in  and  to  it,  for  the  purpose  of  accom- 
plishing it.  These  words  were  prob- 
ably introduced  with  a  design  to 
enlarge,  and  not  to  diminish,  the  effect 
of  an  attachment  of  a  farm,  or  tract  of 
land,  so  as  to  secure  not  only  the  fee, 
but  whatever  right  the  debtor  might 
have  iu  it,  as  an  estate  for  life  or  for 
years,  or  by  way  of  contract  in  writ- 
ing, or  the  right  to  redeem  it." 
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"supposed"  to  belong  to  the  debtor,  such  qualifying  term 
does  not  impair  the  efifect  of  the  attachment,  where  the 
land  is,  in  fact,  the  property  of  the  debtor.'  Where  an 
officer  returns  on  a  writ  an  attachment  of  certain  goods 
only,  without  fixing  their  value,  the  presumption  of  law 
is,  in  the  absence  of  all  other  testimony,  that  they  were 
of  the  value  commanded  to  be  attached.^  In  serving  an 
attachment  on  a  garnishee,  the  sheriff  is  required  to  re- 
turn a  schedule  of  all  visible,  tangible  property  attached, 
but  not  of  the  credits  or  indebtedness  of  the  garnishee  to 
the  defendant  in  the  attachment,  which  latter  may  be 
attached,  though  no  tangible  property  of  the  defendant 
should  be  found  in  the  hands  of  the  garnishee.' 

§  3562.  Officer's  Return  Conclusive  against  Him  — 
Exception.  —  The  return  of  the  officer  is  conclusive 
against  him,  and  cannot  be  disproved  by  parol  evidence,* 
except  where  his  statement  is  simply  a  statement  of 
opinion  on  his  part.^ 

§  3563.  Return  may  be  Amended  when.  —  A  court 
may  permit  the  amendment  of  a  return,  but  this  is  a 
matter  in  its  discretion.^  An  officer  may  amend  his  re- 
turn before  it  is  filed,  but  not  after.'  ,  Thus  a  return  has 
been  allowed  to  be  amended  by  inserting  a  specific  de- 
scription of  a  lot  of  land  omitted  by  mistake;*  by  insert- 

'  Banister  v.  Higginson,  15  Me.  73;  *  Denton  v.  Livingston,  9  Johns.  96; 

32  Am.  Deo.  134.  6  Am.  Dec.  264;  Pierce  ?;.  Strickland, 

2  Childs  V.  Ham,  23  Me.  74.  2   Story,  292;   Williams  v.  Cheesbor- 

=  Read  v.  Kirkwood,  19  Ark.  332.  ough,  4  Conn.  356. 

»Paxton«.  Steokel,    2   Pa.   St.    93;  "  Planters' Bank ».  Walker,  3  Smedes 

Denny  v.    Willard,  11  Pick.    519;  22  k  M.    409;   Hill   „.    Cunningham,   25 

Am.  Deo.  389;  French  v.  Stanley,  21  Tex.    25;    Miller    v.    Shackleford,    4 

Me.  512;  Haynes  v.  Small,  22  Me.  14;  Dana,    264;     Palmer  v.    Thayer,    28 

Brown  v.  Davis,   9  N.  H.  76;  Chad-  Conn.  237;  Fowble  v.  Walker,  4  Ohio, 

bourne  v.  Sumner,    16  N.   H.  129;  41  64;  Cody  v.    Quinn,  6   Ired.   191;    41 

Am.    Deo.    720;    State   v.    Penner,  27  Am.  Deo.  75;  Maris  v.  Sohemerhorn,  3 

Minn.   269;  Clarke   v.    G-ary,    11  Ala.  Whart.   13;   McKnight  v.  Strong,   25 

98;  Fisher  v.  Bartlett,  8  Me.   122;  22  Ark.  212. 

Am.    Deo.   225;    State  v.  Lawson,   8  '  Welsh  v.  Joy,  13  Pick.  477. 

Ark.  380;  47  Am.  Deo.  728.     Oontra,  » Vanderheyden  v.  Gary,  38  How. 

Buckingham  v.  Osborne,  44  Conn.  133.  Pr.  367. 
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ing  a  statement  that  the  sheriff  posted  a  copy  of  the 
attachment  in  the  manner  required  by  law;^  by  insert- 
ing the  word  "county"  instead  of  "inferior"  in  the 
clause  "returnable  to  the  inferior  court,"  where  juris- 
diction had  recently  been  taken  from  the  inferior  court;'' 
to  show  that  the  effects  attached  were  the  property  of 
the  defendant;'  by  specifying  the  particular  articles  at- 
tached;* by  inserting  a  statement  that  the  property  was 
attached  "as  the  property  of  A  and  B."°  But  an  amend- 
ment of  a  return  will  not  be  permitted  where  it  would 
affect  injuriously  the  rights  of  third  parties  previously 
acquired  without  notice.' 

§  3564.  Lien  Dates  from  Levy. — The  lien  of  an  attach- 
ment as  against  both  the  defendant  and  third  parties  dates, 
not  from  the  issue  of  the  writ,''  or  its  delivery  to  the  officer 
to  execute,'  but  from  the  time  of  its  actual  service.'  The 
attaching  creditor  acquires  by  the  levy  the  rights  of  the 
defendant  in  the  property  at  the  time  the  attachment 
took  place.^"    No  interest   subsequently  acquired  by  the 

» Wilson  V.   Ray,  T.  U.  P.  Charlt.  v.  Waite,  5  Conn.  117;  Sewell  v.  Sav- 

109.  age,  1  B.  Mon.  260;  Nutter  v.  Connett, 

■'  Covington  v.  Cothran,  35  Ga.  156.  3  B.  Mon.  199;  Pond  v.  Griffin,  I  Ala. 

»  Mason  v.  Anderson,  3  T.  B.  Mon.  678;  Haldeman  v.  R.  R.  Co.,  2' Handy, 

295.  101;    Kuhn  v.  Graves,   9   Iowa,  303; 

*  Baxter  v.  Rice,  21  Pick.  197.  Stockley  v.  Wadman,  1   Houst.  350; 
5  Bank  of  Northwest  v.  Taylor,   16  Ensworth  v.  King,  50  Mo.  477;  Hunt 

Wis.  609.  V.  Strew,  39  Mich.  368;  McCobb  v. 

«  Emerson   o.    Upton,  9   Pick.   167;  Tyler,  2  Cranch  C.  C.  199;  Grigsley  v. 

Haven  v.  Snow,  14  Pick.  28;  Johnson  Love,  2  Cranch  C.  C.  413;  Learned  v. 

V.  Day,  17  Pick.  106.  Vandenburgh,  8  How.  Pr.  77;  Burk- 

'  Mears  v.  Winslow,  1  Smedes  &  M.  hardt  u.  McClellan,  15  Abb.  Pr.  243; 

Ch.  449;  Wallace  v.  Forest,  2  Har.  &  Lynch  v.  Crary,  52  N.  Y.  181;  Tafifts 

McH.   261;    Williamson   v.    Bowie,   6  v.  Manlove,  14  Cal.  47;   73  Am.  Dec. 

Munf.   176;    Tomlinson  v.    Stiles,    28  610;  Crowninshield  v.  Strobel,  2  Brev. 

N.  J.  L.  201.     The  mere  filing  of   a  80;  Robertson  v.  Forrest,  2  Brev.  466; 

bill  in  equity,  praying  for  an  attach-  Zeigenhagen  v.  Doe,  1  Ind.  296;  Mears 

ment,  creates  no  lien  upon  the  prop-  v.  Winslow,  1  Smedes  &  M.  Ch.  449; 

erty  sought   to  be  reached:   Sharp  v.  Wallaces.  Forest,  2  Har.  &  McH.  261; 

Hunter,  7  Cold.  389.  Rice  v.  Barnard,  20  Vt.  479;   50  Am. 

*  Crowninshield  v.  Strobel,  2  Brev.  Dec.  54;  Martin  v.  Dryden,  6  111.  187; 
80;  Lynch  v.  Crary,  52  N.  Y.  181.  Redus  v.  Wafford,  12  Miss.  579;  Lum- 
Oontra  by  statute:  Bergman  v.  Sells,  mis  v.  Boon,  3  N.  J.  L.  734. 

39  Ark.  97.  "•  Wade  on    Attachment,   sec.   26; 

» Rodgers  v.  Bonner,  45  N.  Y.  379;    Handley  v.   Pfister,    39   Cal.  283;   2 

Gates  V.  Bushnell,  9  Conn.  530;  Fitch    Am.  Rep.  449;   Plant  v.  Smythe,  45 
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debtor  in  the  property  is  affected.'  And  a  previous  as- 
signment of  the  property  is  valid  against  a  subsequent 
attachment.^  The  attachment  creates  an  inchoate  lien, 
which,  on  obtaining  judgment,  relates  back  to  the  levy, 
and  is  superior  to  all  subsequent  liens  or  transfers.' 

§  3565.  Levy  is  not  a  Satisfaction — Does  not  Change 
Ownership.  —  The  levy  of  an  attachment  is  not  a  satis- 
faction of  the  plaintiff's  demand.*  But  where  property 
attached  for  a  debt  is  lost  during  litigation,  through  the 
insolvency  of  the  officer  in  whose  custody  it  was,  and  of 
his  sureties,  the  creditor  cannot  afterwards  enforce  his 
demand  against  other  property  of  the  creditor;'  nor  does 
the  attachment  transfer  or  change  the  ownership  in  the 
property.'    The  owner   may  transfer   it   subject  to  the 


Cal.  161;  Cox  v.  Milner,  23  111.  476; 
Savery  v.  Browning,  18  Iowa,  246; 
Reed  J).  Owuby,  44  Mo.  204;  Sapping- 
ton  V.  Oesohli,  49  Mo.  244;  Harrel  v. 
Gray,  10  Neb.  186;  United  States  v. 
Howgate,  2  Maokey,  408;  Crocker  v. 
Pierce,  31  Me.  177;  the  court  saying: 
"The  purpose  of  an  attachment  upon 
mesne  process  is  simply  to  secure  to 
the  creditor  the  property  which  the 
debtor  has  at  the  time  it  is  made,  so 
that  it  may  be  seized  and  levied  upon 
in  satisfaction  of  the  debt,  after  judg- 
ment and  execution  may  be  obtained. 
The  title  to  the  property  remains 
unchanged  by  the  attachment.  An 
attachment  can  operate  only  upon  the 
right  of  the  debtor  existing  at  'the  time 
it  is  made.  No  interest  subsequently 
acquired  by  the  debtor  can  in  any 
manner  be  affected  by  the  return 
thereof,  when  none  was  in  him  at  the 
time.  We  have  been  directed  to  no 
case,  and  it  is  believed  that  none  can 
be  found,  where  a  title  has  been  held 
to  inure  to  a  creditor  from  an  attach- 
ment upon  a  writ  by  way  of  estoppel, 
as  from  a  deed  with  covenants  of  war- 
ranty, where  there  is  no  title  of  the 
debtor  upon  which  the  attachment  can 
operate.  Upon  the  principle  contended 
for,  it  would  be  in  the  power  of  a 
creditor,  by  a  return  of  an  attachment 
upon  mesne  process,  to  secure  to  him- 
self any  interest  in  real  estate  which 


his  debtor  might  obtain  subsequently 
thereto,  if  the  interest  should  be  at- 
tachable." 

'  Crocker  v.  Pierce,  31  Me.  177; 
Arrington  v.  Screws,  9  Ired.  42;  49 
Am.  Dec.  408. 

■i  Nesmith  v.  Drum,  8  Watts  &  S.  9; 
42  Am.  Deo.  260;  Sanborn  v.  Kittredge, 
20  Vt.  632;  50  Am.  Dec.  58. 

'  Scarborough  v.  Malone,  67  Ala.  570. 

'  Drake  on  Attachment,  sec.  222, 
citing  McBride  v.  Farmers'  Bank,  28 
Barb.  476;  Maxwell  v.  Stewart,  22 
Wall.  77;  Cravens  v.  Wilson,  48  Tex. 
324.  But  contra,  Yourt  v.  Hopkins, 
24  111.  326. 

*  Henriok  v.  Huff,  71  Mo.  570. 

•^Bigelow  V.  Willson,  1  Pick.  485; 
Blake  v.  Shaw,  7  Mass.  505;  Merrick 
V.  Hutt,  15  Ark.  331;  Atkius  v.  Swope, 
38  Ark.  528;  Larimer  v.  Kelly,  10 
Kan,  298;  Scarborough  v.  Malone,  67 
Ala.  570;  Starr  v.  Moore,  3  McLean, 
354;  Tiernan  i;.  Murrah,  1  Rob.  (La.) 
443;  Crocker  v.  Pierce,  31  Me.  177 
Wheeler  v.  Nichols,  32  Me.  233; 
Haldeman  v.  R.  R.  Co.,  2  Handy,  101 
Oldham  v.  Scrivener,  3  B,  Mon.  579; 
Perkins  v.  Nowell,  6  Humph.  151 
Snell  V.  Allen,  1  Swan,  208;  Lyon  v. 
Sanford,  5  Conn.  544;  Scott  v.  Man^ 
Chester  Print  Works,  44  N.  H.  507 
Hubbard  v.  Hamilton  Bank,  7  Met, 
343;  Coverdale  v.  Aldrich,  19  Pick, 
394. 
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lien.'  But  after  the  levy  of  an  attachment  upon  land,  the 
defendant  cannot  sell  the  land  even  for  a  valuable  consid- 
eration, or  bona  fide,  to  pay  a  debt  then  due,  so  as  to  affect 
the  lien  of  the  attaching  creditor.^  The  owner's  assign- 
ment of  personal  property  that  has  been  attached  and  duly 
sold,  and  "of  the  proceeds  thereof,"  vests  the  title  to  the 
proceeds  in  the  assignee  subject  to  the  attachment;  and 
on  dissolution  of  the  attachment,  and  due  notice  and  de- 
mand by  the  assignee,  the  sheriff  is  liable  to  him  for  a 
failure  to  pay  over  the  proceeds.'  Property  seized  under 
attachment  is  only  a  legal  deposit  in  the  hands  of  the 
sheriff  to  abide  the  event  of  the  action,  and  after  judgment 
against  the  defendant  he  is  entitled  to  the  same  exemptions 
in  the  property  attached  as  he  would  have  had  had  there 
been  no  attachment.*  If  the  owner  of  property  attached 
can,  without  a  trespass,  actually  deliver  it  subject  to  the 
lien,  a  sale  with  such  delivery  will  vest  the  property  in 
the  vendee,  subject  to  the  lien,  so  as  to  give  him  a  title 
paramount  to  that  of  a  subsequent  attaching  creditor.' 

Illustrations.  —  Land  descended  to  several  children,  one  of 
whom  was  indebted  to  his  father,  the  intestate,  and  they  made 
partition  by  deed,  assigning  to  the  debtor  less  than  an  equal 
part  by  the  amount  of  the  debt,  and  a  creditor  of  the  same 
debtor,  not   having  notice  of  the  partition,  attached   all   the 

'  Bigelow  V.  Willson,  1  Pick.  485;  Cornelius,  5  Or.  46;  Starr  v.  Moore,  3 

Warner   v.  Everett,  7   B.  Men.    262;  McLean,  354.    In  Bigelow  v.  Willson, 

Smith  V.  Clinton  Bridge  Co.,  13  111.  1  Pick.   485,   Wilde,  J.,  sai^:    "The 

App.  572;  Wheeler  v.  Nichols,  32  Me.  attachment  did  not  change  the  estate 

233;   Klinok  v.  Kelly,   63  Barb.  622;  of  the  debtor  or  take  away  his  power 

Ware  ».  Russell,  70  Ala.  174;  45  Am.  of  alienation,  and  the  creditor  acquired 

Rep.   82;  Merrick  v.  Hutt,  15  Ark.  no  property  thereby.     He  had  only  a 

331;  Calkins  v.  Lockwood,  17   Conn,  lien,    and    the   debtor   might    legally 

154;  42  Am.  Dec.  729;  Denny  v.  Wil-  convey   the   property  subject   to   the 

lard,  11  Pick.  519;  22  Am.  Deo.  389;  lien.     This  lien  the  purchaser  might 

Fettyplace  ».  Dutch,  13  Pick.  388;  23  discharge  by  payment  of  the  debt  be- 

Am.  Dec.  688;  Whipple  v.  Thayer,  16  fore  execution  executed,  or  he  might 

Pick.  28;  26  Am.  Deo.  626;  Whitaker  afterwards  redeem  the  estate  if  it  were 

V.  Sumner,  20  Pick.  405;  Grant  v.  Ly-  by  law  redeemable." 

man,  4  Met.  477;  Arnold  v.  Brown,  24  "  Ozmore  v.  Hood,  53  Ga.  114. 

Pick.  89;  35  Am.  Deo.  296;  Mann  v.  *  First  Ward  Nat.  Bank  v.  Thomas, 

Huston,  1  Gray,  253;  Parsons  v.  Mer-  125  Mass.  278. 

rill,  5  Met.  359;  Appleton  v.  Bancroft,  *  Gamble  v.  Rhyne,  80  N.  C.  183. 

10  Met.   235;  Nichols  v.  Pattou,    18  <•  Fettyplaoe  v.  Dutch.  13  Pick.  388; 

He.  231;  36  Am.  Dec.  713;  State  v.  23  Am.  Dec.  688. 
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debtor's  undivided  share  in  the  estate.  Held,  that  the  attach- 
ment created  a  lien  which  was  not  defeated  by  the  partition: 
McMechan  v.  Griffing,  9  Pick.  537. 

§  3566.  Lien  Destroyed  only  by  Dissolution  of  Attach- 
ment. —  The  lien  of  the  attachment  can  only  be  destroyed 
by  the  dissolution  of  the  attachment.*  No  subsequent 
act  of  the  debtor  can  in  any  way  impair  it/  and  even  a 
state  statute  annulling  it  has  been  held  ultra  vires  the 
power  of  the  legislature.'  By  the  levy  of  any  attachment 
a  party  acquires  a  lien  on  real  estate  of  which  he  cannot 
be  divested  without  his  voluntary  act  or  day  in  court; 
such  lien  will  not  be  afifected  by  a  decree  subsequently 
rendered  in  a  court  of  another  state,  in  a  proceeding  to 
which  the  attachment  plaintifif  is  not  made  a  party.* 

§  3567.  Right  of  Attaching  Creditor  to  Set  Aside 
Fraudulent  Conveyance  of  Property. — In  several  states  it 
has  been  held  that  an  attaching  creditor  has  by  virtue 
of  the  attachment  a  right  to  maintain  a  creditor's  bill  in 
equity  to  set  aside  a  fraudulent  conveyance  of  or  encum- 
brance on  the  attached  property;^  and  that,  in  an  action 
by  a  vendee  or  assignee  of  the  goods  attached,  the  attach- 
ing creditor  may  show  that  the  sale  or  assignment  was 

'  Goore  v.  MoDaniel,  1  MoCord,  480;  »  McBride  v.   Floyd,   2  Bail.    209; 

Peck  V.  Webber,  7  How.  (Miss.)  658;  Stevenson  it.   Prather,   24  La.   Ann. 

People  V.  Cameron,  7  HI.  468;  Desha  434;    Ozmore   v.    Hood,    53  Ga.    114; 

V.    Baker,    3   Ark.    509;    Frellson    v.  Conway  v.    Butcher,    8    Phila.    272; 

Green,    19    Ark.     376;    Harrison    v.  Randolph  v.  Carlton,  8  Ala.  606;  Bach 

Trader,    29   Ark.    85;    Davenport  v.  v.  Goodrich,  9  Rob.   (La.)  391;   Har- 

Lacon,  17  Conn.  278;  Woolfolk  v.  In-  vey  v.  Grymes,  8  Mart.  395;  Franklin 

gram,  53  Ala.  11;  McClellan  v.  Lips-  Fire  Ina.  Co.  v.  West,  8  Watts  &  S. 

comb,  56  Ala.  255;  Griggs  v.  Banks,  350. 

59     Ala.     311;     Erskine    v.     Staley,  '  Hannahs  v.  Felt,  15  Iowa,  141. 

12  Leigh,    406;    Moore    v.    Holt,    10  *  MoBride  v.  Ham,  48  Iowa,  151. 

Gratt.  284;  Hervey  v.  Champion,   11  '  Stone  v.  Anderson,  26  N.  H.  506; 

Humph.  569;  Snell  v.  Allen,  1  Swan,  Dodge  v.  Griawold,  8  N.  H.  425;  Tap- 

208;  Pierson  v.  Robb,  4  HI.  139;  Mar-  pan  v.  Evans,  11  N.  H.  311;  Sheafe  v. 

tin  V.  Dryden,  6  111.  187;  Lyon  v.  San-  Sheafe,  40  N.  H.  516;  Hunt  ii.  Field, 

ford,  5  Conn.  544;  Lackey  v.  Seibert,  9  N.  J.  Eq.  36;  57  Am.  365;  Ward  o. 

23  Mo.   85;   Ward  v.   McKenzie,   33  McKenzie,  33  Tex.  297;  7  Am.  Rep. 

Tex.  297;  7  Am.  Rep.  261;  Chandler  261;    Castle    v.    Bader,    23    Cal.    75. 

V.  Dyer,  37  Vt.  345;  Hannahg  v.  Felt,  And  see  McMinn  v.  Whelan,  27  Cal. 

15  Iowa,  141.  300. 
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fraudulent.*  Other  courts,  however,  deny  such  right,  treat- 
ing the  attaching  creditor  as  a  creditor  at  large  until  he 
has  obtained  judgment.*  An  attachment  creditor  is  not 
entitled  to  an  injunction  restraining,  on  the  ground  of 
fraud,  the  disposition  of  his  debtor's  property  in  the 
sheriff's  hands  under  judgments  and  executions.'  An 
attaching  creditor  attacking  a  sale  of  the  property  must 
show  that  the  officer  had  jurisdiction  to  issue  the  attach- 
ment.* 

§3568.     Extent  of  Attachment  as  to  Amount.  —  The 

attachment  covers  not  only  the  amount  stated  in  the  writ, 
but  also  the  amount  of  the  judgment  and  costs.^  But  it 
will  not  cover  a  judgment  for  a  cause  of  action  other  than 
that  for  which  the  attachment  was  issued;''  nor  although 
the  judgment  may  be  for  a  larger  amount  by  reason  of 
costs,  or  of  an  increase  of  the  demand.' 

§  3569.  Attachment  not  Consummated  until  Judgment 
—  Judgment  for  Defendant  Dissolves  It.  ^  The  lien  of  the 
attachment  is  consummated  by  judgment.  It  is  of  no 
practical  effect  to  the  defendant  until  that  time.*  Where 
lands  of  the  defendant  are  attached,  and  judgment  is 
afterwards  rendered  against  him  in  the  proceedings,  the 
lien  of  the  judgment  will  take  relation  back  to  the  lien  of 
the  attachment.'     But  no  process  can  issue  for  the  sale 

'  Hall  V.  Stryker,  27  N.  Y.  596;  has  a  lien  for  his  costs,  charges,  and 
Einchey  v.  Stryker,  28  N.  Y.  45;  84  expenses  upon  property  remaining  in 
Am.  Dec.  324;  Oreenleaf  v.  Munford,  his  hands  after  vacation  of  the  attach- 
30  How.  Pr.  30;  Angier  v.  Ash,  26  ment  under  which  he  seized  the  same, 
N.  H.  99;  Owen  v.  Dixon,  17  Conn.  492;  and  he  may  sustain  an  action  to  en- 
Potter  V.  Mather,  24  Conn.  551;  Dixon  force  the  same  by  a  sale  of  the  prop- 
V.  Hill,  5  Mich.  40*.  erty:  Bowe  v.  U.  S.  Reflector  Co.,  66 

»  Martin  v.  Michael,  23  Mo.  50;  66  How.  Pr.  41;  Hall  v.  U.  S.   Reflector 

Am.   Dec.   656;    Weil  v.   Lankins,  3  Co.,  66  How.  Pr.  31. 

Neb.  384;  Tennant  v.  Battey,  18  Kan.  "  Syracuse  Bank  v.  Coville,  18  How. 

324.  Pr.  385. 

5  Martin  v.  Michael,  23  Mo.  50;  66  '  Hubbell  v.   Kingman,    52    Conn. 

Am.  D«o.  656.  17. 

*  Van  Etten  v.  Hurst,  6  Hill,  311;  *  Wade  on  Attachment,  sec.  29; 
41  Am.  Deo.  748.  Franklin   Bank  v.  Bachelder,  23  Me. 

*  Searle    v.   Preston,   33    Me.   214;  60;  39  Am.  Deo.  601. 

Tilton  V.  Cofield,  2  Col.  392.    A  sheriff        »  Hill  «.  Baker,  32  Iowa,  302. 
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of  property  attached,  unless  the  judgment  so  orders.  A 
mere  personal  judgment  releases  the  levy.*  Where,  in  a 
suit  in  which  real  estate  has  been  attached,  the  plaintiff 
takes  a  personal  judgment  only,  this  is  an  abandonment 
of  the  attachment  lien,  the  judgment  standing  as  if  no  at- 
tachment proceedings  had  been  begun.^  If  judgment  be 
given  for  the  defendant,  the  lien  is  destroyed,  and  the 
parties  are  in  statu  quo} 

Illustrations.  —  There  were  several  attachments,  and  the 
first  attacher,  whose  claim  covered  the  full  value  of  the  prop- 
erty, by  agreement  with  the  defendant,  took  all  the  property  in 
satisfaction  of  his  debt  and  dismissed  his  suit.  Held,  that  as 
against  subsequent  attachers  who  perfected  their  liens  by  judg- 
ment and  execution,  he  acquired  no  title  to  the  property:  Bran- 
don Iron  Co.  v.  Gleason,  24  Vt.  228. 

§  3570.  Precedence  of  Attachment  over  Execntions  and 
Encumbrances. — An  attachment  has  precedence  over  a 
later  execution.*  An  attachment  levied  takes  precedence 
over  an  earlier   execution  not  levied;'    it   outranks  an 

1  Wasson  v.  Cone,  86  El.  46.  property,  that  the  law  has  established 

*  Lowry  v.  McGee,  75  Ind.  508.  the  principle  that  the  first  execution 
^  Hale    V.    Cnmmings,  3   Ala.    398;     of  process  in  the  hands  of  district  offi- 

Johnson  vi  Edson,  2  Aiken,  299;  Lamb  cers,  and  emanating  from  distinct  and 

V.  Belden,  16  Ark.  539;  Clapp  v.  Bell,  competent  authorities,  shall  give  pre- 

4  Mass.  99;  Suydam  v.  Huggeford,  23  cedence.     The  fact  that  in  the  case  of 

Pick.  465;  O'Connor  v.  Blake,  29  Cal.  executions  in  distinct  hands  the  pri- 

312.  ority  of  date  is  held  to  be  of  no  force 

*  Goore  v.  McDaniel,  1  McCord,  against  the  priority  of  actual  exeou- 
480;  Pond  v.  Griffin,  1  Ala.  678;  Hus-  tion  shows  that  the  principle  above 
bands  v.  Jones,  9  Bush,  218;  Harbison  referred  to,  and  the  objects  to  be  se- 
V.  McCartney,  1  Grant  Caa.  172;  cured  by  it,  are  deemed  of  more  oon- 
Stookley  v.  Wadman,  1  Houst.  350;  sequence  than  the  preservation  or 
Beck  V.  Brady,  7  La.  Ann.  1;  Van  existence  of  the  lien  existing  by  de- 
Loan  V.  Kline,  10  Johns.  129;  Thorns  livery  of  the  writ,  but  which,  standing 
V.  Southard,  2  Dana,  475;  26  Am.  by  itself,  is  scarcely  more  than  nomi- 
Deo.  467.  nal,    and    fades   into  nothing    unless 

*  Field  V.  Milburn,  9  Mo.  492;  followed  by  an  actual  legal  levy.  An 
Bourne  v.  Hocker,  11  B.  Mon.  23.  In  attachment  is  as  imperative  in  requir- 
Bourpe  V.  Hooker  the  court  say:  ing  and  as  efficacious  in  authorizing 
"It  is  to  prevent  an  invasion  of  pos-  a  seizure  of  the  defendant's  goods  as  a 
session  lawfully  acquired  under  legal  fieri  facias.  And  if  the  lien,  whatever 
process,  to  remove  all  ground  for  such  it  be,  of  the  senior  execution  leaves, 
a  struggle  between  independent  offi-  while  it  is  nnlevied,  such  pro^rty  or 
cers  of  the  law,  and  to  avoid  occasion  right  in  the  defendant  that  a  junior 
for  conflict  between  different  authori-  execution  in  distinct  hands  may  not 
ties  or  tribunals  competent  to  act  only  be  levied  on  it,  but  may  by  the 
upon  the  same  party  and  the  same  first  levy  appropriate  the  property  to 
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unrecorded  mortgage  or  conveyance.*  An  attachment 
or  judgment,  the  creditor  having,  at  the  date  of  levy- 
ing the  one  or  docketing  the  other,  notice  of  an  unre- 
corded conveyance,  does  not  prevail  against  such  convey- 
ance.* Delivering  an  attachment  to  the  sheriff,  with 
instructions  not  to  levy  it  for  the  present,  cannot  create 
a  lien  on  the  defendant's  property;  and  a  mortgage  he 
may  execute  meantime  will  be  held  superior  to  a  lien 
acquired  by  an  after-levy.'  Where  property  is  attached 
and  sold  under  a  judgment,  the  title  acquired  thereby 
relates  back  to  the  attachment,  and  has  precedence  over 
subsequent  assignees  or  judgment  creditors.* 

Illustrations. — A  was  a  bona  fide  purchaser  from  the  gran- 
tee of  a  wife  whose  husband  failed  to  join  in  the  deed.  Held, 
that  A's  title  was  superior  to  that  of  a  creditor  attaching  against 
the  husband  and  wife  the  day  after  her  deed:  Cauda  v.  Powers, 
38  N.  J.  Eq.  412.  P.  agreed  to  convey  land  to  H.,  the  stand- 
ing timber  to  remain  P.'s  as  security  for  the  price.  H.,  before 
paying  for  the  land,  and  before  receiving  a  conveyance,  cut  part 
of  the  timber  and  sold  it  to  J.  J.  bought  of  P.  his  interest  in 
land  and  timber.  Held,  that  the  timber  could  not  be  attached 
by  H.'s  creditors,  even  although  J.  had  not  recorded  his  con- 
veyance: Dickerman  v.  Ray,  55  Vt.  65.  A  man  conveyed  land 
to  one  of  his  creditors  in  trust  for  that  creditor  and  other  credi- 
tors, in  consideration  of  his  indebtedness.  The  conveyance  was 
made  in  good  faith.  Held,  that  it  took  precedence  over  a  sub- 
sequent attachment  made  by  another  creditor:  Bean  v.  Patter- 
son, 4  McCrary,  179.  A  was  in  possession  of  property  belonging 
to  B  and  attached  as  B's.  A  refused  to  deliver  the  property  to 
the  sherifif,  or  to  give  the  certificate  required  by  law.  The 
sheriff  thereupon  compelled  delivery  by  an  order  of  court. 
Held,  that  the  sheriff's  title  related  back  to  the  time  of  de- 

itself,  to  the  exclusion  of  the  senior  tion  in  the  hands  of  a  distinct  officer 

execution,  we  do  not  perceive  on  what  acting  under  a  distinct  authority." 

grounds   the   unlevied    execution,    or  '  Bourne  v.  Hocker,  11  B.  Mon.  23; 

any  lien  attaching  to  it,  can  repel  an  Armisted  v.  Bowden,  5  La.  Ann.  263; 

attachment  which  is  a  process  of  equal  25  Am.  Dec.   178;  Roberta  v.  Bourne, 

authority  with  itself.     True,  the  at-  23  Me.  165;  39  Am.  Deo.  614. 

tachment  gives  no   lien   before  it  is  '  Lamberton   v.    Merchants'    Bank, 

levied;  but  this  is  substantially  true  24  Minn.  281. 

with  respect  to  the  junior  execution,  '  Gray  v.  Patton,  13  Bush,  625. 

as  against  the  older  one  in  the  hands  *  Jackson  v.  Ramsay,  3  Cow.  75;  15 

of  the  officer.     And  it  is  also  substan-  Am.  Deo.  242;  Tyrrell  v.  Roundtree,  7 

tially  true  with  respect  to  the  older  Pet.  464;  Porter  i).  Pico,  55  Cal.  165; 

one  itself,  as  against  a  junior  execu-  Lackey  v.  Seibert,  23  Mo.  85. 
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mand,  and  was  superior  to  the  title  of  one  claiming  nnder  an 
assignment  from  B,  made  between  the  time  of  demand  and 
delivery:  Anthony  v.  Wood,  29  Hun,  239.  A  conveyed  land  to 
B,  and  B,  as  part  of  the  same  transaction,  reconveyed  it  to  A. 
The  first  deed  was  at  once  put  upon  record,  the  second  with- 
held that  the  record  title  might  appear  in  B.  B's  right,  title, 
and  interest  in  the  land  were  sold  under  an  execution  against 
him,  the  attachment  having  been  made  before  and  the  levy 
after  the  recording  of  the  deed  to  A.  The  sale  was  had  under 
the  Massachusetts  Statutes  of  1874,  chapter  188.  Held,  that  the 
purchaser's  title  was  valid  as  against  A:  Woodward  v.  Sartwell, 
129  Mass.  210.  L.,  being  indebted  to  D.  and  M.,  executed  to 
D.  a  bill  of  sale  of  certain  personal  property,  and  agreed  that 
L.  should  have  possession  of  the  property  until  the  indebted- 
ness to  D.  and  M.  was  paid.  Subsequently  W.  brought  suit 
against  L.,  and  attached  the  property,  it  then  being,  as  claimed 
by  W.,  in  the  possession  of  L.  The  sheriff  appointed  D.  as 
keeper.  The  property  was  afterwards  taken  to  the  ranch  of  M. 
by  order  of  L.,  and  thereafter  D.  conveyed  his  interest  in  the 
property  and  bill  of  sale  to  M.  There  was  no  proof  that  D. 
ever  returned  the  property  to  the  sheriff,  or  that  he  was  ever 
released  or  discharged  as  keeper.  Held,  that  W.'s  rights  as  an 
attaching  creditor,  if  his  attachment  lien  was  valid,  were  su- 
perior to  the  rights  of  D.  as  a  mortgagee,  or  of  M.  as  a  subse- 
quent purchaser:  Moresi  v.  Swift,  15  Nev.  215.  E.  B.  M.,  a 
married  wOman,  was  sued  after  her  marriage  under  her  maiden 
name  of  E.  B.  H.,  and  her  real  estate  standing  in  the  latter 
name  attached.  Plaintiff  was  ignorant  of  the  marriage,  and 
defendant  did  not  plead  the  misnomer,  but  the  suit  proceeded 
to  judgment  and  execution,  and  her  land  was  sold  thereunder. 
After  the  attachment,  and  before  judgment,  defendant  and  her 
husband  joined  in  the  execution  of  a  mortgage  upon  said  land, 
the  mortgage  being  recorded  as  from  "C.  O.  M.  and  E.  B.  M. 
(formerly  E.  B.  H.),  his  wife,  in  her  right."  Held,  that  the  at- 
tachment took  precedence  of  the  mortgage,  and  that  the  fact  of 
her  having,  before  the  attachment,  conveyed  other  land  in  the 
same  county  by  her  married  name  did  not  charge  the  attach- 
ing creditor  with  notice  of  the  marriage:  Cleaveland  v.  Savings 
Bank,  129  Mass.  27. 

§  3571.  Successive  Attachments  on  Same  Property.  — 
Where  there  are  several  attachments  against  the  same 
property,  they  are  entitled  to  satisfaction  in  the  order  of 
time  of  their  service,*  the  second  being  entitled  to  the 

'  Robertson  v.  Forest,  2  Brev.  466;    Emerson  v.  Fox,  3  La.  183;  Wallace  v. 
Crowninahield  v.  Strobel,  2  Brev.  80;     Forrest,  2  Har.  &  McH.  261;  Farmers' 
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surplus  left  after  satisfying  the  first,  and  so  on.'  Where 
several  attachments  are  levied  on  the  same  property  on 
the  same  day,  they  have  priority  according  to  the  actual 
time  of  service  of  each.''    Where  several  attachments  are 


Bank  v.  Day,  6  Gratt.  360;  Greenleaf 
V.  Munford,  50  How.  Pr.  30;  Jones  v. 
Bonsall,  11  Phila.  561;  Patterson  v, 
Stephenson,  77  Mo.  329.  "Attach- 
ment on  mesne  process  is  to  be  con- 
sidered as  a  remedy  merely  given  and 
regulated  by  law  to  enable  one  creditor 
who  is  proceeding  for  himself  alone  to 
obtain  satisfaction  for  his  debt,  and 
where  several  are  proceeding,  he  who 
is  first  in  time  is  prior  in  right":  Atlas 
Bank  o.  Nahant  Bank,  23  Pick.  488. 
The  statute  recognizes  the  right  of  an 
ofBcer  to  levy  on  goods  in  the  custody 
of  another  officer  on  a  prior  writ.  A 
notification  and  indorsement  is  all  that 
is  necessary  to  the  validity  of  the  later 
attachment:  VThite  v.  Culter,  12  111. 
App.  38.  But  one  who  has  legally 
sued  out  an  attachment  cannot  sue  out 
a  second  against  the  same  defendant 
on  the  same  debt:  Wilson  v.  Strieker, 
66  Ga.  575. 

'  Wehle  V.  Butler,  34  N.  Y.  Sup.  Ot. 
215. 

» Lick  V.  Madden,  36  Oal.  208;  95 
Am.  Dec.  175;  Stone  v.  Abbott,  3 
Baxt.  319;  Garity  v.  Gigie,  130  Mass. 
184.  Contra,  Yelverton  v.  Burton,  26 
Pa.  St.  351.  And  by  statute:  Stefi^ens 
V.  Wanbocker,  17  S.  C.  475.  In  Ken- 
non  V.  Ficklin,  6  B.  Mon.  414,  44  Am. 
Deo.  777,  the  court  said:  "While  it  is 
conceded  that,  in  the  case  of  distinct 
officers,  the  first  levy  gives  the  prior 
lien,  yet  in  the  case  of  the  same  officer, 
in  the  discharge  of  impartial  justice 
between  litigants,  it  is  his  duty  and 
that  of  his  deputies  to  levy  that  first 
which  first  came  to  his  or  their  hands; 
and  if  his  deputy  levies  the  junior 
execution  first,  it  is  his  duty,  upon  being 
apprised  of  the  fact,  to  pay  the  money 
to  the  plaintiff  in  the  senior  execution, 
as  was  determined  by  this  court  in  the 
case  of  Million  v.  Commonwealth  for 
the  Use  of  Withers,  1  B.  Mon.  310;  38 
Am.  Dec.  580.  Though  there  is  not  a 
perfect  analogy  between  the  execution 
of  original  process  or  process  of  attach- 
ment and  the  levy  of  an  execution,  as 
the  officer  of  sheriff  is  one,  and  his 


deputies  his  own  agents,  it  ia  his  duty, 
in  the  discharge  of  impartial  justice 
between  litigants,  to  execute  and  re- 
quire his  deputies  to  execute  all  pro- 
cess in  the  c^der  in  which  it  comes  to 
the  hands  of  either.  And  the  statute, 
with  a  view  to  preserve  the  time,  re- 
quires the  sheriff  to  indorse  on  the 
process  the  time  of  its  reception:  1 
Stat.  Law,  339.  The  junior  process,  it 
is  true,  where  there  are  several  depu- 
ties, may  be  sometimes  first  served 
without  fault  on  the'  part  of  the  prin- 
cipal or  either  of  his  deputies,  as  in 
the  case  before  us,  when  the  process  in 
one  case  was  placed  in  the  hands  of 
one  deputy,  and  in  other  cases  in  the 
hands  of  another,  the  latter  not  know- 
ing of  the  prior  process  in  the  hands  of 
the  former.  Each  are  required  to  use 
due  diligence  in  the  execution  of  the 
process  placed  in  his  hands,  and  in 
the  exercise  of  all  reasonable  diligence 
on  the  part  of  both,  one  may  succeed 
in  the  execution  of  his  process  first. 
If  that  should  be  the  junior  process,  it 
would  be  hard  to  make  the  principal 
liable  to  the  plaintiff  in  the  senior 
process;  nor  it  is  just,  necessary,  or 
proper,  in  such  a  case,  to  make  him 
responsible.  The  process  in  all  the 
cases  being  served,  and  the  fund  at- 
tached being  in  the  power  and  under 
the  control  of  the  court,  and  all  the 
parties  before  the  court,  the  chancellor 
should,  in  the  distribution  of  the  fund, 
exercise  that  same  impartial  justice 
between  the  parties  which  should 
have  been  observed  by  the  officer  in 
the  execution  of  the  process.  As  with 
him  the  first  come  should  be  first 
served,  if  he  or  any  of  his  deputies  has 
been  seduced,  or  by  trick  or  stratagem 
deluded  into  the  service  of  the  junior 
first,  or  if  this  should  happen  in  the 
exercise  of  due  diligence  on  the  part  of 
the  officers,  the  chancellor  having  the 
control  of  the  fund  should  distribute 
it  as  it  would  have  been  distributed 
had  the  officer  executed  them  in  the 
order  in  which  they  came  to  hand," 
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simultaneously  served  on  the  same  property,  it  is  dis- 
tributed among  all.*  This  distribution  in  most  states  is 
not  in  proportion  to  the  amount  claimed  under  each  at- 
tachment, but  according  to  the  number  of  the  writs,  each 
being  entitled  to  an  aliquot  part.^  In  other  states,  on  the 
other  hand,  the  distribution  is  pro  rata?  Where  the  re- 
turn shows  that  several  writs  were  served  on  the  same  day, 
without  more,  it  will  be  presumed  that  they  were  served 
at  the  same  time.* 


§  3572.  Attachment  of  Real  Estate.  —  The  general 
rule  is,  that  any  property  subject  to  execution  is  also 
subject  to  attachment,  and  therefore  real  estate  —  unless 
expressly  prohibited  by  statute — may  be  attached.^  The 
interest  of  a  mortgagee  is  not  attachable  before  entry 
by  him  for  condition  broken;^  nor,  it  is  held,  in  Maine, 
even  after  entry.'  Undivided  interests  in  lands  are 
attachable  as  well  as  interests  in  severalty.'  An  attach- 
ment of  land  in  a  suit  against  the  legal  owner  does  not 
affect  the  rights  of  the  equitable  owners  for  whom  the 


'  Wade  on  Attachment,  sec.  217. 

2  True  V.  Emery,  67  Me.  28;  Wilson 
V.  Blake,  53  Vt.  305;  Thurston  v.  Hun- 
tington, 17  N.  H.  438;  Nutter  v.  Con- 
nett,  3  B.  Mon.  199;  Davia  v.  Davis,  2 
Cush.  Ill;  Shove  v.  Dow,  13  Mass. 
529;  Rookwood  v.  Varnum,  17  Pick. 
289;  Durant  v.  Johnson,  19  Pick.  544; 
Hepp  V.  Glover,  15  La.  461;  35  Am. 
Dec.  206;  Sigourney  v.  Eaton,  14  Pick. 
414;  25  Am.  Deo.  414;  Shaw,  C.  J., 
saying:  "The  court  are  o£  opinion 
that  as  to  the  land  levied  on  by  execu- 
tion, and  also  as  to  the  equity  of 
redemption,  the  parties,  by  their  at- 
tachments, took  in  moieties,  without 
regard  to  the  amount  of  their  respect- 
ive executions.  The  principle  is  this, 
that  each  by  bis  attachment  obtained 
a  lien  on  the  property  in  security  of 
his  debt,  which  would  be  valid  for  the 
whole,  but  for  the  attachment  of  the 
other.  But  the  attachments  being 
simultaneous,  as  between  themselves, 
neither  can  claim  priority.  They  hold, 
not  in  shares  or  proportions,  but  per 


my  et  per  tout,  and  upon  a  division, 
neither  can  appropriate  to  himself 
more  than  a  moiety.  This  principle 
is  to  be  applied,  of  course,  with  this 
qualification,  that  as  the  attachment 
constitutes  a  lien  in  security  of  a  debt, 
if  the  moiety  which  either  can  hold  is 
more  than  sufficient  to  satisfy  his  debt, 
the  surplus  will  go  to  the  other. " 

'  Porter  v.  Earthman,  4  Yerg.  358; 
Love  to.  Harper,  4  Humph.  113;  Yel- 
verton  v.  Burton,  26  Pa.  St.  351;  Hill 
V.  ChUd,  3  Dev.  265;  Freeman  «.  Grist, 
1  Dev.  *  B.  217. 

•  Ginsberg  v.  Pohl,  35  Md.  505. 

'  Wade  on  Attachment,  sees.  249, 
261;  Drake  on  Attachment,  sees.  232 
et  seq. 

°  Drake  on  Attachment,  sec.  235. 

'  Smith  V.  People's  Bank,  24  Me. 
185;  Lincoln  v.  White,  30  Me.  291; 
Thornton  v.  Wood,  42  Me.  282. 

8  McMeohan  ».  Griffin,  9  Pick.  537; 
Munroe  v.  Luke,  19  Pick.  39;  Crosby 
».  AUyn,  5  Me.  453;  Argyle  v.  Dwinef, 
29  Me.  29. 
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land  is  held  in  trust.*  The  execution  and  recording  of 
a  deed  is  valid  against  an  attaching  creditor  of  the 
grantor  whose  attachment  is  levied  before  actual  delivery 
to  the  grantee.'' 

§  3573.  Attachment  of  Personal  Property — What  In- 
terests and  Kinds  may  be  Attached.  —  Whatever  kinds 
of  personal  property  can  be  taken  and  sold  under  an  ex- 
ecution may  also  be  attached,  and  vipe  versa?  Property 
exempt  from  execution  cannot  be  attached.* 

§  3574.  Attached  Goods  cannot  be  Taken  by  Another 
Officer.  —  Where  an  officer  has  levied  an  attachment  on 
goods  and  has  them  in  his  custody,  no  other  officer  can 
seize  them  under  another  writ.^     If  he  does,  he  will  be 

1  De  Celis  v.  Porter,  59  Cal.  464.  defendant  waa  attached  by  his  goods 

'  Hedge  v.  Drew,  12  Pick.   141;    22  to  appear,  and  when  he  appeared,  the 

Am.  Deo.  416.  attachment  was  dissolved.   Afterwards 

*  Wade  on  Attachment,  sec.  261;  the  attachment  was  continued  to  the 
Eoby  V.  Labuzan,  21  Ala.  60;  56  Am.  judgment,  when  it  was  dissolved. 
Dec.  237.  And  finally,  the  property  attached,  if 

*  Emerson  v.  Bacon,  58  Mich.  526.        the    plaintiff   recovered,    was    to    be 
'  Vinton  v.  Bradford,  13  Mass.  114;    holden  by  the  sheriff  thirty  days,  that 

7  Am.   Dec.  119;  Burlingame  v.  Bell,  the  plaintiff  might  out  of  the  prop- 
16  Mass.  318;  Robinson  v.  Ensign,  6  erty  satisfy  his  execution.     But  if  he 
Gray,   300;  Beers  v.  Place,  36  Conn,  did  not  deliver  his  execution  to  the 
578;  Oldham  v.  Scrivener,  3  B.  Mon.  officer  in  thirty  days,  the  attachment 
579;  Burroughs  v.  Wright,  16  Vt.  619;  was  finally  dissolved.     And  on  these 
West  River  Bank  v.  Gorham,  38  Vt.  principles  the  priority   of    attaching 
649;  Harbison  v.  McCartney,  1  Grant  creditors  is  founded.     But  as  the  de- 
Cas.  172;  Odiornet).  CoUey,  2N.  H.  66;  fendant   might    be    attached    by   his 
9   Am.  Dec.  39;   Moore  v.  Graves,  3  lands  or  goods  when  in  fact  there  was 
N.  H.  408;  Walker  v.  Foxcroft,  2  Me.  no  cause  of   action,  the  same   officer 
270;  Strout  v.  Bradbury,  5  Me.  313;  who  had  the  goods  in  possesion  might 
Adier     o.    Roth,    2    McCrary,     445;  again  attach  them,  or  rather  continue 
Thompson  v.    Marsh,   14   Mass.    269;  to  hold  them,  to  compel  the  defendant 
Hagan  v.  Lucas,  10  Pet.  400;  Knap  v.  to  appear  and  satisfy  the  judgments  of 
Sprague,  9  Mass.  258;  6  Am.  Dec.  64;  other  plaintiffs.     Hence  a  second  at- 
Blair  v.  Canty,  2  Speers,  34;  42  Am.  taching  creditor  may  have  the  benefit 
Dec.  361 ;  Corning  ,w.  Dreyfus,  20  Fed.  of  goods,  or  a  balance  in  cash,  remain- 
Rep.   426;  Watson  o.  Todd,  5  Mass.  ing  after  the  satisfaction  of  the  first 
271;  the  court  saying:  "At  common  execution.     As  to  lands,  the  practice 
law,  goods  seized  on  a,  fieri  facias  can-  is  different.     Originally,  when  a  man 
not  again  be  seized  by  the  same  sheriff  was  attached  by  his  lands,  the  officer, 
on  another  fieri  facias;  because  they  to   compel  his   appearance,  ought   to 
must  be  sold  on  the  first,  and  because  have  taken  the  profits  into  his  own 
the   sheriff  has   already   acquired    in  hands.     But  in  fact  the  defendant  is 
himself  a  special  property  by  the  seiz-  never  disturbed  in  the  possession  or 
ure.     But  in  this  state  the  law  of  at-  pernancy  of  the  profits  until  the  ex- 
taohments  is  different.    Origiually  the  ecution  be  levied.     Different  plaintiffs 
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liable  in  damages,'  provided  he  had  notice  of  the  first 
attachment.^  Goods  under  a  subsisting  valid  attachment 
can  be  attached  a  second  time  only  by  the  officer  who 
already  has  possession  of  them.' 

§  3575.  Rights  of  Junior  Attaching  Creditor  to  Set 
Aside  Attachment.  —  A  junior  attaching  creditor  cannot 
defeat  the  proceedings  of  an  earlier  one  by  showing  ir- 
regularities in  the  procedure.*  But  he  may  show  that  the 
earlier  claim  is  fraudulent,  illegal,  or  one  not  a  statutory 
ground  for  the  proceeding.' 

§  3576.     Fraudulent  Attachment — Rights  of  Creditors. 

— So  a  creditor  injured  by  a  fraudulent  attachment  may 
maint&,in  an  action  against  the  plaintiff,  or  against  the 
officer  who  made  the  levy  knowing  its  fraudulent  char- 
acter.* 


may  therefore  cause  the  same  lands  to 
be  attached,  and  by  different  officers, 
as  by  a  sheriff  and  by  a  coroner,  and 
after  enough  has  been  taken  by  the 
first  attaching  creditor  by  appraise- 
ment, the  second  attaching  creditor 
may  take  enough  of  the  remainder  by 
an  appraisement,  and  so  on  to  a  third, 
until  all  the  land  be  appraised.  As  to 
goods,  the  officer  must  hold  them  in 
his  actual  custody,  so  that  he  alone 
can  control  the  possession;  they  can- 
not, therefore,  be  attached  at  the  suit 
of  a  second  creditor,  but  by  a  writ 
executed  by  the  officer  who  already 
has  the  possession.  For  another  offi- 
cer, in  order  to  attach,  must  lawfully 
take  the  possession;  but  he  cannot 
lawfully  take  the  goods  from  the  offi- 
cer who  has  first  lawfully  attached 
them,  he  having  a  special  property  by 
his  prior  attachment.  When  we  speak 
of  different  officers,  we  do  not  mean 
different  deputies  of  the  same  sheriff, 
for  they  are  all  servants  of  the  sheriff, 
and  the  possession  of  any  deputy  by 
virtue  of  an  attachment  is  the  posses- 
sion of  the  sheriff. " 

'  Robinson  v.  Ensign,  6  Gray,  300; 
Scarborough  v.  Malone,  67  Ala.  570. 

^  Scarborough  v.  Malone,  67  Ala. 
570. 

■Watson   V.    lodd,   S    Mass.   274; 


Vinton  v.  Bradford,  13  Mass.  114;  7 
Am.  Dec.  119;  Thompson  v.  Marsh,  14 
Mass.  270;  Strout  v.  Bradbury,  5  Me. 
313;  Odiorne  v.  CoUey,  2  N.  H.  66;  9 
Am.  Dee.  39. 

*  Kincaid  v.  Neall,  3  McCord,  201; 
Camberford  v.  Hall,  3  McCord,  345; 
In  re  Griswold,;i3  Barb.  412;  Isham 
V.  Ketohum,  46  Barb.  43;  Ward  v. 
Howard,  12  Ohio  St.  158;  Eudolf  v. 
McDonald,  6  Neb.  163;  MoBride  v. 
Floyd,  2  Bail.  209;  Van  Arsdale  v. 
Krum,  9  Mo.  397;  Walker  v.  Roberts, 
4  Rich.  561;  Fridenbnrg  v.  Pierson,  18 
Cal.  152. 

*  Webster  v.  Harper,  7  N.  H.  594; 
Buckman  v.  Buckman,  4  N.  H.  319; 
Kimball  v.  Wellington,  20  N.  H.  439; 
Walker  v.  Roberts,  4  Rich.  561;  Hen- 
derson V.  Thornton,  37  Miss.  448;  75 
Am.  Dec.  70;  XT.  S.  Express  Co.  v. 
Lucas,  36  Ind.  361;  Lytle  v.  Lytle,  37 
Ind.  281;  Patrick  v.  Montader,  13 
Cal.  434;  Davis  v.  Eppinger,  18  Cal. 
378;  79  Am.  Dec.  184;  McCluny  v. 
Jackson,  6  Gratt.  96;  Smith  v.  Get- 
tinger,  3  Ga.  140;  Hale  v.  Chandler,  3 
Mich.  531;  Ward  v.  Howard,  12  Ohio 
St.  158.  Contra,  Harrison  v.  Pender, 
Busb.  78;  Bank  v.  Spurling,  7  Jones, 
398;  Whipple  v.  Cass,  8  Iowa,  126. 

'  Denny  v.  Warren,  16  Mass.  420; 
Fairfield  «.  Baldwin,  12  Pick.  3SS. 
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§3577.     Officer  must   Hold   Property — Abandonment. 

—  The  duty  of  the  officer  after  he  has  attached  it  is  to 
retain  possession  of  it.'  If  he  gives  it  up  to  any  one,  he 
will  be  considered  as  having  abandoned  the  attachment, 
and  the  lien  will  be  lost.^  He  maj',  at  his  discretion,  re- 
lease it  upon  the  claim  of  a  third  party  that  he'  is  the 
owner;  but  the  officer  does  so  at  his  peril,  and  he  has  the 
burden  of  establishing  that  the  attached  property  did  not 
belong  to  the  execution  defendant.^  But  the  officer  is  not 
estopped  from  showing  that  the  property  seized  by  him 
did  not  belong  to  the  defendant.*  He  has  no  authority  to 
deliver  it  to  the  plaintiff.*  He  has  no  right  to  allow  the 
property  to  remain  in  the  possession  of  the  defendant;' 
nor  can  he  constitute  the  defendant  his  agent  to  keep 
the  property  for  him.'  His  possession,  however,  of  goods 
attached  need  not  be  personal;  he  may  place  them  in  the 
custody  of  a  servant  or  agent  not  the  debtor;  and  the  use 
by  the  debtor  or  his  family  of  such  articles  as  are  not 
thereby  injured,  if  by  the  officer's  or  his  agent's  permis- 
sion, does  not  affect  any  rights  acquired  by  the  attach- 
ment.* If  attached  property  is  left  on  the  defendant's 
premises  in  charge  of  a  keeper,  and  the  keeper  departs, 

^  VVade  on  Attachment,  sec.  230.  suit  in  which  the  demand  is  attached; 

^  Thompson  v.  Baker,  74  Me.  48;  Davidson  ti;  Chatham  Bank,  32  Hun, 
Weston  V.  Dorr,  25  Me.  176;  43  Am.  138.  Aliter,  as  to  bulky  articles,  by 
Deo.  259;  Gordon  v,  Jenney,  16  Mass.  statute:  Wentworth  v.  Sawyer,  76 
465;  Bagley  v.  White,  4  Pick.  395;  16  Me.  434.  Where  mortgaged  perish- 
Am.  Deo.  553;  Boynton  v.  Warren,  able  property  is  sold  under  an  attach- 
99  Mass.  172;  Sanderson  v.  Edwards,  ment,  the  lien  is  released  from  the 
16  Pick.  144;  Bruce  v.  Holden,  21  property  and  transferred  to  its  pro- 
Pick.  187;  Baldwin  v.  Jackson,  12  ceeds:  Welsh  v.  Lewis,  71  Ga.  387. 
Mass.  131;  Nichols  v.  Patten,  18  Me.  *  Wadsworth  v.  Walliker,  45  Iowa, 
231;  36  Am.  Dec.  713;  Waterhouse  v.  395;  24  Am.  Rep.  788. 
Smith,  22  Me.  337;  Taintor  v.  Wil-  '  Arnold  v.  Brown,  24  Pick.  89;  35 
liams,  7  Conn.  271;  Pomroy  v.  Kings-  Am.  Deo.  296. 

ley,  1  Tyler,  294;  Fitch  v.  Rogers,  7  *  Vanneter  v.   Grossman,   39  Mich. 

Vt.   403;  Ohadbourne  v.   Sumner,  16  310. 

N.  H.  129;  41  Am.  Dec.  720;  Sanford  «  Drake  on  Attachment,  sec.  292  a; 

V.  Boring,  12  Cal.  539;  Hemmenway  Burrows  v.    Stoddard,    3   Conn.     160. 

V.  Wheeler,  14  Pick.  408;  25  Am.  Dec.  See  Davis  v.  Stone,  120  Mass.  228. 

411.     Where  a  sheriff  attaches  a  de-  '  Gower  v.  Stevens,  19   Me.  92;  36 

mand,  it  is  his  duty  to  collect  and  Am.  Dec.  737. 

hold  it,  without  waiting  for  an  order  ^  Baldwin  v.  Jackson,  12  Mass.  131; 

of  court,  or  the  determination  of  the  Train  v.  Wellington,  12  Mass.  495. 
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leaving  it  uncared  for,  this  is  an  abandonment  of  the 
levy.'  But  a  temporary  exclusion  of  a  keeper  by  fraud 
or  violence  raises  no  presumption  of  an  abandonment  of 
the  attachment.^  And  as  a  rule,  the  ofBcer  has  no  right 
to  remove  the  property  out  of  the  jurisdiction.' 

A  statutory  authority  to  sell  "perishable  goods"  is 
limited  to  such  goods  as  are  liable  to  perish  before  the 
time  arrives  at  which  they  might  be  sold  in  the  regular 
course  of  the  proceedings.''  Property  is  not  "perishable" 
because  it  will  depreciate  in  value  by  reason  of  changes 
of  fashion.  It  must  be  inherently  liable  to  deterioration 
and  decay ;^  not  property  which  by  extraordinary  expos- 
ure may  be  liable  to  loss  or  destruction  if  so  situated 
that  its  safety  can  be  provided  for  by  the  attaching  officer." 
Where  the  goods  attached  are  ordered  to  be  sold  as  perish- 
able or  chargeable,  the  title  of  the  purchaser  at  such  sale 
is  indefeasible  and  unquestionable,  whoever  the  former 
owner  may  have  been,  the  order  and  sale  being  a  proceed- 
ing in  rem;  but  the  sheriff,  as  defendant  in  an  action  of 
trespass  by  the  real  owner,  cannot  justify  the  taking  of 
goods  on  the  ground  that  by  this  peculiar  rule  of  law  the 
title  of  his  vendee  was  validated.^  A  sale  of  perishable 
property  under  the  statute  does  not  bind  the  owner,  un- 
less the  statute  has  been  strictly  complied  with.* 

Illustrations. — Wood  and  lumber  on  a  wharf  were  attached 
and  placed  under  care  of  a  keeper,  who,  on  a  Sunday  morning, 
left  the  wharf,  fastening  its  gates,  as  was  usual  on  Sundays, 
and  returned  in  the  afternoon.  Held,  that  the  attachment  was 
not  dissolved:  Fettyplaee  v.  Dutch,  13  Pick.  388;  23  Am.  Dec. 
688.  After  the  sheriff  who  had  levied  an  attachment  on  per- 
sonal property  had  gone  out  of  oflSce,  an  execution  was  issued 
on  the  judgment,  and  delivered  to  his  successor  in  oflBce,  who, 

'  Boynton  v.  Warren,  99  Mass.  172.  by  the  court   to  be  sold  as  perishable 

^  Harriman  v.  Gray,  108  Mass.  229.  in  Anonymous,  18  N.  J.  L.  26. 

3  Drake  on  Attachment,  sec.   292  d;  '  Ksk  v.  Spring,  25   Hun,  367;   62 

Dick  V.   Bailey,  2  La.   Ann.   974;  46  How.  Pr.  510. 

Am.  Deo.  561.    See  Brownell  u.  Man-  *  Oneida    Nat.    Bank     v.    Paldi,   2 

Chester,  1  Pick.  232.  Mich.  221. 

'  Heuisler  «.  Friedman,  5  Pa.  L.  J.  '  Megee  ti.  Beirne,  39  Pa.  St.  50. 

147.    A  horse  and  chaise  were  ordered  ^  Kirby  o.  Coldwell,  26  Miss.  103. 
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with  the  knowledge  and  consent  of  the  plaintiff  in  the  execution, 
returned  it  "no  property  found."  Held,  an  abandonment  of 
the  attachment:  Butler  v.  White,  25  Minn.  432.  A  vessel  was 
attached  by  a  deputy  sheriff  in  the  state  of  Maine,  was  carried, 
into  New  York,  and  while  there  the  keeper  temporarily  left 
the  property  one  night,  and  in  his  absence  the  master  sailed 
the  vessel  into  the  state  of  Maryland.  Several  months  after- 
wards she  was  retaken  by  the  deputy  sheriff  in  New  York. 
Held,  that  the  attachment  was  not  dissolved:  Rhoads  v.  Woods, 
41  Barb.  471.  Property  in  a  building  was  attached,  and  the 
officer  afterwards,  without  intending  to  abandon  the  attach- 
ment, took  all  the  care  and  custody  of  the  articles,  which,  from 
their  bulky  nature  and  small  value,  could  reasonably  be  re- 
quired, notwithstanding  which  the  debtor  obtained  access  to 
the  building  and  mortgaged  the  property  to  a  creditor,  who, 
before  recording  his  mortgage,  had  knowledge  of  the  attach- 
ment. Held,  no  abandonment  of  the  attachment  which  the 
mortgagee  could  take  advantage  of:  Shephard  v.  Butterfield,  4 
Cush.  425;  50  Am.  Dec.  796. 

§  3578.  OfiBcer  a  Bailee  of  the  Property. — He  becomes 
a  bailee  of  the  property,  having  a  right  to  defend  his  pbs- 
session,  and  being  responsible  for  negligence  in  keeping 
it.'  But  he  is  not  liable  for  the  loss  of  propertj'  while  in 
the  hands  of  a  bailee  selected  by  the  plaintiff.^  An  officer 
who  has  attached  a  horse,  and  placed  it  in  charge  of  a 
stable-keeper,  is  not  liable  for  an  omission  of  extraordi- 
nary care  on  the  part  of  the  stabler  to  guard  the  Jiorse 
against  injury,  by  reason  of  any  peculiar  tricks,  of  which 
neither  himself,  the  stabler,  nor  the  party  attaching  had 
any  knowledge.'  Having  the  special  property  in  the 
goods,  he  may  maintain  replevin,  trespass,  or  trover 
against  any  one  who  violates  his  possession,  or  that  of 
his  servant  or  bailee.*  He'  has  no  right  to  use  the 
property.^ 

'  See  ante.  Title  Bailments.     When  Am.  Deo.  202;  Ludden  v.  Leavitt,  9 

an  officer   attaches  cattle,  the  owner  Mass.  104;  6  Am.  Dec.  45;  Parley  v. 

must  provide  for  their  support  at  his  Foster,  9  Mass.    1 12;    Warren  v.  Le- 

peril:  Sewall  v.  Mattoon,  9  Mass.  535.  land,  9  Mass.  265;  Gates  v.  Gates,  15 

"Donhamt).  Wild,  19  Pick.  520;  31  Mass.  310;  Gibbs  v.   Chase,  10  Mass. 

Am.  Dec.  161.  125. 

*  Parrott  v.  Dearborn,  104  Mass.  104.  "  Lamb  ti.  Day,  8  Vt.  407;  30  Am. 

*  Badlam  o.  Tucker,  1  Pick.  389;  11  Deo.  479. 
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Illustrations. — A  musical  instrument  belonging  to  B.'s 
■wife  was  attached  as  the  property  of  B.,  the  ofl&cer  locking  up 
the  room  containing  it,  and  taking  the  key.  Soon  after,  the 
building  took  fire,  and  the  instrument  was  damaged  by  water 
in  extinguishing  it.  B.  requested  the  attaching  plaintiff  dur- 
ing the  fire  to  allow  him  to  remove  the  instrument,  which  could 
have  been  done;  but  he  refused,  and  afterwards  refused  to  allow 
its  removal  to  a  dry  place,  and  it  became  greatly  damaged. 
Soon  after,  the  ofl&cer  notified  B.  that  he  relinquished  the  at- 
tachment upon  it,  but  did  not  otherwise  return  or  offer  to  return 
it.  In  trespass  by  B.,  as  trustee  for  his  wife,  held,  1.  That  the 
notice  of  the  relinquishment  of  the  attachment  did  not  amount 
to  a  return  of  the  property,  nor  to  an  unequivocal  offer  to  return 
it;  2.  That  the  defendant  was  liable  for  the  damage  done  to  the 
instrument  after  the  relinquishment  of  the  attachment;  3.  That 
the  sum  for  which  the  instrument  was  mortgaged  to  a  third  per- 
son at  the  time  of  the  attachment  was  not  to  be  deducted  from 
its  value  in  fixing  the  damages:  Becker  v.  Bailies,  44  Conn.  167. 

§  3579.     Forthcoming  Bond  to  Officer —Effect  of.— The 

oificer  may,  instead  of  retaining  possession  of  the  prop- 
erty, intrust  it  to  the  defendant,  taking  from  him  a  bond 
—  called  a  forthcoming  bond  —  by  which  the  defendant 
binds  himself,  with  sureties,  to  return  the  property  to  the 
officer  in  case  judgment  is  rendered  against  him.  By  the 
giving  of  such  bond  the  attachment  is  not  dissolved  or 
otherwise  affected.^  Sometimes,  instead  of  a  bond,  a  sim- 
ple receipt  is  taken  by  the  officer  for  the  property.*  In 
some  states  it  is  held  that  a  receiptor,  when  called  upon 
for  the  property,  cannot  show  that  the  property  he  re- 
ceipted for  was  not  subject  to  attachment,  or  was  not  the 
defendant's.'     In  other  states,  however,  the  receiptor  is 

'  "Here   ia  the   marked  difference  580.     A  forthcoming  bond  running  to 

between  the  forthcoming  bond  and  the .  the  officer,  and  not  to  the  plaintiff  in 

bond  to  dissolve  attachment:  the  first  the  attachment,  is  valid:   Johnson  v. 

leaves  the  attachment  intact,  but  the  Weatherwax,  9  Kan.  75. 
second   dissolves   it  and  reduces  the        '  Nor  does  such  receipt  dissolve  the 

suit  to  a  personal  proceeding;  the  ob-  attachment:    Perry    u.    Somerby,   57 

ligation  of  the  forthcoming  bond  is  to  Me.  552. 

return  the  property  for  execution,  while  *  Cornell  v.  Dakin,  38  N.  Y.  253; 
that  of  the  dissolution  bond  is  to  pay  People  v.  Reeder,  25  N.  Y.  .302;  Bur- 
whatever  judgment  may  be  rendered,  rail  v.  Acker,  23  Wend.  606;  35  Am. 
The  former  is  not,  but  the  latter  ia,  a  Dec.  582;  Dezell  v.  Odell,  3  Hill,  215; 
substitute  for  the  attachment":  Waples  38  Am.  Ueo.  628;  Bacon  v.  Daniels,  116 
on  Attachment,  397;  Gross  u.  Williams,  Mass.  474. 
46  Ind.  253;  Tyler  v.  Safford,  24  Kau. 
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not  estopped  from  showing  that  the  property  was  his  own, 
or  that  he  had  delivered  it  to  a  stranger  to  the  writ,  who 
was  the  true  owner.'  But  the  receiptor  cannot  set  up 
that  no  goods  were  attached;  or  that  the  contract  sued  on 
was  not  legal;''  or  that  the  goods  were  not  taken  by  the 
officer  or  delivered  to  him;'  nor  that  he  did  not  in  fact 
receive  so  much  property  as  is  stated  in  the  receipt,  but 
signed  for  more  than  he  received,  upon  representations  of 
the  officer  that  he  would  be  holden  for  so  much  only  as 
was  actually  delivered.*  Giving  a  bond  estops  the  obligor 
from  denying  the  officer's  right  to  the  property,'  or  the 
validity  of  the  levy.°    But  it  does  not  preclude  the  defend- 


'  Fisher  v.  Bartlett,  8  Me.  122;  22 
Am.  Deo.  225;  Johns  v.  Church,  12 
Pick.  557;  23  Am.  Deo.  651;  Penobscot 
Boom  Co.  V.  Wilkina,  27  Me.  345; 
Learned  v.  Bryant,  13  Mass.  224;  Burt 
V.  Perkins,  9  Gray,  317;  Barron  v. 
Cobleigh,  11  N.  H.  557;  35  Am.  Deo. 
505;  Dayton  v.  Merritt,  33  Conn.  184; 
Parks  V.  Sheldon,  36  Conn.  466;  4  Am. 
Rep.  95;  Lathrop  v.  Cook,  14  Me.  414; 
31  Am.  Dec.  62;  Torrey  v.  Otis,  67 
Me.  573;  Lewis  v.  Webber,  116  Mass. 
450;  Thayer  ».  Hunt,  2  Allen,  449; 
Fowler  v.  Bishop,  31  Conn.  562;  Har- 
mon V.  Moore,  59  Me.  428;  Bleven  v. 
Freer,  10  Oal.  176.  But  see  Dewey  v. 
Field,  4  Met.  381;  38  Am.  Deo.  376; 
Sawyer  v.  Mason,  19  Me.  49;  Smith  v. 
Cudworth,  24  Pick.  196;  Bursley  v. 
Hamilton,  15  Pick.  40;  25  Am.  Deo. 
423.  In  Lewis  v.  Webber,  116  Mass. 
450,  the  court  said:  "The  question  of 
the  defendant's  liability  is  to  be  settled 
by  ascertaining  from  the  terms  of  the 
contract,  as  applied  to  the  circum- 
stances under  which  it  was  executed, 
whether  it  is  to  be  regarded  as  a  con- 
tract of  indemnity  only,  or  as  a  re- 
ceipt for  specific  articles  actually 
attached,  with  an  agreement  for  their 
safe-keeping  and  return.  If  it  be  the 
latter,  then,  by  repeated  decisions,  the 
defendants  are  not  estopped  from 
showiug  in  defense  that  the  goods  at- 
tached were  all  subject,  to  prior  mort- 
gages, or  to  the  prior  right  of  the 
partnership  creditors,  and  were,  or 
ought  to  have  been,  applied  to  the 


payment  of  those  debts.  It  was  early 
held  that  if  an  officer  had  wrongfully 
attached  the  goods  of  a  third  person 
as  the  property  of  the  debtor,  and  had 
bailed  them,  the  bailee  might  protect 
himself  by  a  delivery  to  the  true 
owner,  for  by  such  delivery  the  officer 
would  be  discharged  from  liability  to 
the  creditor,  the  debtor,  and  the  real 
owner:  Learned  v.  Bryant,  13  Mass. 
224.  And  it  is  even  held  that  the 
receiptor  is  not  in  all  oases  estopped 
to  assert  his  own  right  of  property  in 
the  goods  attached  merely  by  reason 
of  having  executed  an  accountable  re- 
ceipt for  it  to  the  officer.  To  have 
that  effect,  there  must  be  the  element 
of  such  conduct  or  such  declarations 
as  induced  the  officer  to  alter  his  con- 
dition or  to  forego  some  advantage 
which  he  might  have  had." 

"  Morrison  v.  Blodgett,  8  N.  H.  238; 
29  Am.  Deo.  653. 

*  Speuoer  v.  Williams,  2  Vt.  209;  19 
Am.  Dec.  711;  Lowry  v.  Cady,  4  Vt. 
504;  24  Am.  Dec.  628.  When  an 
officer  brings  suit  upon  a  receipt  for 
property  attached  by  him,  he  need  not 
show  actual  attachment  of  the  prop- 
erty and  delivery  thereof  to  the  re- 
ceiptor by  other  evidence  than  his 
return  and  the  receipt:  Stimson  v. 
Ward,  47  Vt.  624. 

*  Bowley  V.  Angire,  49  Vt.  41. 

*  Morgan  v.  Furst,  4  Mart.,  N.  S., 
116;  16  Am.  Deo.  166. 

'  Soanlan  v.  O'Brien,  21  Minn.  434; 
Crisman  v.  Matioews,  2  111.  149;  26 
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ant  from  subsequently  moving  to  set  aside  the  attachment.* 
But  the  oiificer  is  still  liable  to  the  parties,  by  virtue  of 
the  attachment,  for  the  safe-keeping  and  legal  disposition 
of  such  property.  Such  receipt  is  a  contract  between  him 
and  the  signer  alone,  and  so  long  as  his  liability  to  either 
party  continues,  it  can  be  discharged  only  by  his  consent.^ 
After  taking  a  receipt  for  the  attached  goods,  the  officer 
cannot  retake  them  on  the  same  writ  against  the  consent 
of  the  receiptor.'  Where  the  defendant  gives  a  forth- 
coming bond,  and  thus  retains  possession,  the  property 
will  be  regarded  as  in  the  custody  of  the  law,  and  not 
liable  to  levy  and  sale  on  other  process  against  the  de- 
fendant. If,  notwithstanding,  it  is  seized  on  execution 
against  the  attachment  debtor,  he  should  replevy  the 
same,  so  as  to  be  able  to  perform  the  condition  of  his 
bond,  and  if  he  does  not,  an  action  lies  on  the  bond  for  the 
non-delivery  of  the  property.^  In  an  action  on  the  under- 
taking, it  must  appear  that  such  property  was  returned  to 
the  defendant,  in  order  to  recover.*  The  officer  has  a  right 
to  demand  the  goods  of  the  receiptor  at  any  time  before  a 
demand  of  paymei;it  on  the  execution,  and  even  before  judg- 
ment." Where  an  attachment  is  dissolved,  all  the  proceed- 
ings in  attachment  are  quashed,  including  the  delivery 
bond;'  the  receiptor  may  bring  trover  for  the  property 
against  one  who  takes  it  out  of  his  possession  without 
color  of  right.^  Giving  bond  to  procure  a  discharge  of 
property  seized  upon  attachment  has  been  held  to  be  a 
waiver  of  the  right  to  claim  the  time  allowed  for  appear- 
ing and  answering  in  cases  of  service  by  publication;* 

Am.  Dec.  417;  Mead  v.  Figh,  4  Ala.  "  McGonigle    v.    Gordon,    11    Kan. 

279;    37   Am.    Dec.    742;   Haggart   v.  167;  Couse  v.  Phelps,  12  Kan.  353. 

Morgan,  5  N.  Y.  422;  55  Am.  Dec.  « Jones  «.  Gilbert,  13  Conn.  507. 

350.  '  Gass  v.    Williams,    46    Ind.    253; 

'  Garbutt  v.  Hanff,  15  Abb.  Pr.  189.  Bildersee  v.  Aden,  10  Abb.  Pr.,  N.  S., 

'  Torrey  v.  Otis,  67  Me.  573.  163. 

»  Weston  V.  Dorr,  25  Me.  176;  43  «  xhayer  «;.  Hutchinson,  13  Vt.  504; 

Am.  Dec.  259.  37  Am.  Dec.  607. 

*  Koberts  v.  Dunn,  71  111.  46.  »  Shields  v.  Harden,  6  Ark.  459. 
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of  the  right  to  move  to  vacate  the  attachment  on  the 
ground  that  the  property  was  not  liable;*  of  the  right  to 
move  to  quash  or  vacate  the  attachment  generally;^  of 
all  objections  to  the  attachment  and  proceedings  under 
it,  so  that  the  cause  stands  as  though  it  had  been  com- 
menced as  an  ordinary  summons.' 

'  Morrison    i>.     Alphin,     23     Ark,        '  Paddock  v.  Matthews,  3  Mich.  18. 
136.  •  Payne  v.  Suell,  3  Mo.  409. 


3580  REMEDIES    AND    PEOCEDUEB.  5560 


CHAPTER  OLXXIX. 

DISSOLUTION  OF  THE  ATTACHMENT. 

§  3580.  Dissolution  of  attachment  —  By  giving  bond  —  Payment  of  judgment. 

§  .S581.  By  showing  that  grounds  alleged  do  not  exist. 

§  3582.  By  repeal  of  statute  authorizing  it. 

§  3583.  By  judgment  for  defendant. 

§  3584.  By  defects  and  irregularities  in  proceedings. 

§  3585.  By  altering  process  or  changing  demand. 

§  3586.  Referring  claims  to  arbitration. 

§  3587.  By  death  of  defendant. 

§  3588.  By  bankruptcy  of  defendant. 

§  3589.  After  dissolution  of  attachment,  officer  must  deliver  property  to"Tie- 
fendant. 

§  3580.  Dissolution  of  Attachment — By  Giving  Bond — 
Payment  of  Judgment.  —  In  most  of  the  states  the  attach- 
ment may  be  dissolved  by  the  defendant  giving  a  bond, 
with  security,  for  the  payment  of  such  judgment  as  may 
be  recovered  in  the  suit.'  The  giving  of  such  bond  re- 
leases the  lien  upon  the  property,  and  the  suit  continues 
as  a  personal  action  only,  the  ancillary  or  attachment 
proceeding  being  at  an  end.^     But  only  a  statutory  bond 

^  In  Cole  V.  Parker,  7  Iowa,  167,  71  lease  the  property  from  seizure.  He 
Am.  Dec.  439,  it  is  said:  "The  only  cannot  take  any  other  obligation  or 
mode  in  which  the  officer  could  obey  security  from  the  defendant,  in  the 
the  exigency  of  the  writ,  in  this  case,  place  of  levying  the  writ;  neither  to 
was  by  seizing  the  property  of  the  de-  save  himself  harmless  from  the  oonse- 
f  endant  therein,  in  the  mode  prescribed  quences  of  the  failure,  nor  for  the 
by  the  statute.  He  must  take  the  payment  of  whatever  judgment  may 
property  into  the  custody  of  the  law.  be  rendered  in  the  suit.  Should  he  do 
Any  agreement  to  omit  the  perform-  so,  the  act  is  without  authority;  the 
ance  of  this  duty,  as  by  permitting  officer  will  not  be  protected  against 
the  defendant  to  retain  the  possession  the  party  at  whose  suit  the  writ  has 
and  enjoy  the  use  of  the  property  issued;  the  agreement  or  security, 
levied  on,  after  "the  seizure,  is  at  being  without  consideration,  so  far  as 
common  law  illegal  and  void.  The  the  officer  is  concerned,  cannot  be  en- 
defendant,  desiring  so  to  do,  may  dis-  forced  by  him;  and  whether  in  his 
charge  the  property  from  the  attach-  hands,  or  when  attempted  to  be  en- 
ment,  by  giving  bond  and  security  for  forced  for  his  benefit,  is  utterly  void: 
the  delivery  of  the  same  to  the  sheriff.  Winter  v.  Kinney,  1  N.  Y.  365." 
to  satisfy  any  judgment  that  may  be  '  Barry  w.  Poyles,  1  Pet.  311;  Shirley 
obtained  in  the  suit.  This  is  the  only  v.  Byrnes,  34  Tex.  625;  Kennedy  v. 
mode  pointed  out  by  the  statute  in  Morrison,  31  Tex.  207;  Reynolds  v, 
which  the  sheriff  is  authorized  to  re-  Jordan,  19  G-a.  436;  Irvin  v.  Howard, 
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will  dissolve  it.'  If  there  is  no  legal  right  to  attach,  there 
is  no  right  to  take  a  bond;  and  the  fact  that  the  defend- 
ant has  given  a  bond  does  not  estop  him.^  It  need  not 
state  a  consideration.  The  release  of  the  attached  prop- 
erty is  a  sufi&cient  consideration.*  Its  recitals  are  conclu- 
sive as  between  the  parties,  and  the  sureties  cannot  show 
that  the  property  attached  did  not  belong  to  the  principal 
as  whose  property  it  was  attached.^ 

A  bond  is  not  annulled  by  a  supersedeas  bond  given  on 
appeal  taken  from  the  judgment  rendered  against  the 
attachment  defendant;^  nor  is  it  invalidated  by  failure 
to  make  an  appraisement  prior  to  the  making  of  the 
bond.^  A  bond  will  stand  as  security  for  any  judgment 
which  would  have  been  satisfied  out  of  the  attached  prop- 
erty, though  there  be,  by  leave  of  court,  a  discontinuance 
as  to  all  the  defendants  named  in  the  bond,  except  the 
administrator  of  one  deceased.'  In  assessing  the  dam- 
ages, the  value  of  the  property  at  the  time  the  bond  was 
given  is  to  be  taken,  and  not  its  value  at  the  time  of  the 
judgment  rendered  or  demand  made.'  Sureties  who  have 
only  undertaken  to  prevent  a  levy  of  the  writ  of  attach- 
ment are  not  to  be  liable  for  a  release  of  the  property  after 

37  Ga.  18;  Payne  v.  Snell,  3  Mo.  409;  denoy  of  the  attachment:  Milbum  v. 

Epatine  v.  rialorgue,  6  Mo.  App.  352;  Marlow,  4  G.  Greene,  17. 

Hills  V.  Moore,  40  Mich.  210;   Buck-  » Moore    v.    Allen,    55   6a.    67.     A 

ingham  v.  Sweezy,  61  How.  Pr.  266;  bond  given   in  a  foreign  attachment 

Erwin  v.  Heath,  50  Miss.  795;  Phillips  proceeding,  if  good  at   common  law, 

V.   Hines,   33  Miss.    163;   Wharton  v.  may   be   enforced,  though   void   as   a 

Conger,  9  Smedes  &  M.  510;  Ferguson  statutory    recognizance:     Wright     v. 

V.  Vance,  3  Lea,  90;  Gillespie  v.  Clark,  Keyes,  103  Pa.  St.  567.     In  Califor- 

1   Teun.    2;    Scanlon    v.    O'Brien,    2i  nia  it  is   held   that  the  bond  is  not 

Minn.  434;  Dierolf  v.  Winterfield,  24  void  for  want  of  conformity  to  the  re- 

Wis.  143;  Myers  v.  Smith,  29  Ohio  St.  quirements  of  a  statute,  which,  while 

126;    Eddy  v.    Morse,    23   Kan.    113;  prescribing  one  form,  does  not  prohibit 

Endress  v.  Ent,  18  Kan.  236;  Hill  v.  another:  Smith  v.  Fargo,  57  Cal.  157. 

Harding,  93  III.  77;  Albany  City  Ins.  ^  Eg^n   .„.   Lumsdeu,   2  Disn.    168; 

Co.  V.  Whitney,  70  Pa.  St.  248;  Mc-  Williams  v.  Skipwith,  34  Ark.  529. 

Combs  V.  Allen,  82  N.  Y.   114;  Bren-  ^  Lightle  v.  Berning,  15  Nev.  389. 

ner  v.   Moyer,  98  Pa.  St.  274.     The  •  Pierce  v.  Whiting,  63  Cal.  538. 

defendant  is  entitled  to  possession  of  '  State  v.  MoGlothlin,  61  Iowa,  312. 

the  property  (live-stock)  without  pay-  '  Woodward  v.  Adams,  9  Iowa,  474. 

ment  of  the  charges  already  incurred  '  Inbusch  v.  Farwell,   1  Black,  566. 

for  keeping  the  stock  during  the  pen-  ^  Perry  v.  Post,  45  Conn.  354, 
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the  attachment  had  been  levied.'  But  sureties  on  a  bond 
in  an  attachment  suit  against  several  defendants  are  lia- 
ble, though  judgment  is  rendered  against  only  one  de- 
fendant.^ Where  an  attachment  is  discharged  upon  the 
execution  of  a  bond  by  the  defendant,  who  afterwards 
appeals  with  supersedeas  from  a  judgment  rendered  against 
him  in  the  cause,  and  judgment  is  rendered  in  the  appel- 
late tribunal  against  him  and  the  sureties  on  his  appeal 
bond,  the  plaintiff  has  his  election  either  to  proceed  by 
execution  under  the  judgment  against  the  defendant  and 
the  sureties  on  the  appeal  bond,  or  to  sue  the  surety  on 
the  original  discharging  bond.^  The  bond  is  not  dis- 
charged by  the  death  of  one  of  the  defendants  if  the 
action  continues  and  the  cause  of  action  survives  against 
the  survivor;  and  if  a  judgment  is  recovered  against  such 
survivor  in  such  action,  the  sureties  are  liable  to  pay  the 
amount.*  The  sureties  of  an  attachment  cannot  show  that 
no  attachment  was  in  fact  issued;  nor  that  they  were  in- 
duced to  execute  the  undertaking  by  fraud  of  their  prin- 
cipal, unless  the  plaintiff  can  be  connected  with  the  fraud.' 
They  can  set  up  no  ground  of  defense  to  the  judgment  ren- 
dered against  the  principal  which  the  principal  could  not 
set  up.*  It  is  immaterial  that  no  warrant  of  attachment 
is  shown,  or  any  consideration  for  the  undertaking.'  But 
that  one  has  given  the  bond  required  by  law  to  secure  the 
release  of  his  property  does  not  prevent  his  attacking  the 
attachment  for  such  irregularity  as  would  have  been  suffi- 
cient to  avoid  it  had  no  bond  been  given.'  The  sureties 
on  a  bond  given  to  prevent  the  levy  of  an  attachment, 
who  undertake  to  pay  on  demand  the  judgment  which 
may  be  obtained  against  the  defendant  in  the  attachment 

1  Laveaga  v.  Wise,  13  Nev.  29G.  394;    Kelly    v.     Christal,    16    Hun, 

'  McCutcheon  v.  Weston,    65   Gal.  242. 

37.  "MoCloskey  v.  WingBeld,  32  La. 

'  Ohrisman  v.  Rogers,  30  Ark.  351.  Ann.  38. 

*  Cockroft  V.  Claflin,  64  Barb.  464.  '  Higgins  v.  Healy,  47  N.  Y.  Sup. 

'  Onderdonk  v.  Voorhis,  36  N.  Y.  Ct.  207;  89  N.  Y.  636. 

358;  Coleman  v.  Bean,  1  Abb.  App.  °  Bates  v.  Killian,  17  S.  C.  553. 
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suit,  are  not  released  by  reason  of  the  fact  that  the  sher- 
iff attached  property  before  the  bond  was  given,  he  hav- 
ing released  it  afterwards;  nor  by  reason  of  judgment  in 
the  attachment  suit  having  been  entered  by  consent,  and 
execution  stayed  for  sixty  days  by  stipulation  between  the 
parties  to  that  suit.* 

In  an  action  upon  the  bond,  not  only  the  original  plain- 
tiffs in  the  attachment  suit,  but  all  creditors  who  after- 
wards made  themselves  parties  to  that  proceeding,  and 
were  adjudged  entitled  to  participate  in  the  proceeds, 
should  join  as  plaintiffs;  or  if  any  refuse  to  join,  they 
should  be  made  defendants,  and  the  reason  stated  in  the 
complaint.  The  undertaking  inures  to  the  benefit  of  per- 
sons who  come  in  and  make  themselves  parties  to  the 
attachment  proceedings,  and  procure  the  adjustment  of 
their  claims  and  the  proper  order  for  the  distribution  of 
the  proceeds  of  the  property  attached,  as  well  as  to  that 
of  the  original  plaintiffs;  and  it  would  manifestly  be  a 
perversion  to  permit  the  latter  to  exhaust  the  undertak- 
ing, to  the  exclusion  of  the  other  creditors.^  The  bond  is 
properly  made  payable  to  the  sheriff,  and  when  assigned 
to  the  plaintiff,  he  may  sue  on  it.' 

The  attachment  is  also  dissolved  by  the  payment  of  the 
judgment.  But  a  mere  deposit  with  the  clerk  of  the  court 
by  a  defendant  in  an  attachment  suit  of  the  amount  of  the 
judgment  rendered  against  him  in  the  suit  is  not  such  a 
payment  of  the  judgment  as  to  entitle  him  to  a  release  of 
the  property  attached  in  the  suit.* 

§  3581.  By  Showing  that  Grounds  Alleged  do  not 
Exist.  —  The  defendant  may  have  the  attachment  dis- 
solved by  showing  that  the  facts  alleged  as  a  ground  of 
attachment  are  not  true.*     Any  person   interested  in  the 

'  Preston  v.  Hood,  64  Cal.  405.  Drake  on  Attachment,    sees.  399  et 

'  Moore  v.  Jackson,  35  Ind.  360.  seq.     An  affidavit  for  attachment  al- 

'  Adkins  v.  Allen,  1  Stew.  130.  leged  the  debt  sued  for  to  have  been 

*  Sagely  v.  Livermore,  45  Cal.  613.  fraudulently    contracted,    and,    on  a 

'  Lovier  D.  Gilpin,   6  Dana,     321;  motion  to  dissolve,  no  testimony  was 
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discharging  of  property  from  attachment  may  move  the 
court  therefor.' 

§  3582.     By  Repeal   of   Statute  Authorizing  It. — The 

attachment  is  dissolved  by  the  repeal  of  the  statute 
authorizing  it.  "If,  during  the  progress  of  a  suit  by 
attachment,  the  law  be  repealed  without  authorizing  the 
continued  prosecution  of  pending  suits,  there  can  be 
no  further  proceeding,  and  the  attachment  is  thereby 
dissolved."  ^ 

§  3583.  By  Judgment  for  Defendant.  —  The  attach- 
ment is  dissolved  by  a  final  judgment  for  the  defendant.' 
An  attachment  is  a  mere  incident  to  the  suit  in  which  it 
was  sued  out,  and  if  the  suit  abates,  the  attachment  goes 
with  it.*  So  a  nonsuit  dissolves  the  attachment,*  and 
setting  aside  the  nonsuit  does  not  revive  it.'  So  the  ren- 
dition of  a  personal  judgment  against  defendant  is  a  dis- 
missal of  attachment  proceedings.'  A  verdict  in  favor  of 
the  defendant  on  a  plea  in  abatement  releases  the  prop- 
erty attached,  if  no  bill  of  exceptions  is  tendered  at  the 
term,  though  there  has  been  no  trial  upon  the  issue  of  in- 
debtedness.* But  pending  plaintiff's  appeal  from  a  judg- 
ment awarding  him  only  part  of  his  claim,  defendant  is 
not  entitled  to  have  the  attachment  vacated  on  payment 
of  such  part.'  When  judgment  is  rendered  against  the 
plaintiff  and  the  attachment  dissolved,  and  he  takes  an 

offered    to    disprove    the    allegation.  299;  Hale  v.  Cummings,  3   Ala.    398; 

Held,  that  the  motion  to  dissolve  was  O'Connor    v.    Blake,     29     Cal.     313; 

wrongfully  granted:    Keith  v.  Stetter,  Wheeler  v.  Nichols,  32  Me.  233;  Ouzts 

25    Kan.    100;     Simon   v.  Stetter,  25  c;.  Seabrook,  47  Ga.  359. 

Kan.  155.  *  Maxwell  v.  Lea,  6  Heisk.  24,7. 

'  Long  V.  Murphy,  27  Kan.  375.  *  Brown  v.  Harris,  2  G.  Greene,  505; 

*  Drake   on   Attachment,    sec.   412;  52  Am.   Dec.   535;  Harrow  v.  Lyon,  3 

Stephenson  v.  Doe,  8  Blackf.  508;  46  G.  Greene,   157;  Danforth  v.  Carter,  4 

Am.   Dec.   489.    But  see    Hannahs  v.  Iowa,  239. 

Felt,  15  Iowa,  141.  "  Id.     But  see  Hubbell  v.  Kingman, 

^  Clapp  V.  Bell,  4  Mass.  99;  Suydam  52  Conn.  17. 

V.  Huggeford,  23  Pick.  465;  Brown  v.  '  Sannes  v.  Ross,  105  Ind.  558. 

Harris,    2  G.   Greene,    505;   52  Am.  *  Ranscher  v.  McElhinney,  11  Mo. 

Dec.    535;    Harrow   v.    Lyon,    3   G.  App.  434. 

Greene,157;  Johnson  v.  Edson,  2  Aiken,  'Wrightv.  Rowland,  4  Abb.  App.  649. 
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appeal,  whicli  is  dismissed  for  failure  to  file  the  transcript 
in  time,  after  which  he  prosecutes  a  writ  of  error,  and 
procures  a  reversal  of  the  judgment  below,  without  filing 
a  supersedeas  bound  in  either  case,  the  lien  of  the  at- 
tachment is  preserved  as  between  the  parties.^ 

§  3584.    By  Defects  and  Irregularities  in  Proceedings. 

—  Defects  and  irregularities  in  the  plaintiff's  proceedings 
are  grounds  for  dissolving  the  attachment;*  though,  as 
has  been  seen  in  a  former  section,  the  power  of  the  court 
to  allow  amendments  will  generally  be  exercised.^  A  mo- 
tion to  discharge  an  attachment  can  be  allowed  only  for 
defects  apparent  on  the  face  of  the  proceedings.*  A  mo- 
tion to  quash  an  attachment  for  a  substantial  defect  in 
the  proceedings  goes  to  the  question  of  jurisdiction,  and 
will  be  entertained  at  any  stage  of  the  trial.*  Dissolving 
the  attachment  for  irregularities  in  the  proceedings  is 
within  the  discretion  of  the  court,  whose  decision  will  not 
be  revised  on  appeal.'  An  attachment  is  dissolved  by  a 
failure  to  sell  under  the  execution  at  the  time  appointed.' 
Removing  the  property  from  the  state  by  the  keeper  does 
not  dissolve  the  attachment.*  But  the  ofiicer  removing  it 
for  an  illegal  purpose  out  of  the  state  will  dissolve  it.' 

§  3585.     By  Altering  Process  or  Changing  Demand. — 

Altering  the  writ  after  the  institution  of  the  suit,  or 
changing  or  increasing  the  demand  upon  which  it  is 
based,  is  a  fraud  upon  subsequent  attachers,  and  dissolves 
the  attachment  as  to  them.'"     A  variance  between  the 

'  Harrison  v.  Trader,  29  Ark.  85.  »  Evesson  v.  Selby,  32  Md.  340. 

'  Wade    on   Attachment,    sec.  284;  '  Ex   parte   Putnam,   20    Ala.   597; 

Clark  V.  Roberta,  1   111.  285;  Bruce  v.  Massey  v.  Walker,  8  Ala.  167;  Drake 

Conyers,  54  Ga.  678.  on  Attachment,  sec.  420,   and  cases 

'  Ferguson  v.  Durham,  10  Kan.  396;  cited. 

Branch  v.  Frank,  81  N.  C.  180;  Gos-  '  Croswell  v.  Tufts,  76  Me.  295. 

quet  V.  Collins,  57  Tex.  340;  Hodgson  »  Utley  v.  Smith,  7  Vt.  154;  29  Am. 

V.  Toothe,  28  Kan.  317;  Livingston  v.  Deo.  152. 

Coe,  4  Neb.  379;  Rudolf  v.  McDonald,  »  Dick  v.  Bailey,  2  La.  Ann.  974;  46 

6  Neb.  163;  Albens  o.  Bedell,  87  Mo.  Am.  Deo.  561. 

183.  '•  Drake   on  Attachment,  sec.  282; 

*  Cooper  V.  Reeves,  13  Ind.  53.  Peck  v.  Sill,  3  Conn.  157j  Burrows  v. 
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cause  of  action  stated  in  the  affidavit  and  attachment, 
and  the  cause  of  action  described  in  the  complaint,  may 
be  pleaded  in  abatement.'  An  attachment  is  discharged 
by  the  plaintiff's  discontinuing  as  to  a  defendant,  though 
not  a  party  to  the  bond,  and  summoning  in  a  new  de- 
fendant without  notice  to  the  surety.^  It  is  dissolved  by 
an  amendment  changing  the  name  of  the  plaintiff;"  but 
a  mere  amendment  of  the  petition  which  does  not  in- 
crease the  amount  sued  for,  and  does  not  introduce  a  new 
cause  of  action,  will  not  dissolve  the  writ,^  nor  will  mere 
verbal  amendment."  So  a  mere  amendment  of  the  writ 
in  form  which  does  not  change  the  action  will  not  dis- 
solve the  attachment." 

Illustrations.  —  On  trial  of  an  action  to  recover  freight 
claimed  to  be  due  plaintiflFs  as  owners  of  a  steamship,  an  amend- 
ment was  allowed,  against  defendant's  objection,  making  sixteen 
other  persons,  part  owners  of  the  steamer,  co-plaintiffs.  Held, 
that  this  amendment  released  the  sureties  on  the  bond  to  dis- 
solve the  attachment:  Furness  v.  Read,  63  Md.  1.  An  attach- 
ment was  issued  in  a  suit  commenced  against  A,  but  at  the 
trial  term  it  was  agreed  that  B  should  be  substituted  for  A, 
and  the  cause  proceed  against  him.  Held,  that  this  was  a  dis- 
solution of  the  attachment,  and  the  cause  stood  upon  the  foot- 
ing of  an  ordinary  suit  against  B,  with  service  waived:  MU- 
ledgeville  Mfg.  Co.  v.  Rives,  44  Ga.  479. 

§  3586.  Referring  Claims  to  Arbitration.  —  Referring 
the  demand  to  arbitration  dissolves  the  attachment.' 

Stoddard,  3  Conn.  431;  Starr  v.  Lyon,  inserting  the  words  "otherwise  called 

5   Conn.    538;    Willis   v.    Crocker,    1  William  J.   Robinson  "t   Diettrich  v. 

Pick.    204;    Freeman   v.   Creech,    112  Wolffsohn,    136   Mass.    335    Nor    an 

Mass.    180;    Fairfield  v.   Baldwin,    12  amendment  making  one  who  is  a  inem- 

Pick.   388;    Clark  v.  Foxcroft,  7  Me.  ber  of  plaintiff's  firm  a  party:  Hender- 

348;    Putnam   v.    Hall,    3   Pick.    445;  son  v.  Stetter,  31  Kan.  56;  Christal  v. 

Denny  v.  Ward,  3  Pick.  199;  Milledge-  Kelly,  88  N.  Y.  285. 

ville  Mfg.  Co.  V.  Rives,  44  Ga.  479.  *  Drake  on  Attachment,   sec.   285; 

>  Wright  V.  Snedecor,  46  Ala.  92.  Cain   v.    Rockwell,     132    Mass.     193; 

'  Richards  v.  Storer,  114  Mass.  101.  West  v.  Piatt,  116  Mass.  308. 

'  Flood  J).  Randall,  72  Me.  439.     But  *  Id.  , 

not   an   amendment    merely   striking  '  Wight  v.  Hale,  2   Cush.  486;   48 

out  the  middle  letter  in  the  name  of  Am.  Deo.  677. 

the  defendant:  Wentwortht).  Sawyer,  '  Clark  v.  Foxcroft,  7  Me.  348;  Hill 

76  Me.  434.     Nor  an  amendment  to  a  v.  Hunnewell,   1  Pick.   192.     But  see 

writ  againat  "'William  Robinson,"  by  Seeley  v,.  Brown,  14  Pick.  177. 
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§  3587.  By  Death  of  Defendant.— The  death  of  the  de- 
fendant dissolves  the  attachment.'  In  Alabama,  the  death 
of  the  defendant,  unless  attended  by  the  insolvency  of  his 
estate,  judicially  ascertained,  dees  not  dissolve  it;^  but  if  the 
levy  is  on  lands,  and  the  defendant  dies  before  judgment, 
and  the  action  is  revived  and  prosecuted  to  judgment 
against  his  administrator,  a  sale  of  the  lands  under  execu- 
tion on  such  judgment  conveys  no  title  to  the  purchaser 
as  against  the  heirs.  Whether  the  plaintiff's  remedy,  in 
such  case,  is  by  scire  facias  against  the  heirs,  or  by  bill  in 
equity,  is  not  decided." 

§  3588.  By  Bankruptcy  of  Defendant. — Notwithstand- 
ing Mr.  Justice  Story's  opinion  to  the  contrary,*  it  is  gen- 
erally held  that  an  attachment  is  not  dissolved  by  the 
defendant's  bankruptcy.'  But  a  dissolution  of  the  attach- 
ment, resulting  from  proceedings  in  bankruptcy,  will  not 
defeat  an  action  on  the  indemnifying  bond.  The  bond 
operates  a  complete  conversion  of  the  property  if  it  be- 
longs to  plaintiff,  and  the  only  vital  question  to  be  tried 
is  plain tifif's  ownership.* 

§  3589.  After  Dissolution  of  Attachment,  OfBcer  must 
Deliver  Property  to  Defendant. — When  the  attachment  is 
dissolved,  it  is  the  duty  of  the  officer  to  at  once  deliver  the 

>  Davenport  v.  Tiltou,  10  Met.  320;  »  Woolfolk  v.  Ingram,  53  Ala.  11. 

Vaughn  v.   Sturtevant,  7  R.   I.  372;  '  McClellan  w.  Lipscomb,  56  Ala.  255. 

Fitch  V.  Ross,  4  Serg.  &  R.  557;  Swer-  »  Foster's  Case,  2  Story,  131;  Bel- 

ingen  v.  Bberius,  7  Mo.  421;  38  Am.  low's  Case,  3  Story,  428. 

Deo.  463;  Myers  v.  Mott,  29  Cal.  359;  »  Drake   on   Attachment,    sec.  425, 

Hensley  v.  Morgan,  47  Cal.  622;  Up-  and   cases   cited:    Franklin    Bank    v. 

ham  V.    Dodge,    11    R.    I.    621.     The  Batchelder,  23  Me.  60;  39  Am.  Dec. 

same  as  to  a  defunct  corporation,  held  601 ; ,  Batchelder  v.  Putnam,  54  N.  H. 

in  Bowker  v.  Hill,  60  Me.   172;  Pas-  84;    20    Am.    Rep.    115;    Munson    v. 

chall  V.  Vyhitsett,   11  Ala.   472;    Far-  R.    R.    Co.,    120   Mass.    81;    21   Am. 

mers'  Bank   v.  Little,  8  Watts  &  S.  Rep.  499;   Cerf  v.  Cerf,  59  Cal.  132. 

207;  42  Am.   Dec.  293.     Contra,  Per-  See  Miller  v.  Mackenzie,  43  ]$td.  404; 

kins  ti.Norvell,  6  Humph.  151;  Moore  20    Am.    Rep.    Ill;    Ray   v.    Wight, 

V.    Thayer,    10   Barb.    258;   White   v.  119  Mass.  426;  20  Am.  Rep.  333;  Peo- 

Heavner,  7  W.  Va.  324;  Lord  v.  Allen,  pie's   Bank    v.    Mechanics'    Bank,    62 

34  Iowa,   281;  Smith  ».   Worden,   35  How.  Pr.  422. 

N.  J.  L.  346.  '  State  v.  Dodd,  4  Mo.  App.  597. 
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property  to  the  defendant.*  But  this  right  is  suspended 
by  the  plaintiff  taking  an  appeal  or  writ  of  error,  and  so 
notifying  the  officer.''  The  officer  will  not  be  charged  as 
a  wrong-doer  for  retaining  the  possession  of  property  until 
satisfactory  evidence  has  been  given  him  that  the  attach- 
ment has  been  vacated,  even  though  the  debt  may  have 
been  paid,  and  the  attachment  thereby  discharged.'  He 
is  not  required  to  return  it  to  the  place  whence  he  re- 
moved it.* 

'  Felker  v.   Emerson,    17  Vt.   101;  428;  Danforth  v.  Carter,  4  Iowa,  230; 

MoKeady  v.  Rogers,   1   Neb.   124;  93  Caperton  v.  MoCorkle,  5  Gratt.   177; 

Am.  Dec.  333;  Becker  v.  Bailies,  44  Jackson  v.   Holloway,    14   B.    Men. 

Conn.  167;  Livingston  v.  Smith,  5  Pet.  133. 
90.  »  Wheeler  v.  Nichols,  32  Me.  233. 

"  Drake  on  Attachnient,  sees.  427,        *  Clark  v.  Wilson,  14  R.  I.  13. 
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§  3623.  Debt  not  due  or  payable  in  future. 

§  3624.  Negotiable  paper. 

§  3625.  Interrogatories  to  garnishee. 

§  3826.  Judgment  by  default  against  garnishee. 

§  3627.  Garnishee  may  except  to  interrogatories. 

§  3628.  Or  he  may  answer  —  Requisites  of  answer. 

§  3629.  Need  not  conform  to  technical  rules  of  pleading. 

§  3630.  What  garnishee  not  required  to  answer. 

§  3631.  Amendment  of  answer. 

§  3632.  Conclusiveness  of  answer. 

§  3633.  Declarations  of  garnishee  to  disprove  answer. 

§  3634.  Garnishee's  liabilities  for  costs  —  Interest. 

§  3635.  Agreements  and  payments  between  garnishee  and  defendant  after  ser- 
vice. 
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§  3638.  Judgment  against  garnishee  a  bar  to  suit  by  defendant. 

§3590.  Garnishment  Defined. — Garnishment  is  a  notice 
given  by  the  plaintiff  to  a  third  person  who  is  indebted  to 
the  defendant,  or  has  effects  of  his  in  his  hands,  to  retain 
the  debt  or  hold  the  property  and  bring  it  into  court  to 
abide  the  result  of  the  suit.  It  is,  in  short,  the  attachment 
of  property  in  the  hands  of  a  stranger  to  the  suit.'  The 
stranger  is  called  a  garnishee.  In  Massachusetts  the  pro- 
cess is  styled  trustee  process,  and  the  stranger  a  trustee. 
In  Connecticut  the  process  is  called  factorizing,  and  the 
stranger  a  factor.^  A  court  of  equity  has  no  jurisdiction 
to  assist  the  garnishment.' 

§  3591.  The  Creature  of  Statute — Statutory  Forms 
must  be  Strictly  Pursued.  —  Garnishment  is  a  statutory 
proceeding,*  and  the  statutory  forms  must  be  strictly 
followed.^  Garnishment  is  a  proceeding  quasi  in  rem,  and 
two  services  are  required, —  one  to  bring  the  garnishee 

'  Waples  on  Attachment,  p.  341.  Nat.  Bank,  62  Mo.  17;  21  Am.  Rep. 

2  See  Drake    on   Attachment,   sec.     407. 

451.  *  Illinois  Ctot.  R.  R.  Co.  v.  Weaver, 

3  Wolf   V.    Tappau,   5    Dana,   361;    54  III.  319;   Sheedy  ti.  Second  Nat. 
Arthur  w.  Battle,  42  Tex.  159;  Bigelow    Bank,  62  Mo.  17;  21  Am.  Rep.  407. 

V.  Andress,  31  III.  322;  Jones  v.  Hunt-        *  Black  v.  Brisbin,  3  Minn.  360;  74 
ington,  9  Mo.  249.     See  Gregg  v.  Nel-    Am.  Dec.  762j  Gibbon  ».  Bryan,  3  Ill.\ 
son,  8  Phila.   91;  Sheedy  v.   Second    App.  298.  ^ 
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and  another  to  bring  the  property  before  the  court.* 
Therefore  the  process  cannot  be  aided  or  expedited  by  the 
garnishee.^  The  garnishee  cannot  waive  service  of  the 
proceedings  required  by  law  to  make  a  seizure  of  effects  or 
property  in  his  hands,  and  if  the  garnishee  is  not  legally 
served,  nothing  is  attached  in  his  hands.'  If  the  affida- 
vit is  defective,  a  voluntary  appearance  by  the  defendant 
and  submission  to  examination  do  not  waive  the  defect 
or  give  jurisdiction.'' 

§  3592.  Garnishment  a  "Suit." — Garnishment  is  a 
"suit,"  as  that  word  is  used  in  the  statutes.*  The  plain- 
tiff has  all  the  rights  of  any  other  plaintiff,  and  may 
discontinue  it.*  Process  may  be  served  upon  the  gar- 
nishee without  notice  to  the  principal  defendant."  The 
defendant  to  the  original   suit  is   under  no  legal   obli- 


•  Epstein  v.  Salorgne,  6  Mo.  App. 
352;  Mosher  v.  Bartholow,  6  Mo.  App. 
698. 

'  Schindler  v.  Smith,  18  La.  Ann. 
476;  Hebel  v.  Amazon  Ina.  Co.,  33 
Mich.  400;  Northern  Cent.  R.  R.  Co. 
V.  Rider,  45  Md.  24;  Raymond  v. 
R,ockland  Co.,  40  Conn.  401.  In  He- 
bel V,  Amazon  Ins.  Co.,  33  Mich.  400, 
the  court  say:  "Many  things  may 
take  place  in  the  course  of  such  [gar- 
nishment] proceedings  which  the  gar- 
nishee on  the  one  hand,  or  the 
garnishor  on  the  other,  may  be  bound 
or  estopped  by,  as  between  themselves, 
but  which  the  garnishee  may  not  be 
able  to  urge  as  matter  of  defense 
against  the  suit  of  the  principal  de- 
fendant. Still,  there  is  no  question 
of  the  right  of  one  prosecuted  as  gar- 
nishee to  make  many  admissions  and 
waivers  vrithout  endangering  his  pro- 
tection. He  need  not  wait  to  be  led 
by  the  shoulder  into  the  court.  He 
need  not  wage  battle  at  every  step. 
The  law  itself  not  only  recognizes  his 
right  to  suffer  default,  but  provides 
what  the  practice  shall  be  in  such' 
case,  and  invests  the  judgment  with 
the  same  protective  force  as  it  does 
one  awarded  after  vigorous  contest." 
But  "independent  and  spontaneous 
submission  by  the  custodian  or  debtor 


of  the  right  belonging  to  the  princi- 
pal defendant  cannot  bind  him.  The 
intervention  of  the  law,  according  to 
its  own  substantial  appointments,  can 
alone  initiate  coinpulsory  novation. 
A  garnishee  may  admit  away  his  own 
right,  over  which  he  has  power,  but 
he  cannot  admit  away  another  right, 
over  which  he  has  has  no  power.  It  is 
a  plain  proposition  that  one  against 
whom  there  is  an  existing  claim  can- 
not, by  his  own  act  alone,  transfer  it 
into  an  obligation  to  another." 

'  Phelps  V.  Boughton,  47  La.  Ann. 
592;  Epstein  v.  Salorgne,  6  Mo.  App. 
352;  Raymond  v.  Rockland  Co.,  40 
Conn.  401;  Schindler  v.  Smith,  18  La. 
Ann.  476.  The  writ  may  be  served 
by  reading  it  to  the  garnishee:  Pike  v. 
Lytle,  6  Ark.  212.  It  is  not  neces- 
sary that  the  notice  served  on  the  gar- 
nishee should  be  signed  by  any  one: 
Moore  v.  Stainton,  22  Ala.  831. 

'Steen  v.  Norton,  45  Wis.  412; 
Rasmussen  v.  McOabe,  46  Wis.  600. 
See  Rindge  v.  Green,  52  Vt.  204. 

*  Moore  v.  Stanton,  22  Ala.  831; 
Tunstall  v.  Worthington,  Hemp.  662. 
And  the  summons  therein  is  "process  ": 
Middleton  Paper  Co.  v.  Rock  River 
Paper  Co.,  19  Fed.  Rep.  252. 

6  Griel  V.  Loftin,  65  Ala.  591. 

'  Phillips  V.  Germon,  43  Iowa,  101. 
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gatioa  to  defend  the  garnishee.  It  is  the  garnishee's 
duty  to  see  that  he  is  not  adjudged  to  pay  otherwise 
than  according  to  law.^  The  death  of  the  plaintiff  be- 
fore judgment  against  the  garnishee  is  rendered  does  not 
render  the  judgment  void.^  The  execution ,  against  the 
garnishee  should  recite  the  form  of  the  judgment,  and 
contain  a  demand  to  the  constable  in  substantial  con- 
formity with  it.  A  further  command  should  be  inserted 
that,  in  the  event  of  levy  and  sale  of  the  goods  and  chat- 
tels of  the  garnishee,  if  the  proceeds  exceed  the  amount 
for  which  the  execution  issued,  the  overplus,  less  the  costs 
of  sale,  should  be  returned  to  the  garnishee.' 

§  3593.  Nature  of  the  Garnishment  Lien.  —  It  is  said 
in  many  cases  that  by  garnishment  the  plaintiff  acquires 
a  lien  on  the  debt  due  from  the  garnishee  to  the  defend- 
ant.* The  better  view,  however,  is,  that  there  is  no  real 
lien,  but  that  the  plaintiff  simply  acquires  by  the  gar- 
nishment the  right  to  personally  hold  the  garnishee  lia- 
ble for  the  debt  or  its  value,  and  to  restrain  the  garnishee 
from  paying  the  debt  to  the  defendant.'     In  Ohio,  a  gar- 

'  Pounds  I).  Hamner,  57  Ala.  342.  nishee,   out  of   which  the  liability  of 

'  ColemaQ  v.  McAnulty,  16  Mo.  173;  the  latter  arose,  can  have  no  influence, 

57  Am.  Deo.  229.  since  a  rescission  as  against  the  plain- 

^  Masters  v.  Turner,  10  Phila.  482.  tiflf  could  have  no  effect.     If  anything 

*  See  Drake  on  Attachment,  sees.  453  should   occur   subsequent  to  the  gar- 

et  seq.  nishee's  examination  which  would  fur- 

^  Bigelow   V.    Andress,   31    111.  322.  nish  a  legal  defense  to  an  action  against 

In  Cottrell  v.  Varnum,  5  Ala.  229,  39  him  by  the  defendant,  if  remediless  at 

Am.  Dec.  323,  the  court  say:  "By  the  law,   he   might   resort  to   a   court  of 

service  of  a  garnishment  on  a  debtor  equity,  and  there  have  the  benefit  of 

of  a  defendant,  the  plaintiff  acquires  a  that  defense  by  perpetually  enjoining 

lien  on  the  debt  for  the  satisfaction  of  the  plaintiCf's  judgment  against  him. 

his  demand,  which  cannot  be  divested  And   this   would    be   the    garnishee's 

by  any  arrangement  between  the  de-  only  mode  of  redress  if  the  proceed- 

fendant  and  garnishee;  and  the  judg-  ings  against   him  were  to  be   stayed 

ment     only    consummates    the    legal  until    the    debt   matures,    unless   the 

transfer  of  so  much  of  the  garnishee's  court  in  its  discretion  were  to  permit 

indebtedness  as  is  condemned  thereby  an  amendment  of  his  answer.     So  that, 

to  the  payment  of  the  plaintiff's  de-  whatever  practice  be  adopted  iix  a  case 

mand.     In   this   view,   the   argument  like  the  present,  the  garnishee  is  not 

that   the  rendition  of   the   judgment  foreclosed    from   any   defense   arising 

previous  to  the  maturity  of  the  debt  after  his  answer,  which  he  could  have 

"would  prevent  a  rescission  of  the  con-  successfully  urged  against  the  defend- 

tract  between  the  defendant  and  gar-  ant. " 
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nishee  summoned  before  a  justice  of  the  peace  is  not  a 
party  to  the  action,  and  an  order  by  the  justice  that  he 
pay  a  certain  sum  on  a  note  when  due  is  not  a  judgment 
charging  him,  or  determining  the  ultimate  rights  of  the 
parties.  In  effect,  it  is  only  an  assignment  of  defendant's 
right  in  the  claim  to  plaintiff,  and  authorizes  him  to  sue 
thereon  if  the  order  be  not  complied  with.'  The  gar- 
nishee's paying  money  under  an  execution  after  service 
of  the  garnishment  is  no  defense  for  him.  He  should 
have  asked  for  a  stay  of  execution.''  But  one  who  has  in 
good  faith  contracted  to  buy  land,  and  has  no  notice  of 
any  claims  existing  against  the  other  party,  nor  any 
knowledge  as  to  his  ability  to  meet  them,  is  not  bound 
to  await  process  on  being  afterwards  notified  that  the 
latter's  creditors  wish  to  garnish  him,  but  may  complete 
the  purchase  and  pay  over  the  consideration,  without  ref- 
erence to  the  creditors.'  Where  the  garnishee  is  dis- 
charged, but  on  a  writ  of  error  the  judgment  of  the  lower 
court  is  reversed,  his  payment  to  his  creditor  in  the  in- 
terim will  stand.*  A  person  who  has  been  served  as  gar- 
nishee in  an  original  attachment  proceeding,  and  who  at 
the  time  of  service  has  money  in  his  possession  belonging 
to  the  attachment  defendant,  cannot  deliver  the  money  to 
ithe  attorney  of  the  defendant  on  being  informed  by  the 
attorney  of  the  plaintifif  that  the  proceedings  have  been 
compromised  and  dismissed,  and  by  such  delivery  be 
released  from  his  liability  as  garnishee  to  another  cred- 
itor of  the  defendant  who  has  commenced  proceedings 
by  filing  under  the  original  suit,  though  the  garnishee 
has  not  had  actual  notice  of  such  filing.^ 

§3594.     Who    may    be    Garnished  —  Corporations. — 

Even  though  not  specially  mentioned  in  the  statute,  a  cor- 

"  Secor  V.  Witter,  39  Ohio  St.  218.  *  Webb  v.  Miller,  24  Miss.  638;  37 

2  Skipper  v.  Foster,  29  Ala.  330;  65  Am.  Deo.  189. 
Am.  Dec.  405.  '  Byau  v.  Burkham,  42  Ind.  507. 

»  Fisher  v.  Hall,  44  Mich.  493. 
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poration  is  liable  to  the  process  like  a  natural  person.' 
The  unpaid  assessments  or  calls  on  a  stockholder's  shares 
are  garnishable.^  Whether  corporate  shares  may  be  gar- 
nished for  debts  of  the  stockholder  depends  altogether  on 
the  statute.  In  Virginia  they  may  be,  in  law  or  in  equity. 
Presumably,  the  corporation  is  the  proper  garnishee;  but 
if,  along  with  the  answer  of  the  corporation  in  such  pro- 
ceeding, an  affidavit  is  filed,  alleging  that  some  third  per- 
son claims  the  said  stock,  and  that  the  corporation  claims 
no  interest  therein,  nor  colludes  with  such  claimant,  but 
is  ready  to  dispose  of  the  stock  as  the  court  shall  direct, 
the  court  should  require  such  third  person  to  appear 
and  state  the  nature  of  his  claim,  and  maintain  or  relin- 
quish the  same.* 

§  3595.  Non-residents.  —  Whether  the  defendant  do  or 
do  not  reside  in  the  state  in  which  the  process  is  obtained, 
a  non-resident  cannot  be  subjected  to  garnishment  there,* 
unless  when  garnished  he  have  in  that  state  property  of 
the  defendant  in  his  hands,  or  he  is  bound  to  pay  the  de- 
fendant money  or  deliver  him  goods  within  the  state.* 
This  exemption  applies  to  a  foreign  corporation. °  But  a 
foreign  company  doing  business  in  the  state  is  subject 

'  Baltimore  etc.  R.  R.  Co.  v.  Galla-  R.  R.  Co..  60  Wis.  296;  50  Am.  Rep. 

hue,  12  Gratt.  655;  65  Am.   Dec.  256;  369. 

Boyd  V.  R.  R.  Co.,  17  Md.  195;  79  » In  re  Glen  Iron  Works,  17  Fed. 
Am.  Deo.  646;  Knoxw.  Protection  Ins.  Rep.  324;  Faull  v.  Alaska  Mining  Co., 
Co.,  9'  Conn.  430;  25  Am.  Dec.  33;  14  Fed.  Rep.  657;  Parse  v.  Under- 
lay lor  V.  R.  R.  Co.,  5  Iowa,  114;  writer's  Union,  1  111.  App.  287;  Lang- 
Wales  V.  Muscatine,  4  Iowa,  302;  Han-  ford  v.  Ottumwa  Water  Co.,  59  Iowa, 
nibal  etc.  R.  R.  Co.  v.  Crane,  102  111.  283.  But  see  MoKelvey  v.  Crockett, 
249;  40  Am.  Rep.  581;  Pennsylvania  18  Nev.  238. 

R.  R.  Co.  V.  Peoples,  31  Ohio  St.  537.  '  Chesapeake  etc.  R.  R.  Co.  v.  Paine, 

Notice  to  a  clerk  has  been  held  suffi-  29  Gratt.  502.     A  certificate  of  mem- 

cient:  Davidson  v.  Donovan,  4  Cranoh  bership  in  a  board  of  trade  was  held 

C.  C.  578.     Or  a  general  agent:  Lor-  by  defendant.     Held,  that  the  board 

man  v.  Phcenix  Ins.  Co.,  33  Mich.  65.  could   not   be    made   a  garnishee   on 

Where  the  writ  is  served  on  an  agent  account   thereof:     Netter   v.    Chicago 

of  a  corporation  while  the  property  is  Board  of  Trade,  12  111.  App.  607. 

in   the   actual   possession   of    another  *  Wade   on   Attachment,    sec.    344; 

agent,  if  the  latter   deliver  it   to  the  Cronin  v,  Foster,  13  R.  I.  196. 

owner  before  the  first  agent  can,  with  '  Young  v.  Ross,  31  N.  H.  201. 

reasonable  diligence,  notify  the  other,  '  Wade  on  Attachment,  sec.  344. 
the  corporation  ia  not  liable:  Bates  v. 
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to  the  process;'  or  one  qualified  to  do  business  in  the 
state  by  having  complied  with  the  statutory  requisites.^ 
But  a  New  York  corporation  operating  as  lessee  railroads 
running  into  Vermont  cannot  there  be  charged  as  trustee 
in  an  action  for  a  debt  payable  in  New  York,  where  plain- 
tiff and  defendant  both  reside.' 

Illustrations. — A  foreign  insurance  company  had '  no 
agency  in  Georgia,  and  did  no  business  there.  An  agent  lived 
there,  and  there  audited  and  approved,  and  sometimes  paid, 
claims  growing  out  of  business  in  adjacent  states,  where  the 
company  took  risks.  Held,  that  the  Georgia  courts  had  no  juris- 
diction of  the  company,  nor  could  a  garnishment  be  served  on 
the  agent  in  Georgia:  Schmidlapp  v.  La  Confiance  Ins.  Co.,  71 
Ga.  246. 

§  3596.  Judgment  Debtors.  —  Whether  a  judgment 
debtor  can  be  held  as  garnishee  of  the  judgment  creditor 
is  a  question  on  which  there  has  been  a  great  difference 
of  opinion, — some  courts  holding  that  he  can,*  and  others, 
on  the  contrary,  that  he  cannot.^ 

§  3597.     Executors,  Administrators,  and  Guardians.  — 

In  the  absence  of  statutory  permission,  an  administrator 
cannot   be  garnished;'  nor  can  an  executor,'  unless,  it 

'  Weed    Sewing     Machine    Co.     v.  Am.  Dec.  260;  Black  v.  Black,  32  N.  J. 

Boutelle,    56  Vt.   570;  Darlington  v.  Eq.  74;  Norton  v.  Winter,  1  Or.  47; 

Rogers,  13   Phila.  102;   Pennsylvania  62  Am.  Dec.  297;  Elizabethtown  Sav. 

R.  B.  Co.  V.  Peoples,  31  Ohio  St.  537.  Inst.    v.   Gerber,    35   N.   J.   Eq.    159; 

2  Barr  v.  King,  96  Pa.  St.  485.  Clodfelter  v.   Cox,    1   Sneed,   330;    60 

'  Towle  V.  WUder,  57  Vt.  622.  Am.  Dec.  157;   Sievers  v.  Woodburn 

'Gager  v.   Watson,  11   Conn.   168;  Wheel  Co.,  43  Mich.  275.     A  recovery 

Calhoun    v.    Whittle,    56    Ala.     138;  for  libel  does  not  furnish  an  indebt- 

Webster  v.  McDaniel,  2  Del".  Ch.  297;  edness  which   can  be  garnished  until 

Halbert    v.    Stinson,    6    Blackf.    398;  judgment  is  entered   on   the  verdict: 

Minard  v.  Lawler,  26  111.  301;  Keith  Detroit   Post   etc.    Co.   v.    Reilly,    46 

V.  Harris,  9  Kan.  386;  Fithian  v.  R.  Mich.  459. 

R.  Co.,  31  Pa.  St.  114;  Gray«.  Henby,  « Brooks    v.    Cook,    8    Mass.    246; 

1  Smedes  &  M.  598;  Skippers).  Foster,  Waits  v.  Osborne,  11  Me.  185;  Con- 

29  Ala.  330;  65  Am.  Dec.  405;  Phil-  way  ».  Armington,  11  R.  I.  116;  Lyons 

lips  V.  Germon,  43  Iowa,  101.     Where  v.  Houston,  2  Harr.  (Del.)  349;  Parker 

the  two  actions  are  in  the  same  court:  v.  Donnally,  4  W.  Va.  648;  Thorn  v. 

Keith  V.  Harris,  9  Kan.  386.  Woodruff,  5  Ark.  55;  Parks  v.  Cush- 

s  Sharp  V.  Clark,  2  Mass.  91;  Pres-  man,  9  Vt.  320;  Nickerson  v.  Chase, 

oott  V.  Parker,  4  Mass.  170;  Franklin  122  Mass.   296.     Contra,  Simonds  v. 

V.  Ward,  3  Mason,  136;  Trowbridge  v.  Harris,  92  Ind.  505. 

Means,  5  Ark.  135;  39  Am.  Deo.  368;  '  Barnes    v.   Treat,    7    Mass.    271; 

Tunstall  v.  Means,  5  Ark.  700;  Shinn  Pioquet  v.  Swan,  4  Mason,  443;  Wm- 

I).  Zimmerman,  33  N.  J.  L.  150;  55  chell  v.  Allen,  1  Conn.  385;  Shewell  v. 
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seems,  in  some  states,  when  he  has  been  ordered  by  the 
court  to  pay  a  certain  sum  to  a  creditor  of  the  estate,  — 
in  such  case  he  may  be  as  garnishee  of  such  party.'  So 
after  distribution  has  been  decreed,  an  executor  or  admin- 
istrator may  be  garnished;  or,  if  judgment  has  been  al- 
ready obtained  against  the  distributee,  the  money  in  his 
hands  may  be  reached  by  execution,  or  by  proceedings 
supplementary  thereto.^  Where  an  estate  has  been  set- 
tled, and  the  administrator  holds  funds  in  his  hands  be- 
longing thereto,  he  is  chargeable  as  trustee  of  one  entitled 
to  a  share  therein,  on  trustee  process,  which  summons  him 
in  his  personal  and  not  in  his  representative  capacity.'  A 
person  who  is  to  pay  a  legacy  under  a  will  is  chargeable 
as  trustee  of  the  legatee,  whenever  an  action  can  be  main- 
tained by  such  legatee  for  the  legacy.*  If  after  an  exec- 
utor has  been  summoned  as  trustee  of  a  devisee  of  his 
testator  he  obtains  leave  to  sell  real  estate  to  pay  debts, 
and  after  the  sale  pays  the  surplus  to  the  devisee,  he  is 
not  chargeable  as  trustee  for  that  sum.' 

Nor  can  a  guardian  be  garnished  °  until  his  accounts 
have  been  adjusted  in  the  probate  court  and  a  balance 
found  in  his  hands.' 

§  3598.  Sheriffs  and  Officers  of  Court.— A  sheriff  or 
other  oflGicer  of  the  law  cannot  be  garnished  as  to  money 


Keen,  2  Whart.  332;  30  Am.  Deo.  266 

Whitehead  v.  Coleman,  31  Gratt.  784 
Case  T.  M.  Co.  v.  Miracle,  54  Wis.  295 
Sime's  Estate,  Myrick  Prob.  Rep.  100: 


'  Hoyt  V.  Christie,  51  Vt.  48. 
♦  Piper  y.  Piper,  2  N.  H.  439. 
'  Capen  v.  Duggan,   136  Mass.  501. 
When  a  garnishee  dies  before  the  re- 


Post  V.  Love,   19  Fla.  634;  Norton  v.  turn  day  of  the  protest,  his  adminis- 

Clark,   18  Nev.  247.     Oontra,  Palmer  trator  cannot  be  compelled  to  answer 

V.  Noyes,  45   N.  H.  174;   Stratton  v.  the  garnishment:   Tate  v.  Morehead, 

Ham,  8  Ind.  84;    65  Am.  Dec.   754.  65  N.  C.  681. 

See  Dudley  v.  Falkner,  49  Ala.  148.  «  C-assett    v.    Grout,    4    Met.    486; 

'  Adams   v.    Barret,    2  N.  H.    374;  Davis  ».  Drew,  6  N.  H.  399;  25  Am. 

Curling  ».  Hyde,   10  Mo.  374;    Rich-  Dec.  467;  Hansen  v.  Butler,  48  Me.  81; 

ards  V.  Griggs,   16  Mo.   416;  57  Am.  Godbold  v.  Bass,   12  Rich.  202;  Vier- 

Deo.  240;  Case  Thrashing  Mach.  Co.  v.  heller  v.  Brutto,  6  111.  App.  95;  Perry 

Miracle,  54  Wis.  295;  Bartell  v.  Bau-  v.  Thornton,  7  R.  I.  15. 

man,  12  111.  App.  450.  '  Davis  v.  Drew,  6  N.   H.  399;  25 

■'  Nerac's  Estate,  35  Cal.   392;  .  95  Am.  Deo.  467. 
Am.  Deo.  111. 
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of  the  defendant  in  his  hands  in  his  official  capacity.' 
So  as  to  fees  due  a  juror;'^  or  property  delivered  to  an  offi- 
cer by  a  prisoner  arrested  for  larceny  of  other  property.' 
So  money  in  the  hands  of  a  trustee  or  receiver  appointed 
by  the  court  cannot  be  garnished.*  The  purchase-money 
of  land  sold  by  a  commissioner  under  order  of  court  is 
not  garnishable  in  his  hands  until  after  confirmation  of 
the  sale  and  an  order  of  distribution.^ 

Whenever  the  liability  of  a  sheriff,  master  in  chancery, 
or  other  agent  of  the  law  becomes  changed  from  an  official 
to  a  personal  one  in  holding  funds,  he  is  amenable  to 
garnishee  process.*  A  receiver  is  amenable  to  garnishee  - 
process  in  the  absence  of  statutory  provision,  and  when 
the  process  does  not  tend  to  disturb  his  rights  under  the 
general  orders  of  the  appointing  court.'  A  surplus  in  a 
sheriff's  hands  after  satisfaction  of  an  execution  is  gar- 
nishable.'    So  of  a  balance  in  the  hands  of  a  register  in 


'  Wilder  v.  Bailey,  3  Mass.  289; 
Pollard  V.  Ross,  5  Mass.  319;  Farmers' 
Bank  v.  Beaston,  7  Gill  &  S.  421;  28 
Am.  Dec.  226;  Burrell  v.  Letson,  2 
Speers,  378;  Drane  v.  MoGavock,  7 
Humph.  132;  Marvin  v.  Hawley,  9 
Mo.  382;  43  Am.  Deo.  547;  Clymer  v. 
Willis,  3  Cal.  363;  58  Am.  Dec.  414; 
Hill  V.  R.  R.  Co.,  14  Wis.  291;  80  Am. 
Dec.  783;  Waite  v.  Osborne,  11  Me. 
185;  Zuroher  v.  Magee,  2  Ala.  253; 
Alston  V.  Clark,  2  Hayw.  (N.  C.)  171; 
Blair  v.  Cantey,  2  Speera,  34;  42  Am. 
Deo.  360;  Voorhees  v.  Sessions,  34 
Mich.  99.  Contra,  Hurlburt  v.  Hicks, 
17  Vt.  193;  44  Am.  Dec.  329;  Gray  v. 
Maxwell,  50  Ga.  108;  Storm  v.  Adams, 
56  Wis.  137.  Money  of  an  abscond- 
ing debtor  in  the  hands  of  a  clerk  of 
court  may  in  North  Carolina  be  gar- 
nished: Gaither  v.  Ballew,  4  Jones, 
488;  69  Am.  Dec.  763.  A  trustee 
appointed  by  the  orphans'  court  to 
make  partition  is  not  a  public  officer 
in  whose  hands  the  interest  of  any 
party  to  the  proceedings  is  not  sub- 
ject to  attachment:  Fenton  v.  Fisher, 
106  Pa.  St.  418. 

^  Simons  v.  Whartenaby,  2  Pa.  L.  J. 
438.  Oontra,  Waidwell  v.  Jones,  58 
N.  H.  305. 


'  Morris  v.  Penniman,  14  Gray,  220; 
74  Am.  Dec.  675.  But  aliter  as  to  the 
same  property:  Reifsnyder  v.  Lee,  44 
Iowa,  101;  24  Am.  Rep.  733. 

*  Glenn  v.  Gill,  2  Md.  1;  Taylor  v. 
Gillian,  23  Tex.  508;  Tremper  v. 
Brooks,  40  Mich.  333;  Field  v.  Jones, 
11  Ga.  413;  Bentley  v.  Shreive,  4  Md. 
Ch.  412;  Cookey  v.  Leister,  12  Md. 
124;  71  Am.  Deo.  588;  People  v. 
Brooks,  40  Mich.  333;  29  Am.  Rep. 
534;  Adams  v.  Haskell,  6  Cal.  113;  65 
Am.  Deo.  491;  McGowau  v.  Myers,  66 
Iowa,  99;  Mattingly  •«.  Grimes,  48 
Md.  102.  Money  due  on  a  decree  of 
a  court  of  equity  is  not  a  subject  of 
attachment:  Black  u.  Black,  32  N.  J. 
Eq.  74. 

^  Fearing  v.  Shafuer,  62  Miss.  791. 

"  Weaver  v.  Davis,  47  111.  235.  A 
sheriff  who,  at  the  expiration  of  his 
office,  has  a  balance  belonging  to  an 
execution  debtor  can  only  be  made 
liable  as  a  private  person,  and  not  on 
his  offcio-l  bond,  by  a  garnishment 
served  after  expiration  of  his  office: 
Graham  v.  Endioott,  7  Cal.  144. 

'  Phelan  v.  Ganebin,  5  Col.  1 4. 

*  Tucker  v.  Atkinson,  1  Humph.  300; 
34  Am.  Dec.  650;  King  v.  Moore,  6 
Ala.  160;  41  Am.  Dec.  44. 
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chancery  after  paying  off  a  mortgage.'  A  constable  may 
be  garnished  for  money  he  has  collected  by  virtue  of  an 
execution,  and  which  he  is  bound  to  pay  over  to  the  plain- 
tifip  in  execution.''  Money  deposited  with  a  clerk  of  court, 
in  the  place  of  an  undertaking  on  appeal,  is  liable  to  attach- 
ment by  a  third  person  against  the  depositor.'    Money  held 

money  was  the  absolute  property  of 
the  attachment  debtor,  and  always 
continued  to  be  its  property,  subject 
to  the  express  and  limited  right  of  the 
clerk  over  it,  conferred  principally  by 
the  act  of  the  attachment  debtor.  As, 
when  the  right  of  the  clerk  to  with- 
hold the  whole  or  a  part  of  it  ceased, 
that  debtor  could  demand  and  hare 
the  whole  or  a  part  of  it,  why,  as 
above  suggested,  might  not  the  debtor 
have  its  right  of  proceeding  as  against 
the  clerk?  and  if  so,  why  not  be  able 
to  transfer  that  right  ?  and  if  so,  why 
may  not  the  law  transfer  it?  Even  in 
some  of  the  oases  above  referred  to, 
there  is  a  distinction  taken  which 
makes  for  our  view;  as  if  money  is 
collected  by  a  sheriff  in  excess  of  the 
needs  of  the  execution,  that  excess  is 
attachable:  Pierce  v.  Carlton,  12  111. 
358;  54  Am.  Dec.  405;  Lightner  v. 
Steinagel,  33  111.  510;  85  Am.  Dee. 
292.  And  the  reason  given  is,  that 
such  excess  is  so  much  money  in  the 
hands  of  the  officer,  had  and  received 
for  the  use  of  the  debtor  in  the  execu- 
tion. The  same  reason  applies  here  to 
any  portion  of  the  deposit  with  the 
clerk  in  excess  of  the  amount  needed 
to  satisfy  the  claim  of  Redfield.  It  is 
further  said  that  if  anything  arises  to 
change  the  relation  of  the  officers  from 
an  official  obligation  to  personal  liabil- 
ity, he  will  be  amenable  to  the  process 
of  garnishment.  It  will  be  seen  fur- 
ther on  herein  that  this  change  was 
effected  in  the  case  in  hand.  And  it 
is  to  be  seen,  on  examination,  that 
many  of  the  reasons  given  against  the 
power  to  attach  moneys,  or  the  right 
to  money  in  the  hands  of  an  officer, 
do  not  apply  to  the  case  before  us. 
In  addition  to  those  already  given  is 
this:  that  it  would  lead  to  litigation 
in  one  suit  over  the  effects  in  another, 
and  would  produce  embarrassment  and 
confusion,  to  permit  one  process  to  in- 
tercept money  raised  on  another  while 


1  Langdon  v.  Lockett,  6  Ala.  727;  41 
Am.  Deo.  78. 

'  Burleson  v.  Milan,  56  Miss.  399. 

'  Dunlop  V.  Patterson,  74  N.  Y.  145; 
30  Am.  Kep.  283.  In  this  case  the 
authorities  were  reviewed  at  length. 
"  There  is  another  class  of  cases,"  said 
Folger,  J.,  "which  comes  nearer  to 
that  in  hand.  It  is  held  by  them,  in 
general  terms,  that  money  in  the  hands 
of  a  public  officer  is  not  the  subject  of 
attachment.  In  some  of  them  the  de- 
cision is  put  upon  the  phrases  of  the 
statute  allowing  the  process:  Chealy 
V.  Brewer,  7  Mass.  259,  where  the 
words  of  the  statute  required  an  in- 
trusting and  deposit  by  the  debtor 
with  the  officer,  which  words  are  not 
in  our  code;  and  if  they  were,  are  met 
by  the  facts  of  our  case.  Or  the  money 
was  part  of  a  mass  of  public  money 
held  by  the  officer  for  public  purposes, 
the  right  to  which  in  the  attachment 
debtor  did  not  have  the  character  of 
a  private  claim  against  the  officer: 
Bulkley  v.  Eokert,  3  Pa.  St.  368;  45 
Am.  Dec.  650.  It  is  not  to  be  denied, 
however,  that  a  broader  rule  has  been 
laid  down;  that  no  person  deriving  his 
authority  from  the  law,  and  obliged 
to  execute  it  according  to  the  rules  of 
law,  can  be  charged  as  garnishee  in 
respect  of  any  money  or  property  held 
by  him  in  virtue  of  that  authority: 
See  Drake  on  Attachment,  sees.  494 
et  seq.,  and  cases  cited.  I  have  ex- 
amined enough  of  those  cases  to  per- 
ceive the  rules  laid  down  by  them. 
In  all  which  I  have  read,  however, 
there  is  this  to  be  noticed:  that  the 
money  in  the  hands  of  the  officer  of 
the  law  did  not  go  there  directly  from 
the  debtor  in  the  attachment,  but 
from  some  other,  and  original  and 
independent,  source,  over  which  the 
attachment  debtor  had  no  control  as 
an  owner:  Coppell  v.  Smith,  4  Term 
Rep.  313.  In  this  there  is  a  material 
distinction  from  our  case.     Here  the 
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by  a  trustee  appointed  by  a  court  of  chancery,  and  belong- 
ing to  a  non-resident,  may  be  attached  by  his  creditors, 
where  the  final  audit  has  been  ratified  by  the  court  and 
the  amount  belonging  to  the  debtor  has  been  ascertained, 
and  an  order  passed  directing  the  trustee  to  pay  it  over.' 


§  3599  Public  Disbursing  Officers.  —  Money  in  the 
hands  of  a  public  disbursing  officer  cannot  be  garnished 
by  a  creditor  of  the  person  to  whom  it  is  due  or  about  to 
be  paid;''  as  the  salary  of  a  public  officer.'  Even  statu- 
tory provisions  for  attachment  of  money  in  the  hands  of  a 
"  sheriff"  or  other  officer  "  applies  only  to  money  belonging 
to  private  individuals,  and  cannot  be  extended  to  the 


in  the  hands  of  the  officer;  and  that  it 
might  often  lead  to  injustice,  inasmuch 
as  often  the  names  of  persons  who  have 
the  real  right  to  money  raised  by 
process  do  not  appear  upon  the  process 
by  which  the  money  was  got:  Koss  «. 
Clarke,  1  Dall.  354;  Crane  v.  Freese,  13 
Pa.  St.  305.  Yet,  notwithstanding 
this,  in  the  case  last  cited,  it  was  held 
that  the  attachment  was  well  levied 
on  the  rights  and  credits  of  the  attach- 
ment debtor  in  the  hands  of  the  sheriff, 
and  a  feasible  way  was  pointed  out  of 
avoiding  the  difficulties  spoken  of,  viz., 
for  the  officer  to  bring  the  money  into 
court,  which  can  control  the  applica- 
tion of  the  funds.  In  the  case  in  hand, 
the  money  is  alreadyin  court,  suscepti- 
ble of  the  treatment  indicated." 

'  Williams  v.  Jones,  38  Md.  555. 

2  Allen  V.  Russell,  78  Ky.  105; 
Triebel  v.  Colburn,  64  111.  376;  Bulkley 
V.  Eckert,  3  Pa.  St.  368;  45  Am.  Dec. 
650;  Hightower  v.  Slaton,  54  Ga.  108; 
21  Am.  Rep.  273;  Mayor  of  Baltimore 
V.  Root,  8  Md.  95;  63  Am.  Dec.  693. 
In  Buchanan  v.  Alexander,  4  How.  20, 
the  court  said:  "  The  important  ques- 
tion is,  whether  the  money  in  the 
hands  of  the  purser,  though  due  to 
the  seamen  for  wages,  was  attachable. 
A  purser,  it  would  seem,  cannot,  in 
this  respect,  be  distinguished  from  any 
other  disbursing  agent  of  the  govern- 
ment. If  the  creditors  of  these  sea- 
men may,  by  process  of  attachment, 
divert  the  public  money  from  its  legiti- 


mate and  appropriate  object,  the  same 
thing  may  be  done  as  regards  the  pay 
of  our  officers  and  men  of  the  army  and 
of  the  navy,  and  also  in  every  other 
case  where  the  public  funds  may  be 
placed  in  the  hands  of  an  agent  for 
disbursement.  To  state  such  a  prin- 
ciple is  to  refute  it.  No  government 
can  sanction  it.  At  all  times  it  would 
be  found  embarrassing,  and  under 
some  circumstances  it  might  be  fatal 
to  the  public  service.  The  funds  of 
the  government  are  specifically  appro- 
priated to  certain  national  objects,  and 
if  such  appropriations  may  be  diverted 
and  defeated  by  state  process  or  other- 
wise, the  functions  of  the  government 
may  be  suspended.  So  long  as  money 
remains  in  the  hands  of  a  disbursing 
officer,  it  is  as  much  the  money  of  the 
United  States  as  if  it  had  not  been 
drawn  from  the  treasury.  Until  paid 
over  by  the  agent  of  the  government 
to  the  person  entitled  to  it,  the  fund 
cannot,  in  any  legal  sense,  be  consid- 
ered a  part  of  his  effects.  The  purser 
is  not  the  debtor  of  the  seamen.  It  is 
not  doubted  that  cases  may  have  arisen 
in  which  the  government,  as  a  matter 
of  policy  or  accommodation,  may  have 
aided  a  creditor  of  one  who  received 
money  for  public  services;  but  this 
cannot  have  been  under  any  supposed 
legal  liability,  as  no  such  liability  at- 
taches to  the  government  or  to  its 
disbursing  officers. " 

»  Oliver  v.  Athey,  1 1  Lea,  149. 
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salary  or  compensation  of  public  officers  in  the  hands  of 
disbursing  officers.*  An  agent  of  a  town  appointed  to 
distribute  a  certain  sum  of  money  among  the  inhabitants 
is  not  a  public  officer  within  the  rule.^ 

§  3600.     Attorneys  at  Law  —  Justice  of  the  Peace. — 

Money  of  a  client  in  the  hands  of  an  attorney  at  law  is 
garnisbable,'  and  the  same  is  held  of  money  collected  by 
and  in  the  hands  of  a  justice  of  the  peace.^  An  attorney 
cannot  be  charged  as  garnishee  on  a  note  or  judgment 
held  by  him  for  collection.*  Under  the  New  York  code, 
a  judgment  cannot  be  subjected  to  attachment  for  a  debt 
by  serving  the  warrant  upon  the  attorney  holding  the 
judgment.  He  is  not  an  "  individual  holding  such  prop- 
perty,"  within  the  language  of  the  code;  and  a  sale  under 
execution  based  upon  proceedings  thus  begun  is  invalid.* 

§  3601.  States  and  State  OflB.cers  —  Municipal  Cor- 
porations.—  A  state  cannot  be  sued  by  process  of  gar- 
nishment without  its  consent,  nor  can  it  be  indirectly 
garnished  by  making  one  of  its  officers  the  nominal 
garnishee.^     Therefore,  money  in  the  hands  of  the  state 

'  Pruitt  V.  Armstrong,  56  Ala.  306.  *  Clark  v.  Boggs,  6  Ala.  809;  il 
'  Wendell  v.  Pierce,  13  N.  H.  502.  Am.  Deo.  85.  A  claim  pending  before 
'  Coburn  v.  Ansart,  3  Mass.  319;  a  justice  of  the  peace  cannot  be  gar- 
Riley  v.  Hirst,  2  Pa.  St.  346;  Maun  v.  ni,shed  in  a  proceeding  before  another 
Buford,  3  Ala.  312;  37  Am.  Dec.  691;  justice:  Noyes  v.  Foster,  48  Mich.  273; 
Tucker  v.  Butts,  6  Ga.  680;  Wood-  Custer  v.  White,  49  Mich.  262. 
bridge  v.  Morse,  5  N.  H.  519;  Staples  '  Mayes  v.  Phillips,  60  Miss.  547. 
V.  Staples,  4  Me.  532;  Thayer  v.  '  In  re  Flandrow,  84  N.  Y.  1. 
Sherman,  12  Mass.  441.  In  Mann  v.  '  McMeekin  v.  State,  9  Ark.  553; 
Buford,  3  Ala.  312,  37  Am.  Dec.  691,  Dobbins  v.  R.  R.  Co.,  37  Ga.  240; 
the  court  say:  "An  attorney  is  not  Divine  u.  Harvey,  7  T.  B.  Mon.  439; 
exempt  from  garnishee  process  in  18  Am.  Dec.  194;  Tracy  v.  Horn- 
consequence  of  the  connection  which  buckle,  8  Bush,  336;  Bank  v.  Dib- 
exists  between  him  and  the  courts  of  rell,  3  Sneed,  379;  RoUo  v.  Andes 
law.  He  is  not  an  officer  of  the  law,  Ins.  Co. ,  23  Gratt.  509;  60  Am.  Deo. 
although  the  courts  frequently  exer-  147;  Wild  o.  Ferguson,  23  La.  Ann, 
else  a  summary  control  over  him,  but  752;  Pierson  v.  McCormack,  1  Pa. 
this  is  only  for  the  advancement  of  L.  J.  260;  Wilson  v.  Bank,  55  Ga. 
justice,  by  compelling  the  perform-  98;  Dewey  v.  Garvey,  130  Mass.  86. 
mance  of  well-known  duties  to  his  But  the  United  States  or  a  state  may 
clients,  who  are  suitors  in  the  courts,  sue  out  a  garnishment:  United  States 
For  every  other  purpose,  he  is  the  v.  Murdook,  18  La.  Ann.  305;  89  Am. 
mere  agent  for  his  client,  and  when  he  Dec.  651;  People  v,  Johnson,  14  111. 
also  becomes  his  debtor,  he  may  be  342. 
garnished,  as  any  other  person." 
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treasurer,  due  to  a  non-resident  debtor,  cannot  be  attached 
at  the  suit  of  a  creditor.'  And  the  wages  of  a  common- 
school  teacher  have  been  held  not  liable  to  be  intercepted 
by  attachment,  with  the  result  of  depriving  the  common- 
wealth of  his  services.'*  The  salaries  of  officers  of  towns 
and  cities  may  be  attached  and  subjected  to  the  payment 
of  their  debts  by  the  coercive  process  of  the  law.  But 
the  salary  of  a  state  officer  cannot  be  attached,  because 
the  state,  being  a  necessary  party,  cannot  be  sued.* 
Where  a  township  clerk  deposits  public  funds  in  his 
individual  name,  it  amounts  to  conversion,  and  the  funds 
become  his  individual  property,  subject  to  garnishment 
by  a  creditor  who  has  no  knowledge  that  they  are  public 
funds.*  Where  a  county  treasurer  is  forbidden  to  deposit 
public  funds  in  any  bank,  funds  so  deposited  by  him  may 
be  garnished  at  the  suit  of  one  of  his  individual  creditors.* 
In  most  of  the  states  it  is  held  that  a  city,*  a  town,'  a 
county,  or  other  municipal  corporation*  cannot  be  gar- 

'  Lodor  V.  Baker,  39  N.  J.  L.  49.  v.  Muscatine,  4  Iowa,  302;  Wilson  v. 

2  Allen    V.    Russell,    78    Ky.    105;  Lewis,  10  R.  I.  285;  City  of  Newark  v. 

Hightower  v.  Slaton,  54  Ga.   188;  21  Funk,   15   Ohio   St.   452;   Rodman   v. 

Am.  Rep.  273.     Contra,    Seymour   u.  Musselman,  12  Bush,  354;  23  Am.  Rep. 

School  District,  53  Conn.  502.  724;  Mayor  v.  Horton,  38  N.  J.  L.  88. 

'  Rodman  v.  Musselman,   12  Bush,  A  municipal  corporation  may,  by  ap- 

354;  23  Am.  Rep.  724.     Contra,  Wal-  pearing  and  submitting  to  the  liability, 

lace  V.  Sawyer,  54  Ind.  501;  23  Am.  waive  its  exemption  from  garnishment: 

Rep.  661.  Las  Animas  County  Comm'rs  v.  Bond, 

«  Long  V.  Emsley,  57  Iowa,  11.  3  Col.  411. 

'^  South   Bend  Bank   v.    Gandy,   11         'Bradley  v.  Richmond,  6  Vt.    121; 

Neb.  431.  Memphis  v.  Laski,  9  Heisk.  511;  24 

"  Waldman  v.  O'Donnell,  57  How.  Am.  Rep.  327;  Spencer  v.  School  Dis- 
Pr.  215;  Erie  v.  Knapp,  29  Pa.  St.  trict,  11  R.  I.  537;  Walker  v.  Cook, 
173;  Greer  v.  Rowley,  1  Pittsb.  Rep.  129  Mass.  577.  Contra,  Whidden  v. 
1;  Merrell  v.  Campbell,  ,49  Wis.  535;  Drake,  5  N.  H.  13.  But  see  Wendell 
35  Am.  Rep.  785;  Merwin  v.  Chicago,  v.  Pierce,  13  N.  H.  502;  Brown  v. 
45  111.  133;  People  v.  Omaha,  2  Neb.  Heath,  45  N.  H.  168. 
166;  Fortune  v.  St.  Louis,  23  Mo.  239;  »  Ward  v.  Hartford,  12  Conn.  401; 
Hawthorns.  St.  Louis,  11  Mo.  59;  47  Van  Volkenburgh  v.  Earley,  9  Luz. 
Am.  Dec.  141;  Mobile  v.  Rowland,  26  Leg.  Reg.  257;  State  v.  Eberly,  12 
Ala.  498;  Clark  «.  Mobile,  36  Ala.  621;  Neb.  616;  Commissioners  f.  Bond,  3 
Chicago  V.  Hasley,  25  111.  595;  Hadley  Col.  411;  Wallace  v.  Lawyer,  54  Ind. 
V.  Peabody,  13  Gray,  200:  Burnham  ».  501;  23  Am.  Rep.  661;  Boone  Co.  v. 
Fond  du  Lac,  15  Wis.  193;  Buflfham  v-  Keck,  31  Ark.  387;  MoDougal  v.  Hen- 
Racine,  26  Wis.  449;  McClellan  v.  nepiii  Co.,  4  Minn.  184;  Clark  v.  Mo- 
Young,  54  Ga.  399;  21  Am.  Rep.  276;  bile  School  Comm'rs,  36  Ala.  621;  Derr 
City  of  Memphis  v.  Laski,  9  Heisk.  v.  Lubey,  1  McAr.  187;  Hunaaker  i>. 
511;  24  Am.  Rep.  327.    Contra,  Wales  Borden,  5  Cal.  290;  63  Am.  Dec.  130; 
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uished.  One  indebted  to  a  municipal  corporation  for 
unpaid  taxes  cannot  be  garnished  by  a  judgment  creditor 
of  said  corporation,  even  though  he  has  given  his  note 
therefor,  on  which  judgment  has  been  recovered/ 

§  3602.    Garnishee  must  be  a  "Third  Person"— Agents. 

—  The  garnishee  must  be  a  "  third  person  ";  i.  e.,  he  must 
not  stand  in  such  a  relation  to  the  defendant  that  his 
garnishment  will  be  in  effect  the  garnishment  of  the  de- 
fendant himself.^  Therefore  one  of  several  defendants  can- 
not be  held  as  the  garnishee  of  the  others;'  nor  an  agent 
for  moneys  in  his  hands  of  his  principal.*  An  agent  who 
has  collected  rents  for  a  trustee  is  not  liable  to  process  of 
garnishment  for  a  debt  against  the  beneficiary.^  A  cashier 
of  a  bank  in  which  are  deposited  the  funds  of  a  corpora- 
tion cannot  beheld  as  trustee  of  the  corporation,  although 
he  is  also  treasurer  of  said  corporation,  and  deposited  the 
funds  in  the  bank  as  such  treasurer.^     The  treasurer  of  a 


Chealy  v.  Brewer,  7  Mass.  259;  Gilman 
<■.  Contra  Costa  Co.,  8  Cal.  52;  Brash- 
ears  0.  Root,  8  Md.  95;  Bulkley  v. 
Eckert,  3  Pa.  St.  368;  Emeric  v.  Gil- 
7nan,  10  Cal.  404;  70  Am.  Deo.  742; 
Randolph  v.  Ralls,  18  111.  29;  Moore  v. 
Mayor,  8  Heisk.  850;  School  District 
B.  Gage,  39  Mich.  484;  33  Am.  Rep.  421; 
Hightower  v.  Slaton,  54  Ga.  188;  21 
Am.  Rep.  273;  Jenks  v.  Osceola  Town- 
ship, 45  Iowa,  554;  Edmonson  u.  De 
Kalb  Co.,  51  Ala.  103;  Parsons  v.  Mc- 
Gavook,  2  Tenn.  Ch.  581;  Pettier  Mfg. 
Co.  V.  Taylor,  3  McAr.  4;  Brown  v. 
Finley,  3  McAr.  77;  Merrell  v.  Camp- 
bell, 49  Wis.  535;  35  Am.  Rep.  785. 

»  Underhill  v.  Calhoun,  63  Ala.  216. 

'  Wade  on  Attachment,  sec.  341 ; 
Crosby  v.  Harlow,  21  Me.  499;  38 
Am.  Deo.  276.  A  plaintiff  cannot,  by 
process  of  foreign  attachment,  garnish 
himself:  Knight  u.  Clyde,  12  R.  I. 
119.  But  under  a  statute  which  de- 
clares that  any  person  or  corporation 
is  liable  as  garnishee  upon  due  service 
of  such,  a  plaintiff  in  attachment  may 
garnish  himself:  Norton  c.  Norton,  43 
Ohio  St.  509. 

'  Bailey  v.  Laoey,  27  La.  Ann.  39; 
Richardson  v.  Lacey,  27  La,  Ann.  62. 


When  A  brought  suit  against  B,  and 
summoned  himself,  in  the  capacity  of 
administrator  of  the  estate  of  .C,  as 
trustee,  it  was  held  that  he  could  not 
be  charged  as  such  trustee:  Hoag  v. 
Hoag,  55  N.  H.  172. 

*  Wade  on  Attachment,  sec.  349; 
Fowler  v.  R.  R.  Co.,  35  Pa.  St.  22; 
McGraw  v.  R.  R.  Co.,  5  Cold.  434; 
Wilder  v.  Shea,  13  Bush,  128;  Pettin- 
gill  V.  R.  R.  Co.,  51  Me.  370;  Sprague 
V.  Steam  Nav.  Co.,  52  Me.  592;  Bow- 
ker  V.  Hill,  60  Me.  172;  Edmonson  v. 
De  Kalb  Co.,  51  Ala.  103;  Neuer  v. 
O'Fallon,  18  Mo.  277;  59  Am.  Dec. 
313;  Casey  v.  Davis,  100  Mass.  124; 
Varnell  ».  Rpeer,  55  Ga.  132.  Contra, 
Ballaton  Spa^Bauk  ti.  Marine  Bank,  18 
Wis.  490;  Everdell  v.  R.  R.  Co.,  41 
Wis.  395;  First  Nat.  Bank  v.  R.  R. 
Co.,  45  Iowa,  120;  Littleton  Nat. 
Bank  V.  R.  R.  Co.,  58  N.  H.  104; 
Central  Plank  Co.  v.  Sammons,  27 
Ala.  380;  Center  v.  McQnestou,  IS 
Kan.  476. 

'  Mcllvaine  v.  Lancaster,  42  Mo. 
96. 

*  Sprague  v.  Steam  etc.  Co.,  52  Me. 
592;  Lewis  v.  Smith,  2  Cranch  C.  C. 
571. 
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corporation  cannot  be  charged  as  its  trustee,  either  for 
funds  held  by  him  officially,  or  funds  pledged  to  him  to 
secure  an  indebtedness  of  the  corporation  to  him-'  An 
auctioneer  having  in  his  possession  a  consignment  for 
sale  cannot  be  garnished  by  the  plaintifif  in  suit  against 
the  owner  of  the  goods.^  The  contents  of  a  safe  rented 
from  a  safe-deposit  company  are  not  liable  to  attachment 
for  the  depositor's  debts  in  the  hands  of  the  company.' 
In  an  action  against  one  of  a  firm,  a  debtor  to  the  firm 
cannot  be  made  a  garnishee.''  A  judgment  creditor  of  one 
partner  cannot  take  out  an  execution  upon  his  judgment 
and  levy  upon  property  in  the  hands  of  an  assignee  of 
another  partner  by  summoning  an  agent  of  the  latter  as 
garnishee.*  One  having  possession  of  mortgaged  chattels 
as  the  mortgagee's  agent  cannot  be  charged  as  garnishee 
of  the  mortgagor.* 

§  3603.  Other  Oases. — A  trespasser  in  possession  of 
another's  goods  cannot  be  charged  as  his  garnishee.'^  A 
common  carrier  is  not  subject  to  garnishment  for  goods 
in  actual  transit  at  the  time  of  service  of  process.*  Prop- 
erty outside  the  state  cannot  be  garnished.'  The  holder 
of  a  gratuitous  gift  of  money  cannot  be  held  a  trustee  by 
the  donor's  creditor,  although  the  debt  existed  prior  to 
the  gift,  if  the  donor's  insolvency  or  large  indebtedness 
does  not  appear.'"  If  money  comes  into  the  hands  of  a 
person  wrongfully,  as  the  consideration  of  real  estate  sup- 
posed to  be  conveyed  to  him  by  another,  where  no  title 
passed,  he  cannot  for  that  cause  be  chargeable  as  the 
trustee  of  one  who  had  deeded  the  same  estate  to  him, 
without  consideration  and  without  passing  the  title.     Nor 

'  Bowker  v.  Hill,  60  Me.  172;  Mueth  »  Atwood  v.  Hale,  17  Mo.  App.  81. 

t).  Sohardin,  4  Mo.  App.  403.  '  Despatch  Line  Co.  v.  Bellamy  Mfg. 

2  Pratte  v.  Scott,  19  Mo.  625.  Co.,  12  IST.   H.  205;  37  Am.   Dee.  203. 

'  (iregg  V.  Nilson,  1  Leg.  Gaz.  Rep.  « Bates  v.  R.  R.  Co.,  60  Wis.  296; 

128.  50  Am.  Rep.  369. 

^  Triokett  v.  Moore,  34  Kan.  755.  '  Bates  v.  R.  R.  Co.,  60  Wis.  296; 

*  Feuton   v.   Block,  10    Mo.    App.  50  Am.  Rep.  369. 

536.  '•  Whittier  v.  Prescott,  48  Me.  367. 
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■would  a  person  be  charged  as  trustee  who  had  received  a 
deed  of  real  estate  without  consideration,  and  who,  with  the 
assent  of  his  grantor,  had  so  conveyed  it  that  the  title 
passed  to  a  third  person,  but,  being  sold  upon  a  credit,  no 
part  of  the  proceeds  of  the  sale  had  been  realized  by  him 
at  the  time  of  the  service  upon  him/  A  creditor  of  a 
fraudulent  mortgagor,  instead  of  proceeding  in  equity, 
may  reach  the  property  included  in  such  mortgage  by  gar- 
nishing the  mortgagee.^  Even  after  conditions  broken, 
the  mortgagor  has  an  equity  of  redemption  in  mortgaged 
chattels,  and  the  mortgagee  in  possession  is  liable  to 
garnishment  by  the  mortgagor's  creditor  for  the  surplus 
after  the  payment  of  the  mortgage  debt.'  A  wife  may  be 
charged  as  trustee  of  her  husband.*  Where  the  law  pre- 
cludes an  action  for  the  price  of  an  article  unlawfully 
sold,  as  intoxicating  liquors,  a  trustee  is  not  chargeable 
for  moneys  due  under  such  illegal  sale.*  Where  a  woman 
was  compelled  to  institute  proceedings  in  the  names  of 
her  husband  and  herself  to  have  the  title  of  property 
which  belonged  to  her  in  her  own  right  vested  in  her, 
and  she  was  successful  in  her  suit,  and  the  court  allowed 
her  bill  of  costs,  it  was  held  that  such  costs  were  not  lia- 
ble to  attachment  by  a  creditor  of  her  husband  in  a  suit 
by  foreign  attachment.* 

§  3604.  Garnishee  must  have  Personal  Property  of 
Defendant  Subject  to  Execution.  — To  charge  a  garnishee, 
he  must  have  personal  property  of  the  defendant  in  his 
possession  capable  of  being  seized  and  sold  on  execution;^ 
and  he  must  know  that  the  property  in  his  hands  be- 
longed to  defendant.'     Property  exempt  from  execution 

>  Foster  v.  Libby,  24  Me.  448.  Runlet  v.  Jordan,  3  Me.  47;  Getchell 

^•Brainard  v.  Van  Kuran,  22  Iowa,  v.  Chase,  37  N.  H.  106;  Hoyt  v.  Swift, 

261.  IS  Vt.  129;  37  Am.  Deo.  586;  W^ilson 

"  Doane  ».  Garretson,  24  Iowa,  351.  v.  Bartholomew,  45  Mich.  41;  Ander- 

♦  Jones  V.  Roberts,  60  N.  H.  216.  son  v.  Odell,   51   Mich.  492;  De  Gruff 

'  MoGlinohy  v.  Winohell,  63  Me.  31.  v.  Thompson,  24  Minn.  452. 
^  Barnard  v.  Mix,  35  Conn.  223.  *  Bingham  v.  Lamping,  26  Pa.  St. 

'  Maine  Ins.  Co.  v.  Weeks,  7  Mass.  340;  67  Am.  Deo.  418. 

438;  White  v.  Jenkins,   16  Mass.  62; 
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is  also  exempt,  at  the  election  of  the  debtor,  from  process 
of  garnishment.'  A  garnishee  cannot  be  held  liable  be- 
cause of  an  indebtedness  on  a  written  lease  to  another 
than  the  defendant,  though  it  is  shown  that  the  leased 
property  is  owned  by  the  defendant.''  An  admission  by 
the  garnishee  defendant  of  an  indebtedness  to  the  prin- 
cipal defendant  is  not  within  the  scope  of  the  claim  that 
he  holds  or  controls  property,  money,  etc.,  belonging  to 
the  principal  defendant,  nor  will  it  authorize  a  judgment 
on  such  claims.'  A  special  depositary  of  coin  is  not  such 
a  debtor  to  the  depositor  as  to  subject  him  to  garnish- 
ment on  execution  against  the  depositor.* 

§  3605.  Or  Defendant  must  have  a  Cause  of  Action 
against  Him. — Or  the  defendant  must  have  a  cause  of 
action  against  him.^  If  one  agree  to  pay  the  debt  of  an- 
other for  a  good  consideration  received  at  the  time  from 
the  precedent  debtor,  and  the  creditor,  in  consideration 
of  such  undertaking,  discharge  such  precedent  debtor, 
and  accept  such  undertaking  in  place  of  the  old  debt, 
the  party  so  agreeing  will  become  the  debtor,  and  will  be 
chargeable  as  the  trustee  of  the  original  creditor.^  A, 
after  collecting  money  for  B,  and  paying  it  to  B's  creditor 
against  B's  direction,  may  be  held  liable  therefor  in  gar- 
nishment by  other  creditors  of  B.^  In  garnishment  pro- 
ceedings in  a  court  of  one  state  against  a  resident  thereof, 
where  such  court  has  obtained  jurisdiction  of  the  prin- 
cipal debtor,  the  fact  that  the  garnishee's  indebtedness 

'  Wilson  V.  Bartholomew,  45  Mich.  Whitney  v.   Munroe,   19  Me.    42;   36 

41.     An  insurance  company  is  liable  Am.  Dec.  732.     A  person  making  the 

as  garnishee  of  the  insured  after  a  loss,  statutory  affidavit  denying  that  he  has 

though  the  property  insured  was  ex-  any  estate  or  property  of  the  defend- 

empt:  Wooster  v.  Page,  54  N.  H.  125;  ant  in  his  hands  cannot  be   charged 

20  Am.  Deo.  128.  by  garnishment  Unless  the  principal 

^  Hueskamp    v.    Van    Leuven,    56  debtor  has  a  cause  of  action  against 

Iowa,  653.  him:  Carpenter  v  Gay,  12  R.  I.  306. 

*  Botsford  V.    Simmons,    32    Mich.  *  Head  v.  Richardson,    16    N.    H. 
352.  454. 

*  Wood  V.  Edgar,  13  Mo.  451.  '  Felch  v.  Eau  Pleine  Lumber  Co., 
'  Cases   cited   in   last   section,    and     58  Wis.  431. 

850 
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to  the  latter  is  by  its  terms  payable  at  a  particular  place 
in  another  state  where  the  principal  debtor  resides  is  no 
defense/ 

If  the  claim  is  not  a  legal  cause  of  action,  on  account  of 
the  illegality  of  the  matter,  the  amount  is  not  garnish- 
able.^  A  garnishee  cannot  be  charged  except  for  a  debt 
which  the  defendant  in  the  attachment  might  have  recov- 
ered of  him  in  an  action  at  law.'  The  choses  in  action  or 
credits  in  the  hands  of  the  garnishee  belonging  to  the 
debtor  must  be  due  and  owing  to  him,  and  must  be  of  a 
legal,  and  not  a  merely  equitable,  character.  The  stat- 
ute only  authorizes  the  creditor  to  recover  such  indebt- 
edness as  can  be  recovered  by  an  action  of  debt  or  in 
indebitatus  assumpsit  in  the  name  of  the  attachment  or 
judgment  debtor  against  the  garnishee.*  Where,  under 
an  entire  contract,  a  portion  of  the  work  has  been  com- 
pleted, the  contractor  has  the  right  to  have  the  work 
wholly  finished,  and  cannot,  by  means  of  a  garnishee 
process,  be  compelled  by  a  creditor  of  the  workman  to 
pay  a  quantum  meruit.'  Money  due  from  an  employer 
to  a  contractor  who  has  broken  his  contract  cannot  be 
attached  in  a  suit  against  the  contractor,  if  the  amount 
of  damages  to  the  employer  from  the  breach  of  the  con- 
tract exceeds  such  sum.^  A  corporation  cannot  be  gar- 
nished merely  on  evidence  that  the  debtor  has  been  doing 
work  for  it,  and  that  its  books  indicate  that  a  balance  on 
the  contract  with  him  remains  unpaid.  It  should  also 
appear  whether  the  balance  has  yet  become  an  actual  debt 
against  the  corporation,  and  if  so,  whether  the  claim  still 
belongs  to  the  principal  debtor,  or  has  been  assigned  to 
some  other  person.'     A  consignee  of  a  cargo  of  coal  cannot 

1  Commercial  Bank  v.  R.  R.  Co.,  45  ^  Smith  v.   Davis,   1   Wis.  447;  60 
Wis.  172.                          '  Am.  Deo.  S90. 

2  Thompson  v.  Trans.  Co.,  24  La.  "  Doyle  u.  Gray,  110  Mass.  206. 
Ann.  384.  '  Hewitt  v.  Wagar  Lumber  Co.,  38 

a  Patton  V.  Smith,  7  Ired.  438.  Mich.  701. 

«  Webster  v.  Steele,  75  111.  544. 
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be  held  as  trustee  of  the  master  of  the  vessel  upon  a  writ 
served  before  the  entire  cargo  has  been  delivered,  although 
by  the  terms  of  the  bill  of  lading  the  consignee  is  to  pay 
freight  at  a  certain  rate  per  ton.'  Where  defendant  is  in 
the  employ  of  the  garnishee  as  clerk,  under  a  compensa- 
tion paid  weekly  in  advance,  the  contract  determinable 
by  either  party  at  any  time  without  cause,  there  is  no  lia- 
bility which  can  be  reached  by  garnishment.^  A  son, 
supporting  his  indigent  father,  is  not  chargeable  as  trus- 
tee for  the  value  of  the  father's  labor  on  the  son's  farm.' 
Where  a  husband  simply  represents  his  wife  in  the  firm 
business,  the  firm  owes  him  nothing  for  services  which 
can  be  reached  by  garnishment.*  If  an  innkeeper  re- 
quires the  guest  to  pay  or  pledge  payment  in  advance  of 
his  keeping,  no  indebtedness  arises  that  is  the  subject  of 
garnishment  by  the  innkeeper's  creditors.^  A  purchaser 
of  mortgaged  premises  does  not  by  his  purchase  become 
indebted  to  the  mortgagee,  nor  does  he  become  such  debtor 
by  virtue  of  an  agreement  with  his  vendor  to  pay  the 
mortgage  debt.  He  therefore  cannot  be  garnished  by  a 
creditor  of  the  mortgagee.' 

Illustrations.  —  A,  being  indebted  to  B,  at  his  request 
promises  to  pay  the  amount  to  C,  in  payment  of  indebtedness 
of  B  to  C.  Held,  that  A  cannot  be  garnished  as  the  debtor  of 
B:  Lovely  v.  Caldwell,  4  Ala.  684.  A  conveyed  certain  prop- 
erty to  B,  in  consideration  of  which  B  promised  to  pay  A's 
debts,  among  which  was  plaintiff's.  Held,  that  B  was  charge- 
able as  trustee  in  an  action  against  A:  Chapvian  v.  Mears,  56  Vt. 
389.  A  bought  land  of  B,  on  which  was  a  mortgage  to  secure 
a  note  of  B  on  demand,  which  had  run  for  two  years.  A,  in 
his  contract  with  B,  assumed  and  agreed  to  pay  this  debt. 
Held,  that  he  was  not  liable  to  a  creditor  of  B,  no  demand  hav- 
ing been  made  nor  anything  paid  since  the  debt  was  assumed: 
Elmer  v.  Welch,  47  Conn.  56.  B.  conveyed  land  to  W.  by  a  deed 
absolute  on  its  face,  but  in  fact  a  mortgage.     Held,  that  W. 

'  Peterson    v.    Loring,    135    Mass.  '  Dupuy  v.  Sheak,  57  Iowa,  361. 

397.  '"■  Caldwell     u.    Stewart,    30    Iowa, 

2  Alexander  v.  Pollock,  72  Ala.  137.  379. 

'  Cobb  V.  Bishop,  27  Vt.  624.  «  Hartman  v.  Olvera,  54  Cal.  61. 
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could  not  be  garnished  in  a  suit  against  B.:  Farwell  v.  Wil- 
marth,  65  Wis.  160.  A  and  B  having  a  lawsuit  about  a  tract 
of  land.  C,  wanting  to  rent  it,  applied  to  both  for  that  purpose, 
but  each  declined  to  exercise  ownership  over  it.  C  then  told 
them  he  should  cultivate  it,  and  would  pay  rent  to  whichever 
of  the  two  was  ascertained  to  be  the  owner.  Held,  that  this 
promise  inured  to  the  owner  of  the  land,  and  that  the  tenant 
could  be  garnished  by  a  creditor  of  the  owner  when  the  owner- 
ship was  ascertained:  Smith  v.  Taylor,  9  Ala.  633.  A  deposited 
money  in  a  bank,  payable  to  the  order  of  B,  to  whom  a  certifi- 
cate of  deposit  was  issued.  The  bank  was  garnished  as  a 
debtor  of  B,  and  subsequently  refused  to  pay  the  certificate  to 
B.  Held,  that  the  debt  evidenced  by  the  certificate  was  sub- 
ject to  garnishment,  and  that  the  garnishee  process  bound  the 
bank  from  the  time  payment  was  refused:  Exchange  Bank  v. 
Gulick,  24  Kan.  359.  A  delivered  to  B  a  steer,  with  directions 
to  have  it  killed  and  disposed  of  to  the  best  advantage.  B  there- 
upon killed  it,  and  delivered  the  carcass  to  a  butcher  to  dress 
and  sell,  who  did  so,  and  credited  the  proceeds  to  B.  Mean- 
while B  had  been  summoned  as  trustee  of  A.  Held,  that  the 
butcher  was  the  servant  of  B,  and  the  receipt  by  him  of  such 
proceeds,  and  the  crediting  the  same  to  B,  prior  to  the  service 
of  the  writ,  rendered  B  chargeable  as  trustee:  McDonald  v.  Gil- 
lett,  69  Me.  271.  A  father  conveyed  to  his  son  all  his  property, 
as  a  consideration  for  future  support;  and  as  a  part  of  the  con- 
tract, the  son  promised  to  pay  a  debt  due  from  the  father  to  A. 
Held,  in  a  suit  brought  by  A  against  the  father,  on  that  debt, 
that  the  son  was  chargeable:  Corey  v.  Powers,  18  Vt.  587.  An 
attorney  collected  money  on  a  judgment  belonging  in  part  to  S., 
and  set  apart  from  the  net  proceeds  a  sum  not  greater  than  S.'s 
part  of  the  judgment,  and  equal  in  amount  to  the  bill  of  A.  for 
services  as  the  counsel  for  S.  in  that  case,  and  retained  the 
same,  that  it  might  be  appropriated  to  the  payment  of  A.  Held, 
that  he  is  chargeable  as  trustee  of  S.  for  the  sum  so  set  apart 
and  retained,  on  a  suit  brought  by  A.  against  S.:  Abbott  v. 
Stinchfield,  71  Me.  213.  Pending  the  foreclosure  of  a  railway 
mortgage,  a  contract  was  proposed  whereby  certain  bonds  were 
to  be  distributed  among  the  stockholders  of  the  corporation,  in 
return  for  their  certificates  of  stock,  which  contract  was  never 
executed,  but  a  declaration  of  trust  was  afterwards  made  refer- 
ring to  the  contract,  and  proposing  to  distribute  the  bonds  as 
contemplated  in  the  contract,  and  reciting  the  receipt  of  the 
certificates  of  stock  which  were  to  constitute  the  consideration 
for  said  bonds.  Held,  that  the  bonds  were  held  by  the  trustee 
subject  to  the  debts  of  the  company,  and  were  liable  to  garnish- 
ment in  his  hands:    Warren  v.  Booth,  51  Iowa,  215. 
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§  3806.  Real  Estate  not  Garnishable.  —  Unless  spe- 
cially authorized  by  statute,  real  estate  cannot  be  gar- 
nished.* 

§  3607.     Property  must  be  in  Possession  of  Garnishee. 

—  The  property  must  be  in  the  actual  possession  of  the 
garnishee,  or  so  within  his  power  and  control  that  he  can 
turn  it  over  to  the  court.''  A  constructive  possession  will 
not  do.''  The  owners  of  a  private  boom,  who  have  exclu- 
sive possession  and  control  of  the  same,  may  properly  be 
charged  as  garnishees  of  a  defendant  who  has  placed  logs, 
of  which  he  is  owner,  in  such  boom  for  safe-keeping, 
under  an  agreement  with  the  boom-owners,  who  are  to 
receive  an  agreed  price  for  keeping  the  same."  Where 
money  was  offered  to  a  person  appointed  by  the  court  to 
receive  it,  he  protesting  at  the  time  that  he  had  no  right 
to  receive  it,  and  had  nothing  to  do  with  it,  and  the 
money  was  left  upon  his  table,  and  he,  after  being  sum- 
moned as  the  trustee  of  the  person  for  whose  use  the 
money  was  tendered,  took  care  of  the  same,  he  was  held 
chargeable  as  trustee.' 

§  3608.    Property  must  be  That  of  Defendant  Absolutely 

—  Trust  Funds. — The  money  or  property  which  the  gar- 
nishment can  reach  must  be  that  which  is  the  property 
of  the  defendant  absolutely.  Trust  funds  in  his  hands,  or 
money  held  by  him  in  a  fiduciary  capacity,  cannot  be 
reached."   A  mere  custodian  of  choses  in  action  is  not  liable 

•  Stedman  v.  Vickery,  42  Me.  132;        '  Morse  v.  Holt,  22  Me.  180. 

How  V.  Field,  5  Mass.  390;  Bissell  v.  «  White  v.  "White,  30  Vt.  338;  Key- 
Strong,  9  Mass.  562;  Risley  v.  Welles,  ser  v.  Mitchell,  67  Pa.  St.  473;  White 
5  Conn.  431;  Baxter  e.  Currier,  13  Vt.  v.  Jenkins,  16  Mass.  62;  Hinckley  ». 
615;  Wright  v.  Bosworth,  7  N.  H.  Williams,  1  Cush.  490;  48  Am.  Dec. 
590;  Hunter  v.  Case,  20  Vt.  195.  642;    Rogers    Locomotive    Works    v. 

2  Andrews  v.  Ludlow,    5  Pick.    28;  Kelly,     19     Hun,     399;     88    N.     Y. 

Lane  v.  Nowell,   15  Me.  86;  Morse  v.  234;   Clerrient   v.  Clement,   19   N.  H. 

Holt,  22  Me.   180;   Burrell  v.  Letson,  460;    Truitt    v.    Griffin,    61    111.    26; 

1  Strob.  239.  Shumway   v.   Clark,    114   Mass.    103; 

^  See  Wilde,  J.,  in  Andrews  v.  Lud-  Morrill  v.  Raymond,  28  Kan.  415;  42 

low,  5  Pick.  28.  Am.  Rep.   167.     Aliter  as  to  the  trus- 

*  Farmers'  etc.   Bank  v.  Wells,  23  tee  of  an  express  trust  in  Texas:  Mc- 
Minu.  475.  Donald  o.  Moore,  34  Tex.  384.     And 
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to  an  attachment  in  execution.^  So  property  held  by  an 
assignee,  under  a  valid  assignment  for  the  benefit  of  credi- 
tors, is  not  subject  to  attachment  or  garnishment  for  the 
assignor's  debts,^  unless  the  assignment  is  first  impeached;' 
or  property,  notes,  and  accounts  assigned  to  one  to  be  col- 
lected and  the  proceeds  applied  to  meet  specified  debts  of 
the  assignor.*  A  trustee  in  a  deed  of  trust  for  the  benefit 
of  creditors  is  not  liable  to  a  judgment  against  him  as 
garnishee,  where  it  appears  that  the  purposes  for  which 
the  trust  was  created  have  not  been  accomplished,  and 
that  after  the  execution  of  the  trust  there  will  be  no  sur- 
plus in  the  hands  of  the  trustee.^  Money  in  the  hands  of 
an  assignee  in  bankruptcy  cannot  be  garnished  in  a  suit 
against  a  creditor  of  the  estate.* 

Illustrations.  —  A  trustee  for  certain  purposes  came  abso- 
lutely in  possession  of  A's  land.  Although  the  purposes  were 
for  the  benefit  of  A's  creditors,  they  had  not  a  right  of  action 
against  the  trustee,  and  for  certain  moneys  realized  by  the  trus- 
tee he  was  accountable  to  A  alone.  Held,  that  he  could  be 
made  a  garnishee  in  a  suit  against  A:  Plattsburgh  Bank  v.  Brain- 
erd,  28  Fed.  Rep.  917.  A  deposit  was  made  by  a  city  comp- 
troller with  a  trust  company  to  meet  interest  next  day  due  on 
the  city  bonds,  the  deposit  being  accepted  by  the  company  for 
that  specific  purpose.  Held,  not  attachable  at  suit  of  a  general 
creditor  of  the  city:  Hurd  v.  Trust  Co.,  63  How.  Pr.  314.  A 
testator  gave  his  executors  a  power  to  sell  any  or  all  of  his 
lands,  and  to  pay  over  the  rents  from  the  time  of  his  death 

in  Kentucky,  as  to  rents  of  real  estate,  deed  of  assignment  made  in  another 

devised   to  a  trustee  with   directions  state,  and  not   shown   to   have   been 

that  they  be  paid  over  to  the  cestui  as  valid   anywhere:   Frank   v.   Frank,  6 

they  fall  due:  Kuefler  v.   Shreve,   78  Mo.  App.  5S8. 

Ky.  297.  *  Van  Winkle  v.  Iowa  Iron  etc.  Fence 

'  Grilmore  v.  Carnahan,   81*  Pa.  St.  Co.,  56  Iowa,  245;  Mansfield  v.  Rut- 

217.  land  Mfg.  Co.,  52  Vt.  444;  Dusser  v. 

^  Schlueter  v.  Raymond,  7  Neb.  281;  McCord,  96  111.  387. 

Avery    u.    Lockhard,    75    Ala.    530;  *  Lightfoot  v.  Rupert,  38  Ala.  666. 

Dehuer  1).  Helmbacher  etc.  Mills  Co.,  ^Oliver    v.    Smith,    5    Mass.     183; 

7  111.   App.  47;   Mass.   Nat.   Bank  v.  Fanners'  Bank  v.  Beaston,  7  Gill  &  J. 

Bullock,  120  Mass.  86.  421;  28  Am.  Deo.  226.    See  also  Lewis 

» Hecht  V.  Green,  61  Cal.  269.  Where  v.  Latner,  72  Me.  487,  and  Heust  v.  Biu- 

the  garnishee  claims  that  the  moneys  gers,  4  Hughes,  560,  as  to  trustees  for 

of  the  judgment  debtor,  which  he  ad-  benefit  of  creditors.     A  liter,  where  the 

mits  are  in  his  hands,  are  affected  by  assignment    is   invalid:     Boutwell  v. 

a  trust,  the  onus  is  on  him  to  show  the  Bartlett,    11  N.   H.  418;  35  Am.  Dec. 

trust;  and  this  cannot  be  shown  by  a  503. 
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until  the  time  of  sucli  sale,  after  deducting  the  charges  thereon, 
to  the  persons  designated  by  him.  The  executors  had  in  hand 
a  considerable  sum  belonging  to  B,  one  of  such  persons.  Held, 
an  active  trust,  which  could  not  be  reached  to  satisfy  a  judg- 
ment creditor  of  B:  Force  v.  Brown,  32  N.  J.  Eq.  118.  A  as- 
signed a  judgment  to  B,  who  was  to  deduct  therefrom,  when 
collected,  the  amount  of  a  claim  held  by  him  against  A,  and 
then  pay  the  balance  to  C.  B,  having  collected  the  money,  was 
garnished  by  a  creditor  of  A.  Held,  that  garnishment  would 
not  lie,  A  having  parted  with  all  his  interest  in  the  judgment, 
and  that  B  held  the  balance  of  the  money  collected,  after  de- 
ducting his  own  portion  in  trust  for  C:  Hughes  v.  Sprague,  4 
111.  App.  301. 

§  3609.  Privity  of  Interest  and  Contract  between  De- 
fendant and  Garnishee  Necessary.  —  Also,  there  must  be 
between  the  garnishee  and  the  defendant  such  a  privity  of 
interest  and  contract  that  the  latter  would  have  a  right  of 
action  against  the  former  to  recover  the  property  for  his 
own  use  at  some  time.'  There  must  be  a  privity  of  contract, 
express  or  implied,  between  the  principal  debtor  and  the 
supposed  trustee,  or  the  former  must  have  intrusted  and 
deposited  goods  and  effects  with  the  latter.""  It  is  irregu- 
lar to  make  up  and  try  an  issue  between  a  garnishee  and 
the  attaching  creditor.  The  issue  should  be  between  the 
defendant  in  attachment  and  the  garnishee.' 

§  3610.  Plaintiff  Acquires  only  Rights  of  Defendant 
against  Garnishee. — The  plaintiff  stands,  as  against  the 
garnishee,  in  the  defendant's  shoes.*  An  attaching  credi- 
tor cannot  acquire,  through  his  attachment,  any  higher 
or  better  right  to  the  property  or  assets  attached  than  the 
defendant  had  when  the  attachment  was  made,  unless  he 
can  show  some  fraud  or  collusion  by  which  his  rights 
were  impaired.'     The  defenses  the  garnishee  had  against 

'  SkowheganBank  v.  Farrar,  46  Me.  *  Myer  v.  Liverpool  Ins.  Co.,  40  Md. 

293;  Huot  V.  Ely,  17  Fla.  775;  Drake  595;   Harris  v.   Phoenix  Ins.   Co.,   35 

on  Attachment,  sees.  485  et  seq.  Conn.   310;   Coble  v.   Nonemaker,   78 

^  Skowhegan  Bank  a.  Farrar,  46  Me.  Pa.  St.  501;  Noble  v.  Thompson  Oil 

293.  Co.,  79  Pa.  St.  354;  21  Am.  Rep.  66. 

s  Warue  v.  Kendall,  78  HI.  598.  «  Samuel  v.  Agnew,  80  111.  553. 
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the  defendant  he  has  against  the  plaintifif.'  But  where 
the  garnishee  is  in  possession  of  property  of  the  defendant 
under  a  fraudulent  transfer,  a  creditor  of  the  defendant 
can  garnish  the , property,  though  the  defendant  himself 
would  have  no  standing  to  attack  the  garnishee's  title.'' 
The  garnishee's  exemption  of  any  demand  to  which  he 
may  be  entitled  as  against  the  principal  defendant  does 
not  apply  where  the  property  was  wrongfully  obtained,  as 
under  a  chattel  mortgage,  which,  by  reason  of  being  kept 
from  record,  was  fraudulent  as  against  other  creditors.' 

§  3611.  Defenses  by  Garnishee.  —  The  garnishee  may, 
and  must  to  protect  himself,  set  up  in  defense  that  the 
property  is  exempt  from  execution;*  that  the  plaintiff's 
judgment  has  been  satisfied;*  the  statute  of  limitations."^ 
He  may — and  it  is  his  duty  to  do  so,  otherwise  he  will 
not  be  protected  against  the  defendant's  claim — take 
advantage  of  the  fact,  if  it  so  is,  that  the  judgment  against 
the  defendant  on  which  he  is  garnished  is  void.'  If  the 
defendant  in  attachment  is  personally  present  in  court, 
the  garnishee  is  not  required  to  question  the  jurisdictional 
legality  of  the  proceedings,  or  their  regularity  as  to  the 

'  Drake   on   Attachment,   sec.    458;  Iowa,    385;   Leiber  v.  R.   E..  Co.,  49 

Mathis  V.  Clark,  2  Mill  Const.  456;  12  Iowa,  688. 

Am.   Deo.   688;   Russel   v.    Hinton,   1         ^  Gleason   v.    Gage,    2    Allen,    410; 

Murph.    468;     Sheldon    v.    Simonds,  Spring  v.  Ayer,  23  Vt.  516;  Howard 

Wright,  724;  McCause  v.  MoClure,  38  v.  Crawford,  21  Tex.  399;  Baldwin  v. 

Mo.  410;  Myers  v.  Baltzell,  37  Pa.  St.  Morrill,  8  Humph.  132. 
491;  MoDermott  v.  Donegan,  44  Mo.         ^  Hazen   v.  Emerson,  9   Pick.    144; 

85;    Sheedy  v.  Bank,  62  Mo.   17;   21  Benton  v.  Lindell,  10  Mo.  557;  Gee  v. 

Am.  Rep.  407.  "Warwick,  2  Hayw.  (N.  C.)  354;  Hin- 

2  Lambt).  Stone,  11  Pick.  527;  Eyer-  kle  v.  Currin,  2  Humph.  137. 
man  v.  Kneckhaus,  7  Mo.  App.  455.  '  Berry  v.  Anderson,  2  How.  (Miss. ) 

'  Cummings  v.  Fearey,  44  Mich.  39.  649;   Ford  v.  Hurd,  4   Smedes  &  M. 

♦  W^interfield  v.  R.  R.  Co.,  29  Wis.  683;  Pierce  v.  Carlton,  12  111.  358;  54 

589;    Butler   v.    Clark,    46    Ga.    466;  Am.  Dec.  405;  Stone  v.  Magruder,  10 

Claghorn  v.  Sausy,  51  Ga.  576;  Daven-  Gill  &  J.  383;  32  Am.  Dec.  177;  Cota 

port  V.  Swan,  9  Humph.  186;  Clark  v.  v.  Ross,  66  Me.  161;  Erwin  v.  Heath, 

Averill,  31  Vt.  512;  76  Am.  Deo.  131;  50  Miss.  795;  Laidlaw  v.  Morrow,  44 

Staniels   v.    Raymond,   4   Cash.    314;  Mich.  547;   Woodfolk  v.  Whitworth, 

Mull  V.  Jones,  33  Kan.  112;  Pierce  v.  5  Cold.  561;  Pratt  v.  CunliflF,  9  Allen, 

R.  R.  Co.,  84  111.  375.      AUter  as  to  90;  Thayer  v.   Tyler,  10  Gray,  164; 

an  exemption  allowed  by  the  law  of  Sun   Mut.    Ins.    Co.   ti.    Seligson,   59 

another  state:  Moore  v.  R.  R.  Co.,  43  Tex.  3. 
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defendant,  nor  is  he  in  a  condition  to  do  so.  But  where 
the  defendant  in  attachment  is  not  personally  before  the 
court,  the  garnishee  is  required  to  examine  and  know  that 
the  court  has  jurisdiction  of  the  subject  of  the  action.' 
The  garnishee  cannot  oppose  the  plaintiff's  claim  by  set- 
ting up  defenses  which  the  defendant  might  have  resorted 
to,  but  has  waived.^  He  cannot  take  advantage  of  tech- 
nical errors  in  the  proceedings  which  the  defendant  might 
have  taken  advantage  of,  but  has  not.'  Nor  can  he  object 
to  irregularities  in  the  proceeding  against  the  principal 
debtor,  unless  they  are  such  as  render  the  judgment 
void.* 

§  3612.    Plaintiff's    Rights    Subject    to    Pre-existing 
Contracts  of  Garnishee.  — As  to  property  of  the  defend- 

1  Ohio  etc.  R.  R.  Co.  v.  Alvey,  43 
lud.  180. 

2  Hanna  v.  Lauring,  10  Mart.  (La.) 
568;  13  Am.  Dec.  339;  Baltimore  etc. 
R.  R,  Co.  17.  Taylor,  81  Ind.  24. 

'  St.  Louis  Co.  V.  Cohen,  9  Mo.  421; 
Whitehead  ».  Henderson,  4  Smedes  & 
M.  704;  Matheney  v.  Galloway,  12 
Smedes  &  M.  475;  Foster  v.  Jones,  1 
McCord,  116;  Camberford  v.  Hall,  3 
McCord,  345;  Douglass  v.  Brown,  37 
Tex.  528;  Cort  v.  Haven,  30  Conn. 
190;  79  Am.  Dec.  244;  Gunn».  Howell, 
35  Ala.  144;  73  Am.  Dec.  485;  Hol- 
lingsworth  v.  Hammond,  30  Ala.  668; 
Erwin  v.  Heath,  50  Miss.  795;  Security 
Loan  Ass'n  v.  Weems,  69  Ala.  584; 
Earl  V.  Matheney,  60  Ind.  202;  the 
court  saying:  "When  the  jurisdiction 
has  been  established  over  both  the 
defendant  and  the  garnishee,  the  latter 
has  no  further  right  to  interfere  with 
or  inquire  into  the  proceedings  in  the 
main  action  between  the  plaintiff  and 
defendant;  for  all  that  he  is  interested 
in  is,  that  the  attachment  proceedings 
shall  protect  him  against  a  second 
payment  of  the  same  debt;  and  this 
will  be  the  case,  although  there  may 
be  errors  and  irregularities  in  the  main 
proceedings  for  which  the  defendant 
might  obtain  a  reversal  of  the  judg- 
ment. It  has  therefore  been  uniformly 
held  that  a  garnishee  cannot  reverse 
or  avoid  a  judgment  on  account  of 
mere  errors  or  irregularities  in  the  pro- 


ceedings in  the  principal  action.  They 
affect  only  the  defendant,  who  alone 
can  take  advantage  of  them,  and  then 
only  by  appeal:  Drake  on  Attachment, 
sees.  658,  659,  691-698;  Schoppenhast 
V.  BoUman,  21  Ind.  280;  Cassel  e. 
Scott,  17  Ind.  514;  Whitaker  v.  Cole- 
man, 25  Ind.  374;  Richardson  v.  Hick- 
man, 22  Ind.  244;  Baragree  v.  Cronk- 
hite,  33  Ind.  192;  MoKee  v.  Anderson, 
35  Ind.  17;  Ohio  and  Miss.  R.  R.  Co. 
V.  Alvey,  43  Ind.  180;  Schwab  v.  City 
of  Madison,  49  Ind.  329;  Stebbins  v. 
Fitch,  1  Stew.  180;  Thompson  v.  Allen, 
4  Stew.  &  P.  184;  Lomerson  v.  Hoff- 
man, 24  N.  J.  L.  674;  O'Connor  v. 
O'Connor,  2  Grant,  245;  Houston  v. 
Walcott,  1  Iowa,  86;  Fifield  v.  Wood, 
9  Iowa,  249;  Parmenter  v.  Childs,  12 
Iowa,  22;  Atcheson  v.  Smith,  3  B. 
Mon.  502;  Hair  v.  Lowe,  19  Ala.  224; 
Matthews  v.  Sands,  29  Ala.  136;  Gunn 
V.  Howell,  35  Ala.  144;  73  Am.  Deo. 
484;  Gould  v.  Meyer,  36  Ala.  565; 
Featherstonhaugh  v.  Oompton,  3  La. 
Ann.  380;  United  States  Ex.  Co.  v. 
Bedbury,  34  111.  459;  Lawrence  v. 
Smith,  45  N.  H.  533;  86  Am.  Deo. 
183;  Willet  v.  Price,  32  Ga.  115;  Peters 
V.  League,  13  Md.  58;  71  Am.  Dec. 
622;  Freidenrich  v.  Moore,  24  Md. 
295;  Danaher  v.  Prentiss,  22  Wis.  311 ; 
Atlantic  etc.  F.  Ins.  Co.  v.  Wilson,  5 
R.  I.  479." 

'  Benson   v.    Holloway,    59     Miss. 
358. 
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ant  in  the  garnishee's  hands,  the  plaintiff's  rights  are 
subject  to  any  pre-existing  contract  between  the  defend- 
ant and  the  garnishee.*  So  the  garnishment  of  a  person 
as  to  his  indebtedness  to  the  defendant  cannot  interfere 
with  previous  contracts  entered  into  between  the  gar- 
nishee and  third  persons  with  reference  to  such  indebted- 
ness.^ Money  which  has  passed  from  the  hands  of  the 
garnishee  before  service  of  the  writ  cannot  be  reached 
thereby,  no  fraud  being  shown.'  A  bank  check  given  and 
accepted  as  payment  of  an  account  entitles  the  drawer  to 
a  discharge  as  trustee  of  the  payee,  although  not  pre- 
sented at  the  bank  until  the  day  after  service  of  the  pro- 
cess.* A  prior  settlement  between  the  defendant  in  the 
main  action  and  the  garnishee,  by  which  the  indebtedness 
of  the  latter  to  the  former  is  extinguished,  avoids  any 
liability  of  the  garnishee  upon  a  judgment  against  the 
defendant." 

Illustrations.  —  A  gave  money  to  B,  to  be  paid  to  C.  Before 
G  knew  of  it,  B  was  garnished  by  A's  creditor.  Held,  that  the 
money  could  be  held  by  A's  creditor,  as  against  C:  Ridge  v. 
Olmstead,  IB  Mo.  578.  C.  gave  his  note,  secured  by  a  mortgage 
on  cattle,  to  a  bank,  and  then  sold  the  cattle  to  W.,  who  agreed 
to  pay  the  note.  W.  went  to  the  bank  with  the  requisite 
amount  of  money,  which  the  assistant  cashier  agreed  to  receive, 
but  the  mortgage  being  in  the  possession  of  a  third  party,  W. 
started  out  to  obtain  it,  and  had  scarcely  left  the  bank  when 
he  was  garnished  by  a  creditor  of  C.  Held,  that,  as  W.  had 
become  the  principal  debtor  to  the  bank,  the  sum  in  his  pos- 
session was  not  subject  to  garnishment:  Center  v.  McQuesten, 
24  Kan.  480.  On  suit  of  R.  against  T.  and  T.'s  sureties,  who 
held  a  chattel  mortgage  from  T.,  they  consented  to  a  sale  of  the 
chattels  on  condition  that  the  proceeds  be  deposited  with  K.,  to 
be  applied  to  R.'s  judgment  when  obtained.  After  this  agree- 
ment, and  before  R.  got  judgment,  P.  obtained  a  judgment 
against  T.  Held,  that  the  money  in  K.'s  hands  was  not  subject 
to  garnishment  for  appropriation  to  P.'s  judgment:  Prescott  v. 

'  Baltimore     etc.     R.    B.     Co.    v.  Black  v.   Paul,  10  Mo.  103;  45  Am. 

Wheeler,  18  Md.  372;  Grant  v.  Shaw,  Ueo.  353. 

16  Mass.  341;  8  Am.  Dec.  142;  Curtis  '  Lieberman  v.    Hoffman,    102  Fa. 

V.  Norris,  8  Pick.  280;  Davis  v.  WU-  St.  590. 

son,  52  Iowa,  187.  ♦  Getchell  v.  Chase,  124  Mass.  366. 

'  Drake  on  Attachment,   sec.  594;  '  Huntington  v.  Risdou,  43  Iowa,  517, 
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King,  52  Ga.  50.  C.  received  from  D.  a  letter  inclosing  an 
order  on  C.  from  D.'s  brother  to  pay  to  D.  the  balance  coming 
to  the  brother  from  an  estate  whereof  C.  was  administrator. 
C.  answered  that  he  would  do  so  as  soon  as  he  could  raise  the 
money.  Held,  that  C.  was  not  liable  as  garnishee  of  the 
brother:  Crownover  v.  Bamburg,  2  111.  App.  162.  Two  persons 
owned  a  promissory  note  jointly,  and  one  of  them  sold  and 
transferred  his  interest  therein  to  the  other,  and  suit  thereon 
was,  through  inadvertence,  commenced  in  the  name  of  both, 
and  judgment  was  rendered  in  their  favor  jointly.  Held,  that 
a  creditor  of  the  one  who  had  transferred  his  interest  acquired 
no  interest  by  attaching  the  judgment:  Manny  v.  Adams,  32 
Iowa,  165.  A  purchased  of  B  his  interest  as  heir  in  his  moth- 
er's estate,  and  notes  for  the  price  were  made  and  delivered  to 
B's  wife,  who  joined  in  the  conveyance.  The  wife  then,  in 
pursuance  of  a  previous  agreement,  to  which  B  was  a  party, 
transferred  the  notes  to  C  in  payment  for  necessaries  furnished 
to  her  and  her  husband.  Held,  that  trustee  process  would  not 
lie  against  A  by  a  creditor  of  B:  Way  v.  Pierce,  51  Vt.  326.  A 
savings  bank,  holding  a  note  against  the  principal  defendant 
secured  by  a  mortgage,  purchased  the  equity  of  redemption  at 
a  sherifif  's  sale,  and  released  to  the  mortgagor  a  portion  of  the 
real  estate  covered  by  the  mortgage,  in  consideration  of  $274 
paid  by  the  mortgagor,  and  indorsed  that  sum  upon  the  note. 
Held,  that  the  bank  was  not  chargeable  as  trustee  for  the  money 
thus  received:  Flagg  v.  Bates,  65  Me.  364.  A  school-teacher, 
being  indebted,  drew  an  order  on  the  treasurer  of  the  school 
district  for  the  sum  he  was  entitled  to  receive,  in  favor  of  his 
creditor,  which  was  accepted  by  the  board  of  directors  on  con- 
dition he  completed  his  contract ;  the  creditor,  on  the  back  of 
the  order,  authorized  the  secretary  to  draw  the  money  for  him, 
which  he  did,  as  agent  for  the  creditor,  on  orders  drawn  in 
favor  of  the  teacher  before  the  time  limited  in  the  order  for 
payment,  and  before  he  was  garnished  by  another  creditor  of 
the  teacher.  Held,  that  such  agent  was  not  liable  to  the  gar- 
nishee process:  Johnson  v.  Pace,  78  111.  143. 

§  3613.     Effect  of  Previous  Assignment  of  Property.  — 

Where  the  garnishee  has  property  of  the  defendant  which, 
before  the  garnishment,  has  been  transferred  to  the  gar- 
nishee or  a  third  person,  the  writ  cannot  reach  it.^     An 

■  Sandidge  v.  Graves,  1   Pat.  &  H.  v.  Thompson  Oil  Co.,  79  Pa.  St.  35;  21 

101;  Smyth  v.  Ripley,  33  Conn.  306;  Am.  Rep.  66;  O'Connor  v.  Cavan,  126 

Oldham  v.  Ledbetter,  1  How.  (Miss.)  Mass.  117;  Simpsons.  Bibber,  59  Me. 

43;  26  Am.  Deo.  690;  Nesmith  B.  Drum,  196;  Henderson  v.  Insurance  Co.,  72 

8  Watts  &  S.  9;  42  Am.  Dec.  260;  Noble  Ala.  32;  Spear  v.  Rood,  51  Mich.  140; 
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assignment  of  a  debt  to  become  due  on  the  completion  of 
a  contract,  or  at  the  expiration  of  a  term  of  service,  is 
valid  against  a  subsequent  garnishment  of  it.*  But  when 
the  garnishee  at  the  time  of  service  of  the  garnishment 
process  has  no  notice  of  a  previous  assignment  of  the  debt, 
the  garnishment  will  prevail  over  the  assignment.''  A 
statement  of  account  for  board,  with  the  words  appended, 
"You  will  please  pay  the  above  amount  to  D.,"  was  held 
to  be  an  order  to  pay  money,  and  not  an  assignment  of  a 
cause  of  action.  A  garnishment  of  such  debt,  before  ac- 
ceptance of  the  order,  takes  priority  of  the  order.'  It  is 
the  duty  of  the  garnishee,  knowing  of  a  previous  assign- 
ment of  the  defendant's  claim  against  him,  to  so  notify 
the  court,  that  the  assignee's  rights  may  be  protected.* 
Commencement  of  a  suit  against  him  by  the  assignee  is 
notice  to  the  garnishee  of  the  assignment.' 

But  the  plaintiff  may  impeach  the  tra,nsferee's  title  by 
showing  that  the  transfer  was  fraudulent.*  A  debtor's 
fraudulent  assignment  of  his  interest  in  a  contract  may 
be  treated  by  the  creditor  as  a  nullity;  and  parties  may  be 
garnished  for  his  debt  who,  by  the  terms  of  the  assign- 
ment, would  be  indebted  to  the  assignee.'  But  the  burden 
of  proving  that  the  assignment  is  invalid  rested  on  the, 
creditor.^  Evidence  that  the  claimant  knew  of  the  plain- 
tiff's demand,  and  of  his  seeking  to  hold  the  fund  in  the 

Herot  V.  Ely,  17  Fla.  775;  Missouri  contra,    Egan    v.    Luby,    133    Masa. 

Banki).  Staley,  9Mo.  App.  146;  Claflin  543. 

i;.  Kimball,  52  Vt.  6;  Early  u  Redwood  ^  j{,(,i3ertson  v.  Baker,  10  Lea,  300; 
City,  57  Cal.  193;  Stinson  v.  Caawell,  Penniman  v.  Smith,  5  Lea,  130. 
71  Me.  510.     Where  a  negotiable  note  ^  DeLiquerow.  Munson,  11  Heisk.  15. 
is   transferred   by  indorsement   after  '  Larrabee   v.  Knight,   69  Me.  320; 
maturity,    the   legal   title   is   thereby  Bunker  v.  Gilmore,  40  Me.  83;  Dawson 
vested   in    the    indorsee;    and,    after  v.  Jones,  2  Houst.  412;  Smoot  w.  Bs- 
auch  indorsement,  the  amount  due  on  lava,  23  Ala.  659;  58  Am.  Deo.  310; 
the  note  cannot  be  garnished  in  the  Casey  «.  Davis,  100  Mass.  124;  Green- 
hands  of  the  maker,  whether  he  has  tree  v.  Rosenstock,  61  N.  Y.  583. 
notice  of  the  transfer  or  not,  as  a  debt  ''  Smith  v.  Blatohford,  2  Ind.  184;  52 
due  to  the  original  holder:  Knisely  v.  Am.  Deo.  504. 
Evans,  34  Ohio  S't.  158.  'Cowlcs  v.  Coe,  21  Conn.  220;  Sailer 

»  Payne   v.  Mayor,  4   Ala.   333;   37  v.  Insurance  Co. ,  62  Ala.  221 . 

Am.    Dec.    744;   Kane   v.    Clough,  36  '  Prentiss  v.  Danaher,  20  Wis.  oil. 

Mich.   436;   24   Am.   Rep.   599.     See,  »  Sheldon  v.  Hinton,  6  111.  App.  216. 
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hands  of  the  trustee,  is  admissible  on  the  issue  whether 
the  assignment  was  made  to  the  claimant  in  good  faith 
for  a  good  consideration.^ 

If  the  garnishee  has  a  lien  on  the  property,  the  plaintiff 
can  only  take  the  property  subject  to  that  lieu.* 

§  3614.  Fledged  or  Mortgaged  Property. — The  pledgee 
or  mortgagee  of  personalty  cannot  be  held  as  garnishee  of 
the  pledgor  or  mortgagor  while  the  property  is  the  subject 
of  the  pledge  or  mortgage.'  Collateral  securities  placed 
in  the  hands  of  a  creditor  are  not  garnishable.^  The 
equity  of  redemption  in  mortgaged  personalty,  even  after 
condition  broken,  may  be  reached  bj'  garnishment.' 

§  3615.  Plaintiff's  Right  against  Garnishee  Exists  only 
as  Long  as  his  Right  against  Defendant. — The  plaintiff's 
right  against  the  garnishee  exists  no  more  after  his  right 
against  the  defendant  is  gone." 

§  3616.  Judgment  against  Defendant  Necessary  before 
Judgment  against  Garnishee. — There  cau  be  no  judgment 
against  the  garnishee  until  there  is  a  valid  judgment 
against  the  defendant,'  and  a  final  one.'     Prior  to  that 

'  Sullivan  v.  Langley,  124  Mass.  264;  Deo.    2,35;    Loohrane   v.    Solomon,    38 

Johnson  v.  Husey,  70  Me.  74.  Ga.  290. 

'  Kirkham  v.  Hamilton,  9  Mart.  (La. )        *  Burnham  v.  Doolittle,  14  Neb.  214; 

297;   Smith   v.    Clarke,   9  Iowa,   241;  Becker  v.  Dunham,  27  Minn.  32.  . 
Nolen  V.  Cook,  5  Humph.  312;  Grant        "  Thompson  v.  Wallace,  3  Ala.  132; 

V.  Shaw,  16  Mass.  341;  8  Am.  Dec.  142;  McEachin  v.  Reid,  40  Ala.  410;  Price 

Curtis  V.  Norris,  8  Pick.  280;  Roby  v.  v.   Higgins,   1    Litt.  274;   Hammet   u. 

Labuzan,  21  Ala.  60;  56  Am..  Dec.  237.  Morris,  55  Ga.  644. 

'  Badlam  v.  Tucker,  1  Pick.  389;  11         '  Gaines  v.  Beirne,  3  Ala.  114;  Leigh 

Am.  Deo.  202;  Central  Bank  v.  Pren-  v.  Smith,  5  Ala.  583;  Lowry  v.  Clem- 

tice,  18  Pick.  396;  Howard  v.  Card,  6  ents,  9  Ala.  442;  Bostwiok  v.  Beach,  18 

Me.  353;  Callender  v.  Furbish,  46  Me.  Ala.  80;  Case  v.  Moore,  21  Ala.  758; 

226;    Patterson  v.  Harland,    12   Ark.  Honsemans  v.  Heilbron,  23  Ga.   186; 

158;  Curtis  v.  Raymond,  29  Iowa,  52;  Roberts  v.  Barry,  42  Miss.  260;  Kel- 

Mace  V.  Heald,  36  Me.  136;  Reggio  v.  loggu.  Freeman,  50  Miss.  127;  Railroad 

Day,  37   Me.    314.     Contra,  Carty  v.  v.  Todd,  11  Heisk.  549;  Woodfolk  v. 

Fenstemaker,  14  Ohio  St.  247;  Burn-  Whitworth,  5  Cold.  561;   Withers  v. 

ham   V.  Doolittle,  14   Neb.  214.     See  Fuller,  30  Gratt.  547;  Sun  Mut.  Ins. 

Edwards  v.  Bergnot,  7  Cal.  162.     The  Co.  v.  Seeligson,  59  Tex.  3;  Washburn 

amount  in  an  insurance  policy  made  v.   R.   R.   Co.,  41   Vt.  50;  Metcalf  v. 

payable  in  case  of  loss  to  the  mort-  Steele,  42  Miss.  511;  Bryan  v.   Dean, 

gagee  is  not  garnishable  by  the  ored-  63  Ga.  317;  Walton  v.  Sharp,  11  Lea, 

itors  of  the  mortgagor:    Mansfield  v.  578;  Collins  v.  Friend,  21  La.  Ann.  7; 

Stevens,  31  Minn.  40.  Arnold  v.  GuUatt,  68  Ga.  810. 

•  Hall  V.  Page,  4  Ga.  428;  48  Am.         *  Emanuel  v.  Smith,  38  Ga.  602. 
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time,  an  officer  holding  an  execution  against  the  debtor 
defendant  in  the  original  action  has  no  authority  to  seize 
such  property  on  the  execution,  by  virtue  of  any  inchoate 
lien  created  under  the  garnishee  proceedings.  A  mere 
order  for  judgment  is  insufficient  to  give  such  authority.' 
Should  the  judgment  upon  which  a  process  of  garnish- 
ment has  been  issued  in  aid  of  execution  be  reversed,  the 
garnishment  proceedings  necessarily  fall  with  it.'  A  judg- 
ment against  a  garnishee  should  be  entered  in  the  name 
of  the  debtor  in  attachment,  as  the  plaintiff,  and  against 
his  debtor,  the  garnishee,  as  defendant."  The  judgment 
against  the  principal  debtor  may  be  shown  by  the  judg- 
ment entry,  and  the  garnishee's  liability  is  limited  by  the 
amount  of  said  judgment.*  When  the  latter  is  paid  off 
and  satisfied,  the  former  is  functus  officio;  the  purpose  for 
which  it  was  entered  up  has  been  accomplished  in  another 
way,  and  it  ceases  to  be  a  valid  process  for  any  purpose, 
except,  perhaps,  for  costs.'  A  garnishee  cannot  be  held  if 
the  original  attachment  served  on  him  is  void,  notwith- 
standing judgment  has  been  obtained  against  the  debtor 
defendant.*  Where  the  attachment  defendant  has  con- 
sented to  judgment,  the  garnishee  cannot  insist  on  a  re- 
covery of  judgment  as  protection  to  himself.' 

§  3617.  Garnishment  not  Retroactive  —  Nor  can  It 
Reach  Subsequent  Liabilities.  —  A  garnishment  dates 
from  its  service.'  It  can  have  no  retroactive  effect  so  as 
to  affect  prior  transactions  between  the  defendant  and 
the  garnishee.'  The  validity  of  an  attachment  must  be 
determined  by  the  state  of  facts  existing  at  the  time 
thereof."  And  it  cannot  reach  any  liability  of  the  gar- 
nishee to  the  defendant  accruing  after  the  service  of  the 

'  Langdon  v.  Thompson,  25   Minn.         '  Daniel  v.  Daniels,  62  Miss.  352. 
509.  "  Martz  v.  Detroit  Ins.  Co.,  28  Mich. 

2  Clough  V.  Buck,  6  Neb.  SiS.  201. 

'  Towner  v.  Ueorge,  53  111.  168.  »  Bailey    v.    Ross,    20    N.    H.    302; 

»  Strong  V.  Hollon,  39  Mich.  411.  Whittier   v.    Prescott,    48     Me.    367; 

*  Hammett  v.  Morris,  55  6a.  644.  English  v.  King,  10  Heisk.  666. 
"Greene  v.  Tripp,  11  R.  I.  424.  '•  O'Brien  v.  Collins,  124  Mass.  98. 
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writ.'  It  is  error  to  render  judgment  against  him  for 
refusing  to  answer  whether  he  had  received  any  property 
after  the  service  of  the  summons."  So  the  garnishee,  after 
service  of  the  writ  on  him,  cannot  retain  effects  to  dis- 
charge credits  subsequently  given  by  him  to  the  debtor.' 

§  3618.    Successive  or  Several  Garnishments — Priority. 

^In  the  case  of  several  garnishments,  they  have,  like 
other  attachments,  precedence  in  the  order  of  their  ser- 
vice.^ A  writ  of  garnishment  issued  and  served  under 
an  original  attachment  proceeding  holds  all  money  or 
property  belonging  to  the  attachment  defendant  in  the 
hands  of  the  garnishee  at  the  time  the  writ  is  served,  not 
only  for  the  original  plaintiff,  but  for  all  creditors  who 
file  claims  under  the  original  proceeding  before  the  final 
adjustment  thereof.^ 

§  3619.     Several  Defendants  and  Several  Garnishees. — 

Where  several  persons  are  jointly  and  severally  liable  for 
a  debt,  any  one  of  them  may  be  garnished  and  subjected 
to  a  judgment  for  the  whole  amount  of  the  debt  in  the 
same  manner  that  he  might  be  sued  by  the  defendant 
without  his  co-debtor  being  joined  in  the  action.'  A  gar- 
nishee cannot  be  held  in  a  suit  against  joint  defendants, 
if  their  disclosure  shows  an  indebtedness  to  only  a  part  of 

'  Drake    on  Attachment,  aec.  667;        *  See  ante,  §  5371;  Williama  v.  R.  R. 

Robyv.  Labuzan,  21  Ala.  BO;  56  Am.  Co.,  36   Me.  201;   58  Am.  Deo.   742; 

Dec.  237;  Williams  a.  R.  R.  Co.,  36  Baldwin's  Appeal,  86  Pa.  St.  483;  Carr 

Me.  201;  58  Am.  Dec.  742;  Hitchcock  v.  Benedict,  48  Ga.  431. 
V.   Miller,   48   Mich.   603;    Hopson  v.         *  Ryan  v.  Burkham,  42  Ind.  507. 
Dinan,  48  Mich.  612;  Burlington  etc.         ^  Drake   on   Attachment,    sec.   560; 

R.  R.  Co.  t).  Thompson,  31  Kan.  180;  Ladd  v.  Baker,  26  N.  H.  76;  57  Am. 

»47  Am.  Rep.  497;  Ormsby  v.  Anson,  Dec.  355;  Lawson  v.  Bradley,  42  Vt. 

21  Me.  23.     Wages  earned  after  the  165;  Parker  v.  Gullow,  10  N.  H.  103. 

service  of  garnishment  cannot  be  held  But  see  Rix  v.  Elliot,  1  N.  H.   184; 

thereby;  Thomas  v.  Gibbons,  61  Iowa,  Hudson  v.  Hunt,  5  N.  H.  538;  Ladd 

50.  V.  Baker,  26  N.  H.  76;  57  Am.  Dec. 

2  Wood  «. Wall,  24  Wis.  647;  Norris  355;  French  v.  Rogers,  16  N.  H.  177. 

V.  Burgoyne,  4  Cal.  409.  If  the  answer  shows  that  a  third  per- 

'  Edwards  v.  Baldwin,-  2   Root,  23;  son  claims  the  debt,  or  some  interest 

Farmers'  Bank  v.  Gettinger,  4  W.  Va.  therein,    he    should    be     summoned: 

305;  Seamon  v.  Bank  of  Berkeley,  4  W.  Payne  v.  Mayor,  4  Ala.  333;  37  Am. 

Va.  339;  Leslie  v.  Merrill,  58  Ala.  322.  Dec.  744. 
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the  defendants.'  Two  persons,  not  jointly  liable,  cannot 
be  joined  as  garnishees  in  one  garnishment.^  Where 
there  are  geveral  defendahts,  the  property  of  each  is  liable 
for  the  whole  debt.  In  such  case,  if  it  appears  that  the 
garnishee  is  indebted  to  one  or  more  of  the  defendants, 
though  not  to  all,  he  will  be  charged.*  A  copartnership 
credit  cannot  be  attached  for  the  individual  debt  of  one 
of  the  copartners.*  A  person  summoned  as  trustee  in  his 
individual  capacity  will  not  be  held  chargeable  where  he 
discloses  a  liability  merely  as  a  member  of  a  firm  to  the 
principal  debtor.^ 


§  3620.  Garnishee's  Liability  to  Defendant  must  be 
AflBrmatively  Shown.  —  The  garnishee's  liability  to  the 
defendant   must   be  affirmativel}'  shown.*     Where  it   is 


1  Ford  V.  Detroit  Dry  Dock  Co.,  50 
Mich.  358. 

2  Thorn  V.  Woodruflf,  5  Ark.  55; 
Bender  o.  Bridge,  18  Ark.  291;  At- 
kinson V.  Minor,  1  Tyler,  122;  Ball  v. 
Young,  52  Mich.  476. 

^  Drake  on  Attachment,  sec.  566. 

♦  Sweet  V.  Reed,  12  R.  I.  121. 

-  Atkins  V.  Presoott,  10  N.  H.  120; 
Sheedy  v.  Second  Nat.  Bank,  62  Mo. 
17;  21  Am.  Dec.  407. 

«  Caldwell  v.  Coates,  78  Pa.  St.  312; 
Farwell  v.  Howard,  26  Iowa,  381; 
Karnes  v.  Pritchard,  36  Mo.  135; 
Hunt  V.  Coon,  9  Ind.  537;  East  Line 
E.  R.  Co.  V.  Terry,  50  Tex.  129;  Shafer 
V.  Vizena,  20  Minn.  387;  Rippen  v. 
Sohaen,  92  111.  229;  Spears  v.  Chap- 
man, 43  Mich.  541.  In  Porter  v. 
Stevens,  9  Cush.  530,  the  court  say: 
"So  far  as  regards  the  question  of 
presumption  either  of  law  or  fact,  the 
alleged  trustee  is  not  to  be  assumed  to 
be  trustee,  either  by  reason  of  its  be- 
ing alleged  by  the  plaintiff,  or  by  force 
of  the  statute,  or  of  any  legal  infer- 
ences derivable  therefrom.  On  the 
contrary,  it  is  for  the  plaintiff  to  prove 
his  allegation,  not  for  the  defendant 
trustee  to  disprove  it.  Neither  the 
nature  of  the  process,  nor  the  relation 
of  the  parties,  raises  such  a,  general 
intendment  of  the  alleged  trustee  hav- 
ing effects  in  his  hands  or  possession 


belonging  to  the  alleged  cestui  que 
trust  as  to  throw  the  general  burden 
of  proof  on  the  alleged  trustee  so  that 
the  thing  to  be  proved  shall  be  the 
negative  fact  of  whether  the  party  is 
not  trustee  instead  of  the  affirmative 
one  of  whether  he  is  trustee.  On  the 
contrary,  the  primary  general  ques- 
tion on  such  a  state  of  the  record  is, 
Shall  the  trustee  be  charged?  If  it 
cannot  affirmatively  be  proved  by  the 
answers  of  the  alleged  trustee  or  by 
the  collateral  proofs  that  he  is  charge- 
able, then  he  is  to  be  discharged.  The 
court  will  not,  in  disregard  of  the  true 
legal  relation  of  the  parties,  assume 
that  a  supposed  trustee  is  a  preju- 
diced witness,  and  act  on  the  rule  of 
treating  his  testimony  accordingly. 
On  the  contrary,  the  law  assumes  him 
to  be,  if  he  have  assets  in  his  hands, 
a  mere  stake-holder  between  the  cred- 
itor and  his  debtor;  and  the  law  is 
very  far  from  assuming  against  him' 
that  he  has  in  fact  such  credits  of  the 
debtor  intrusted  to  him,  and  then 
charging  him  inferentially,  in  the  ab- 
sence of  conclusive  negative  proofs. 
He  is  to  be  charged  or  not,  according 
as,  on  a  just  view  of  all  the  facts,  the 
weight  of  evidence  and  of  conviction 
shall  fairly  preponderate.  The  con- 
sideration that  he  is,  in  one  point  of 
view,  a  witness  in  his  own  case  does 
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doubtful  whether  the  garnishee  owes  the  debtor,  the 
question  must  be  solved  in  the  garnishee's  favor.'  The 
answer  of  a  garnishee  must  stand,  whether  it  be  a  de- 
nial or  an  affirmation  of  new  matter,  until  evidence  is 
produced  to  overthrow  it.''  But  a  statutory  requirement 
that  "the  answers  and  statements  sworn  to  by  a  trustee 
shall  be  deemed  true,  in  deciding  how  far  he  is  charge- 
able, until  the  contrary  is  proved,"  does  not  exclude  the  ap- 
plication of  the  ordinary  rule  as  to  the  preponderance  of 
evidence.'  The  burden  is  on  the  garnishee  or  defendant 
to  establish  that  earnings  due  from  the  garnishee  are  ex- 
empt from  liability.^  And  where,  by  his  answer,  it  ap- 
pears that,  at  one  time,  prior  to  the,  service  of  the  writ 
upon  him,  he  held  funds  of  the  principal  defendant 
which  would  be  attachable  in  that  suit,  the  burden  is 
upon  the  trustee  to  show  that  prior  to  the  service  he  had 
expended  such  funds  for  the  defendant's  benefit,  and  this 
cannot  be  done  by  doubtful,  indefinite,  and  sweeping 
statements,  with  an  omission  of  details  and  particulars.^ 

§  3621.     Debt  must  be  Payable  in  Money. — The  debt 
must  be  payable  in  money,  and  not  in  goods  or  chattels." 

not  change  the  establiahed  rules  of  *  Oakes  v.  Marquardt,  49  Iowa,  643. 
reasoning  and  of  mental  conclusion  as  *  Barker  v.  Orborne,  71  Me.  69. 
applied  to  proofs.  He  testifies  under  °  Mims  v.  Parker,  1  Ala.  421 ;  Jones 
the  ordinary  obligations  of  an  oath,  in  v.  Crews,  64  Ala.  368;  Wrigley  v. 
course  of  law,  and  his  testimony  is  to  Geyer,  4  Mass.  102;  Willard  v.  Butler, 
be  weighed  and  its  eflfects  determined  14  Pick.  560;  McMinn  v.  Hall,  2  Tenn. 
by  the  general  principles  on  which  328;  Peebles  v.  Meeds,  96  Pa.  St.  150; 
conclusions  are  to  be  drawn  from  any  Weil  v.  Tyler,  38  Mo.  545:  90  Am. 
other  lawful  evidence.  If  the  alleged  Dec.  441;  43  Mo.  581;  Puller  u.  O'Brien, 
trustee  swear  falsely,  and  the  plaintiff  121  Mass.  422;  Smith  v.  Davis,  1  Wis. 
be  thus  aggrieved,  the  latter  has  ample  447;  60  Am.  Dec.  390.  Contra,  Louder- 
remedy,  not  only  by  means  of  a  crim-  man  v.  Wilson,  2  Har.  &  J.  379;  Com- 
inal  prosecution,  but  also  by  his  right  stock  v.  Farnum,  2  Mass.  96;  Clark  v. 
of  action  on  the  case  against  the  King,  2  Mass.  524;  Stadler  v.  Parmlee, 
trustee,  and  of  recovering  from  him  14  Iowa,  175.  A  maker  of  a  note 
the  full  amount  of  the  debt  out  of  his  cannot  be  held  liable  as  garnishee  on  a 
own  goods  and  effects."  note  as  follows:  "Due  H.,  one  thousand 

'  Nashville  v.  Potomac  Ins.  Co.,  58  dollars,  in  brandy,  at  five  dollars  per 

Tenn.  296.  gallon.     We  will  let  him  have  one  or 

'■'Holtou   V.   R.    E.    Co.,    50    Mo.  two  barrels  of  fine  whiskey  on  the 

151.  above   amount;    this   is   for   commia- 

»  Kelley  v.  Weymouth,  68  Me.  197.  sions":  Weil  v.  Tyler,  43  Mo.  581. 
351 
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One  summoned  as  trustee,  and  answering  that  he  was 
owing  the  principal  defendant  on  a  contract,  by  the 
terms  of  which  payment  was  to  be  made  in  negoiiable 
promissory  notes  of  the  trustee,  but  which  did  not  spe- 
cify when  they  should  be  payable,  is  not  chargeable  as 
trustee.*  So  the  maker  of  a  note  for  a  specified  sum 
"in  board"  is  not  chargeable  as  trustee  in  respect  to  the 
amount  due,  until  after  a  demand  and  refusal  to  pay  the 
note  according  to  its  terms,  whereby  it  becomes  a  cash 
note.^  An  insurance  company  which  has  the  right  to 
rebuild  instead  of  paying  the  loss  is  not  chargeable  as 
trustee  of  the  assured;  and  the  fact  that  after  service  of 
process  an  arrangement  is  made  under  which  it  pays  the 
money  to  a  creditor  of  the  assured,  who  erects  a  building 
on  his  own  land,  is  immaterial.' 

§  3622.     Must  not  Depend  upon   Contingency.  —  The 

debt  must  be  absolute,  either  now  or  in  the  future,  and 
not  dependent  on  any  contingency;*  as  a  debt  contingent 

'  Fuller  V.  O'Brien,  121  Mass.  422.  the  application  of  it  to  particular  cases 

'  Aldrich  V.  Brooks,  25  N.  H.  241.  -which  raise  the  question  of  contingent 

'  Godfrey  v.  Macomber,  128  Mass.  or  not  is  not  always  of  easy  solution. 

188.  This  much,  however,  maybe  considered 

*  Roberts  v.  Drinkard,  3  Met.  (Ky.)  as  clear,   that   the   contingency  must 

309;  Kussell  v.  Clingan,  33  Miss.  535;  affect  the  property  itself,  or  the  debt 

Bishop  V.  Young,   17  Wis.  46;  Went-  which  is   supposed   to  exist,  and  not 

worth   V.  Whittemore,    \   Mass.   471;  merely  the  title  to  the  property  in  the 

Grant  v.  Shaw,  16  Mass.  341;  8  Am.  possession  of  the  trustee,  or  his  liabil- 

Dec.  142;   Potter  v.  Cain,   117  Mass.  ity  on  a  contract  which  he  has  actually 

238;   Williams  v.  R.  R.  Co.,  36  Me.  made,  but  the  force  or  effect  of  which 

201;    58    Am.    Dec.    742;    Maduel   v.  is   in   litigation.      Examples   showing 

Mousseaux,  29  La.  Ann.  228;  Curtis  the  distinction  may  be  taken  from  the 

V.  Alvord,  45  Conn.  539;   Webber  v.  cases  decided.     Thus  the  wages  of  a 

Doran,     70    Me.     140;     Larrabee    a.  sailor  on  board  a  vessel  which  has  not 

Walker,  71  Ms.  441;  Reuhart  v.  Har-  arrived  are  not  liable  to  the  process, 

desty,  17  Nev.  141;  Fellows  v.  Smith,  because  whether  due  or  not  depends 

131  Mass.  363;  Williams  v.  Young,  46  on  the  arrival  of  the  vessel:   Went- 

lowa,    140;   Norton  v.  Soule,  75  Me.  worth   v.   Whittemore,  1    Mass.    471. 

385.     In    Thorndike    v.    De   Wolf,    6  So  shippers  of  a  cargo,  under  contract 

Pick.   122,  the  court  said:  "Property  with  the  owner  of  the  ship  that  he 

or  debts  not  actually  due,  but  depend-  shall  have  a  share  of  the  net  profits 

ing  on  a  contingency,  cannot  be  at-  arising  on  the  cargo,  are  not  liable  as 

tached  on  the   trustee  process.     This  trustees  until  the  termination  of  the 

was  one  of  the  earliest  constructions  voyage,  as  it  is  altogether  contingent 

of  our  trustee  process,  and  it  has  been  whether  anything  will  ever  be  due:  3 

steadfastly  adhered  to.     The  proposi-  Mass.  33.    There  are  many  other  cases 

tion   itself  is  sufficiently  simple,  but  of  a  similar  character,  but  these  two 
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upon  the  satisfaction  of  a  mortgage;'  or  a  claim  for  un- 
liquidated damages;^  or  where  one  has  received  money 
from  one  person  which,  upon  the  fulfillment  of  certain 
conditions,  is  to  become  the  property  of  a  third;'  or  the 
wages  of  a  school-teacher  employed  for  a  definite  time, 
until  the  expiration  of  which  he  is  not  by  the  contract 
entitled  to  receive  any  part  of  his  pay;*  or  where  the 
trustee  will  be  liable  to  the  defendant  for  commissions 
upon  sales  only  in  the  event  of  payment  by  the  buyers  of 
goods  sold  by  defendant  for  the  trustee.^  But  a  debt  not 
really  contingent,  but  only  apparently  so,  may  be  gar- 
nished."  When  labor  contracted  for  is  performed,  and 
there  remains  only  to  fix  its  amount  and  value,  the  fact 
that,  by  the  contract,  the  payment  is  to  be  made  on  an 
estimate  and  certificate  of  a  third  person  does  not  consti- 
tute a  contingency.'  Money  deposited  with  the  clerk  of 
court  in  lieu  of  an  undertaking  on  appeal  is  attachable 
in  an  action  by  another  party  against  the  depositor.  The 
depositor's  interest  in  such  a  deposit  is  not  contingent. 

are  sufSciently  distinct  to  show  what  be  served  before  the  party  summoned 

is   intended  in  the   decisions   by  the  shall  be  concluded,  by  the  state  of  the 

term  '  contingent, '  that  is,  an  uncer-  pleadings,  against  showing  in  defense 

tainty   whether    anything    will    ever  that  the  debt  or  property  is  attached 

come  into  the  hands  of  the  trustee,  or  in  his  hands."    Even   a   statute   au- 

whether  he  will  ever  be  indebted,  the  thorizing  an  attachment  on  debts  not 

uncertainty  arising  from  the  contract,  yet   due    do  not    include   contingent 

express  or  implied,  between  the  debtor  debts.      There   must   be   an   absolute 

and  the  trustee:   See  Rev.   Stats.,  e.  indebtedness  which  will   become  due 

109,  sec.  30;  Williams  v.  Marston,  3  by  mere   efflux   of    time:   Hearne   v. 

Pick.  (2d  ed.)  66,  note  1;  Faulkner  v.  Keath,  63  Mo.  84.     Although  A  may 

Waters,   11  Pick.  473;   Guild  v.  Hoi-  have  a  right  of  action  against  B  for 

brook,   11   Pick.  104.     This  principle  deceit,  B  is  not  therefore  subject  to 

has  never  been  applied  to  a  case  where  garnishment  at   the  instance  of   0,  a. 

property  is  actually  in  the  possession  creditor  of  A:  Bates  v.  Forsyth,  69  Ga. 

of  the  trustee,  claimed  by  the  debtor,  365. 

his  right  to  it  being  in  controversy,  '  Hoyt  v.  Swift,  13  Vt.  129;  37  Am. 

nor  to  demands  against  the  trustee  Deo.  587. 

himself  in  the  nature  of  a  debt  due  to  ''  Eastman  v.  Thayer,  60  N.  H.  575; 

the  principal,  which,  however,  may  be  Gove  v.  Varrell,  58  N.  H.  78. 

in   dispute   between  thein.     In    such  '  Williams  v.  Young,  46  Iowa,  140. 

eases  the  process  is  considered  as  at-  '  Norton  v.'  Soule,  75  Me.  385. 

taching,  and  is  postponed  until  a  lia-  '  Jordan  v.  Jordan,  75  Me.  100. 

bility   to  the   debtor  is    ascertained.  *  Webster  Wagon  Co.  v.  Peterson, 

This,   however,  is  subject  to  the  re-  27  W.  Va.  314. 

striction  that  the  trustee  process  shall  '  Ware  v.  Gowen,  65  Me.  534. 
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It  remains  his  property,  subject  to  answer  the  claim  of  the 
other  party  in  the  original  suit.* 

Illustrations.^ — B.  sold  certain  property  to  a  company  com- 
posed of  himself,  W.,  and  another  person,  intrusting  the  pro- 
ceeds to  W.  to  pay  certain  debts  of  B.,  and  let  the  residue 
entitle  B.  to  a  proportionate  interest  in  the  capital  stock  of  the 
company.  Held,  that  B.'s  interest  in  the  property  and  its  avails 
was  contingent,  and  not  garnishable:  Libby  v.  Brainard,  63  Me. 
65.  A  loaned  a  railroad  a  certain  quantity  of  iron,  having 
bought  and  paid  for  it  with  a  note  of  the  company,  secured  as 
to  half  its  amount  by  the  personal  guaranty  of  A,  the  defend- 
ants, and  five  others.  The  loan  was  to  become  a  sale  if  the 
company  paid  for  the  iron  as  stipulated,  and  A  reserved  to  him- 
self the  power,  on  default  of  such  payment,  to  repossess  himself 
of  the  iron  for  the  purpose  of  indemnifying  the  guarantors. 
Held,  that  A  was  not  chargeable  on  garnishee  process,  in  a  suit 
against  two  of  his  co-guarantors:  Clarke  v.  Farnum,  7  E.  1. 174. 
S.  made  an  oral  agreement  with  M.,  whereby  S.  was  to  purchase 
of  M.  a  lot  of  land  and  pay  therefor  by  installments  of  his 
wages,  M.  giving  S.  steady  employment  under  a  firm  of  which 
M.  was  a  member.  In  an  action  by  a  creditor  of  S.,  brought 
b.efore  the  land  was  paid  for,  held,  that  the  members  of  the  firm 
were  not  liable  as  trustees:   Wart  v.  Mann,  124  Mass.  586. 

§  3623.  Debt  not  Due  or  Payable  in  Future.  —  A  debt 
due  from  a  garnishee  to  a  defendant,  but  not  payable  at 
the  time  of  garnishment,  may  be  attached,  and  judgment 
will  be  rendered  at  once,  but  execution  delayed  till  the 
time  of  payment  arrives;^  as  an  unadjusted  loss  on  a  policy 

1  Dunlop  V.  Ins.  Co.,  74  N.  Y.  145;  self  and  family  by  his  daily  labor.  He 
30  Am.  Rep.  283.  may,  by   the   aid   of   the   chancellor, 

2  WiUard  v.  Sheafe,  4  Mass.  235;  attach  whatever  may  be  due  to  his 
Fulweiler  o.  Hughes,  17  Pa.  St.  440;  debtor  for  labor  already  performed, 
Steuart  v.  West,  1  Har.  &  J.  536;  and  he  may  attach  whatever  may  be- 
Peaoe  v.  Jones,  3  Murph.  256;  Say-  come  due  upon  an  existing  contract 
ward  V.  Drew,  6  Me.  263;  Cottrell  v.  for  his  future  labor;  but  neither  the 
Varnum,  5  Ala.  229;  39  Am.  Deo.  creditor  nor  the  chancellor  can  compel 
323;  Dunnegan  v.  Byers,  17  Ark.  492.  the  debtor  to  work  out  his  part  of 
But  see  contra,  Ordway  v.  Remington,  such  a  contract,  so  as  to  earn  the 
12  R.  I.  319;  34  Am.  Rep.  646;  Knight  promised  reward  for  the  exclusive  use 
V.  Bowley,  117  Mass.  551;  Potter  v.  of  the  creditor.  If  the  chancellor 
Cain,  117  Mass.  238;  Thorp  a.  Preston,  could  exercise  such  power  of  compul- 
42  Mich.  511.  In  Teeter  v.  Williams,  sion  at  all,  he  certainly  would  not  fail 
3  B.  Mon.  562,  39  Am.  Deo.  485,  the  to  allow  to  the  debtor,  out  of  the  pro- 
court  said:  "Since  the  abolition  of  ceeds  of  his  labor,  so  much  as  was 
imprisonment  for  debt,  a  creditor  can-  necessary  for  the  support  of  himself 
not  lay  hold  of  his  debtor  and  prevent  and  family,  and  would  give  the  net 
him  from  gaining  a  support  for  him-  balance  only  to  the  creditor;  and  when 
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of  insurance.^  A  tenant  absolutely,  not  contingently, 
liable  for  future  rent  may  be  held  as  a  trustee.^  Where 
one's  monthly  salary  has  been  earned  it  may  be  attached, 
although  not  yet  payable.' 

§  3624.  Negotiable  Paper. — Negotiable  paper,  before 
maturity,^  cannot  be  garnished.*  But  it  is  otherwise  if 
such  note  or  bill  is  transferred  before  maturing,  volunta- 
rily or  fraudulently,  for  the  purpose  of  protecting  the 


a  debtor,  who  is  dependent  upon  his 
labor  lor  the  support  of  himself  and 
family,  has  partially  performed  a  con- 
tract for  work,  and  the  same  is  at- 
tached by  his  creditor,  the  chancellor 
would  not  be  disposed  to  animadvert 
severely  upon  the  conduct  of  the  par- 
ties, much  less  to  subject  either  of 
them  to  penalties,  if  upon  the  debtor's 
refusal  to  go  on  and  complete  his  part 
of  the  contract  which  has  been  at- 
tached, some  new  arrangement  should 
be  made  by  which  he  might  appro- 
priate his  personal  faculties  and  daily 
labor  to  those  objects  which  have  the 
highest  claim  upon  him;  and  though 
the  chancellor  might  deem  it  his  duty 
to  scrutinize  such  new  arrangement 
with  some  jealousy,  when  it  resulted 
in  the  debtor's  going  on  in  fact,  though 
under  the  employment  of  another  con- 
tractor, to  complete  the  same  work 
which  he  had  originally  undertaken 
by  the  attached  contract,  yet  even  if 
the  new  arrangement  should  be  deemed 
colorable  only,  it  would  seem  that  he 
ought  not  to  do  more  in  behalf  of  the 
creditor  than  would  have  been  done  if 
the  debtor  had  gone  on,  either  by  con- 
straint of  the  chancellor  or  by  his  own 
will,  to  complete  the  original  con- 
tract." . 

'  Knox  V.  Protection  Ins.  Co.,  9 
Conn.  430;  25  Am.  Dec.  33.  Contra, 
Bucklin  v.  Powell,  60  N.  H.  119.  A 
policy  of  life  insurance,  payable  to  the 
legal  representatives  of  the  assured,  is 
not  the  subject  of  an  attachment  exe- 
cution during  his  life;  Day  v.  New 
England  Life  Ins.  Co.,  Ill  Pa.  St. 
607;  56  Am.  Rep.  297. 

2  Howell  V.  Felker,  54  Vt.  526. 
'  Seymour  v.  Over  River  School  Dis- 
trict, 53  Conn.  502. 
'  Hubbard  v.  Williams,  1  Minn.  54; 


55  Am.  Dec.  66;  Gregory  v.  Higgius, 
10  Oal.  339;  Wilson  v.  Albright,  2  G. 
Greene,  125;  Fifield  v.  Wood,  9  Iowa, 
249;  Littlefield  v.  Hodge,  6  Mich.  326; 
Howe  V.  Quid,  28  Gratt.  1;  Iglehart  v. 
Moore,  21  Tex.  501;  Kapp  v.  Teel, 
33  Tex.  811;  Gaffney  v.  Bradford,  2 
Bail.  441;  Ludlow  v.  Bingham,  4  Dall. 
47;  Hiusdill  v.  Safford,  11  Vt,  309; 
Little  V.  Hale,  11  Vt.  482;  Foster  v. 
Mix,  20  Conn.  395;  Amoskeag  Mfg. 
Co.  V.  Gibbs,  28  N.  H.  316;  Davis  v. 
Pawlette,  3  Wis.  300;  62  Am.  Dec.  690; 
Lincshon  v.  Wagner,  76  Ala.  412; 
Diefendorf  v.  Olive,  8  Kan.  365;  Wil- 
helm  V.  Heffner,  52  111.  222;  Hughes 
■a.  Monty,  24  Iowa,  499.  Contra,  Scott 
V.  Hill,  3  Mo.  88;  22  Am.  Dec.  462; 
and  subsequent  Missouri  cases.  In 
McNiell  V.  Roache,  49  Miss.  436,  the 
court  say:  "While  the  notes  were  cur- 
rent as  negotiable  paper,  it  is  usually 
very  difficult  for  the  maker  to  say 
whether,  at  the  time  of  the  garnish- 
ment, they  were  still  the  property  or 
in  the  possession  of  the  payee.  If  he 
answers  that  he  does  not  know 
whether  they  were  so  or  not,  certainly 
he  should  not  be  charged,  because  it 
does  not  appear  affirmatively  that  he 
was,  when  garnished,  indebted  to  the 
defendant,  and  unless  that  fact  so 
appear,  no  court  can  rightfully  render 
judgment  against  him.  The  most  that 
can  be  claimed  is,  that  he  may  be  so 
indebted,  which  is  manifestly  insuffi- 
cient. The  great  fact  necessary  to 
charge  him  is  not  shown,  but  only 
conjectured.  The  whole  matter  is  in 
doubt,  and  while  in  doubt,  the  court 
cannot,  with  truth,  record  that  the 
garnishee  is  found  to  be  indebted  to 
the  defendant,  and  unless  that  be  found 
by  the  judgment  of  the  court,  there  is 
no  ground  for  charging  the  garnishee. " 
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debt  from  the  creditors  of  the  payee.  It  may  be  attached 
or  garnished  while  the  same  remains  in  the  hands  of  such 
indorsee.^  And  a  party  indebted  to  an  attachment  de- 
fendant, by  a  note  not  negotiable,  may  be  garnished,  al- 
though his  note  may  not  be  due,  and  judgment  may  be 
rendered  against  him  in  favor  of  the  attaching  creditor.^ 
Mr.  Drake  says:  "As  a  general  rule,  the  maker  of  a  nego- 
tiable note  should  not  be  charged  as  garnishee  of  the 
payee  under  an  attachment  served  before  the  maturity  of 
the  note,  unless  it  be  affirmatively  shown  that,  before  the 
rendition  of  the  judgment,  the  note  had  become  due,  and 
was  then  still  the  property  of  the  payee."'  A  debtor,  by 
a  promissory  note,  may  be  garnished,  and  if  served  with 
the  summons  before  he  has  paid  the  note,  he  will  pay  it 
at  his  peril;  nor  is  he  protected  in  paying  to  a  third  party 
who  acquired  title  after  the  service  of  the  summons,  if  the 
note  was  taken  overdue.  A  holder  takes  an  overdue  note 
subject  to  all  the  equities  between  the  original  parties, 
and  among  these  equities  is  the  right  which  a  vigilant 
creditor  acquires  by  his  attaching  the  note  by  serving 
the  summons  of  garnishment  on  the  maker.* 

§  3625.    Interrogatories  to  Garnishee. — The  garnishee 
having  been  summoned,  the  attaching  creditor  files  in 

1  Clough  V.  Buck,  6  Neb.  343.  no  such  notice  is  ever  given,  how  is  a 

*  King  V.  Vance,  46  Ind.  246.     But  garnishee,  who  has  issued  his  promis- 

see  Cairo  etc.  R.  R.  v.  Killenberg,  82  sory  note,  indorsed  in  blank,  to  know 

111.  295.  in  whose  hands  it  happens  to  be  at  the 

'Drake   on   Attachment,    sec.   587;  precise  moment  when  he  is  called  upon 

Scott  V.  Hill,  3  Mo.  88;  22  Am.  Dec.  to    answer  interrogatories?    And  If, 

462;  Carson  v.  Allen,  2  Pinu.  457;  54  perchance,  he  were  to  know  that  his 

Am.  Dec.  148;  King  v.  Vance,  46  Ind.  note  was  still  the  property  of  the  de- 

246;  Shuler  «.  Bryson,  65  N.  C.  116;  fendant,  and  were   so  to   declare   it, 

Clough  V.  Buck,  6  Neb.  343;  Burton  could   such  a  proceeding  restrain  its 

V.  Wynne,  55  Gm,.  615;  Huflf  v.  Mills,  negotiability?    Could    it    affect    the 

7  Yerg.  42;  Bassett  v.  Garthwaite,  22  rights  of  a  hona  fide  holder?    Surely 

Tex.  280;  73  Am.  Dec.  257;  Cruett  v.  not.     The    ownership    of    negotiable 

Jenkins,  53   Md.  217.     In   Sheets   v.  paper  is  incessantly  varying  before  its 

Culver,  14  La.  449,  33  Am.  Dec.  553,  maturity,  and   the  obligation   of  the 

the  court  say:  "  Aa  to  notes  indorsed  maker  of   such  instruments  is  not  to 

in  blank,    which   circulate   and    pass  pay  to  any  particular  person,  but  to 

from  hand  to  hand  by  mere  delivery,  the  holder,  at  maturity,  whoever  he 

it  has  never  been,  nor  can  it  be,  pre-  may  be. " 

tended  that  any  notice  of  transfer  is        *  Burton  v.  Wynne,  55  Ga.  615. 
necessary;  La.   Code,  3128.     If,  then. 
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court  interrogatories  to  be  served  on  the  garnishee.'  Al- 
though the  statute  requires  the  plaintiff  to  file  interroga- 
tories within  a  certain  time,  the  court  may,  in  its  discretion, 
allow  them  to  be  filed  afterwards.'  Additional  interroga- 
tories may  be  propounded  to  the  garnishee  after  the  first 
interrogatories  have  been  answered,  without  going  through 
the  formalities  of  traversing  the  answers  to  the  first  in- 
terrogatories.^ A  garnishee  who  is  required  to  answer 
interrogatories  in  open  court,  on  a  day  fixed,  is  entitledi 
to  personal  notice,  which  must  be  given  him  a  reasonable 
time  before  the  day  for  answering.* 

"When  the  garnishee  failed  to  answer  through  a  mistake 


'  Waples  on  Attachment,  348,  says: 
"The  inteiTogatoriea  should  be  con- 
fined to  the  ascertaining  of  one  or 
both  of  the  facts, — indebtedness  and 
possession  of  property.  They  should 
be  further  confined  to  such  indebted- 
ness as  would  render  the  person  ad- 
dressed liable  to  garnishment  in  case 
of  affirmative  answers,  and  to  such 
possession  as  would  render  him  liable. 
They  must  not  be  impertinent,  nor  un- 
necessarily harassing,  nor  calculated  to 
expose  such  business  relations  between 
the  person  addressed  and  his  creditor 
as  the  exigencies  of  the  occasion  do  not 
require  to  be  exposed.  They  must  not 
be  such  as  to  entrfip  the  garnishee  into 
admissions  which  he  would  not  be  re- 
quired to  make  were  questions  plain 
and  readily  apprehensible;  they  must 
not  tend  to  criminate  himself;  they 
must  not  be  such  as  to  deprive  him  of 
any  just  ground  of  defense  against  his 
own  creditor,  in  case  of  a  subsequent 
suit.  They  should  not  be  unnecessa- 
rily prolix  or  repetitious.  They  should 
contain  all  that  the  attaching  creditor 
wishes  to  ask,  so  as  to  leave  no  occa- 
sion for  supplemental  interrogatories; 
but  there  may  be  supplemental  ones 
under  leave  of  court.  If  the  first  set 
have  not  been  served,  they  may,  by 
leave,  be  withdrawn  and  amended;  or 
if  served,  supplemental  questions  may 
be  propounded.  There  is  good  ground 
for  application  to  file  supplemental  in- 
terrogatories, if  new  facts  have  come 
to  the  knowledge  of  the  interrogator 
after  the  filing  of  the  first.  To  efifect 
their  object;  to  ascertain  whether  the 


person  addressed  is  really  liable  as  a 
garnishee  to  the  amount  of  the  debt 
claimed  of  the  defendant,  or  less;  to 
avoid  the  necessity  of  applying  for 
permission  to  file  amended  or  suppls- 
mentalquestions,  — the  interrogatories 
should  be  full,  frank,  searching, 
pointed,  respectful,  pertinent,  and  not 
susceptible  of  being  evaded.  They 
should  be  such  as  to  draw,  if  possi- 
ble, even  from  a  double-dealing  man, 
the  truth  respecting  his  indebtedness 
to  the  defendant,  or  his  relation  to  the 
defendant  as  the  custodian  of  property 
liable  to  garnishment.  They  should 
be  sufficiently  incisive,  so  as  to  lay  bare 
all  the  facts  within  the  bounds  circum- 
scribing the  garnishee  as  a  mere  stake- 
holder disinterested  as  to  whom  he  may 
be  called  upon  to  pay  or  to  deliver; 
but,  as  before  remarked,  they  should 
not  go  beyond  those  bounds  to  render 
the  garnishee  worse  off  than  he  was 
before.  They  may  within  those  bounds 
cut  into  transactions,  facts,  and  vari- 
ous matters  tending  to  bring  out  the 
one  essential  fact  of  legal  responsibil- 
ity as  garnishee;  for,  as  the  garnishee 
is  not  supposed  to  know  the  exact 
boundary  of  his  rights  and  exemptions 
when  the  circumstances  are  compli- 
cated, the  bringing  out  of  all  the  par- 
ticulars may  be  of  great  importance  to 
enable  the  court  to  understand  and  de- 
cide whether  or  not  he  is  chargeable. " 

^Lawrencet!.  Sturdivent,  lOArk.130. 

s  Ober  V.  Matthews,  24  La.  Ann.  90; 
Miller  v.  R.  R.  Co.,  131   Mass.  231. 

*  Cockfield  0.  Tourres,  24  lia.  Ann. 
168. 
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as  to  his  legal  duty,  and  judgment  was  rendered  against 
him  for  a  much  larger  sum  than  he  had  in  hand,  the  dis- 
cretion of  the  court  in  setting  aside  the  same,  on  motion 
made  during  the  term,  will  not  be  controlled.^  To  entitle 
a  garnishee,  against  whom  judgment  has  been  rendered, 
to  an  injunction,  he  must  show  a  good  defense,  that  the 
collection  of  the  judgment  would  be  unjust,  and  that  he 
was  unable  to  avail  himself  of  his  defense  in  season,  or 
was  prevented  by  fraud  or  accident,  to  which  his  negli- 
gence in  no  way  contributed.^ 

§  3626.     Judgment  by  Default  against  Garnishee. — If 

the  garnishee  does  not  appear  and  answer  the  interroga- 
tories, judgment  by  default  may  be  taken  against  him.' 
So  if  he  have  answered,  but  has  been  required  to  make 
his  answers  more  specific,  and  he  does  not  do  so.*  A  judg- 
ment by  default  against  a  trustee  only  makes  out  a  prima 
facie  case  of  indebtedness.'  It  should  be  in  the  name  of 
the  defendant,  and  not  of  the  plaintiff."  After  judgment 
confessed  by  a  defendant,  the  question  of  indebtedness  by 
the  defendant  to  the  plaintiff  is  not  open  to  the  garnishee, 
under  his  plea  of  nulla  bonaJ 

It  is  error  to  render  judgment  by  default  against  a  gar- 
nishee without  proof,  or  an  examination  of  him;*  or  when 
the  writ  fails  to  designate  the  cause  in  which  the  garnishee 

'  Russell  V.  Freedman's  Savings  Bank  Penn  v.  Pelan,  52  Iowa,  535.     In  Illi- 

of  Mason,  50  Ga.  575.     And  see  Evans  nois,  upon  default  of  the  garnishee,  it 

V.   Mohr,    55   Iowa,    302;   Maohaw  v.  is    error    to    render    final    judgment 

Noyes,  33  La.  Ann.  882.  against  him  at  the  return  term  of  tho 

^  Freeman  v.  Miller,  53  Tex.   372.  writ.     A  conditional  judgment  only 

A  garnishee's  failure  to  answer  within  should  be  entered,  and  a  scire  /aciaa 

ten  days  was  held  not  to  be  excused  by  issued  against  the  garnishee,  return- 

his  having  been  misled  by  an  erroneous  able  to  the  next  term  of  the  court,  to 

statement  of  the  justice  as  to  the  time  show  cause  why  the  judgment  should 

allowed:  Farley  w.  Bloodworth,  66  Ga.  not  be  made  final:  Horat  v.  Jackel,  59 

349.  111.  139. 

'  Drake  on  Attachment,   sec.  636;  *  Scamahorn    v.    Scott,     42    Iowa, 

Abell  V.  Simaon,  49  Md.  318.     Where  529.                              ' 

a  garnishee,  without  sufficient  excuse,  *  Townsend  v.  Libbey,  70  Me.  162. 

fails  to  appear  for  personal  examina-  *  Chicago  etc.  R.  R.  Co.   o.  Mason, 

tion,  but  files  an  answer,  the  answer  11  111.  App.  525. 

should    be    stricken    from    the    files,  '  Bartlett  v.  Wilbur,  53  Md.  485. 

and  judgment  entered  as  for  default:  •  Lewis  v.  Faul,  29  Ark.  470. 
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is  called  upon  to  answer;  or  when  the  affidavit  for  the  writ 
omits  to  state  that  the  garnishee  resides  in  the  county  in 
which  the  original  suit  is  brought;*  or  the  return  does 
not  show  a  valid  service,''  or  where  a  garnishee  appears  in 
court  ready  to  answer,  and  by  an  arrangement  with  the 
attorneys  for  the  plaintiff  his  answer  is  deferred,  and  in 
his  absence  he  is  defaulted.' 


§  3627.  Garnishee  may  Except  to  Interrogatories.  — 
The  garnishee  may  except  to  the  interrogatories.*  He, 
may  in  this  way  plead  to  the  jurisdiction.' 

§  3628.  Or  He  may  Answer  —  Requisites  of  Answer. 
If  the  defendant  does  not  except,  he  must  answer.  His 
answer  must  disclose  every  fact  within  his  knowledge 
which  may  go  to  show  that  he  ought  not  to  be  charged.'    If 


'  Johnson  o.  MoCutchings,  43  Tex. 
553. 

^  Sun  Mut.  Ina.  Co.  v.  Seeligaon,  59 
Tex.  3. 

'  Hueskamp  v. .  Van  Leuben,  56 
Iowa,  653;  Laflin  Rand  Powder  Co. 
V.  B.  R.  Co.,  63  Md.  76. 

*  "Exceptions  to  interrogatories," 
says  Mr.  Waples  (Waples  on  Attach- 
ment, 355),  "may  be  taken  when  they 
are  of  such  character  that  the  law  does 
not  require  that  they  should  be  an- 
swered. Persons  interrogated  respect- 
ing funds  officially  held  which  are  not 
subject  to  garnishment;  persons  ques- 
tioned about  business  relations  of  such 
character  that  neither  an  affirmative 
nor  a  negative  reply  would  avail  the 
interrogator,  —  may  except,  and  may 
withhold  response  till  the  court  pass 
upon  the  exception.  All  impertinent, 
disrespectful,  and  illegal  interrogato- 
ries may  be  resisted  by  exception.  If 
some  are  right  and  others  wrong,  the 
former  may  be  answered  and  the  latter 
resisted.  If  answers  have  been  filed, 
and  then  further  interrogatories  pro- 
pounded without  leave  of  court,  the 
garnishee  may  except  that  he  has  al- 
ready answered,  and  is  not  obliged  to 
respond  a  second  time;  and  then,  till 
the  court  decide,  he  may  safely  be  si- 
lent.    If  the  court  has  already  granted 


leave  for  the  second  propounding,  it 
has  not  passed  at  all  upon  the  charac- 
ter of  the  questions;  and  if  they  are 
a  mere  repetition  (either  in  the  same 
or  different  verbiage)  of  those  already 
answered,  or  if  they  are  objectionable 
for  any  other  reason,  the  garnishee 
may  yet  except,  not  now  to  the  right 
of  propounding,  but  to  the  questions 
propounded.  It  is  often  of  the  highest 
importance,  involving  the  garnishee's 
future  protection,  that  he  should  re- 
sist improper  and  illegal  inquisition. 
It  is  always  the  safer  course  to  pro- 
ceed under  judicial  orders,  and  not  to 
do  unnecessary  things,  which  might 
afterwards  be  charged  to  have  been 
voluntary  disclosures:  Gould  ».  Meyer, 
36  Ala.  565;  Gunn  v.  Howell,  35  Ala. 
144;  73  Am.  Dec.  484.  He  is  not 
bound  to  answer  irrelevant  interroga- 
tories; Rhine  v.  B.  R.  Co.,  10  Phila. 
336.  But  his  right  way  to  avoid  them 
is  by  excepting  to  them,  and  submit- 
ting the  question  of  relevancy  to  the 
court. " 

*  Waples  on  Attachment,  354. 

*  Drake  on  Attachment,  sec.  630. 
An  appearance  and  filing  an  answer 
is  a  waiver  of  any  defect  in  the  gar- 
nishee summons:  Nat.  Bank  of  Com- 
merce V.  Titsworth,  73  111.  591;  Lup- 
ton  V.  Moore,  101  Pa.  St.  318.     He  is 


§   3629  REMEDIES    AND    PKOCEDURB.  5610 

he  has  no  property  of  the  defendant,  or  is  not  indebted 
to  him,  he  must  simply  so  declare.  If  he  is  in  doubt  as 
to  his  liability,  he  should  state  the  facts,  and  leave  the 
question  to  the  court.^  An  evasive  answer  will  be  a  nul- 
lity. He  must  answer  every  pertinent  question.''  His 
answer  is  not  voluntary;  for  he  is  bound  by  law  to 
answer.'  The  answer  of  a  garnishee,  verified  by  affidavit, 
and  referred  to  in  the  judgment  entry,  is  a  part  of  the 
record.  It  is  his  pleading  in  the  case.*  When  the  an- 
swer of  a  garnishee  is  not  satisfactory  to  the  plaintiff,  the 
latter  may  examine  him  orally  in  the  presence  of  the 
court,  or  he  may  make  affidavit  that  he  believes  the  an- 
swer to  be  untrue,  and  have  an  issue  made  up  for  trial.' 

§  3629.  Need  not  Conform  to  Technical  Rules  of  Plead- 
ing.—  The  answer  need  not  conform  to  the  technical 
rules  of  pleading."  It  is  not  to  be  construed  with  the 
same  strictness  as  a  defendant's  affidavit  of  defense.  The 
garnishee  is  not  bound  to  set  forth  specifically  and  at 
length  the  nature  and  character  of  his  defense  to  the  at- 
tachment. He  is  only  required  to  answer  the  interroga- 
tories submitted  to  him.  And  judgment  will  not  be 
entered  against  him  on  his  answer,  unless  he  expressly  or 
impliedly  admits  his  indebtedness  to  or  his  possession  of 
assets  belonging  to  the  judgment  debtor;  and  the  admis- 
sion ought  to  be  of  such  a  character  as  to  leave  no  doubt 
in  regard  to  its  nature  and  extent.'     But  an  answer  need 

not  compelled  to  appear  and  answer,  sents   itself:   FauU  v.   Mining  Co.,  8 

unless  he   is   tendered    the   fees  and  Saw.  420;   14  Fed.  Rep.  657. 

mileage  to  which  an  ordinary  witness  '  Drake  on  Attachment,  sec.  632. 

would     be     entitled:     Westphal     v.  "  Scales    v.    Swan,      9    Port.     163; 

Clark,   42    Iowa,     371.      Under    the  Parker  v.  Page,  38  Cal.  522. 

Oregon  statute,  the  plaintiff's  allega-  "  Dodd  v.  Brott,    1   Minn.   270;   66 

tions  are  not  demurrable  by  the  gar-  Am.  Dec.  540. 

nishee.    To  raise  the  question  of  juris-  *  Corbitt  v.  Pynes,  45  Ala.  258. 

diction     or    of    the    legality    of    the  '  Wright  v.  Swanson,  46  Ala.  708. 

proceedings,  the  defect   should  be  al-  *  Ashby    v.    Watson,    9    Mo.    235; 

leged  in  the   answer,   without   more;  Klauber  v.  Wright,  52  Wis.  303. 

upoQ  an  exception  to  such  answer  for  '  Allegheny  Savings  Bank  «.  Meyer, 

insufficiency,  the  question  thus  pre-  69  Fa.  St.  361. 
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not  expressly  admit  the  debt,  to  justify  a  judgment;  it  is 
sufficient  if  it  states  facts  showing  the  indebtedness.^ 

He  need  not  confine  himself  to  facts  within  his  own 
knowledge,  but  may  set  out  extrinsic  facts  which  he  may 
suppose  relevant  to  his  liability.^  His  disclosure  is  to  be 
taken  altogether,  and  no  part  of  it  can  be  excluded  merely 
for  being  made  upon  information  and  belief.^  The  rule 
that  when  an  answer  in  chancery  is  given  in  evidence  in 
a  court  of  law  the  party  is  entitled  to  have  the  whole  of 
his  answer  read  should  be  applied  when  the  answer  of  a 
garnishee  is  offered  in  evidence  by  the  plaintiff  on  a  con- 
test of  such  answer.* 

§  3630.     What  Garnishee  not  Required  to  Answer. — 

The  garnishee  need  not  answer  vexatious,  impertinent,  or 
irrelevant  questions;^  nor  new  questions,  after  he  has  once 
fully  answered;*  nor  questions  which  would  show  a  viola- 
tion of  law  on  his  part;'  nor,  it  seems,  in  some  states, 
questions  which  might  tend  to  impeach  his  title  to  real 
estate  derived  from  the  defendant.' 

§  3631.  Amendment  of  Answer.  —  The  garnishee  may 
be  allowed  to  amend  his  answer  or  to  put  in  a  new  one.' 

§  3632.  Conclusiveness  of  Answer.  —  In  some  states 
the  garnishee's  answer  is  conclusive;^"  but  in  most  juris- 
dictions it  is  considered  true  prima  facie,  but  may  be 
controverted."    If,  however,  his  answer  denying  his  in- 

1  Mann   v.  Buford,  3  Ala.   312;   37  «  Boardman  v.  Roe,   13   Mass.   104; 
Am.  Dec.  691.  Russell  v.  Lewis,  15  Mass.  127;  Moor 

2  Grossman  r.  Grossman,  21  Pick.  21;  v.  Towle,  38  Me.  133.     Contra,  Bell  v. 
Willard  v.  Sturtevant,  7  Pick.  194.  Kendrick,  8  N.  H.  520. 

'  Sexton  V.  Amos,  39  Mich.  695.  '  Drake   on  Attachment,    sec.    650; 

'  Godden  v.  Pierson,  42  Ala.  370.  Terry  v.  Sisson,  125  Mass.  560;  Tracy 

*  Grossman  v.    Grossman,  21   Pick.  v.  McGarty,  12  R.  I.  168. 

21;  Rhine  w.  R.  R.  Go.,  10  Phila.  3.S6.  "Drake   on  Attachment,  sec.  651; 

«  Warner  w.  Perkins,  8  Gush.  518.  Barker  v.  Taber,  4  Mass.  81;  Sexton 

'  Boardman   v.  Roe,   13  Mass.   104.  v.  Amos,   39  Mich.   695;  Childress  v. 

But.  he   may  be   required   to   answer  Dickens,  8  Yerg.  113. 

questions  tending  to  show  that  he  was  ^'  Davis  v.  Knapp,  8  Mo.  657;  Holtou 

a  party  to  a  fraudulent  assignment  by  v.  R.  R.  Co.,  50  Mo.   151;  Rippen  v. 

the  defendant  in  the  suit:  Oberteuffer  Sohoen,    92   111.    229;   Britt  v.   Brad- 

V.  Harwood,  2  MoCrary,  415.  shaw,  18  Ark.  530;  Williams  v.  Jones, 
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debtedness,   etc.,   is   not   disproved,   he   should    be   dis- 
charged.^ 

To  charge  a  garnishee  on  his  answer,  he  must  admit 
an  indebtedness  in  money;^  but  if  he  admits  by  his  dis- 
closure that  money  or  property  of  the  principal  defendant 
has  come  into  his  possession,  he  will  be  charged,  unless 
he  clearly  states  in  his  disclosure  matters  of  discharge.' 
The  disclosure  of  a  garnishee  is  the  answer  of  a  party, 
and  analogous  in  its  functions  to  an  answer  in  chancery. 
It  does  not  stand  upon  the  same  footing  as  the  testimony 
of  a  witness,  but  whatever  is  admitted  by  it  may  be 
treated  as  established.*  When  it  is  evident  that  a  gar- 
nishee is  acting  in  bad  faith  in  denying  his  indebtedness 
or  asserting  his  claim,  his  answer  may  be  disregarded  as 
fraudulent.^  If  one  summoned  as  trustee  answers  that 
he  believes  the  fund  in  his  hand  to  belong  to  a  third 
person,  the  latter  may  appear  and  disclaim,  and  the 
trustee  may  be  charged.*  An  order  discharging  gar- 
nishees may  be  reviewed  on  error  before  final  judgment.' 


42  Miss.  270;  Kergin  v.  Dawson,, 6  111. 
86;"  Pierce  v.  Carleton,  12  111.  358;  54 
Am.  Deo.  405;  Gordon  v.  Moore,  62 
Miss.  493.  In  Walters  v.  Washington 
Ins.  Co.,  1  Iowa,  404,  63  Am.  Deo. 
451,  the  court  say:  "Primarily,  the 
garnishee  is  taken  to  be  an  innocent 
person,  who  is  called  into  court  as  ow- 
ing money  to  another,  or  as  having 
property  of  that  other  in  his  hands, 
and  in  either  case  without  fault  or 
blame.  It  is  true  that  this  process 
may  be,  and  sometimes  is,  used  as  a 
powerful  instrument  for  ferreting  out 
fraud,  or  the  concealment  of  property. 
But  the  proceeding  is  based  upon  the 
idea  of  ianocenoe  in  the  party  sum- 
moned. He  is  supposed  to  stand  in- 
different as  to  who  shall  have  the 
money  or  property.  His  answer  is 
generally  the  ouly  evidence  of  his  in- 
debtedness or  liability.  By  the  stat- 
ute of  this  state  an  issue  may  be  taken 
on  his  answer,  but  if  such  issue  is  not 
taken,  the  answer  remains  the  sole 
test  of  his  being  indebted  or  holding 


property.  His  rights  are  to  be  care- 
fully protected;  he  is  to  be  charged 
only  upon  his  contract  or  relation 
with  his  creditor  precisely  as  it  exists 
between  them;  he  is  in  no  case  to  be 
placed  in  a  situation  whers  he  will  be 
compelled  to  pay  the  debt  twice: 
Drake  on  Attachment,  sec.  626.  And 
it  is  apprehended  that  he  is  not  to  be 
unnecessarily  exposed  to  litigation 
and  expense." 

iLaachear  v.  White,  88  HI.  43; 
Burrows  v.  Moore,  63  Ga.  405;  Pierce 
V.  Carleton,  12  111.  358;  54  Am.  Dec. 
405;  Hackley  v.  Keuritz,  39  Mich.  398; 
Cairo  etc.  R.  R.  Co.  v.  Killenberg,  82 
111.  295;  Wilder  v.  Shea,  13  Bush,  128; 
111.  Cent.  R.  R.  Co.  v.  Cobb,  48  lU. 
402. 

^  Minis  V.  Parker,  1  Ala.  421. 

«  Fogg  V.  Worster,  49  N.  H.  503. 

♦  Allen  V.  Hazen,  26  Mich.  142. 

»  Parker  v.  Page,  38  Cal.  522. 

^Mortland  v.  Little,  137  Mass. 
339. 

'  Turpin  v.  Coatea,  12  Neb.  321. 


5613 


GAUNISHMENT. 


§§  3633,  3634 


§  3633.    Declarations  of  Garnishee  to  Disprove  Answer. 

—  The  declarations  of  the  garnishee,  either  before  or  after 
the  answer,  are  in  some  states  admissible  to  disprove  the 
statements  in  the  answer.*  But  the  declarations  of  the 
defendant  are  not  admissible  against  the  garnishee.* 


§3634.     Garnishee's  Liability  for  Costs  —  Interest. — 

The  garnishee  will  not,  as  a  rule,  be  ordered  to  pay  the 
costs  of  the  proceeding,'  unless  he  contests  the  suit,*  or 
refuses  to  answer  when  ordered  to  do  so.'  So  the  gar- 
nishee is  entitled  to  his  own  costs,  and  to  an  attorney's 
fee  as  part  of  his  costs.*     But  an  allowance  to  a  garnishee 


^  Stevens  v.  Gwathmey,  9  Mo.  636; 
Warder  v.  Baker,  54  Wis.  49;  Keel 
V.  Ogden,  5  T.  B.  Mou.  362;  Odium  v. 
Yaj-d,  1  Rawle,  163;  18  Am.  Deo.  608. 
Contra,  Orossman  v.  Grossman,  21 
Pick.  21. 

'  Enos  V.  Tuttle,  3  Conn.  27;  Cahoon 
».  ElUs,  18  Vt.  500. 

5  Graoy  v.  Coates,  2  McOord,  224; 
Breading  v.  Siegworth,  29  Pa.  St.  396; 
Baltimore  etc.  B.  R.  Co.  v.  Taylor,  81 
Ind.  24;  Johnson  v.  Delbridge,  35 
Mich.  436;  Prout  v.  Grout,  72  111.  456; 
Tapper  v.  Cassell,  45  Miss.  352.  A 
claimant  in  garnishment  proceedings 
who  succeeds  on  the  merits  is  entitled 
to  the  same  costs  as  a  defendant:  Ma- 
honey  V.  McLean,  28  Minn.  63. 

'Newlin  V.  Scott,  26  Pa.  St.  102; 
Lncas  v.  Campbell,  88  III.  447;  Thomp- 
son V.  Allen,  4  Stew.  &  P.  184;  Hanni- 
bal etc.  R.  R.  Co.  V.  Crane,  102  111. 
249;  40  Am.  Rep.  581;  Strong  v.  Hol- 
lon,  39  Mich.  411. 

'  Randolph  v.  Heaslip,  11  Iowa,  37. 
In  State  v.  Linaweaver,  3  Head,  51, 
75  Am.  Dec.  757,  the  court  said:  "By 
the  code,  section  3102,  'the  garnishee 
shall  have  the  pay  and  be  entitled  to 
the  privileges  of  a  witness,  and  shall 
recover  costs  against  the  plaintiff,  if  the 
garnishment  is  not  successfully  prose- 
cuted.' This  would  seem  to  imply 
that  if  the  plaintiff  was  successful  in 
rendering  him  liable,  that  he  should 
pay  costs.  This  section  is,  in  sub- 
stance, or  was,  doubtless,  intended  to 
adopt  the  act  of  1826,  Car.  &  Nich.,  c. 
17,  p.  364.     Under  that  act  this  court 


held,  in  Huff  v.  Mills,  7  Yerg.  42,  46, 
the  garnishee  was  not  subject  to  costs, 
although  the  judgment  was  against 
him,  but  that  the  plaintiff  in  the  exe- 
cution should  pay  them.  We  think 
there  was  no  intention  to  change  that 
rule  by  the  code.  The  justice  and 
reason  of  the  case  accord  with  that 
construction.  The  garnishee  is  in  no 
fault.  He  could  not  pay  the  debt  he 
owed  the  execution  debtor  to  his  cred- 
itor, without  the  judgment  of  a  court. 
He  fairly  discloses  the  facts  which 
establish  his  liability,  and  submits  to 
the  judgment  of  the  court.  It  is  noth- 
ing to  him  to  whom  he  pays  the  debt, 
provided  he  does  it  according  to  law, 
so  as  to  get  a  legal  discharge.  The 
whole  proceeding  and  the  result  is  for 
the  benefit  of  the  execution  creditor, 
and  it  is  right  that  he  should  pay  the 
costs,  rather  than  the  garnishee,  who 
is  in  no  wrong.  The  execution  debtor 
cannot  be  taxed,  because  he  is  not  a 
party  to  the  proceeding.  We  think  it 
right  to  adhere  to  the  rule  established 
in  the  case  of  Huff  v.  Mills,  7  Yerg. 
42,  under  the  act  of  1826,  as  we  think 
it  just,  and  the  code  does  not  change 
it.  How  it  would  be  if  the  garnishee 
had  resisted  and  appealed  from  a  judg- 
ment against  him,  or  if  the  fund  in  his 
hands  was  more  than  sufficient  to  pay 
the  execution  and  costs,  we  need  not 
now  say,  as  that  is  not  the  case  in 
judgment. " 

«  Griffiths  V.  StockmuUer,  14  Phila. 
236. 
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is  a  part  of  the  costs  in  the  case,  and  cannot  be  granted 
after  the  term  at  which  final  judgment  is  rendered,  either 
in  the  lower  or  appellate  court.'  On  an  appeal  improperly 
taken  from  a  judgment  of  the  superior  court,  charging  a 
trustee  in  foreign  attachment,  the  trustee  is  not  entitled 
to  costs.^ 

The  garnishee  is  sometimes  held  liable  for  interest.* 

§  3635.  Agreements  and  Payments  between  Garnishee 
and  Defendant  after  Service. — No  agreements  between 
the  garnishee  and  the  defendant  subsequent  to  the  writ 
can  affect  the  plaintiff's  rights.*  A  garnishee  cannot 
escape  liability  under  the  garnishment  by  rescinding  a 
contract  by  which  he  became  indebted  to  the  defendant.* 
So  a  voluntary  payment  of  his  debt  by  the  garnishee  after 
the  service  will  be  no  defense  against  the  plaintiff's  claim." 
Where  the  balance  due  a  depositor  in  a  bank  is  levied  on, 
by  virtue  of  an  attachment  against  the  depositor,  the  bank 
is  not  authorized  to  deduct  an  outstanding  check  given 
by  the  depositor  to  a  third  person,  which  had  not,  prior  to 
the  levy  of  the  attachment,  been  presented  and  accepted. 
And  this  is  so,  although  a  clerk  in  the  bank  has,  prior  to 
the  levy,  stated  to  the  holder  that  the  check  was  in  order, 
and  would  be  paid.' 

^  Ladd  V.  Cousins,  52  Mo.  451.  '  Fowler  v.  Williamson,  52  Ala.  18. 

2  Kellogg  V.  Waite,  99  Mass.   501;  '  Home  Mut.  Ins.  Co.  v.  Gamble,  14 

O'Donnell  v.  Mclntire,  99  Mass.  551.  Mo.  407;  Mason  v.  Crabtree,  71  Ala. 

^  See  ante,  Title  Contract — Inter-  479;  Johaun  v.  Rufeuer,  32  Wis.  195; 
est.  As  when  the  demand  is  on  inter-  Hughes  v.  Monty,  24  Iowa,  499;  To- 
eat  at  the  time  the  process  is  served:  ledo  etc.  R.  R.  Co.  v.  McNulty,  34  Ind. 
Baker  v.  R.  R.  Co.,  56  Vt.  302;  or  he  531;  PuUiamti.  Aler,  15  Gratt.  54;  Sar- 
is the  cause  of  the  delay:  Rushton  v.  gent  v.  Wood,  51  Vt.  597;  Locke  v. 
Rowe,  64  Pa.  St.  63;  or  has  mingled  Tippets,  7  Mass.  149;  West  v.  Piatt, 
the  money  with  his  own:  Woodruff  v.  116  Mass.  308;  Stevens  v.  Dillman,  86 
Bacon,  35  Conn.  97;  or  whenever  he  111.  233;  Wilcox  v.  Kling,  87  111.  107. 
receives  interest,  or  when  he  has  ex-  Whether  or  not  a  garnishee  had  th« 
pressly  promised  to  pay  interest,  but  legal  control  of  the  funds  of  the  debtor, 
not  when  it  is  recoverable  simply  as  he  is  liable  to  the  creditor  if  in  point 
damages:  Abbott  o.  Stinchfield,  71  Me.  of  fact  he  did  control  such  funds,  and 
213.  See  Smith  v.  Flanders,  129  Mass.  disposed  of  them  after  notice  of  the 
322;  Candee  v.  Skinner,  40  Conn.  464.  garnishment:   Buddig  c.  Simpson,  33 

*  Leslie  v.  Merrill,  58  Ala.  322;  Ellis  La.  Ann.  375. 

V.  Goodnow,  40  Vt.  237,  '  Duncan  v.  Berlin,  60  N.  Y.  151. 
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A  payment  made  in  ignorance  of  the  garnishment  will 
be  valid.'  So,  also,  if  it  is  made  under  compulsion  of  the 
law.'  "Where  a  corporation  is  summoned  as  trustee,  and 
the  service  of  the  writ  is  made  on  an  ofiicer  of  the  corpo- 
ration away  from  its  office  and  place  of  business,  and  the 
debt  due  the  principal  defendant  from  the  trustee  is  paid 
by  another  officer  of  the  corporation,  acting  in  his  ordi- 
nary line  of  duty,  without  actual  notice  of  the  service  of 
the  trustee  writ,  or  reasonable  cause  to  believe  that  such 
service  had  been  made,  and  the  corporation,  or  its  officer 
upon  whom  service  was  made,  was  guilty  of  no  neglect  in 
giving  notice  to  the  officer  making  the  payment,  the  trus- 
tee will  be  discharged.'  One  who  has  paid  a  debt  and 
delivered  up  a  certificate  of  stock  held  as  collateral  secu- 
rity therefor  is  not  liable  as  trustee  of  the  creditor,  al- 
though summoned  as  such  before  the  stock  has  been 
transferred  on  the  books.* 

Illusteations.  —  After  a  loss  by  fire,  the  assured  assigned 
the  policy  to  A  to  secure  a  debt,  and  had  the  assignment  re- 
corded, but  before  A  was  notified  and  signified  his  assent,  the 
insurance  company  was  garnished  in  a  suit  against  the  assured. 
Held,  that  the  garnishment  took  precedence  of  the  assignment: 
Hart  v.  Forbes,  60  Miss.  745.  D.  &  Co.,  when  garnished  in  aid 
of  an  execution,  had  in  their  hands  an  unaccepted  sight  draft, 
drawn  by  a  bank  of  one  state  on  a  bank  in  another  state,  pay- 
able to  the  order  of  the  judgment  debtor,  which  D.  &  Co.  had 
purchased  with  money  which  they  had  collected  for  him. 
Held,  that  the  draft  was  subject  to  garnishment,  and  that  de- 
fendants, who  sent  it  to  the  debtor  after  service  of  garnishee 
process,  are  liable  to  the  judgment  creditor  for  the  amount 
thereof:  Storm  v.  Cotzhausen,  38  Wis.  139.  Service  was  made 
upon  A,  as  trustee,  at  eight  o'clock,  p.  m.,  after  business  hours, 

'Robinson   v.    Hall,    3    Met.   301;  occurred  first,  the  debt  will  be  held  by 

Spooner  v.  Rowland,  4  Allen,  485;  Wil-  the  garnishment  process,  as  the  burden 

liams  V.  Marston,  3  Pick.  65;  Thorue  ia  on  the  assignee  to  prove  title:  Berg- 

»,  Matthews,  5  Cuah.  544;  Jordan  v.  man  v.  Sells,  39  Ark.  97. 

Jordan,  75  Me.  100;  Landry  v.  Chay-  '  Drake  on  Attachment,  sec.  674  a; 

ret,  58  N.  H.  89;  Kauflfman  w.  Jacobs,  49  Hall  v.  Daniel,  62  Ga.  620.     And  see 

Iowa,  432.     But  where  it  appears  that  Erans  v.  Adams,  81*  Pa.  St.  443. 

process  was  served  on  a  garnishee  on  '  Lyon  m  Russell,  72  Me.  519. 

the  same  day  that  the  debt  was  as-  *  Cooke  v.  Hallett,  119  Mass.  148. 
signed,  and  it  does  not  appear  which 
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and  after  he  had  ordered  his  book-keeper  to  remit  by  mail  to 
defendant  the  amount  due  him.  The  book-keeper  mailed  the 
letter  at  seven,  a.  m.,  of  the  next  day.  Held,  that  A  was  not  re- 
quired, after  being  served,  to  look  up  his  book-keeper  at  so  un- 
seasonable an  hour,  and  countermand  the  order,  and  that  he 
should  not  be  charged  as  trustee:  Jordan  v.  Jordan,  75  Me. 
100. 

§  3636.  Set-oflf  by  Garnishee.  —  The  defense  of  set-ofif 
is  open  to  the  garnishee.  Whatever  claim  he  has  against 
the  defendant,  and  of  v?hich  he  could  avail  himself  by 
set-off  in  an  action  against  him  by  the  defendant,  he  can 
avail  himself  of  in  the  garnishment  proceeding.^  But 
not  a  debt  barred  by  the  statute  of  limitations.^  A  gar- 
nishee who  was  indebted  to  the  defendant  at  the  time  of 
the  service  of  the  writ,  but  who  has  since  been  obliged  to 
pay  a  note  of  the  defendant's  on  which  he  was  an  in- 
dorser,  may  set  off  the  amount  of  the  note.'  So  one 
summoned  as  trustee  may  retain  from  money  due  the 
defendant  enough  to  pay  defendant's  note,  not  yet  due, 
held  by  him.*  If  a  garnishee,  by  his  answer,  pleads  a 
set-off  against  all  the  plaintiffs,  and  admits  at  the  trial, 
without  amending  his  answer,  that  his  set-off  is  against 
some  of  the  plaintiffs  only,  the  set-off  will  not  be  al- 
lowed.^ 

Illustrations.  —  At  the  time  of  service  of  garnishee  pro- 
cess upon  S.  by  creditors  of  D.  and  B.,  he  had  paid  all 
amounts  which  D.  and  B.  had  earned  under  their  contract, 
except  a  certain  sum  for  which  he  was  legally  liable  to  said 
laborers  for  their  wages.  Held,  that  he  was  not  liable  as 
garnishee:  Balliet  v.  Scott,  32  Wis.  174. 

1  Picquet  v.  Swan,  4    Mason,  443;  '  Wadleigh     v.     Jordan,     74     Me. 

Beach  v.  Viles,  2  Pet.  675;  Mattingly  483. 

».   Boyd,   20  How.  128;    Wheeler  v.  '  Boston  Type  Foundry  v.  Mortimer, 

Emerson,  45  N.  H.  526;  St.  Louis  v.  7  Pick.  166;  19  Am.  Rep.  266. 

Rogers,  29   Wis.   144;    Allen  v.  Mot-  <■  Lynde  v.  Watson,  52  Vt.  648.    So 

gan,  1  Stew.  9;  Ball  v.  Citizens'  Nat.  as  to  a  debt  not  yet  due:  Farmers' etc. 

Bank,  39  Ind.  364;  Hibbard  v.  Clark,  Bank  v.  Franklin  Bank,  31  Md.  404. 

56  N.  H.  155;  22  Am.  Rep.  442;  Roger  Aliier  as  to  an  accommodation  notice, 

V.  Fleming,  58  Mo.  438;  Nutter  v.  R.  in  Roig  v.  Tim,  103  Pa.  St.  115. 

R.   Co.,    132  Mass.     427;    Mowry  v.  »  Story  v.  Kemp,  55  Ga.  276. 
Davenport,  6  Lea,  80. 
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§  3637.  Pendency  of  Suit  by  Defendant  against  Gar- 
nishee. —The  pendency  in  the  same  court  of  an  action  by 
the  defendant  against  the  garnishee  will  not  prevent  the 
garnishee  being  charged.'  But  where  the  action  is  pend- 
ing in  one  jurisdiction,  and  the  garnishment  in  another, 
that  proceeding  which  was  first  instituted  will  have  pre- 
cedence.^ And  where  the  action  is  in  such  a  situation 
that  the  garnishee,  if  charged,  cannot  avail  himself  of  the 
judgment  in  attachment  as  a  bar  to  a  recovery  in  the 
action,  he  cannot  be  held  as  garnishee.'  Where,  during 
the  garnishment  proceedings,  but  before  judgment,  the 
defendant  sues  the  garnishee  for  the  debt,  the  practice  in 
some  states  is  for  the  garnishee  to  plead  the  garnishment 
in  abatement;*  in  others,  the  suit  is  suspended,  pending 
the  garnishment.'  The  plea  in  abatement  must  aver 
that  the  court  issuing  the  garnishment  had  jurisdiction, 
that  the  writ  was  issued  on  the  proper  affidavit,  and  that 
the  entire  debt  or  a  portion  named  was  attached. °  The  plea 
should  not  be  that  the  writ  be  quashed,  but  that  the  de- 
fendant be  not  required  to  further  answer.^  If  the  plain- 
tiflf  recover  judgment  against  him,  after  he  has  pleaded 
in  his  creditor's  action,  the  garnishee  may  have  execu- 
tion on  the  other  judgment  enjoined  in  equity.^ 

§  3638.  Judgment  against  Garnishee  a  Bar  to  Suit  by 
Defendant. — A  judgment  against  the  garnishee,  and  pay- 

'  Drake  on  Attachment,  sees.  617  et  64  Me.  347;  Haselton  v.  Monroe,   18 

seq.;   Wallace  v.   McConnell,   13  Pet.  N.  H.  598;  Crawford  v.  Slade,  9  Ala. 

136;    Hitt  V.  Lacey,  3  Ala.    104;    36  887;  44  Am.  Dec.  463;   Crawford  v. 

Am.  Dec.  440.  Clute,  7  Ala.   157;  41  Am.  Deo.  92. 

^  Id.     A  defendant  sued  in  a  state  It  is  not  a  good  plead  in  bar:  Shealy 

court,  who  has  been  previously  pro-  o.  Toole,  56  Ga.  210. 

ceeded  against  as  garnishee  in  a  fed-  *  Winthrop  v.  Carleton,  8  Mass.  453; 

eral  court,  for  the  same  indebtedness,  Crawford  v.  Slade,  9  Ala.  887;  44  Am. 

cannot  plead  such  former  suit  in  bar:  Dec.  463;  Smith  v.  Blatchford,  2  Ind. 

MoRee  v.  Brown,  45  Tex.  503.  184;  52  Am.  Dec.  504;  McFadden  v. 

s  Thorndike  v.  De  Wolf,  6  Pick.  130.  O'Donnell,  18  Cal.  160;  McKeon  t;.  Mo- 

♦  Embree  v.  Hanna,  5  Johns.   101;  Dermott,  22  Cal.  667;  83  Am.  Dec.  86. 

Wallace  v.  McConnell,  13  Pet.    136;  «  Crawford  v.  Clute,  7  Ala.  157;  41 

Mattingly    v.   Boyd,    20    How.    128;  Am.  Dec.  92. 

Near  v.  Mitchell,  23  Mich.  382;  Clise  '  Crawford  v.  Slade,  9  Ala.  887;  44 

V.  Freeborne,  27  Iowa,  280;  Brown  v.  Am.  Dec.  463. 

Somerville,  8  Md.  444;  Ladd».  Jacobs,  «  Allen  v.  Watt,  79  111.  284. 
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ment  by  him  of  the  debt  to  the  plaintiff,  is  a  bar  to  an 
action  against  him  for  the  debt  by  his  original  creditor,* 
even  though  the  judgment  were  erroneous."  It  is  held  in 
some  states  that  the  judgment  itself  is  no  bar  when  the 
garnishee  is  sued  by  his  original  creditor,  unless  the  judg- 
ment has  been  satisfied;'  in  others,  the  subsisting  judg- 
ment is  a  good  defense,  without  proof  of  satisfaction.^ 
Parol  evidence  is  admissible  to  identify  the  debt  sued  on 
with  that  on  which  judgment  was  recovered  against  the 
garnishee.' 

But  if  the  court  had  no  jurisdiction,  the  payment  will 
not  protect  him."  And  if  he  is  notified  before  making  his 
disclosure  that  the  funds  in  his  hands  have  been  assigned, 


'  Drake  on  Attachment,  sees.  693  et 
seq.;  Cole  v.  Fletoroft,  47  Md.  312; 
Adams  v.  Filer,  7  Wis.  306;  73  Am. 
Dee.  410;  Chearis  v.  Slaten,  3  Humph. 
101;  Barrow  v.  West,  23  Pick.  270; 
Canady  ®.  Detriok,  63  Ind.  485; 
Greenman  v.  Fox,  54  Ind.  267;  Ohio 
etc.  R.  R.  Co.  V.  Alvey,  43  Ind.  180; 
Ladd  V.  Jacobs,  64  Me.  347;  Baltimore 
etc.  R.  R.  Co.  V.  May,  25  Ohio  St. 
347;  Wigwall  v.  Union  Co.,  37  Iowa, 
129;  Brown  v.  Dudley,  33  N.  H.  511; 
Allen  V.  Watt,  79  111.  284;  Hirth  v. 
Pfeifle,  42  Mich.  32;  Anderson  v. 
Young,  21  Pa.  St.  443;  Morgan  v. 
Neville,  74  Pa.  St.  52;  Hitt  o.  Lacy. 
3  Ala.  104;  36  Am.  Dec.  440;  Rose  v. 
Pitts,  39  Ala.  606;  Sessions  v.  Stevens, 
1  Fla.  233;  46  Am.  Dec.  339;  Smoot 
V.  Eslava,  23  Ala.  659;  48  Am.  Dec. 
310;  McGuire  v.  Pitts,  42  Iowa,  535. 
But  where  the  garnishee  has  been 
served  with  garnishee  process,  and 
before  judgment  is  rendered  in  that 
suit  the  creditor  of  the  garnishee  prose- 
cutes the  debt  to  judgment,  and  after- 
wards judgment  is  rendered  against 
the  garnishee  as  such,  for  the  same 
debt,  and  he  pays  it,  his  only  remedy 
against  the  judgment  in  favor  of  the 
original  creditor  is  in  equity,  where 
the  collection  thereof  will  be  enjoined: 
Allen  V.  Watt,  79  111.  284.  Levy  of 
an  attachment  upon  indebtedness  of  a 
third  person  to  the  debtor  in  attach- 
ment operates  as  an  assignment  of  the 
demand  to  the  attaching  creditor;  and 


the  third  person  is  protected,  in  any 
payment  he  may  make  to  the  attach- 
ing creditor  in  due  course  of  the  at- 
tachment proceedings,  from  any  fur- 
ther demand  by  the  attachment 
debtor:  Campbell  v.  Nesbitt,  7  Neb. 
300. 

'  Oppenheim  v.  R.  R.  Co.,  85  Ind. 
471;  Smith  v.  Dickson,  58  Iowa,  444; 
Cottle  V.  American  Screw  Co.,  13  R. 
L  627.  And  see  Woods  v.  Milford 
Savings  Inst.,  58  N.  H.  184. 

8  Cook  V.  Field,  3  Ala.  53;  36  Am. 
Dec.  437;  Merriam  v.  Rundlett,  13 
Pick.  511;  Farmer  v.  Simpson,  6  Tex. 
303;  Brannon  v.  Noble,  8  Ga.  549; 
Hammett  v.  Morris,  55  Ga.  644;  Brown 
V.  Somerville,  8  Md.  444;  Lowry  v. 
Lumberman's  Bank,  2  Watts  &  S.  210. 

*  McAllister  v.  Brooks,  22  Me.  80; 
38  Am.  Dec.  282;  King  v.  Vance,  46 
Ind.  246;  Cobum  v.  Curreus,  1  Bush, 
242. 

"  Cook  V.  Field,  3  Ala.  53;  36  Am. 
Deo.  437. 

*  Drake  on  Attachment,  sec.  691; 
Loring  v.  Folger,  7  Gray,  505;  Noble 
V.  Thompson  Oil  Co.,  79  Pa.  St.  354; 
21  Am.  Rep.  66;  Pierce  v.  Carleton, 
12  111.  358;  54  Am.  Dec.  405;  Laidlaw 
V.  Morrow,  44  Mich.  547.  Where  a 
person  summoned  as  trustee,  in  a  trus- 
tee process,  does  not  reside  in  the 
state,  the  court  has  no  jurisdiction, 
and  a  judgment  against  him  is  void: 
Columbus  Ins.  Co.  v.  Eaton,  35  Me. 
391. 
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and  he  neglects  to  disclose  the  assignment,  his  being 
charged  will  not  bar  a  suit  against  him  for  the  benefit  of 
the  assignee.*  So  where  a  garnishee  answers  that  he  is 
indebted  to  the  defendant  on  certain  negotiable  notes, 
and  then,  having  notice  that  said  notes  were  assigned  be- 
fore the  garnishment,  fails  to  amend  his  answer,  and  is 
compelled  to  satisfy  judgment  against  him,  he  is  not  pro- 
tected in  a  subsequent  proceeding  by  the  assignee  from 
paying  the  notes  a  second  time.^  Where  he  fails  to  set 
up  an  exemption  that  covers  the  money  in  his  hands,  he 
is  liable  to  his  creditor  for  the  amount  thus  lost  to  him." 
A  judgment  discharging  the  garnishee,  on  the  ground 
of  non-liability  to  the  defendant  in  the  suit,  will  not  be 
conclusive  on  such  defendant  in  a  suit  by  him  against 
such  garnishee.* 

Illusteations. — An  auctioneer  having  certain  chattels  in 
his  possession  to  sell  for  the  benefit  of  the  holder  of  a  mortgage 
thereon  was  served  with  process  of  garnishment,  and  not  dis- 
closing in  his  answer  the  facts  of  the  case  as  they  were,  was 
obliged  to  pay  the  proceeds  of  the  sale  into  court,  taking  a  bond 
of  indemnity.  Held,  no  defense  to  an  action  by  the  holder  of 
the  mortgage  to  recover  the  proceeds  from  the  auctioneer:  Smith 
V.  Ainscow,  11  Neb.  476.  A  deposited  money  belonging  to  his 
employee  B  with  C,  as  security  for  bail.  The  money  was  gar- 
nished in  C's  hands  as  A's.  C  knew  that  it  was  B's,  but  never- 
theless paid  it  over  to  plaintiffs  in  the  garnishment  suits, 
without  disclosing  the  fact  that  it  was  B's.  Held,  that  B  might 
maintain  an  action  against  C  for  recovery:  Kimball  v.  Macomber, 
50  Mich.  362. 

'  Laixabee  v.  Knight,  69  Me.  320;  to  the  principal  debtor  in  this  state  on 

Tabor  v.  Vrankin,  39  Mich.  793;  Field  the  debt  trusteed,  although  the  debt 

V.  McKinney,  60  Miss.  763.  was   for  wages,   and   exempt  in  this 

'  Lewis  V.  Dnnlop,  57  Miss.  130.  state  from  such  process:  Gray  v.  Del. 

»  Welker  v.  Hintze,  16  111.  App.  326.  etc.  Canal  Co.,  5  Abb.  N.  C.  131. 
A  trustee  against  whom  judgment  has        *  Ruff  v.  Ruff,  85  Pa.  St.  333;  Puffer 

been  duly  rendered  in  trustee  process  t>.  Graves,  26  N.  H.  256. 
brought  in  another  state  is  not  liable 
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REPLEVIN. 

§  3639.  Replevin  — In  general. 

§  3640.  Distinguished  from  detinue  and  trover  —  Trespass. 

§  3641.  By  statute  —  Under  the  codes. 

§  3642.  When  action  lies. 

§  3643.  When  action  does  not  lie. 

§  3644.  Right  to  possession  necessary. 

§  3645.  Who  may  and  may  not  bring  action. 

§  3646.  What  property  may  and  may  not  be  replevied. 

§  3647.  Demand  when  necessary. 

§  3648.  Defenses. 

§  3649.  Pleading  and  practice  —  By  plaintiff. 

§  3650.  By  defendant. 

§  3651.  Verdict — Judgment. 

§  3652.  Damages. 

§  3653.  Return  of  property. 

§  3654.  The  bond. 

§  3639.  Replevin — In  General. — Replevin  at  common 
law  lies  to  regain  possession  of  personal  chattels  which 
have  been  wrongfully  taken  from  the  possession  of  plain- 
tiff, or  which  he  claims  as  the  rightful  owner.^  Formerly 
it  was  held  that  replevin  would  lie  only  in  case  of  an  un- 
lawful  distress,^  but  this  doctrine  is  now  overruled,'  and 
the  writ  may  be  used  wherever  one  claims  property  in 
another's  possession.*     The  defendant  must,  at  the  time 

1  In  re  Wilson,  1  Schoales  &  L.  320,  *  Clark  v.  Adair,  3  Harr.  (Del.)  113; 
note.  The  taking  need  not  be  unlaw-  Daggett  v.  Robins,  2  Blackf.  415;  2l 
ful,  if  it  is  against  the  plaintiff's  right:  Am.  Deo.  752;  CuUum  v.  Bevans,  6  Har. 
Murphy  v.  Tindal,  Hemp.  10.  &  J.  469;  Bruen  v.  Ogden,  11  N.  J.  L. 

2  Watson  V.  Watson,  9  Conn.  140;  370;  20  Am.  Dec.  593;  Pangburn  v. 
23  Am.  Dec.  324;  Hewitson  v.  Hunt,  Partridge,  7  Johns.  140;  5  Am.  Dec. 
8  Rich.  106.  250;    Weaver  v.    Lawrence,    1    Dall. 

'  Pangburn  v.  Partridge,   7  Johns.  156;    Harlan  v.    Harlan,    15  Pa.    St. 

140;  5  Am.  Dec.  250;  Daggett  v.  Rob-  507;    53    Am.    Dec.    612;    Boyle    v. 

bins,  2  Blackf.  752;  21  Am.  Dec.  752;  Rankin,   22  Pa.   St.  168;    Herdio  v. 

Crocker  v.  Mann,  3  Mo.  472;  26  Am.  Young,  55  Pa.  St.  176;  93  Am.  Deo. 

Dec.  684;  Dearman  v.   Blackburn,  1  739, 
Sueed,  390;  60  Am.  Deo.  160, 


5621  EEPLEViN.  §  3640 

the  action  is  brought,  be  in  the  actual  or  constructive 
possession  of  the  property.*  Replevin  is  a  possessory 
action,  and  does  not  necessarily  determine  title.  It  may 
fail,  either  because  the  plaintiff  shows  no  right  of  pos- 
session, or  because  the  defendant  is  shown  not  tb  have 
wrongfully  withheld;  and  it  may  fail  for  lack  of  demand 
in  some  cases,  as  well  as  for  lack  of  substantial  right.*  By 
the  English  law,  if  the  defendant  in  replevin  claim  prop- 
erty in  the  goods  or  chattels  described  in  the  writ,  the 
officer  cannot  lawfully  deliver  them  to  the  plaintiff  until 
the  question  of  property  has  been  determined  in  his  favor 
on  a  writ  of  de  proprietate  probanda,  sued  out  by  him.  lu 
Massachusetts,  the  question  of  property  is  to  be  tried  in 
the  replevin  suit.'  Where  a  portion  of  the  chattels  cannot 
be  replevied  because  defendants  have  destroyed,  concealed, 
or  sold  such  portion,  the  plaintiff  may  replevy  that  part 
of  the  property  that  can  be  found,  and  maintain  a  separate 
action  to  recover  the  value  of  that  which  had  been  thus 
severed.*  A  judgment  in  replevin,  where  there  is  no 
assessment  of  damages,  merely  determines  the  right  of 
possession  at  the  time,  and  is  not  inconsistent  with  the 
right  of  the  party  defeated  to  recover  it  back  afterwards 
under  a  change  of  circumstances.* 

§  3640.  Distinguished  from  Detinue  and  Trover  — 
Trespass.  —  Replevin  at  common  law  lies  only  for  a 
wrongful  taking  or  seizing,  and  not  for  the  wrongful 
withholding  of  them  by  a  person  who,  in  the  first  in- 
stance, came  into  possession  of  them  lawfully.®    And  in 

'  Clark  V.  Skinner,  20  Johns.  465;  11  Am.  Deo.  612;  Daggett  v.  Robina,  2 

Am.  Dec.  302.  Blackf.  415;  21  Am.  Dec.  752;  Pearl 

"  Pearl  v.  Garlock,  61  Mich.  419;  1  v.  Garlock,  61  Mich.  419;  1  Am.  St. 

Am.  St.  Rep.  603.     See  post,  §  3647.  Rep.  603. 

'  Willard  v.  Kimball,  10  Allen,  211;  "  Meany   v.   Head,   1   Maaon,   319; 

87  Am.  Dec.  632.  Galloway  v.  Bird,  4  Ring.  299;  Dick- 

*  Bennett  v.  Hood,  1  Allen,  47;  79  enson  v.  Mathers,  Hemp.  65;  Mar- 
Am.  Dec.  705.  shall  v.  Davis,  1  Wend.  109;  19  Am. 

^  Deyve  v.  Jameaon,  33  Mich.  94;  Dec.  463;  Harwood  v.  Smethurst,  29 

Lisher  v.  Piersou,  2  Wend.  345;  20  N.  J.  L.  195;  80  Am.  Dec.  207;  Trap- 
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order  that  replevin  will  lie,  an  action  of  trespass  must  also 
lie,  for  to  uphold  the  action  the  taking  of  the  goods  must 
have  been  under  such  circumstances  that  trespass  would 
lie  for  them.'  But  in  Massachusetts  it  was  early  held 
that  the  action  of  detinue  having  become  obsolete,  re- 
plevin would  lie  for  an  unlawful  detainer.*  And  this  rule 
is  now  adopted  by  the  statutes  of  nearly  all  the  states.' 

§  3641.  By  Statute — Under  the  Codes. — In  many  of  the 
states  the  common-law  action  of  replevin  has  been  abol- 
ished by  statute,  and  the  whole  ground  for  both  replevin 
and  detinue  is  now  covered  by  the  code  provision  for  the 
recovery  of  personal  property.*  But  under  these  statutes, 
and  also  under  the  codes  which  abolish  particular  forms 
of  action,  the  principles  of  the  common-law  action  of  re- 
plevin are  not  changed.  The  statutory  proceeding  by 
possessory  warrant  may  be  resorted  to  only  in  cases 
strictly  within  the  statute.®  And  to  entitle  a  party  to 
maintain  an  action  for  claim  and  delivery  of  personal 
property,  there  must  be  a  compliance  with  all  the  requi- 
sites specified  in  the  statute  authorizing  it.*  The  plaintiff 
need  not  ask  for  the  immediate  possession  of  the  prop- 
erty, but  may  leave  the  possession  to  be  determined  by 
the  final  judgment,  in  which  case  the  bond  and  affidavit 
required  where  an  immediate  delivery  is  claimed  need 
not  be  filed.'' 

nail  V.  Hattier,  6  Ark.  18;  Wright  v.  '  Oleson  v.  Merrill,  20  Wis.  462;  91 

Armstrong,  1  111.  130;  Rector  v.  Chev-  Am.  Deo.  428;  Eveleth  v.  Blossom,  84 

alier,   1  Mo.  345;  Dame  r.  Dame,  43  Me.  447;  92  Am.  Deo.  555;  Stone  v. 

N.  H.  37;  Ely  v.  Ehle,  3  N.  Y.  506;  Wilson,   Wright,    159;    Whitman   v. 

Vaiden  v.  Bell,  3  Band.  448.  Merrill,  125  Mass.  127.     If  A  takes  a 

'  See   next  chapter;   Rogers  v.  Ar-  thing,   and  A  and  B  detain  it,  B  is 

nold,  12  Wend.  30;^  Pangburn  v.  Part-  liable  in  replevin:  Rowe  v.  Hicks,  58 

ridge,  7  Johns.  140;  Roberts  v.  Randel,  Vt.  18. 

3  Sand.  707;  Bruen  v.  Ogden,  11  N.  J.  *  Wilson  v.  Rybolt,  17  Ind.  391;  79 

L.  670;  20  Am.  Dec.  593.  Am.  Deo.  486. 

2  Badger  v.  Phinney,  15  Mass.  359;  *  Trotti  v.  Wyly,  77  Ga.  684. 

8  Am.  Dec.  105;  Grimes  v.  Briggs,  110  «  Hirsh  v.   Whitehead,    65    N.    C. 

Mass.  449.     See  Rouge  v.  Dawson,  9  516. 

Wis.  251,  where  this  ruling  is  ques-  '  Catterlin  v.  Mitchell,  27  Ind.  298; 

tioued.  89  Am.  Dec.  501. 
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§  3642.  When  Action  Lies.  —  At  common  law,  the 
action  lies  only  where  the  property  has  been  wrongfully 
taken,  but  under  most  of  the  statutes  it  will  also  lie  when 
it  is  unlawfully  detained,'  and  any  person  having  the  un- 
lawful possession  of  personal  property  belonging  to  an- 
other is  the  proper  party  from  whom  to  replevy  the  same, 
whether  he  claims  it  as  owner,  agent,  administrator, 
trustee,  custodian,  or  in  any  other  capadity.^  Thus  the 
action  will  lie  for  goods  wrongfully  detained  by  a  fraudu- 
lent purchaser;'  or  to  recover  from  a  bona  fide  purchaser 
property  which  had  been  taken  by  his  vendor  with- 
out the  owner's  authority  or  consent;*  or  against  the 
assignee  of  property,  even  though  he  allow  it  to  remain 
in  the  assignor's  hands;*  or  against  any  person  in  whose 
possession  personal  property  unlawfully  taken  is  found;® 
or  to  recover  a  parcel  of  money  sealed  up  in  a  leather 
bag,  which  was  deposited  with  the  defendant,  and  wrong- 
fully detained  by  him  after  demand  therefor;'  or  against 
one  who  has  wrongfully  taken  the  property  of  the  plain- 
tifiF,  and  for  a  time  detained  it,  but  who  has,  before  the 
commencement  of  the  suit,  sold  and  delivered  it  to  an- 
other.* 

§  3643.  When  Action  does  not  Lie. — The  common- 
law  action  does  not  lie  when  the  defendant  came  into 
possession  of  the  property  rightfully  or  under  a  contract 
express  or  implied;'  nor  against  a  person  who  has  no 
possession  or  control  of  the  goods;"  nor  against  one  who 

»  Crocker  v.  Mann,  3  Mo.  472;  26        *  Coomer  v.  Gale  Mfg.  Co.,  40  Mich. 

Am.  Dec.  684;  McBrien  v.  Morrison,  691. 
So  Mich.  351.  »  Murphy  v.  Tindall,  Hemp.  10. 

2  Rose  V.  Cash,  58  Ind.  278.  '  Skidmore  v.  Taylor,  29  Cal.  619. 

'  Root  V.  French,  13  Wend.  570;  28        »  Sayward  v.  Warren,  27  Me.  453; 

Am.   Dec.  482;  Hoffman  v.  Noble,  6  Badger  v.  Phinney,  15  Maas.  359;  8 

Met.  68;  39  Am.  Dec.  711.     Or  by  «■  Am.  Dec.  105;  Baker  v.  Fales,  16  Mass. 

purchaser  from  him  with  notice:  Man-  147;   Marston  v.   Baldwin,   17  Mass. 

ning  V.  Albee,  14  Allen,  7;  92  Am.  606. 

Deo.   736.     Or  his   general  assignee:        '  Witherby  v.   Sleeper,    101   Maas. 

Farley  v.  Lincoln,  51  N.  H.  577;  12.  138. 
Am.  Rep.  182.  '<>  Richardson  v.  Reed,  4  Cray,  441; 

*  Parish  v.  Morey,  40  Mich.  417.  64  Am.  Dec.  77;  Feder  ti.  Abrahams, 
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has  parted  with  the  possession  and  control  of  the  goods;' 
nor  for  property  received  by  warehousemen,  which  has 
been  destroyed  through  their  negligence,  and  is  not  in 
existence  at  the  commencement  of  the  action;^  nor  for 
levying  an  execution  against  a  mortgagor  and  mort- 
gagee upon  the  mortgaged  chattels,  by  direction  of  the 
mortgagee;'  nor  for  taking  property  held  adversely  to 
the  plaintiff;*  nor  for  an  injury  to  the  mere  possession  of 
property;^  nor  for  goods  deposited  with  the  plaintiff  for 
safe-keeping  by  a  stranger  who  has  no  interest  in  them;' 
nor  against  the  actual  bona  fide  owner  of  land  for  taking 
slates  out  of  it;''  nor  by  husband  and  wife  to  recover  chat- 
tels, the  property  of  the  wife  before  marriage;'  nor  to  try 
the  right  of  property;'  nor  by  a  trespasser  who  sows  grain 
on  another's  land,  and  the  owner  enters  and  cuts  it;'°  nor 
for  property  taken  or  sold  for  taxes,  even  though  illegal; " 


28  Mo.  App.  454.  The  plaintiff  must 
show  that  at  the  time  the  writ  was 
issued  the  property  was  in  the  defend- 
ant's possession:  Rogers  v.  Davis,  21 
Mo.  App.  150.  If  A,  having  B's 
horse,  which  B  may  replevy,  trades  it 
with  a  third  person  for  another  horse, 
B  cannot  replevy  the  latter  horse  in- 
stead of  his  own:  Power  u.  Telford, 
60  Miss.  195. 

'  Hall  V.  White,  106  Mass.  599. 

'  Burr  V.  Daugherty,  21  Ark.  559. 

2  Talbot  V.  De  Forest,  3  G.  Greene, 
586. 

»  Dillon  V.  Wright,  7  J.  J.  Marsh.  10. 

'  Broadwater  v.  Darne,  10  Mo.  277. 

*  Harrison  v.  Mcintosh,  1  Johns. 
380. 

'  Brown  v.  Caldwell,  10  Serg.  &  R. 
114;  13  Am.  Dec.  660. 

8  Seibert  v.  McHenry,  6  Watts,  301. 

'  Taggart  v.  Hart,  Brayt.  215. 

"  Elliott  V.  Powell,  10  Watts,  453;  36 
Am.  Dec.  200;  Hooser  v.  Hays,  10  B. 
Mon.  72;  50  Ann  Deo.  540. 

"  Baisall  v.  Cornly,  44  Pa.  St.  442; 
Emerick  v.  Sloan,  18  Iowa,  139; 
Adams  v.  Davis,  109  Ind.  10;  Vocht 
V.  Reed,  70  111.  491.  But  aliter  where 
there  was  no  jurisdiction  to  levy  the 
tax:  Le  Roy  u.  R.  R.  Co.,  18  Mich. 
233;    100  Am.   Dec.    162;  McCoy  v. 


Anderson,  47  Mich.  502.  A  party 
cannot  bring  replevin  for  the  seizure 
of  personal  property  by  the  treasurer 
to  pay  taxes,  if  a  portion  of  the  tax 
is  legally  assessed,  although  another 
portion  is  illegal:  Emerick  v.  Sloan, 
18  Iowa,  139.  The  common-law  rule 
that  a  person  could  not  maintain  re- 
plevin for  the  possession  of  goods 
taken  from  him  by  virtue  of  legal  pro- 
cess does  not  apply  to  property  held 
under  process  based  upon  an  uncon- 
stitutional law.  Property  seized  un- 
der an  unconstitutional  law  cannot  ba 
said  to  be  seized  under  legal  process 
any  more  than  if  the  process  issued 
without  law:  Cooley  v.  Davis,  34 
Iowa,  128;  Westenberger  v.  Wheaton, 
8  Kan.  169.  A  tax  warrant,  regular 
on  its  face,  although  the  tax  is  void, 
protects  the  officer  in  replevin,  but 
not  the  purchaser  of  the  property 
seized  and  sold:  Powfer  v.  Kindsohi, 
58  Wis.  539;  46  Am.  Rep.  652.  The 
fact  that  an  officer  seizing  property 
under  a  tax  warrant  violated  an  ex 
parte  injanctional  order  which  had 
been  improvidently  issued  does  not 
deprive  him  of  his  right  to  defend  in 
an  action  for  the  recovery  of  the  prop- 
erty seized:  Kaehler  v.  Dobberphul, 
60  Wis.  256. 


5625 


REPLEVIN. 


§3643 


nor  for  property  in  the  custody  of  an  officer  under  a  valid 
writ.* 


»  Smith  V.  Huntington,  3  N.  H.  76; 
14  Am.  Deo.  331;  Gardner  v.  Camp- 
bell, 15  Johns.  401;  Griffith  v.  Smith, 
22  Wis.  646;  99  Am.  Dec.  90;  Free- 
man V.  Howe,  24  How.  450;  Rayford 
V.    Hyde,     36    Ga.    93;    Kellogg   v. 
Churchill,  2  N.  H.  412;  9  Am.  Dec. 
105;  Kittridge  v.  Holt,  55  N.  H.  621; 
Ginsberg  u.  Pohl,  35  Md.  505;  Gist  v. 
Cole,  2  Sott  &  McC.  456;  10  Am.  Dec. 
616;  Sprifag  v.  Bourland,  11  Ark.  658; 
54  Am.  Dec.  243;  Dearmon  v.  Black- 
burn, 1  Sneed,  390;  60  Am.  Dec.   160; 
Hagan  v.  Duell,  24  Ark.  216;  88  Am. 
Dec.   769;    McDonald  ».  Holmes,   45 
Conn.  157;  Pollard  v.  Stoval,  60  Miss. 
266;   Goodrich  v.    Fritz,  4  Ark.    525; 
Lathrop  v.  Cook,  14  Me.  414;  31  Am. 
Deo.  62;  Perry  v.  Richardson,  9  Gray, 
216;  Melcher  v.  Lamprey,  20  N.  H. 
403;  Sharp  v.  Whittenhall,  3  Hill,  576; 
Hartlep  v.  Cole,  101  Ind.  458.     There 
is   a   conflict  of    authorities   on    this 
point,  the  courts  of  New  York  hold- 
ing that  where  goods  are   taken  on 
execution,  the  true  owner,  other  than 
the  defendant,  may  bring  replevin  for 
them:  Dunham  v.  Wyckoflf,  3  Wend. 
280;    20   Am.    Dec.    695;    Rogers  v. 
Weir,  34  N.  Y.  463; » Clark  v.  Skinner, 
20  Johns.  465;  11  Am.  Dec.  302;  Al- 
len «.  Crary,  10  Wend.   349;  25  Am. 
Dec.  566;  Johnson  v.  Carnley,  10  N. 
Y.  570;  61  Am.  Deo.  762.     See  also 
Bouldin  V.  Alexander,  7  T.  B.  Mon. 
425;  Philips  v.  Harrisa,  3  J.  J.  Marsh. 
123;  19  Am.  Dec.  166;  Brown  v.  Bas- 
sett,  21  N.  J.  L.  267;  Bruen  v.  Ogden, 
11  N.  J.  L.  370;  20  Am.  Dec.  593;  Yar- 
borough  V.  Harper,  25  Miss.  112;  An- 
chor Milling  Co.  v.  Walsh,   20  Mo. 
App.  107.     And  by  statute  in  most  of 
the  states  a  stranger  to  the  writ  may 
bring  replevin  for  them:  See  note  to 
Kellogg  V.  Churchill,  in  9  Am.  Dee. 
105-107;    Tandler    v.    Saunders,    56 
Mich.  142.     Where  property  has  been 
replevied,  it  cannot,  while  in  the  sher- 
iff's possession,  be  levied  on  under  an 
execution  against  the  defendant  in  the 
replevin  suit;  Oswego  Bank  v.  Dunn, 
97  N.  Y.  149;  49  Am.  Rep.  517.     Re- 
plevin may  be  maintained  against  a 
sheriff  who  holds  property  by  virtue 
of  a  writ  iu  another  action  of  replevin 
then  pending  and  undetermined,  and 


also  against  the  plaintiff  in  such  suit, 
where  the  plaintiff  in  the  latter  suit  is 
not  a  party  to  the  first:  Reiley  v. 
Hayes,  .38  Kan.  259;  5  Am.  St.  Rep. 
737.  Under  the  Michigan  statute 
replevin  can  be  maintained  by  a  mort- 
gagee against  an  officer  attaching  the 
goods  as  the  property  of  the  mort- 
gagor, while  in  the  latter's  possession, 
after  a  demand  upon  the  officer  and  a 
refusal  by  him  to  surrender  the  goods 
to  the  mortgagee:  Wood  v.  Weimar, 
104  XJ.  S.  786.  Replevin  lies  against 
an  officer  in  favor  of  an  execution 
creditor  whose  exempt  property  has 
been  levied  on:  Wallingsford  v.  Ben- 
nett, 1  Mackey,  303.  Replevin  is 
authorized  by  the  Iowa  code  to  recover 
possession  of  personal  property  taken 
by  legal  process  by  the  owner  when 
such  property  is  exempt  from  seizure 
by  such  process;  and  the  action  may 
be  brought  at  any  time  before  the 
property  is  finally  sold  by  virtue  of 
the  process,  unless  the  same  issue  has 
been  res  judicata  on  motion:  Wilson  v. 
Stripe,  4  G.  Greene,  551;  61  Am.  Dec. 
138.  One  court  cannot  take  property 
from  the  custody  of  another  by  replevin 
or  any  other  process:  Lewis  ».  Buck, 
7  Minn.  104;  82  Am.  Deo.  73.  That 
property  is  in  possession  of  a  United 
States  marshal  by  virtue  of  process  of 
a  United  States  court  is  an  impregna- 
ble defense  to  an  action  of  replevin  of 
the  same  property  in  a  state  court: 
Booth  V.  Ableman,  16  Wis.  460;  84 
Am.  Dec.  711.  Replevin  lies  in  n, 
state  court  against  a  marshal  of  the 
United  States  for  property  attached 
by  him  on  mesne  process  from  a 
United  States  court  against  a  third 
person:  Howe  v.  Freeman,  14  Gray, 
566.  Replevying  property  from  sher- 
iff does  not  release  it  from  the  levy, 
but  upon  judgment  of  restitution  be- 
ing rendered  it  is  his  duty  to  sell  it 
by  virtue  of  such  levy,  and  apply  the 
proceeds  to  the  satisfaction  of  execu- 
tions in  the  order  of  their  priority. 
No  new  authority  is  necessary  to  en- 
able him  to  do  this:  Ferguson  v.  Wil- 
liams, 3  B.  Mon.  302;  39  Am.  Deo. 
466.  The  owner  may  maintain  re- 
plevin against  a  sheriff's  vendee,  al- 
though   such    action  would    not    lie 
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Illustrations.  —  A  sheriff  demanded  possession  of  stolen 
property  held  by  the  property  clerk  of  the  New  York  City 
police  department  pending  the  trial  of  the  thief.  The  sheriff's 
demand  was  based  upon  a  requisition  demanding  him  to  re- 
plevy the  property  in  behalf  of  its  owner.  Held,  that  the  prop- 
erty was  properly  retained;  that  it  was  in  the  custody  of  the 
law,  and  was  held  pending  the  prosecution,  subject  to  the  order 
of  the  criminal  court;  Simpson  v.  St.  John,  93  N.  Y.  363. 


§  3644.  Right  to  Possession  Necessary.  —  The  plain- 
tiff must  have  a  right  to  immediate  possession'  of  the 
property,'  and  a  general  or  special  property  in  the  goods.^ 
It  will  lie  in  all  cases  where  the  plaintifif  has  a  present 
right  to  the  possession  of  any  personal  property  in  the 
possession  of  the  defendant.'  It  may  be  maintained  by 
one  having  a  right  of  possession,  whether  he  has  ever  had 
possession  or  not,  and  whether  his  property  in  the  goods 
be  absolute  or  qualified.''     But  it  is  not  sufficient  for  the 


against  the  sherifiE:  Dodd  v.  McCraw, 
8  Ark.  83;  46  Am.  Deo.  301.  Prop- 
erty replevied  by  the  sheriff,  and  de- 
livered to  the  plaintiff,  who  had  there- 
upon given  the  usual  bond  required 
in  such  case,  is  not  in  custodia  legis, 
and  may  be  replevied  from  such  pos- 
session: Hagan  v.  Deuell,  24  Ark.  216; 
88  Am.  Dec.  769.  One  whose  prop- 
erty has  been  replevied  by  a  writ 
against  his  agent  or  his  bailee  can 
replevin  the  same  from  the  plaintifif 
in  the  first  action,  even  during  the 
pendency  thereof.  After  the  sheriff 
had  completed  the  transfer,  the  prop- 
erty is  not  in  custodia  legis:  White  v. 
DoUiver,  113  Mass.  400;  18  Am.  Kep. 
502. 

'  Britt  V.  Aylett,  11  Ark.  475;  52 
Am.  Dec.  282;  Alden  v.  Carver,  13 
Iowa,  253;  81  Am.  Dec.  430;  Stock- 
well  u.  Phelps,  34  IST.  Y.  363;  90  Am. 
Dec.  710;  Berthold  v.  Fox,  13  Minn. 
501;  97  Am.  Dec.  243;  Weller  w.  Ely, 
45  Conn.  547;  Birks  v.  French,  21 
Kan.  238;  Wheeler  etc.  Machine  Co. 
V.  Teetzlaflf,  53  Wis.  211;  Teeple  v. 
Dickey,  94  Ind.  124;  Filley  v.  Norton, 
17  Neb.  472;  Sandler  v.  Bresnahan, 
53  Mich.  567;  Brainard  «.  Hart,  12 
Heisk.  366.  A  coustractive  possession 
for  this  purpose  only  follows  a  legal 


title;  it  cannot  arise  upon  a  void  con- 
veyance: Johnson  v.  El  wood,  53  N. 
Y.  431.  One  who  admits  himself  to 
be  in  possession  of  the  property  at 
the  time  he  begins  a  replevin  suit  can- 
not maintain  it:  Aber  v.  Bratton,  60 
Mich.  357;  McHugh  v.  Robinson,  71 
Wis.  565. 

''  Sanford  Mfg.  Co.  ti.  Wiggin,  14 
N.  H.  441;  40  Am.  Dec.  198;  Pattisnn 
V.  Adams,  7  Hill,  126;  42  Am.  Dee. 
-59;  Peters  v.  Stewart,  45  Conn  103; 
29  Am.  Rep.  663;  McMahill  e.  Wai- 
ter, 22  Mo.  App.  170. 

s  Shaddon  v.  Knott,  2  Swan,  358; 
58  Am.  Dec.  63. 

*  Harlan  v.  Harlan,  15  Pa.  St.  507; 
53  Am.  Dec.  612;  Wilson  v.  Eoyston, 
2  Ark.  315;  Walpole  v.  Smith,  4 
Blaokf.  304;  Cox  v.  Morrow,  14  Ark. 
603;  Holiday  v.  Lewis,  15  Mo.  403; 
Frost  V.  Mott,  34  N.  Y.  253;  Brock- 
way  V.  Burnap,  12  Barb.  347;  Mead 
V.  Kilday,  2  Watts,  110;  Kirby  v. 
Miller,  4  Cold.  3;  Gillett  v.  Tregu- 
aza,  6  Wis.  343.  One  in  the  sole  and 
peaceable  possession  of  goods,  not  as 
an  intruder,  trespasser,  or  wrong-doer, 
but  as  owner,  eitlier  of  the  whole  or 
some  special  property  in  them,  has  a 
valid  title  as  against  all  mere  stran- 
gers,   and     can     maintain     replevin 
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plaintiff  in  replevin  to  have  a  clear  legal  title  to  the  prop- 
erty in  controversy;  he  must  also  be  entitled  to  the 
immediate  possession.^  It  will  not  lie  for  grain  sown  by 
tlie  plaintiff  on  land  of  which  he  has  been  disseised,  and 
which  has  been  cut  and  removed  by  the  disseisor;^  nor 
for  hay  taken  from  premises  of  which  the  plaintiff  was 
not  in  possession;'  nor  for  trees  cut  on  land,  where  the 
defendant  was  in  possession  under  claim  of  title;*  nor  for 
slates  taken  out  of  a  quarry  by  one  not  in  possession  of 
the  real  estate,  against  one  in  possession  under  a  claim  of 
right.'  Where  plaintiff  claims  as  sole  owner,  he  cannot, 
if  his  alleged  title  proves  to  be  invalid  as  against  the  true 
owner,  fall  back  upon  an  alleged  lien.'  One  who  has  no 
title  to  personal  property,  except  by  virtue  of  a  contract 
with  the  owner  to  own  it  on  the  performance  of  certain 
conditions,  cannot  maintain  an  action  to  recover  posses- 
sion of  it.'  In  an  action  by  a  mortgagee  to  obtain  pos- 
session of  mortgaged  personalty,  an  allegation  that  the 

against  the  latter  for  taking  them  Vt.  6.  A  railroad  company,  after  de- 
from  him,  which  they  cannot  defeat  livering  to  a  party  goods  consigned  to 
by  showing  an  outstanding  title  in  him  subject  to  the  order  of  another, 
some  third  party:  Van  Baalen  v.  cannot  replevy  them  from  such  con- 
Dean,  27  Mich.  104.  signee,  the  lien  being  released:  Lake 
i  Britt  V.  Aylett,  11  Ark.  475;  52  Shore  etc.  E,.  R.  Co.  v.  Bllsey,  85  Pa. 
Am.  Dec.   282;  Hill  v.   Robinson,   16  St.  283. 

Ark.  90;  Walpole  v.  Smith,  4  Blaokf .  '  De  Mott  v.  Hagermau,  8  Cow.  220; 
304;  Ingraham  v.  Martin,  15  Me.  373;  18  Am.  Dee.  443. 
Noble  V.  Epperly,  6  lud.  414;  Moor-  '  Stookwell  v.  Phelps,  34  N.  Y.  364; 
man  v.  Quick,  20  Ind.  67;  Marienthal  90  Am.  Deo.  710;  Pennybecker  ».  Mo- 
V.  Shafer,  6  Iowa,  223;  Alden  v.  Car-  Dougall,  46  Cal.  661. 
ver,  13  Iowa,  253;  81  Am.   Dec.  430;  •  Snyder  v.  Vaux,  2  Rawle,  423;  21 
Smith  V.    Williamson,   1  Har.   &  J.  Am.    Dec.  466;    Moser  v.  Vehue,   77 
147;      Gates    v.     Gates,     15     Mass.  Me.  169.     Replevin  will  not  lie  for 
310;  Collins  v.  Evans,    15  Pick.   63;  crops  severed  by  the  person  in  posses- 
Wheeler  V.  Train,  3  Pick.  255;  Baker  siou  of  the  land  under  claim  of  title, 
V.  Pales,   16  Mass.   147;  Berthold  v.  either  at  common  law  or  under  a  stat- 
Fox,  13  Minn.  501;  97  Am.  Deo.  243;  ute  enabling  the  owner  of  the  land  to 
Frizel  v.  White,  27  Miss.   198;  Pilkin-  maintain  replevin  for  timber,  lumber, 
tons.  Trigg,   28  Mo.   95;  Gartside  v.  coal,    or    "other    property"  severed 
Nixon,  43  Mo.  138;  Bockwell ».  Saun-  therefrom:    Renick  v.  Boyd,  99  Pa. 
ders,  19  Barb.  473;  McCurdy  v.  Brown,  St.  555;  44  Am.  Rep.  124. 
1  Duer,    101;    Dodworth  v.    Jones,  4  *  Brown  «.  Caldwell,  10  Serg.  &  R. 
Duer,  201;  Bogard  v.  Jones,  9  Humnh.  114;  13  Am.  Dec.  660. 
739;  Shaddon  v.  Knott,  2  Swan,  358;  «  Hudson  v.  Swan,  83  N.  Y.  552. 
58  Am.  Deo.  63;  Sprague  v.  Clark,  41  '  Cardinell  v.  Bennett,  52  Cal.  476. 
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goods  were  mortgaged  to  him  was  held  insufficient,  as  not 
showing  who  was  entitled  to  possession.' 

It  may  be  maintained  by  the  assignee  of  the  buyer  of 
a  chattel  who  has  never  had  possession.'^  An  owner's  de- 
livery of  a  common  carrier's  receipt  for  goods,  not  nego- 
tiable, as  security  for  an  advance  of  money,  with  intent 
to  transfer  the  property  in  the  goods,  is  a  good  symbolical 
delivery,  and  vests  in  the  transferee  a  special  property 
therein  sufficient  to  maintain  replevin  against  an  officer 
who  afterwards  attaches  them  upon  a  writ  against  the 
general  owner.'  In  case  of  the  neglect  of  persons  in  pos- 
session of  personal  property  to  comply  with  the  terms 
and  conditions  of  the  delivery  to  them  of  such  property, 
as  shown  by  the  receipt  held  by  those  holding  the  same 
interest,  such  trustees  are  entitled  to  the  immediate  pos- 
session of  such  property,  and  may  maintain  replevin 
therefor.*  One  who  has  a  right  to  use  property  at  will 
can  replevy  it  from  any  wrong-doer.^ 

§  3645 .  Who  may  and  may  not  Bring  Action.  —  Eeplevin 
may  be  maintained  by  a  trustee  to  recover  trust  property 
which  has  been  attached  as  his  own  in  an  action  against 
him  as  an  individual;*  or  by  the  assignee  of  a  chattel 
mortgage,  upon  condition  broken,  for  the  recovery  of  the 
mortgaged  property;''  or  by  an  administrator  to  recover 
chattels  fraudulently  mortgaged  by  his  intestate,  and 
taken  by  the  mortgagee  from  the  administrator's  lawful 
possession;^  or  by  the  owner  of  goods  carried  by  an  ex- 

'  Johnson  v.  Simpson,  77  Ind.  412.  '  Barbour   v.    White,   37    HI.    164. 

^  Woods  V.  Nixon,  Addis.  131;  1  Am.  Where  personal  property  is  wrongfully 

Dec.  364.  detained,  the   owner   may   assign  hia 

*  National   Bank   of    Green  Bay  v.  title   thereto,    and    his    assignee    can 
Dearborn,  115  Mass.  219.          ,  maintain  an  action  of  replevin  there- 

*  Bartlett  v.  Goodwin,  71  Me.  350.  for,  whether  he  ever  had  possession  of 

*  Tandler  v.  Saunders,  56  Mich.  142.     the  property  or  not,  and  whether  his 
'  Jackson  v.  Hubbard,  36  Conn.  10.     property  in  the  goods  be  absolute  or 

Or   where   personal  property   is  con-  qualified,  he  having  the  right  to  pos- 

veyed  in  trust,  the  trustee  may  main-  session:  Lazard  v.   Wheeler,  22  Cal. 

tain  replevin,  but  not  the  beneficiaries:  139. 
Gates  V.  Bennett,  33  Ark.  475.  '  Bennett  v.  Schuster,  24  Minn.  383. 
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press  company,  after  tendering  the  sum  legally  due  for 
transportation,  and  demand  and  refusal,  against  the  agent 
of  the  company  who  has  them  in  custody;'  or  by  a  mem- 
ber of  a  firm  for  his  interest  and  right  of  possession  as 
partner  in  the  goods  replevied;^  or  by  a  factor  who  has 
advanced  money  on  goods;^  or  by  a  shipper  for  a  cargo, 
where  the  master  wrongfully  refuses  to  proceed  on  the 
voyage;*  or  by  one  acting  as  a  general  agent  under  a 
power  of  attorney,  and  in  possession  of  chattels  secured 
to   his  principal   by  mortgage,  against   one   interfering 
therewith  under  claim  of  title  from  the  mortgagor;^  or 
by  one  from  whose  possession  the  assignee  of  a  bankrupt 
has  taken  goods,  claiming  them  bona  fide  as  part  of  the 
bankrupt  estate,  from  the  assignee  on  a  writ  issuing  from 
the  state  court,  notwithstanding  that  the  bankrupt  act 
provides  that  no  one  shall  maintain  an  action  against  an 
assignee  for  anything  done  by  him  as  such  assignee,  with- 
out giving  him  twenty  days'  notice."     An  assignment  of 
a  lease  by  the  lessor,  who  had  no  possession  nor  right  of 
possession  of  the  crops,  is  nevertheless  sufiicient,  if  made 
in  good  faith,  to  enable  the  assignee  to  maintain  replevin 
against  all  those  showing  no  paramount  title."     Where  a 
bailee  of  goods  for  a  particular  purpose  transfers  them 
to  another  in  contravention  of  that  purpose,  the  general 
owner  may  maintain  trover  or  replevin  against  that  per- 
son, even  though   he  is  a  bona  fide  vendee.*     One  who 
takes  a  mortgage  of  chattels  in  his  own  name,  but  in  fact 
for  the  benefit  of  another,  may  maintain  replevin  for  such 
chattels  in  his  own  name,  without  joining  such  other  per- 
son.'   The  owner  of  a  locomotive-engine  may  maintain 
replevin  for  it  against  the  agent  of  a  railroad  corporation, 

1  Eveleth  v.  Blossom,  54  Me.  447;  92        '  Barbels  v.  Arms,  3  Col.  72. 

Am.  Deo.  555.  "Leighton  v.  Harwood,   111  Mass. 

2  Bostick  V.  Brittain,  25  Ark.  482;    67;  15  Am.  Rep.  4. 

Smith  V.  Wood,  31  Md.  293.  '  Lufkin  v.  Preston,  57  Iowa,  28. 

'  Williams  «.  Bugg,  10  Mo.  App.  585.  «  Burton  v.  Curyea,  40  111.  320;  89 

*  Portland  Bank  v.  Stubljs,  6  Mass.  Am.  Deo.  350. 

422;  4  Am.  Dec.  151.  »  Allen  v.  Kennedy,  49  Wis.  549. 
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whose  property  is  in  the  hands  of  receivers,  without  ob- 
taining leave  of  the  court  appointing  the  receivers,  if  the 
corporation  has  no  interest  in  the  engine,  although  it  is 
used  on  the  railroad.' 

A  part  owner  of  a  chattel  cannot  maintain  replevin 
for  his  undivided  part.''  The  title  to  personal  property- 
does  not  vest  in  the  purchaser  until  the  purchase  is  com- 
plete, and  nothing  remains  to  be  done  under  the  agree- 
ment of  sale;  until  then,  the  purchaser  cannot  maintain 
replevin  to  obtain  possession  of  the  property.'  Where 
personal  property  has  been  leased,  the  right  to  replevin 
during  the  lease  is  with  the  lessee,  and  not  the  lessor;  the 
action  of  replevin  is  possessory,  and  no  one  not  entitled 
to  the  possession  can  maintain  it.*  Where  a  mortgagee 
of  personal  property  has  obtained  possession  thereof  for 
a  breach  of  the  conditions,  the  mortgagor  cannot  main- 
tain replevin  on  the  ground  that  the  consideration  was 
illegal.'  One  who  parts  with  the  possession  of  a  chattel 
under  a  contract  void  as  against  public  policy  and  good 
morals  will  not  be  aided  by  the  courts  to  recover  the  pos- 
session.* A  mortgagee  of  chattels  cannot  maintain  replevin 
against  the  sheriff  seizing  the  same  on  fieri  facias  against 
the  mortgagor  while  in  the  latter's  possession,  and  threat- 
ening to  sell  in  disregard  of  the  mortgagee's  title.  Some 
tortious  act  is  necessary  to  constitute  the  sheriff  a  tres- 
passer ab  initio  in  such  case,  and  a  mere  threat  to  sell  the 
property  absolutely  is  not  sufficient.' 

The  defendant  in  replevin  cannot  maintain  a  second 
action  of  replevin  for  the  same  property  against  the  plain- 

'  Hills  V.  Parker,  111  Mass.  508;  15  tion:  Piazzek  v.  White,  23  Kan.  621; 

Am.  Rep.  63.  33  Am.  Rep.  211. 

'  Hart  V.  Fitzgerald,  2  Mass.  509;  3  '  Stanley  v.  Robinson,  14  111.  App. 

Am.  Dec.  75.  See  anie,  Title  Real  Prop-  480. 

erty  —  Tenants  in  Common.    VPhere  ♦  Hunt  v.  Strew,  33  Mich.  85. 

several  own  grain,  of  the  same  kind  '  Dougherty  v.  Bonavia,  124  Mass. 

and  value,  mingled  together  by  their  210. 

consent,  or  by  reason  of  circumstances  '  Hutchins  v.  Weldin,  114  Ind.  80. 

reasonably  to  be  foreseen,  each  may  '  Fugate  v.  Clarkson,  2  B.  Mon.  41; 

maintain  replevin  for  his  just  proper-  36  Am.  Deo.  589. 


5631  REPLEVIN.  §  3646 

tiff  in  possession  during  the  pendency  of  the  first  suit,  nor 
can  one  deriving  title  from  the  defendant  after  the  service 
of  the  writ  maintain  such  action.^  After  judgment  in 
replevin  against  defendant,  he  cannot  sue  out  another 
writ  of  replevin  to  prevent  execution  against  himself  and 
to  procure  a  restoration  of  the  property  to  himself;  and 
if  such  second  writ  is  issued,  the  court  will,  on  application, 
supersede  the  writ  if  it  be  not  returned,  or  will  set  it  aside 
as  irregularly  issued  if  it  is  returned.'' 

Illustrations.  —  Plaintiff  sold  goods  to  C.  and  delivered 
them  to  a  carrier.  Defendant,  a  constable  holding  an  execu- 
tion against  C,  levied  on  and  seized  the  goods  while  in  the 
carrier's  possession,  and  paid  the  freight  charges  thereon. 
Plaintiff  demanded  the  goods  from  defendant,  without  paying 
or  tendering  the  amount  of  the  freight  charges,  and  being  re- 
fused, brought  replevin.  Held,  1.  That  plaintiff's  right  of  stop- 
page in  transitu  was  not  terminated  by  the  levy  and  seizure; 
but  2.  That  the  lien  for  freight  charges,  to  which  defendant  had 
rightfully  succeeded,  was  prior  to  plaintiff's  right,  and  that 
plaintiff  could  only  bring  replevin  after  discharging  that  lien: 
Eucker  v.  Donovan,  13  Kan.  251;  19  Am.  Rep.  84. 

§  3646.    What  Property  may  and  may  not  be  Replevied. 

— In  replevin  the  owner  may  take  the  property  described 
in  the  wrrt  from  the  possession  of  a  stranger  to  whom  it 
belongs,  and  he  is  justified  by  his  writ;  but  the  party  in 
whose  behalf  the  writ  issued  is  answerable  for  the  wrong 
done.'  The  owner  of  property  wrongfully  taken  may 
pursue  it,  so  long  as  it  can  be  identified,  whatever  alter- 
ation in  form  it  may  assume,  unless  it  is  annexed  to  or 
made  part  of  some  other  thing,  which  is  the  principal.* 
A  purchaser  from  the  defendant  in  replevin  of  property 

*  Hines  v.  Allen,  55  Me.   114;    92  son,  acting  in  good  faith  and  under  color 

Am.  Dec.  1.  of  title,  hasmadeuseof  materials  belong- 

^  Tisou  V.  Bowden,  8  Fla.  61;    71  ing  to  another  in  manufacturing  a  new 

Am.  Dee.  101.  article,  to  recover  the   manufactured 

'  Shipman  v.  Clark,  4  Denio,  446;  47  product.     The  remedy  of  the  owner  of 

Am.  Dec.  264.  the  materials  is  by  action  for  the  con- 

'  Davis  V.  Easley,  13  111.  192;  Kich-  version,  in  which  he  may  recover  the 

ardson  v.  York,  14  Me.  216;  Snyder  value  of  his  property  as  taken:  Potter 

».  Vaux,  2  Eawle,  423;  21  Am.  Dec.  466.  v.  Mardre,  76  K.  0.  36. 
But  replevin  does  not  lie,  where  one  per- 
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in  suit,  with  actual  notice  of  the  litigation,  buys  at  his 
peril,  and  must  abide  the  result  of  the  action,  the  same  as 
the  party  from  whom  he  got  his  title.  And  if  judgment 
be  afterwards  rendered  against  the  defenidant,  and  an 
execution  thereon  issued,  it  will  be  the  duty  of  the  sheriff 
under  it  to  take  the  property  from  such  purchaser,  not- 
withstanding he  may  have  paid  full  value  for  it." 

Replevin  will  lie  for  choses  in  action,  as  notes,  checks, 
bank-bills,  bonds,  etc.;''  or  for  deeds  which  are  the  muni- 
ments of  title  to  real  estate;^  or  for  parish  records;*  or  for 
animals ;°  or  for  chattels  severed  from  freehold,  where 
there  is  no  adverse  possession;'  or  to  recover  a  building 
wrongfully  removed;'  or  a  chattel  —  as  a  parlor  organ — 
removed  by  the  buyer  from  the  place  where,  by  the  terms 
of  the  conditional  sale,  it  was  to  remain  until  paid  for.' 
It  lies  against  an  executor  for  a  specific  legacy."  Corn  in 
the  stalk  may  be  replevied  without  regard  to  whether  it 
is  growing,  or,  having  matured,  has  ceased  to  derive  any 
nutriment  from  the  soil.^"  The  owner  of  intoxicating 
liquors  kept  in  violation  of  law  can  maintain  an  action 
of  replevin  for  the  liquors  and  the  vessels  containing  the 
same  against  an  officer  seizing  them  upon  an  execution 
as  the  property  of  another." 

1  Swantz  V.  Pillow,  50  Ark.  300;  7  '  Towle  v.  Lovet,  6  Masa.  394;  Wei- 
Am.  St.  Rep.  98.  ser  v.  Zeisinger,  2  Yeatea,  537;  King- 

'  Graves  v.  Dudley,  20  N.  Y.  76;  man  v.  Paine,  17  Mass.  247;  Sawyer  v. 

Birdsall  v.  Russell,  29  N.  Y.  220;  Com-  Baldwin,    11   Pick.    492;    Sudbury  v. 

paret  v.  Burr,  5  Blackf.  419;  Moody  Stearns,  21  Pick.  148;  Wilson  ii.  Ry- 

V.  Keener,  7  Port.  218;   Kingman  v.  bolt,   17  Ind.  391;  79  Am.  Dec.  486; 

Pierce,  17  Mass.  247;  Booth  v.  Powers,  34  111.  523;  13  111.  192. 

56  N.  Y.  22;  Decker  v.  Matthews,  12  ♦  Sawyer    v.    Baldwin,     11    Pick. 

N.  Y.  313;  Wookey  v.  Pole,  4  Barn.  492. 

&  Aid.  1;  Graff  v.  Shannon,  7  Iowa,  "  Eddy  v.  Drew,  35  Vt.  247;  Keifer 

508.    Or  a  promissory  note  which  has  v.  Carrier,  53  Wis.  404. 

been  paid:  Savery  v.  Hays,  20  Iowa,  *  Anderson  v.  Hapler,  34  111.  436; 

25;  89  Am.  Dec.  511.     After  a  check  85  Am.  Dec.  318. 

has  been  paid  and  returned  canceled  ^  Huebschmann  v.  McHenry,  29  Wis. 

to  the  drawer,  being  held  by  him  only  655. 

as  a  voucher,  the  drawer  cannot  re-  '  Hall  v.  Draper,  20  Kan.  137. 

sort  to  the  action  of  replevin  for  the  '  Eberstein  v.  Camp,  Mich.  1887. 

check,  to  enforce  a  claim  he  may  have  "  Garth  v.  Caldwell,  72  Mo.  622. 

to  be  repaid  the  amount  of  it  by  the  "  Monty    v.     Arneson,    25    Iowa, 

payee:  Barnett  v.  Selling,  70  K.  Y.  492.  383. 
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But  the  archives  of  the  government  in  the  possession 
of  a  public  officer  are  not  repleviable;*  nor  will  replevin 
lie  for  an  undivided  share  of  property;^  nor  for  an  article 
manufactured  to  order,  until  it  is  completed  and  deliv- 
ered;^ nor  to  oust  a  tenant  from  the  occupancy  of  a 
building;*  nor  for  real  estate;^  nor  property  fixed  to  the 
freehold;*  nor  for  ungathered  corn  standing  in  the  field;' 
nor  for  the  recovery  of  money,  unless  specifically  de- 
scribed, and  the  plaintiff  shows  himself  entitled  to  posses- 
sion of  the  specific  money  as  described.'  Articles  of  dress 
or  personal  adornment  cannot  be  taken  on  a  writ  of  re- 
plevin from  the  person  of  the  defendant  without  his  con- 
sent, even  though  he  wears  them  for  the  sole  purpose  of 
keeping  them  beyond  the  reach  of  legal  process."  A  pur- 
chaser at  a  foreclosure  sale  cannot,  before  the  sale  is  con- 
firmed, maintain  replevin  for  crops  growing  thereon  at 
the  time  of  sale,  but  afterwards  severed  therefrom  by  the 
person  in  possession  of  the  land.'" 

Illusteations.  —  Plaintiff  leased  wheat-land  to  defendant, 
defendant  agreeing  to  pay  as  rent  one  half  the  wheat  crop  at 
the  thrashing-time.     When  the  wheat  was  thrashed  defendant 

'  Brent  v.  Hagner,  5  Cranch  C.  C.  aliter  as  to  property  tortiously  severed 

71.  from  the  freehold:  Cong.  Soc.  v.  Flem- 

'  Low  V.  Martin,  18  111.  286;  Ward  ing,  11  Iowa,  533;  79  Am.  Dec.  511; 

V.  Worthington,  33  Ark.  830;  Hackett  Dorr  v.  Duddear,  88  111.  107;  lieonard 

V.  Potter,  131  Mass.  50;  Read?;.  Mid-  v.  Stickney,  131  Mass.  541.     Replevin 

dleton,  62  Iowa,  317;  Hart  v.  Morton,  for  a  specific  quantity  of  mineral  ore 

44  Ark.  447;  Spooner  v.  Ross,  24  Mo.  cannot  be  commenced  until  such  min- 

App.   599;   Phipps  v.   Taylor,   15  Or.  eral  has  been  converted  from  real  into 

414.     Replevin  cannot  be  maintained  personal   property   by  being   severed 

to  recover  three  fourths  of  three  bales  from  the  earth:  Knowlton  v.  Culver, 

of    cotton:    Jackson   v.    Stockard,    9  2  Finn.  243;   1  -Chand.   214;  52  Am. 

Baxt.    260.     Nor    for    an   undivided  Dec.  156. 

interest  in  a  chattel  where  the  execu-  "  Cresson  v.  Stout,  17  Johns.  116;  8 

tion  of  the  writ  will  operate  to  deprive  Am.  Dec.   373;   Johnson  v.  Hunt,   11 

a  co-tenant  whose  title  is  not  disputed  Wend.  137;  Riewe  v.  MoCoi-mick,  11 

of  his  right  of  possession;   Kindy  v.  Neb.  261;  Harlan  v.   Harlan,   15  Pa. 

Green,  32  Mich.  310.     Nor  for  cotton  St.  507;  53  Am.  Dec.  612. 

mixed  in  the  same  bale  with  the  de-  '  Jones  v.  Dodge,  61  Mo.  368.    Con- 

fendant's:  McKennon  v.  May,  39  Ark.  tra,  Salmon  v.  Fewell,  17  Mo.  App. 

442.  118;  Garth  v.  Caldwell,  72  Mo.  622. 

*  Pettengill  v.  Merrill,  47  Me.  109.  »  Sager  v.  Blain,  44  N.  Y.  445. 

*  McCormick  v.  Riewe,  14  Neb.  509.  »  Maxham  v.  Day,  16  Gray,  213;  77 

*  Roberts  v.  Dauphin  Bank,  19  Pa.  Am.  Deo.  409. 

St.  71;  Eddy  v.  Hall,  5  Col.  576.    But        "•  Woehler  v.  Endter,  46  Wis.  301. 
353 
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delivered  only  one  third,  retaining  the  remainder.  Held,  that 
plaintiff  could  not  replevy  the  balance  of  wheat  due  him  under 
the  lease:  Lacy  v.  Weaver,  49  Ind.  373;  19  Am.  Rep.  683.  A 
trades  a  horse,  known  by  him  to  have  been  stolen,  with  B  for 
B's  horse,  and  then  trades  B's  horse  with  C  for  C's  horse.  Held, 
that  B,  on  having  to  give  up  the  stolen  horse  to  its  owner,  can- 
not recover  the  horse  originally  his  from  C,  C  having  acted  in 
good  faith:  Benedict  v.  Williams,  48  Hun,  123.  A,  by  falsely 
representing  himself  to  be  of  age,  he  being  in  fact  an  infant, 
obtained  personal  property  by  purchase  from  the  owner,  and 
then  turned  it  over  to  B.  Held,  that  the  owner  could  maintain 
replevin  against  B,  and  this  without  proving  collusion  between 
A  and  B;  and  that  evidence  of  similar  frauds  perpetrated  by  A 
might  be  shown:  Neff  v.  Landis,  110  Pa.  St.  204. 

§  3647.  Demand  when  Necessary.  —  Where  the  prop- 
erty came  into  the  defendant's  possession  without  any 
wrong  on  his  part  (the  statutes,  as  we  have  seen,  allowing 
the  action  in  such  cases),  a  demand  is  essential.'  The 
action  will  not  lie  against  a  purchaser  in  good  faith  from 
a  wrongful  taker  until  after  demand  made  for  the  de- 
livery.^ A  consignee  of  goods  sent  C.  0.  D.  cannot  main- 
tain replevin  against  the  carrier  before  payment  and 
delivery.'  A  bailor  who  has  left  machinery  for  repairs 
cannot  maintain  replevin  therefor  without  first  tendering 
the  amount  due  for  the  repairs.*  A  tender  of  the  pur- 
chase-money and  demand  are  essential  to  replevying 
chattels  bargained  but  not  paid  for,  where  no  time  nor 
place  is  fixed  for  the  delivery.* 

But  a  demand  is  not  necessary  where  the  taking  was 
wrongful;^  or  where  the  defendant  purchased  the  goods 

1  Millapaugh  v.    Mitchell,    8    Barb.  Newman  v.  Jones,  47  Me.  520;  Mills- 

333;  Gillet  v.  Roberts,  57  N.  Y.  28;  paugh  v.  Mitchell,  8  Barb.  333.     But 

Bearing  v.  Ford,  21  Miss.  269;  Ingalls  see    contra,    Trudo    v.    Anderson,    10 

V.  Bulkley,   13  111.  315;  Galvin  u.  Ba-  Mich.  357;  81  Am.  Deo.  795. 

con,    11   Me.    28;   25   Am.    Dec.  258;  »  Lane  v.  Chadwiok,  146  Mass.  68. 

Adams  «.  Wood,  51  Mich.  411;  Becker  *  Brown  v.   Dempsey,    95    Pa.  St. 

ti.  Vandercook,  54  Mich.  114.  243. 

'  Conner  v.  Comstock,  17  Ind.  90;  *  Hart  v.  Livingston,  29  Iowa,  217. 

Wood  V.  Cohen,  6  Ind.  455;  63  Am.  «  Galvin   v.    Bacon,    11   Me.  28;  25 

Dec.  389;  Stauchfield  v.  Palmer,  4  G.  Am.  Deo.  258;  Clark  v.  Lewis,  35  111. 

Greene,  23;  Stratton  v.  Allen,  7  Minn.  417;  Tuttle  v.  Robinson,  78  111.  332; 

502;  Gilchrist  v.   Moore,  7   Iowa,  9;  Farwell  v.  Hanohett,  19  111.  App.  620. 
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with  knowledge  that  his  vendor  obtained  them  by  fraud;* 
or  against  one  holding  the  property  under  a  trespasser;* 


1  Goldsohmidt  v.  Berry,  18  111.  App. 
276;  Butters  v.  Haugbwout,  42  111.  18; 
89  Am.  Deo.  401.  Where  the  buyer 
of  goods  obtains  them  by  fraud,  the 
seller  may  maintain  replevin  against 
the  buyer;  and  a  demand  is  not  neces- 
sary. And  if  the  seller  proves  that 
the  buyer  bought  with  the  intention  of 
not  paying,  he  need  not  also  prove  that 
means  to  deceive,  and  which  did  de- 
ceive, were  used:  Farwell  v.  Hanchett, 
120  111.  573.  In  Shoemaker  v.  Simp- 
son, 16  Kan.  43,  the  court  says:  "A 
demand  of  the  property  before  com- 
mencing an  action  of  replevin  is 
necessary  only  where  the  possession 
of  the  property  by  the  defendant  is 
rightful,  or  at  least  not  wrongful,  and 
where  a  demand  is  required  to  termi- 
nate such  rightful  possession,  or  to 
convert  what  was  previously  an  inno- 
cent possession  into  a  wrongful  one. 
A  demand  never  was  necessary  in  a 
replevin  action  where  the  possession  of 
the  property  by  the  defendant  was 
already  wrongful  without  a  demand. 
And  all  that  is  necessary  to  make  the 
possession  of  the  property  of  another 
wrongful  in  law  is,  that  the  possession 
be  without  the  authority  of  the  owner 
and  inconsistent  with  his  rights.  We 
think  it  may  be  laid  down  as  a  rule 
that  whenever  one  person  obtains  the 
possession  of  the  personal  property  of 
another  without  the  consent  of  the 
owner,  and  then,  without  any  right 
which  the  law  will  recognize,  asserts  a 
claim  to  the  property  inconsistent 
with  the  owner's  right  of  property 
and  right  of  possession,  then  the  pos- 
session of  such  person  will  immediately 
become  illegal  and  wrongful,  and  no 
demand  for  the  property  will  be  re- 
quired to  be  made  by  the  owner  before 
he  commences  an  action  of  feplevin 
for  its  recovery,  although  the  posses- 
sor may  ever  so  honestly  entertain 
the  belief  that  hia  claim  to  the  prop- 
erty is  both  legal  and  just.  An  inno- 
cent owner  of  property  is  not  to  be 
subject  to  additional  inconvenience 
and  burdens  merely  because  some 
other  person  may  be  innocent  and 
ignorant.  The  innocence  and  igno- 
rance of  the  person  in  possession  of 
another's  property  cannot  in  any  man- 


ner abridge  the  legal  rights  of  the 
owner.  The  owner  of  property  who 
has  the  present  and  existing  right  of 
possession  is  not  to  be  postponed  on 
account  of  the  ignorance  or  innocence 
of  some  other  person  who  claims  ad- 
versely to  him.  Nor  is  such  owner,  if 
he  commences  an  action  of  replevin 
for  his  property,  bound  to  tender  an 
issue,  or  to  litigate  a  question,  founded 
merely  upon  the  ignorance  and  inno- 
cence of  the  party  who  claims  adversely 
to  him.  These  views,  we  think,  are 
sustained  by  the  great  weight  of  au- 
thority: Trudo  V.  Anderson,  10  Mich. 
357;  81  Am.  Dec.  795;  Ballou  v. 
O'Brien,  20  Mich.  304;  Clark  v.  Lewis, 
35  111.  417;  McNeil  v.  Arnold,  17  Ark. 
155;  McDonald  o.  Smith,  21  Ark.  422; 
Galvin  v.  Bacon,  11  Me.  28;  25  Am. 
Dec.  258;  Newell  v.  Newell,  34  Miss. 
386;  Smith  v.  McLean,  24  Iowa,  322. 
The  last  two  cases  decide  that  a  de- 
fendant, by  pleading  title  in  himself, 
waives  any  right  that  he  might  other- 
wise have  to  claim  that  a  previous 
demand  should  have  been  made  for 
the  property.  Of  course  replevin 
could  not  be  maintained  against  a 
person  who  came  innocently  into  the 
possession  of  the  property,  who  never 
claimed  any  interest  in  it,  and  who 
never  disputed  the  owner's  right 
thereto.  But  if  sued,  he  should  dis- 
claim and  not  set  up  title  and  right  of 
possession  in  himself,  as  the  defend- 
ants did  in  this  case.  With  respect  to 
the  question  of  a  necessity  for  a  de- 
mand, where  the  defendant  has  come 
into  the  possession  of  the  property  with 
the  consent  of  the  owner,  and  then 
wrongfully  claims  the  property  as  his 
own,  we  have  not  expressed  any  opin- 
ion, and  shall  not  do  so  in  this  case. 
In  the  present  case  the  defendants  did 
not  come  into  the  possession  of  the 
property  with  the  consent  of  the 
owners,  and  after  they  got  possession 
of  it  they  claimed  it  as  their  own,  and 
after  this  suit  was  commenced,  they 
set  up  in  their  answer  an  afiSrmative 
claim  of  title  and  right  of  possession  in 
themselves,  and  they  obtained  a  judg- 
ment to  that  effect  in  the  court  below. 
We  think  no  demand  was  necessary. " 
2  Ballou  V.  O'Brien,  20  Mich.  304. 
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or  agaiast  an  officer  for  goods  seized  by  him  in  abuse  of 
his  authority;^  or  where  plaintiff  and  defendant  claim 
under  the  same  right;^  or  where  the  parties  had  stipulated 
that  the  goods  should  be  sold  and  the  proceeds  paid  over 
to  the  one  entitled.^  A  demand  by  the  owner  of  property 
seized  by  an  officer,  on  a  writ  against  a  third  person,  is 
not  a  necessary  prerequisite  to  an  action  against  the 
officer.*  If  a  person,  acting  as  the  agent  of  another,  buys 
at  a  sale  property  which  has  been  attached  as  the  property 
of  a  person  other  than  the  owner,  and  takes  possession  of 
and  claims  to  hold  it  for  his  principal,  no  demand  upon 
him  by  the  owner  is  necessary  before  commencing  an 
action  of  replevin  therefor.'  Where  goods  are  delivered 
by  mistake  to  one  who  has  no  right  to  the  possession,  and 
he,  instead  of  endeavoring  to  correct  the  mistake,  lends 
himself  to  favor  it,  and  without  authority  performs  ser- 
vices respecting  them,  and  claims  thereby  a  lien,  he  may 
be  regarded  as  a  wrong-doer  from  the  beginning,  and  an 
action  will  lie  against  him  without  demand.*  In  some 
states  the  omission  to  make  a  demand  prevents  the  re- 
covery of  costs  by  the  plaintiff." 

It  is  not  essential  to  a  sufficient  demand,  in  a  replevin 
of  numerous  and  widely  scattered  articles  of  personal 
property,  after  a  peremptory  refusal  to  surrender,  that 
the  plaintiff  should  try  to  compel  the  defendant  to  hear  a 
list  thereof  read,  or  to  go  with  him  from  place  to  place 
to  have  them  pointed  out.*  A  plaintiff  after  demand 
need  not  delay  serving  his  writ  in  order  that  the  defend- 
ant may  satisfy  himself  that  the  demand  is  rightfully 
made.'  A  demand  on  one  having  no  control  of  the  prop- 
erty nor  authority  to  deliver  it  effects  nothing.^" 

'  Vauderhorat  v.   Bacon,  38  Mich.  '  Parves  v.  Moltz,  2  Abb.  Pr.,  N.  S., 

669;  31  Am.  Kep.  328.  409;  32  How.  Pr.  478. 

^  Lamping  v.  Keenan,  9  Col.  390;  '  Homan  v.  Labor,  1  Neb.  210;  Lewis 

Redding  v.  Page,  52  Iowa,  406;  Smith  ».  Masters,  8  Blaekf.   244;  Prime  v. 

V.  McLean,  24  Iowa,  322.                .  Cobb,  63  Me.  200. 

=  Butters  v.  Haughwout,  42  111.  18;  « Appleton    v.     Barrett,    29    Wis. 

89  Am.  Dec.  401.  221. 

*  Hexter  v.  Schneider,  14  Or.  184.  »  Parker  v.  Palmer,  13  R.  I.  359. 

"  Edmunds  v.  Hill,  133  Mass.  445.  '•  Barnes  v.  Gardner,  60  Mich.  133. 
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Illusteations. — A  married  woman  hired  chattels.  When 
she  wanted  to  deliver  them  to  the  lessor,  she  made  a  demand  for 
them  in  the  lessor's  name  on  her  husband,  who  held  them  in 
her  right.  He  refused  to  deliver  them  up.  Held,  a  sufiBcient 
demand  on  which  to  base  a  replevin  suit  by  the  lessor:  Brown 
V.  Poland,  54  Conn.  313.  By  the  terms  of  a  trust  deed  the 
trustee  was  granted  right  of  possession  on  default  in  payment. 
Held,  that  no  precedent  demand  was  necessary  to  an  action  of 
replevin  for  the  goods:  Morris  v.  Rucks,  62  Miss.  76.  An  action 
of  replevin  was  brought  before  demand,  the  writ  being  made  to 
be  used  only  in  case  of  the  defendant's  refusal  to  give  up  the 
property.  Held,  not  to  have  been  prematurely  commenced: 
O'Neil  V.  Bailey,  68  Me.  429. 

§  3648.  Defenses. — An  action  of  replevin  is  barred  by 
any  proof  that  the  plaintiff,  when  he  began  the  suit,  had 
no  right  to  the  possession.^  Notwithstanding  the  true 
owner  has  been  guilty  of  a  breach  of  the  peace  in  retaking 
it  from  a  person  who  has  wrongfully  obtained  possession,  he 
may  show  his  title,  in  defense  of  an  action  by  such  per- 
son, brought  to  recover  possession.  The  wrongful  pos- 
sessor cannot  maintain  an  action  to  recover  possession 
merely  upon  the  breach  of  the  peace.*  Evidence  is  admis- 
sible in  defense  that  plaintiff  had  sold  the  property  to 
defendant,  even  though  plaintiff's  title,  at  the  time  of  such 
sale  had  been  qualified,  and  not  absolute,'  An  action  to 
recover  possession  of  personal  property  may  be  defeated 
by  a  showing  that,  during  the  pendency  of  the  action, 
and  before  a  trial  thereof,  the  defendant  has  beeh  required 
to  deliver,  and  has  delivered,  the  property  to  a  third  per- 
son entitled  to  its  possession  as  against  both  plaintiff  and 
defendant.^  The  defendant  in  replevin,  under  a  plea  of 
property  in  a  stranger,  may  prove  that  a  sale  by  such 
stranger,  under  which  the  plaintiff  claims,  was  fraudulent.^ 
Title  in  a  third  person  not  a  party  to  an  action  cannot  be 

>  Clark   V.    West,    23    Mich.    242;  '  Bragdon  v.  Penney,  35  Minn.  204. 

Belden  v.  Laing,  8  Mich.  500.     And  *  Bolander  v.  Gentry,  36  Cal.  105; 

aee  ante,  §  3644.  95  Am.  Dec.  162. 

» Alsbrook   v.    Shields,    67    N.   C.  ^  Quincy  v.   HaU,  1  Pick.  357;  11 

333.  Am.  Dec.  198. 
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shown  in  defense  to  a  suit  in  replevin.'  A  third  party's 
lien  is  no  defense  in  replevin;  the  plaintiff  takes  subject 
thereto.^  The  fact  that  horses  taken  from  plaintiff  in 
replevin  were  designed  by  him  to  be  transferred  to  the 
winner  in  an  unlawful  lottery  cannot  be  availed  of  to 
defeat  plaintiff's  right  to  recover.' 

§  3649.  Pleading  and  Practice— By  Plaintiff.— Under 
the  statutes,  the  forms  and  methods  of  pleading  and  prac- 
tice are  particularly  set  out,  and  should  be  consulted  by  the 
practitioner.*  The  petition  must  show  that  defendant 
was  in  possession  of  the  property  at  the  time  the  action 
was  commenced;*  and  that  the  property  is  wrongfully  de- 
tained, or  facts  from  which  a  wrongful  detention  may  be 
implied ;°  and  that  the  goods  taken  are  plaintiff's  property, 
and  that  they  were  taken  out  of  his  possession.'  An  alle- 
gation that  the  plaintiff  is  "  owner  "  and  "  entitled  to  pos- 
session "  is  sufficient,  the  latter  part  being  rejected  as 
surplusage.*    An  allegation  that  the  defendant  "wrong- 

'  Reed  V.  Reed,  13  Iowa,  5;  Corbitt  no  affidavit  appears  on  file  as  required 

V.  Heisey,  15  Iowa,  296;  McClung  v.  by  statute,  parol  evidence  is  admissi- 

Bergfield,  4  Minn.  148.  ble   to   show   that   the    affidavit  was 

'  McGill  V.  Howard,  61  Miss.  411.  made  and  filed,  and  that  it  has  been 

'  Martin  v.  Hodge,  47  Ark.  378;  58  lost  or  mislaid:  Morgan  v.  Morgan,  31 

Am.  Rep.  763.  Miss.  546. 

*  A  writ  of  replevin  is  a  writ  of  *  Davis  v.  Randolph,  3  Mo.  App. 
summons,  not  attachment,  and  ser-  454.  See  ante,  §  3644.  It  is  sufficient 
vice  upon  the  defendant  must  con-  if  it  avers  ownership  and  a  right  of 
form  to  the  provisions  of  the  statute  possession,  without  averring  that  the 
as  to  the  service  of  writs  of  summons,  property  was  not  taken  in  execution, 
Delivery  of  a  copy  to  the  agent  of  the  etc. :  Daniels  v.  Cole,  21  Neb.  156. 
defendant,  the  latter  being  out  of  the  *  Staley  House  Furnishing  Co.  v. 
state,  is  not  sufficient:  Gaffield  v.  Wallace,  21  Mo.  App.  128. 
Avery,  43  Vt.  668.  In  replevin,  the  '  Luther  v.  Arnold,  8  Rich.  24;  62 
statutory  affidavit  describing  the  Am.  Deo.  422.  A  complaint  in  re- 
goods,  and  averring  right  of  posses-  plevin  that  does  not  allege  ownership 
sion  in  plaintiff,  is  an  absolute  pre-  of  the  property,  but  only  alleges  a 
requisite  to  an  order  for  delivery:  promise  of  the  defendant  to  vest  the 
Bardwell  v.  Stubbert,  17  Neb.  485;  ownership  in  the  plaintiff  on  certain 
Wilber  v.  Flood,  14  Mich.  40;  93  conditions  being  complied  with,  is  bad; 
Am.  Dec.  203;  Milliken  v.  Lyle,  6  Bailey  u.  Troxell,  43  Ind.  432.  The 
Hill,  623.  But  it  is  held  in  Missouri  burden  of  proof  is  upon  plaintiff  in  re- 
that  a,  replevin  suit  is  maintainable  plevin  where  the  answer  sets  up,  in 
although  there  is  no  statutory  affida-  substance,  property  in  the  defendant: 
vit,  the  want  thereof  not  going  to  the  Turner  v.  Cool,  23  Ind.  56;  85  Am. 
jurisdiction:   Bingham  v.  Morrow,  29  Dec.  449. 

Mo.  App.  448.     On  motion  to  quash  a  *  Pattison    v.    Adams,   Hill   &   D. 

writ  of  replevin,  on  the  ground  that  428. 
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fully  detains  from  the  plaintifif  the  following  goods  and 
chattels  of  the  plaintiff"  is  a  sufficient  averment  of  prop- 
erty in  the  plaintiff.*  An  allegation  that  a  party  is  "en- 
titled to  the  possession  "  of  property  of  which  he  sues  to  _ 
recover  the  rents  and  profits  is  bad,  because  it  asserts 
merely  a  conclusion  of  law.^  The  declaration  or  petition, 
however,  must  contain  a  sufficient  description  of  the  prop- 
erty to  identify  it.'  The  fact  that  the  property  was  so 
mingled  by  defendants  with  similar  property  of  their 
own  that  plaintiff's  property  cannot  be  identified  does 
not  relieve  him  from  the  necessity  of  identification.*  But 
while  a  complaint  in  replevin  should  describe  the  prop- 
erty with  reasonable  certainty,  the  defendant,  in  whose 
possession  the  property  remains,  and  who  cannot,  under 
the  circumstances,  be  affected  by  an  indefinite  descrip- 
tion, cannot  object  to  it.'  In  the  following  cases  the 
declarations  were  held  sufficient:  A  description  of  the 
property  as  "two  yearlings,  red  and  white  in  color";'  or 
as  "  six  oxen";'  or  as  "fourteen  skimmers  and  ladles," 
without  saying  how  many  of  each;'  or  as  "one  white 
shoat  of  the  value  of  fourteen  dollars";'  or  for  "a  box  of 
skin  and  furs,  marked  J.  Windoes,  Logansport,  Indi- 
ana";'" or  as  "a  certain  storehouse,  warehouse,  and  the 
goods  herein  contained,  being  the  store  in  Council  Bluffs 
known  and  designated  as  the  store  of  your  petitioner";" 
or  as  "  goods,  stock,  and  fixtures  in  store  at  Johnston,  at 
a  place  called  Dry  Dock,  occupied  by  said  Leach,  the  de- 
fendant, of  the  value  of  eight  hundred  dollars,  and  the 
books  of  account  and  evidence  of  indebtedness  of  persons 

'  Simmons  v.  Lyons,  55  N.  Y.  671;  '  Foredice  v.  Rinehart,  11  Or.  208. 

35  N.  Y.  Sup.  Ct.  557;  Van  der  Miu-  «  Kelso  v.  Saxton,  40  Mich.  666. 

den  ».  Elaas,  6  Thomp.  &  0.  67.  '  Farwell  v.  Fox,  18  Mich.  166. 

2  Sheridan  v.  Jackson,  72  N.  Y.  173.  *  Bourn    v.    Mattaire,    2    Strange, 

'  Stevens  v.  Osman,  1  Mich.  92;  48  1015. 

Am.  Deo.  696.     A  description  in  the  '  Onstatt  v.  Ream,  30  Ind.  259;  95 

aflSdavit  annexed  to  the  writ  is  not  Am.  Dec.  695. 

sufficient:  Patersonr.  Parsell,  38  Mich.  '"  Minchrod  v.   Windoes,    29    Ind. 

607.  288. 

*  Ames    V.   Mississippi  etc.   Co.,   8  "  Ellsworth ».  Henshall,  4  G.  Greene, 

Minn.  467.  417. 
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to  said  Leach,  of  the  value  of  fifty  dollars  ";'  or  as  "  goods 
and  chattels  of  him,  the  said  plaintiff,  to  wit,  two  car- 
riages and  two  horses  of  the  value  of  seven  hundred  dol- 
lars";^ or  "the  goods  and  chattels  following,  viz.,  the 
contents  of  a  grocery  store,"  describing  the  store  and 
naming  the  person  by  whom  the  goods  were  taken  and 
held;'  or  "one  crib  of  corn,  said  crib  being  the  north 
crib  of  three  cribs  situated  south  of  the  house."*  But  if 
a  plaintiff  describe  the  property  as  two  bay  horses,  and 
the  proof  shows  oue  of  them  was  a  sorrel,  the  variance  is 
fatal.'  In  replevin  for  several  articles,  it  is  not  necessary 
to  state  the  separate  value  of  each  article,  but  only  the 
value  of  the  whole;"  nor  in  replevin  for  property  taken 
in  execution,  and  claimed  as  exempt,  is  it  necessary  to 
specifically  set  out  the  character  of  the  property  in  the 
declaration,  so  as  to  show  the  exemption.' 

The  writ  need  not  allege  the  value  of  the  goods  replevied.' 
An  allegation  of  venue  is  necessary  to  the  jurisdiction  in 
an  action  to  recover  specific  personal  property.'  Special 
damages  for  the  detention  may  be  proved  and  recovered 
without  being  alleged  in  the  declaration.'"  The  subject- 
matter  of  litigation  in  replevin  is  the  property  mentioned 
in  the  complaint;  and  the  defendant  cannot,  in  the  same 
action,  claim  the  return  of  other  property  not  mentioned 
therein."  Keplevin  to  recover  property  owned  by  two  per- 
sons jointly,  and  without  susceptibility  of  separation,  must 
be  brought  in  their  joint  name.'^ 

§  3650.  By  Defendant.  —  The  plea  of  non  cepit  or  non 
detinet  admits  the  right  of  property  in  the  plaintiff,  but 

>  Waldron  v.  Leach,  9  R.  I.  588.  eroy  v.  Trimper,  8  Allen,  398;  85  Am. 

'  Ruoh  V.  Morris,  28  Pa.  St.  245.  Dec.  714.     The  jurisdiction  of  actions 

'  Litohman  v.  Potter,  116  Mass.  371.  in  replevin  depends  not  upon  the  alle- 

•  Smith  V.  Stanford,  62  Ind.  392.  gatious  of  the  writ,  or  the  estimate  of 

'  Taylor  V.  Riddle,  35  111.  567.  the   appraisers,  but   upon  the  actual 

'  Root  V.  Woodruff,  6  Hill.  418.  value    of    the    goods:     Davenport  v. 

'  Elliott  V.  Whitmore,  5  Mich.  532.  Burke,  9  Allen,  116. 

"Blake  v.  Darling,  116  Mass.  300;  »  Stiles  u  James,  2  Wash.  194. 

Litohman  v.  Potter,   116  Mass.   371.  "  Clark  u.  Martin,  120  Mass.  543. 

As  to  when  value  of  the  property  must  "  Lovensohn  v.  Ward,  45  Cal.  8. 

be  alleged  in  the  complaint,  see  Pom-  ''  Collier  v.  Yearwood,  5  Baxt.  581. 
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denies  the  taking  and  detention.^  A  defendant  in  replevin, 
as  in  other  actions,  may  plead  several  pleas.''  Pleas  of 
non  cepit  and  property  are  not  inconsistent.'  In  replevin 
a  plea  of  property  in  the  defendant  or  a  stranger  is  good.* 
The  general  issue  raises  the  question  of  the  property  of 
the  plaintiff.^  The  general  issue  puts  in  issue  every  fact 
stated  in  the  declaration  necessary  to  sustain  plaintiff's 
action,  and  not  the  detention  of  the  property  only."  Not 
guilty  is  the  general  issue  in  replevin  in  Missouri.'  In 
replevin  an  officer  may  plead  the  general  issue,  and  give 
special  matter  in  evidence,  without  notice.'  Under  a  plea 
of  not  guilty,  the  defendant  can  give  evidence  of  special 
matter  showing  that  plaintiff  is  not  entitled  to  the  pos- 
session.' Under  the  general  issue  defendant  may  show 
that  he  holds  the  goods  as  sheriff,  under  attachment 
against  a  third  person."     Where  the  answer  is  a  general 


'  Van  Namee  v.  Bradley,  69  111.  299; 
Maokinley  v.  McGregor,  3  Whart.  369; 
31  Am.  Deo.  522;  Harper  v.  Baker,  3 
T.  B.  Mon.  422;  16  Am.  Deo.  112. 
The  plea  of  rum  cepit  puts  in  issue  only 
the  taking:  Carroll  v.  Harris,  19  Ark. 
237;  Ringo  v.  Field,  6  Ark.  43;  Vose 
V.  Hart,  12  111.  378;  Bourk  v.  Riggs, 
38  111.  320;  Wilson  v.  Royston,  2  Ark. 
315;  Trotter  v.  Taylor,  5  Blackf.  431; 
Galusha  v.  Butterfield,  3  111.  227; 
Harper  v.  Baker,  3  T.  B.  Mon.  421;  16* 
Am.  Deo.  112;  Vickery  v.  Sherborne, 
20  Me.  34;  Ely  v.  Ehle,  3  N.  Y.  506; 
Rowland  v.  Mann,  6  Ired.  38.  Non 
detinet  admits  the  faot  of  the  wrongful 
taking  alleged  in  a  declaration  in  re- 
plevin; Simmons  v.  Jenkins,  76  111. 
479.  Non  cepit,  in  replevin,  puts  in 
issue  the  question  of  general  property 
only,  and  not  of  special  property. 
On  non  cepit  the  issue  must  be  for  the 
defendant,  if  there  was  not  a  wrongful 
taking  of  the  goods  from  the  possession 
of  another:  Meany  v.  Head,  I  Mason, 
319.  Where  there  are  pleas  of  prop- 
erty and  non  cepit,  the  latter  plea  must 
be  disposed  of  before  there  can  be  a 
final  judgment:  Hamilton  v.  Colt,  14 
R.  I.  209. 

2  Martin  v.  Ray,  1  Blackf.  291. 

'  Dickson   v.   Mathers,    Hemp.    65; 


Whitwell  V.  Wells,  24  Pick.  25;  Simp- 
son V.  MoFarland,  18  Pick.  427;  29 
Am.  Dec.  602;  Shuter  v.  Page,  11 
Johns.  196;  Cummings  v.  Gann,  52 
Pa.  St.  484.   ^ 

'  Dermott  v.  Wallaeh,  1  Black,  96; 
Edwards  t>.  McCurdy,  13  111.  496; 
Martina.  Ray,  1  Blackf.  291;  Hall  v. 
Henline,  9  Ind.  256;  Chambers  v. 
Hunt,  18  N.  J.  L.  339;  Harrison  v. 
Mcintosh,  1  Johns.  380;  Ingraham  v. 
Mead,  1  Hill,  353.  Plea  of  "property 
in  defendant "  is  a  claim  of  the  entire 
thing,  and  puts  the  plaintiff  on  proof 
of  his  right  to  it:  iU^cIlvaiue  v.  Hol- 
land, 5  Harr.  (Del.)  10.  An  averment 
by  the  defendant  in  replevin  that  he 
bought  the  property  of  a  third  party 
is  a  sufficient  denial  of  the  plaintiff's 
allegation  of  ownership:  Litchfield  ». 
Halligim,  48  Iowa,  126.      ' 

s  Ashby  V.  West,  3  Ind.  170;  Dil- 
lingham V.  Smith,  30  Me.  370;  Huron 
V.  Beckwith,  1  Wis.  17;  Scudder  v. 
Worster,  11  Cush.  573. 

*  Loomis  V.  Foster,  1  Mich.  165; 
Child  V.  Child,  13  Wis.  17;  Snook  v. 
Davis,  6  Mich.  156. 

'  Gibson  v.  Mozier,  9  Mo.  256. 

8  Coon  V.  Congden,  12  Wend.  496. 

'  Holliday  v.  McKinne,  22  Fla.  153. 

"  Young  V.  Glascock,  79  Mo.  574. 
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denial,  it  will  not  be  required  to  be  made  more  definite 
and  certain.'' 

.  In  some  states  it  is  held  that  an  answer  of  property  in 
a  stranger  or  in  the  defendant  in  effect  denies  the  prop- 
erty or  ownership  of  the  plaintiff,  and  is  a  good  plea  in 
bar,  and  completes  the  issue  without  a  reply."  In  others, 
the  rule  is,  that  if  defendant  pleads  property  in  himself 
or  a  third  person,  he  must  in  the  same  plea  traverse  the 
plaintiff's  allegation  of  right.  The  allegation  of  property 
in  the  defendant  or  in  a  third  person  is  only  considered 
as  inducement  to  the  traverse  of  the  plaintiff's  right,  and 
the  plaintiff  must  take  issue  on  the  traverse,  and  not  on 
the  inducement;  and  on  such  an  issue  the  substantial 
matter  in  dispute  is  the  right  of  the  plaintiff  to  the  prop- 
erty. The  plaintiff  holds  the  aflSirmative  of  the  issue,  and 
must  sustain  his  right  or  fail  in  the  action.'  Under  the 
plea  of  property,  the  defendant  is  not  bound  to  give  no- 
tice that  he  claims  under  any  special  title;  as,  for  instance, 
a  lien  for  work  thereon.  The  plaintiff,  thereupon,  must 
prove  the  right  of  exclusive  possession.*  A  general  denial 
by  defendant  in  replevin,  even  if  followed  by  a  special 
averment  of  title  in  him^  will  not  relieve  plaintiff  from 
showing  that  he  was  entitled  to  possession  of  the  prop- 
erty, and  that  defendant  had*the  possession  in  fact  at  the 
commencement  of  the  action.'  The  defendant  need  not 
deny  the  amount  of  value  or  allegation  of  damages.  They 
must  be  proved,  though  defendant  puts  in  no  answer. 
This  was  the  practice  before  the  codes,  and  is  so  now." 

1  Aultman ».  Stichler,  21  Neb.  72.  Cranoh    C.     C.     39;     Pennington    v. 

'  Landers  v.  George,  40  Ind.  160.  Chandler,  5  Harr.  (Del.)  394;  Ander- 

'  Atkins    V.   Byrnes,    71    111.    326;  son  v.  Taloott,  6  111.  365;  Turner  v. 

Peake  v.  Conlan,  43  Iowa,  297;  Pope  Cool,   23  Ind.   56;  85  Am.   Dec.  449; 

V.  Jackson,   65  Me.   162;  Van  Namee  Hunt  v.  Chambers,   21   N.  J.  L.  620; 

V.  Bradley,  69   111.  299;   McFarlan  v.  Harwood  v.   Smethurst,   29  N.  J.  L. 

McClellan,  3  JJl.  App.  295.     The  onus  195;  80  Am.  Deo.  207. 

of  proof  is  not  thrown  on  defendant  *  Mathias    u.    Seller.?,    86    Pa.    St. 

by  pjea  of  property  in  replevin,  and  486. 

therefore  he  is  not  entitled  to  com-  '  Wheeler -and  Wilson  Mfg.  Co.  v. 

mence    and   conclude   the   argument:  Teetzlaff,  53  W^is.  211. 

Marsh  v.  Pier,  4  Rawle,  273;  26  Am.  «  Jenkins  v.  Steanka,  19  Wis.   126; 

Dee.  131;  Williamson  v.  Ringgold,  4  88  Am.  Dec.  675. 
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§  3651.  Verdict  and  Judgment.  —  The  verdict  and 
judgment  in  replevin  must  determine  the  right  to  the 
possession  of  all  the  property  involved,  even  though  a 
part  thereof  was  not  taken  from  the  defendant,  and  the 
answer  did  not  claim  a  return  of  the  property.^  Where 
plaintiff  claims  the  ownership,  the  verdict  must  pass  on 
the  question,  or  no  judgment  can  be  rendered  for  the 
plaintiff.^  A  verdict  for  parties  who  have  replevied  prop- 
erty should  find  the  value  of  the  various  items,  as  they 
have  the  right,  under  the  statute,  to  return  a  part  in  sat- 
isfaction pro  tanto.^  Plaintiff  cannot  complain  if  the  jury 
find  the  value  of  the  goods  to  be  that  sworn  to  by  him 
when  he  sued  out  the  writ,  due  allowance  being  made  for 
the  difference  in  value  between  that  time  and  the  time  of 
trial.^  Where  the  property  has  already  been  delivered  to 
the  plaintiff,  a  general  verdict  in  his  favor  is  sufficient, 
without  an  assessment  of  value.  Nor  is  the  verdict  de- 
fective in  not  finding  on  the  question  of  damages,  even 
though  damages  are  claimed.'  A  general  verdict  for 
defendant  in  replevin  finds  all  the  issues  against  plaintiff.* 

The  judgment  is  conclusive  on  the  question  of  owner- 
ship,' and  it  concludes  the  parties  as  to  the  value  of  the 
property  as  well  as  to  its  ownership.'  A  judgment  similar 
to  that  rendered  in  assumpsit  is  not  proper  in  a  replevin 
suit,  and  should  be  arrested.'  In  replevin,  there  can  be 
no  judgment  for  damages  where  there  can  be  none  for 

'  Carrier  v.  Carrier,  71  Wis.  111.  plevin,  it  is  essential  that  the  value  of 

'  Phipps  ».  Taylor,  15  Or.  484  the   property  should   be   ascertained, 

*  Cook  V.  Halsell,  65  Tex.  1.  and  the  sheriff  is  required  to  assess  its 

*  Schultz  V.  Hickman,  27  Mo.  App.  value  when  taking  the  bond  required 
21.  of  the  claimant.     This  estimate  may 

'  Presoott  V.  Heilner,  13  Or.  200.  be  acquiesced  in  by  the  parties  to  the 

*  Baldwin  v.  Burrows,  95  Ind.  81.  suit  and  taken  as  the  true  value  for 
'  McFadden  v.  Fritz,  110  Ind.  1.  the  purpose  of  rendition  and  enforce- 
^  Smith  V.  Mosby,  98  Ind.  445.    But  ment  of   judgment;   but  it  has  never 

a  judgment  for  defendant  in  replevin  been  held  that  the  estimate  of  value 

is  not  invalidated  because  the  value  of  thus  made  was  conclusive  upon   the 

each   separate  article  was  not  found:  parties;  Linn  v.  Wright,  18  Tex.  317; 

Whetmore  v.  Rupe,  65  Cal.  237.     Un-  70  Am.  Deo.  283. 

der  the  Texas  statute,   in  order   to  '  Hamilton  v.  Clark,  25  Mo.  App. 

render  judgment  in  an  action  of  re-  428. 
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return.^  A  judgment  in  an  action  to  recover  the  posses- 
sion of  personal  property  which  is  not  in  the  alternative 
form  prescribed  by  statute  is  erroneous.^  A  replevin  suit 
is  a  possessory  action,  and  the  judgment  does  not  deter- 
mine the  right  of  property,  where  it  is  not  put  in  issue.' 
A  judgment  in  replevin  will  not  be  reversed  because  of 
uncertainty  in  the  description  of  the  property,  where  the 
record,  as  a  whole,  suflBciently  indicates  and  points  it  out,^ 
A  nonsuit  should  not  be  granted  in  replevin.' 

§  3652.  Damages. — The  primary  purpose  of  replevin 
is  to  recover  the  property  in  specie,  not  its  value.^  Re- 
plevin is  a  mixed  action.  It  is  a  demand  for  tlie  thing 
itself,  and  also  for  damages  for  the  taking  and  detention. 
The  defendant  has  his  election  to  deliver  the  property  on 
the  writ  when  the  sheriff  calls  for  it,  or  to  retain  it  on 
giving  security.  If  the  property  be  delivered  to  the  plain- 
tiff, the  defendant  is  answerable  in  damages  for  the  taking 
and  detention  up  to  the  time  of  delivery;  if  retained,  he 
is  answerable,  in  addition,  for  the  full  value.  In  no  event 
can  the  property  itself  be  recovered  at  law  from  the  de- 
fendant, nor  can  he  tender  it,  afterwards,  in  discharge  of 
the  action.'  Nominal  damages  follow  a  judgment  for  the 
plaintiff  as  of  course.^  Damages  for  the  detention  are 
recoverable  only  in  case  of  a  return.'  Damages  for  de- 
fendant cannot  exceed  the  value  of  the  property.'"  To 
warrant  any  judgment  for  damages  in  replevin,  the  ver- 
dict must  assess  damages  as  such;  assessing  the  value  of 
the  property  will  not  answer  this  purpose."  Where  the 
plaintiff  fails  in  an  action  of  replevin,  in  the  absence  of 
proof  of  actual  damages,  the  defendant  is  entitled  to  the 

'  Neis  V.  Gillen,  27  Ark.  184.  '  Fisher  v.  Whoollery,   25  Pa.  St. 

2  Stewart  v.  Taylor,  68  Cal.  5.  197. 

'  McFadden  v.  Ross,  108  Ind.  512.  «  Hammond    v.    SoUiday,     8    Col. 

*  Coleman  v.  Reed,  75  Iowa,  304;  9  610. 

Am.  St.  Rep.  484.  '  Romberg    v.     Hughes,    18    Neb. 

'  Ahlman  v.  Meyer,  19  Neb.  63.  579. 

«  Herdio  v.  Young,  55  Pa.  St.  176;  "  Cruts  ».  Wray,  19  Neb.  581. 

93  Am.  Deo.  739.  "  Black  v.  Wiuterstein,  6  Neb.  224. 
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nominal  damages  only.'  A  defendant  in  replevin  who 
has  prevented  the  plaintiffs  obtaining  actual  possession 
of  the  property  is  not  entitled  to  damages  for  its  deten- 
tion; and  if  there  has  never  been  an  actual  change  of 
possession,  an  order  for  a  return  is  unnecessary.'  / 

The  measure  of  damages  where  the  property  cannot  be 
returned  or  the  plaintiff  takes  judgment  for  its  value  is 
the  same  in  replevin  as  in  trover  or  trespass;'  being,  or- 
dinarily, the  value  of  the  property  at  the  time  it  was  re- 
plevied, with  interest  to  the  time  of  trial.''  The  jury  may 
give  such  damages  as  they  think  the  plaintiff  is  justly  en- 
titled to  as  an  equivalent  for  the  injury  sustained.'  The 
jury  are  to  find  the  value  of  the  party's  interest  who  re- 
covers in  replevin  if  the  pleadings  and  evidence  show  that 
he  has  only  a  special  interest  in  the  property,  and  that 
the  general  property  is  in  the  other  party .°  They  are  to 
assess  the  full  value  of  the  goods,  where  the  pleadings  and 
evidence  show  that  the  party  recovering  is  the  general 
owner,  or  is  a  bailee,  and  connects  himself  with  the  gen- 
eral owner.''  Damages  where  the  property  levied  upon 
is  replevied  from  the  sheriff,  and  the  verdict  is  for  the 
defendant,  will  be  the  amount  of  the  execution,  with  in- 
terest and  costs,  if  the  value  of  the  property  exceed  such 
amount;  and  if  it  be  less,  the  damages  will  be  for  the  full 
value  of  the  property.^  Exemplary  damages  may  be  al- 
lowed in  some  cases,'  as  where  the  property  was  taken  by 

•  Seabury  v.  Rosa,  69  111.  533.  452;   Dodge  v.  Rumels,  20  Neb.  33; 

»  Ware  River  R.  R.  Co.  v.  Vibbard,  Hanselman  v.  Kegel,  60  Mich.  540.   But 

114  Mass.  458.  see  Hoester  v.  Teppe,  27  Mo.  App.  207. 

'  See  next  chapter;  Washington  Ice  '  Doraey  v.  Gassaway,  2  Har.  &  J. 

Co.  V.  Webster,  62  Me.  341;  16  Am.  402;  3  Am.  Dec.  557. 

Rep.  462;  Heard «.  James,  49  Miss.  236.  «  Booth  v.  Ableman,  20  Wis.  21;  88 

In  replevin  of  property  having  a  usable  Am.  Dec.  730. 

value  (as  a  horae),  the  value  of  its  use  '  Booth  v.  Ableman,  20  Wis.  21;  88 

during   the   time   of    detention    is    a  Am.  Deo.  730. 

proper  item  of  damages;  Allen  v.  Fox,  *  Jennings  v,  Johnson,  17  Ohio,  154; 

51N.  Y.  562;  lOAm.  Rep.  641;Yandle  49  Am.  Dec.  4^1 ;  Sutcliflfe  v.   Dohr- 

V.   Kingsbury,    17  Kan.   195;  22  Am.  man,  18  Ohio,  181;  51  Am.  Deo.  450; 

Rep.  282.  Welton  v.  Beltezore,  17  Neb.  399. 

*Berthold  «.  Fox,  ISMinn.  501;  97  »  McDonald   v.   Scaife,    11   Pa.  St. 

Am.  Dec.  243;  Hainer  v.  Lee,  12  Neb.  385;  51  Am.  Dec.  656. 
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force/  or  where  circumstances  of  aggravation  or  outrage 
attend  the  taking  or  detention.^ 

§  3653.  Return  of  Property. — The  judgment  in  an 
action  of  replevin  should  be  in  the  alternative  for  the 
property  or  its  value,  as  ascertained  by  the  jury,  if  deliv- 
ery cannot  be  had.^  The  delivery  of  the  property  in  re- 
plevin is  the  primary  object  of  the  action.  The  value  is 
to  be  recovered  in  lieu  of  it  only  in  case  a  delivery  of  the 
speciic  property  cannot  be  had.*  An  alternative  judg- 
ment against  defendant  in  replevin  does  not  give  him  an 
election  to  pay  the  assessed  value  of  the  property,  and 
retain  it  as  his  own,  against  the  will  of  the  plaintiff, 
although  he  has  given  a  bond  for  the  performance  of  the 
judgment,  and  had  the  property  restored  to  him  by  the 
sheriff."  Defendant  cannot  have  judgment  for  a  return  of 
the  property  where  he  prevails  under  a  plea  of  non  cepit 
in  replevin,  but  he  may  have  a  return  awarded  where  he 
pleads  property  in  himself  or  another."  A  return  will  not 
be  awarded  upon  judgment  in  favor  of  the  defendant  in  an 
action  of  replevin,  where,  from  a  view  of  all  the  facts  of  the 
case,  it  appears  that  at  the  time  the  writ  was  sued  out,  or  by 
reason  of  events  subsequently  occurring  before  the  rendi- 
tion of  the  judgment,  the  defendant  is  not  entitled  to  the 
possession  of  the  goods."  But  in  opposing  a  return  the 
plaintiff  must  bring  himself  within  some  of  the  excep- 
tions to  the  general  rule  requiring  a  return  where  the 
verdict  is  for  the  defendant  on  an  issue  of  property  and 

'■  Moore  v.  Shenk,  3  Pa.  St.  13;  45  defendant  in  replevin  to  a  return  of 

Am.  Deo.  618.  the  property,  he  must  by  a  proper  plea 

2  McDonald   v.    Soaife,    11   Pa.    St.  contest  the  plaintiff's  right,  either  by 

381;    51    Am.    Deo.    556;    Herdic    v.  formally  traversing  his  allegation  of 

Young,  55  Pa.  St.   176;  93  Am.  Dec.  title  or  by  specially  pleading  that  the 

739.  right  is  in  some  other  person.     Non 

'  Jetton  V.  Smead,  29  Ark.  372.  cepit  or  reora  detinet  would  not  suffice: 

*  Swantz  V.  Pillow,  50  Ark.  300;  7  Chandler  v.  Lincoln,  52  111.  74. 
Am.  St.  Rep.  98.  '  Bartlett  •«.  Kidder,   14  Gray,  452; 

"  Swantz  V.  Pillow,  50  Ark.  300;  7  Davis  v.  Harding,  3  Allen,  303;  Ware 

Am.  St.  Rep.  98.  River  R.  R.  Co.  v.  Vibbard,  114  Mass. 

'  Simpson  v.  McFarland,   18   Pick.  463;  all  citing  Simpson  v.  McParland, 

427;  29  Am.  Dec.  602.    To  entitle  the  18  Pick.  427;  29  Am!  Dec.  602. 
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right  of  possession.*  The  defendant  may  waive  return 
of  the  property,  and  take  judgment  for  its  value  alone, 
where  the  plaintiff  has  obtaiaed  possession  of  the  property, 
and  the  jury  find  the  defendant  entitled  to  possession.^  The 
defendant  may  avail  himself  of  a  delivery  to  him  of  the 
same  property  pursuant  to  a  writ  of  replevin  issued  out  of  a 
court  of  competent  jurisdiction  of  another  state  previously, 
while  the  parties  to  the  action  and  the  property  in  dispute 
were  within  the  jurisdiction  and  subject  to  the  law  of  the 
place  of  delivery.'  Where  defendant  in  replevin  has 
waived  return  he  is  entitled  to  a  verdict  for  the  value  of 
such  property  in  his  possession  as  is  claimed  by  the 
declaration,  but  as  to  the  ownership  of  which  there  is  no 
evidence.*  A  judgment  for  the  return  of  property  or  its 
value  may  not  be  resisted  upon  the  ground  that  the  prop- 
erty has  been  destroyed  by  the  act  of  God.*  Property  not 
the  identical  property  taken  under  the  replevin  writ  need 
not  be  accepted  in  satisfaction  of  a  judgment  for  a  return.® 

§  3654.     The  Bond. — The  plaintiff  is  required  to  give  a 
bond  with  sureties   to  return  the  chattel  if  a  return  be 

'■  Barry  v.  O'Brien,  103  Mass.  522.  replevined  goods  from  returning  the 

^  Farmers'  Loan  etc.   Co.  v.   Com-  same  or  responding  in  damages  for 

meroial  Bank,  15  Wis.  424;  82  Am.  their  value  because  they  have  been 

Dec.  689.  lost  by  the  act  of  God,  and  it  appears 

'  Lowry  v.  Hall,  2  Watts  &  S.  129;  to  us  that  upon  no  sound  principle  can 

37  Am.  Deo.  495.  he  be  excused.     A  plaintiff,  not  being 

*  White  V.  White,  58  Mich.  546.  the  owner  of  goods,  who  takes  them 

*  De  Thomas  v.  Witherby,  61  Cal.  out  of  the  possession  of  the  real  owner, 
92;  44  Am.  Rep.  542.  In  a  New  York  holds  them  in  his  own  wrong  and  at  his 
case  it  was  held  one  obtaining  the  pos-  own  risk.  He  has  deprived  the  real 
session  of  personal  property  by  replevin  owner  of  the  possession,  and  has  also 
is  excused  from  returning  the  same  in  deprived  him  of  the  means  of  dispos- 
case  it  has  died  since  the  seizure,  with-  ing  of  the  property  pending  the  litiga- 
out  any  neglect  or  fault  on  his  part:  tion;  and  when  at  the  end  of  perhaps 
Carpenter  v.  Stevens,  12  Wend.  589.  a  protracted  litigation  it  is  determined 
And  see  Melvin  v.  Winslow,  10  Me.  that  the  plaintiff  in  the  replevin  suit 
397;  Bobo  v.  Patton,  6  Heisk.  172;  19  had  no  right  to  the  possession  of  the 
Am.  Rep.  593.  But  the  New  York  goods,  and  judgment  is  rendered 
case  has  been  frequently  disapproved:  against  him  for  the  return  of  the  prop- 
See  Suydem  v.  Jenkins,  3  Sand.  614;  erty  or  its  value,  he  cannot,  on  prinoi- 
Wells  on  Replevin,  sees.  600-602;  2  ciple  or  authority,  be  excused  from 
Sedwick  on  Damages,  500.  In  the  satisfying  said  judgment  under  a  plea 
California  case  above  the  court  say:  that  the  property  has  been  lost  in  his 
"The  weight  of  authority  is  manifestly  hands,  even  by  the  act  of  God." 
against  excusing  the  party  who  has  '  Irvin  v.  Smith,  68  Wis.  227. 
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ordered,  or  to  pay  all  costs  and  damages  resulting  from 
the  wrongful  isuing  out  of  the  writ/  The  undertaking 
requires  no  further  consideration  to  support  it  than  the 
claim  itself^  The  execution  of  the  bond  gives  the  right 
of  possession  to  the  defendant.'  After  a  replevin,  if  it 
appears  that  the  bond  is  insufficient,  a  new  one  may  be 
ordered,  and  if  filed  without  an  order,  the  want  of  an  or- 
der cannot  be  pleaded  by  way  of  defense  to  a  suit  on  the 
bond.*  The  sheriff  is  a  trespasser,  if,  in  replevin,  he  fails 
to  take  a  bond  in  double  the  real  value  of  the  goods,  un- 
less defendant  shall  have  waived  his  right  of  action  by 
resorting  to  the  bond  for  his  remedy,  or  in  some  other 
way.*  But  the  fact  that  the  penalty,  named  in  a  replevin 
bond  is  less  than  double  the  value  of  the  property  cannot 
be  set  up  as  a  defense  in  a  suit  on  the  bond,  especially 
where  the  writ  of  replevin  had  been  issued,  and  possession 
of  the  property  obtained  upon  it.'  The  sureties  cannot 
controvert  the  validity  of  the  judgment.  If  a  return  be 
awarded  in  the  replevin  suit,  the  surety  is  liable  on  the 
condition  of  the  bond  to  return,  and  this  without  execu- 
tion or  other  demand  for  its  return.  The  judgment  es- 
tablishes the  liability.'  In  an  action  against  the  sureties, 
the  ownership  and  right  to  possession  and  the  value  of 
the  property  are  res  adjudicata.^    By  signing  the  bond  the 

>  The  taking  of  a  bond  by  the  sheriff        '  Harrison  v.  Utley,  6  Hun,  565. 
from  the  plaintiff  in  replevin  is  a  pre-        '  Linard  v.  Crossland,  10  Tex.  462; 

requisite   to  the  service  of   the  writ:  60  Am.  Dec.  213. 
Pirani  v.  Barden,  5  Ark.  81;   Pool  v.         *  Treman    v.    Morris,   9    111.   App. 

Loomis,  5  Ark.  110;  Baldwin  v.  W^hit-  237. 

tier,  16  Me.  33;   Smith  v.  McFall,   18        "  Hall  v.  Monroe,  73  Me.  123. 
Wend.  521;  State  J).  Stephens,  14  Ark.         « Trueblood     v.      Knox,     73     Ind. 

264;  Kimball  v.  True,  34  Me.  84;  Cady  310. 

V.  Eggleston,  11  Mass.  285;  Graves  v.         '  Sweeney  v.  Lomme,  22  Wall.  208; 

Sittig,  5  Wis.  219.     The  bond  must  be  Cantril  w.  Babcook,  1 1  Col.  143.  There 

attested  by  the   court   approving   it:  is  no  breach  of   a  replevy  bond  until 

Hogland  v.  State,  43  Ind.  527.     The  after  the  appropriate  special  judgment 

omission  of  the  name  of  the  defendant  has  been   entered  for   the  amount  of 

is  a  fatal  defect:   Arter  v.  People,  54  the   lien;    which  amount,  when  thus 

111.  228;   Matthews  v.  Stones,  72  111.  fixed,   is   the   eventual   condemnation 

316.     The  bond  is  void,  the  writ  being  money:  Triest  v.  Watts,  58  Ga.  73. 
void  by  reason  of  the  demand  being        '  Woods   v.    Kessler,    93   Ind.    356; 

beyond    the    jurisdiction:    Rosen   v,  Cantril  v.  Babcook,  11  Col.  143. 
I'ischel,  44  Conn.  371. 
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surety  submits  himself  to  the  jurisdiction  of  the  court, 
and  is  not  entitled  to  notice  to  defend,  but  is  bound  by 
the  judgment  against  his  principal.'  There  is  no  differ- 
ence between  a  judgment  confessed  and  a  judgment  on 
a  verdict.  Sureties  on  the  bond  are  liable  in  the  one  case 
as  in  the  other.  If,  however,  the  judgment  confessed  in- 
cludes matters  outside  the  replevin  suit,  the  sureties  can- 
not be  held.^  The  obligors  are  estopped  by  the  recitals 
of  the  bond  from  showing  that  the  property  therein  al- 
leged to  be  retained  was  never  in  their  possession;*  or 
from  asserting  that  less  property  was  replevied  than  is 
described  in  the  bond.*  A  defense  which  should  have 
been  set  up  in  the  principal  action  cannot  first  be  inter- 
posed in  an  action  on  the  redelivery  bond.*  Obligors  in 
a  replevin  bond  may  be  held  liable,  although  there  were 
irregularities  in  the  institution  or  prosecution  of  the  re- 
plevin suits,  or  technical  defects  in  the  bond  itself.'  A 
replevin  bond  represents  the  debt,  and  if  the  property  is 
lost  before  trial,  judgment  will  be  given  on  the  bond.' 

Where  there  is  no  judgment  in  a  replevin  suit,  there 
can  be  no  action  on  the  replevin  bond.'  Where,  how- 
ever, plaintiff  dismisses  the  replevin  suit,  an  action  on 
the  bond  may  be  maintained.'  A  condition  to  prosecute 
"with  effect"  is  broken  by  a  dismissal  of  the  action." 
The  failure  to  enter  a  replevin  writ  in  court  and  to  pros- 
ecute the  same  to  judgment,  when  due  service  has  been 

'  Moore  ».  Kepner,  7  Neb.  291.  obligee  to  an  action  for   a  return  of 

'  Bradford  v.  Frederick,  101  Pa.  St.  the  property  or  its  value,  even  though 

445.  the  dismissal  was  ordered  on  his  own 

*  Sohnaider  Brewing  Co.  v.  Nieder-  motion  for  defect  in  the  writ:  Wad- 
weiser,  28  Mo.   App.  233;  Diossy  v.  dell  v.  Bradway,  84  Ind.  537. 
Morgan,  74  N.  Y.  11.  "  Boom  v.  St.  Paul  Foundry  and  Mfg. 

*  Knowles  v.  Lord,  4   Whart.  500;  Co.,  33  Minn.  253.     A  condition  of  a, 
34  Am.  Dec.  525.  replevin  bond  that  the  writ  shall  be 

^  Boyd  V.  Huffaker,  39  Kan.  525.  prosecuted  to   final  judgment  is  not 

^  Nichols    v.    Standish,    48    Conn,  satisfied  by  a  dismissal  of  the  suit  for 

321.  want  of  jurisdiction:     Pierce  v.  King, 

'  Eppersons.  Van  Pelt,  9  Baxt.  73.  14   R.  I.    611.     If  the  principal  in  a 

'  Boyer  v.  Fowler,  1  Wash.  101.  replevin   bond  abandons  the  suit,  the 

'  Meigs  V.  Keach,  1  Wash.  305.    A  surety  may  be  permitted  to  prosecute 

dismissal  of  a  replevin  suit  constitutes  it  for  his   own  protection:     Hoffman 

a  breach  of    the    bond  entitling    the  v.  Steinau,  34  Hun,  239, 

154 
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made  upon  the  defendant,  constitutes  a  breach  of  the  re- 
plevin bond.'  So  after  the  dismissal  qf  a  replevin  suit, 
the  failure  to  return  the  property  in  accordance  with  the 
judgment  of  the  court  is  a  breach  of  the  replevin  bond.' 
But  the  object  of  a  replevin  bond  is  indemnity.  Where 
the  only  breach  is  of  the  condition  to  prosecute  the  re- 
plevin suit  to  effect,  actual  damage  must  be  shown  in  an 
action  on  the  bond,  to  justify  a  recovery  of  more  than 
nominal  damages.*  A  statutory  replevin  bond,  though 
conditioned  on  the  prosecution  of  the  suit  to  effect,  and 
the  return  of  the  property  in  case  judgment  is  rendered 
for  defendant,  supports  an  action  only  when  the  writ  of 
return,  or  other  execution,  issued  in  defendant's  favor, 
has  been  returned  unsatisfied;  and  the  fact  that  the  re- 
plevin suit  abated  does  not,  under  the  statute,  give  the 
right  to  sue  on  the  bond,  even  though  plaintiff  retains 
the  property.  The  surety's  liability  is  fixed  by  the  stat- 
ute, and  cannot  be  enlarged.*  After  a  replevin  suit  is 
compromised  and  settled  by  the  parties,  no  suit  can  be 
maintained  on  the  bond.°  A  surety  is  liable  for  the  dam- 
ages and  costs  of  the  suit,  as  well  as  for  the  return  of  the 
property."  If  the  return  upon  a  replevin  writ  does  not 
state  precisely  what  property  is  thereby  replevied,  the 
sureties  on  the  replevin  bond  are  not  liable  to  return 
what  was  not  taken.'  For  the  plaintiff's  non-prosecution 
to  final  judgment,  the  defendant  in  replevin  may  have 
judgment  for  nominal  damages  in  an  action  on  the  bond, 
even  if  he  had  no  lawful  title  in  the  replevied  property.' 
Upon  the  condition  in  the  bond  to  prosecute  the  suit  to 
effect,  and  without  delay,  damages  for  detention  of  the 
property,  pending  the  replevin  suit,  and  before  judgment 
for  return  was  given,  cannot  be  recovered  unless  they 
were  awarded  in  the  replevin  suit.'     The  sureties  are  lia- 

1  Jonea  v.  Smith,  79  Me.  452.  '  Gerard  v.  Dill,  96  Ind.  101. 

^  Schweer  v.    Sohwabaoher,    17  111.        ^  Morrill  v.  Daniel,  47  Ark.  316. 
App.  78.  '  Miller  v.  Moses,  56  Me.  128. 

^  Imel  V.  Van  Daren,  8  Col.  90.  »  Smith  v.  Whiting,   100  Mass.  122. 

♦  Scott  V.  Soott,  50  Mich.  372.  »  Sopria  v.  Lilley,  2  Col.  496. 
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ble  only  for  the  value  of  the  property  not  forthcoming  on 
demand;  and  an  execution  cannot  issue  against  them  for 
a  greater  amount  than  their  bond.^  Although  a  statute 
requires  the  jury,  in  a  replevin  suit,  to  assess  the  value 
of  the  property,  the  failure  of  the  jury  so  to  do  does  not 
affect  the  right  of  plaintiff  in  a  suit  on  the  replevin  bond 
to  prove  the  value  and  damage,  where  a  return  of  the 
property  is  not  made  as  ordered.''  Upon  the  condition 
in  the  bond  to  return  the  property  replevied,  if  return 
thereof  shall  be  awarded,  in  the  absence  of  evidence 
showing  the  value  of  such  property  and  the  value  of  its  use 
since  judgment  was  given  in  the  replevin  suit,  only  nomi- 
nal damages  can  be  allowed.'  When  the  bond  recites  the 
gross  value  of  the  property  replevied,  such  recital  may  be 
evidence  of  the  value  of  all  the  articles  mentioned  col- 
lectively.* But  if  a  portion  of  the  property  has  been  re- 
turned to  the  sheriff,  according  to  the  condition  of  the 
bond,  such  recital  affords  no  evidence  of  the  value  of  the 
remainder  which  has  not  been  returned.' 

The  recital  in  the  bond  of  the  value  of  the  prop- 
erty is  sufiBcient  evidence  of  the  value,  in  an  action 
on  the  bond,  and  estops  the  plaintiff  and  his  sureties 
from  denying  the  same.'  The  defendant  in  replevin 
should,  upon  the  bond,  recover  no  more  than  his  legal 
damages,  which  depend  upon  the  nature  of  his  right  to 
the  property,  or  the  character  in  which  he  held  it.  If 
he  had  merely  a  possessory  or  partial  interest  in  the 
property,  and  was  in  no  position  to  hold  the  entire  in- 
terest for  some  one  else,  then  he  should  not  recover  the 
full  value.'  The  measure  of  damages,  if  the  value  of  the 
property  taken  is  greater  at  the  time  of  the  order  for  a 
return  than  at  the  time  of  the  replevin,  is  the  value  at  the 
time  of  the  order  for  a  return.'     The  measure  of  damages 

1  Miles  V.  Davis,  36  Tex.  690.  «  Wiseman  v.  Lynn,  39  Ind.  250. 

^  Yelton  V.  Slinkard,  85  Ind.  190.  '  Pearl  v.  Garlook,  61  Mich.  419:  1 

'  Sopris  V.  Lilley,  2  Col.  496.  Am.  St.  Rep.  603. 
*  Sopris  V.  Lilley,  2  Col.  496.  »  Treman   v.    Morris,   9    111.   App. 

»  Sopris  V.  Lilley,  2  Col.  496.  237. 
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in  an  action  on  the  bond  is  the  amount  of  the  judgment 
recovered  in  the  replevin  suit  when  a  return  of  the  prop- 
erty is  waived  and  a  judgment  for  its  value  obtained  in 
accordance  with  the  statute;  and  the  damages  cannot  be 
reduced  by  showing  that  the  plaintiff,  in  the  action  on 
the  bond,  was  but  a  part  owner  of  the  property.^  An 
action  on  a  replevin  bond  cannot  be  maintained  by  one 
neither  a  party  to  the  replevin  suit  nor  an  obligee  in  the 
bond.''  A  judgment  for  damages  against  the  officer  in  a 
replevin  suit  is  no  bar  to  an  action  on  the  indemnifying 
bond.'  The  statutory  bond  in  a  replevin  proceeding  is 
no  protection  to  the  officer  against  the  claims  of  persons 
having  no  interest  in  the  controversy.  The  officer  seiz- 
ing the  property  of  a  stranger,  and  delivering  it  to  the 
plaintiff,  does  so  at  his  peril.*  In  a  suit  on  the  bond, 
evidence  is  admissible  to  show  that  the  plaintiff  has  re- 
ceived the  value  of  the  property  replevied,  and  therefore 
is  entitled  to  less  damages.^  So  the  sureties  may  show 
that  the  principal  owned  the  property,  notwithstanding 
that,  in  the  replevin  suit,  there  was  judgment  for  a 
return.* 

Illdsteations. — A  replevin  suit  was  discontinued  by  the 
plaintiff;  the  defendant  took  judgment  for  a  return  of  the  prop- 
erty, and  issued  an  execution,  which  was  returned  unsatisfied. 
In  a  suit  on  the  replevin  bond  for  failure  to  return,  held,  that 
the  defendants  were  entitled  to  show  that  the  principal  defend- 
ant (plaintiff  in  the  replevin  suit)  was  the  owner  of  the  property 
at  the  time  it  was  replevied,  and  was  still  such  owner:  Pearl  v. 
Garlock,  61  Mich.  419;  1  Am.  St.  Kep.  603.  The  plaintiff  gave 
a  bond  conditioned  to  pay  the  damages  and  to  return  the  prop- 
erty in  as  good  condition  as  when  taken.  Judgment  went 
against  him,  and  he  paid  the  damages  awarded  by  the  verdict, 
but  did  not  return  the  property.  In  an  action  on  the  bond, 
held,  that  the  obligee  was  entitled  to  recover  the  amount  found 
by  the  jury  in  the  replevin  suit  to  have  been  the  value  of  the 

1  Williams  v.  Vail,  9  Mich.  162;  80  ♦  Dowell  v.  Taylor,  2  Mo.  App. 
Am.  Dec.  76.  329. 

2  Pipher  v.  Johnson,  108  Ind.  401.  '  Vinton  v.  Mansfield,  48  Conn.  474. 
=  McAllister  v.   Clopton,   60   Miss.        «  Pearl  v.  Garlock,  61  Mich.  419;  1 

207.  Am.  St.  Rep.  603. 
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property  when  taken,  with  interest  from  the  date  of  the  verdict 
in  that  suit;  that  the  obligor  could  not  show  the  value  to  be 
less  than  as  stated  in  the  replevin  writ  and  bond,  but  that 
the  obligee  could  show  the  value  to  be  more;  and  that  the  find- 
ing of  the  value  by  the  jury  in  the  replevin  suit  concluded  the 
obligor:  Washington  Ice  Co.  v.  Webster,  125  U.  S.  426.  Defend- 
ants executed  a  bond  for  the  purpose  of  procuring  a  writ  of 
replevin,  which  bond  a  justice  of  the  peace  approved,  and  there- 
upon issued  a  writ  of  replevin  for  certain  property  in  plaintiff's 
possession,  and  which  he  claimed  to  own.  The  property  was 
taken  under  the  writ.  The  value  of  the  property  exceeded  the 
amount  for  which  the  justice  of  the  peace  had  jurisdiction,  and 
on  the  hearing  of  the  cause  the  justice  dismissed  the  proceed- 
ings on  that  ground,  and  directed  a  return  of  the  property  to 
the  plaintiff.  The  defendants  refusing  to  return  the  property, 
this  action  was  brought  upon  the  bond.  Held,  that  the  justice 
not  having  jurisdiction  of  the  subject-matter,  the  bond  was  void, 
and  no  action  could  be  maintained  thereon,  and  that  the  de- 
fendants were  not  estopped  by  the  recitals  in  the  bond:  Oaffrey 
V.  Dudgeon,  38  Ind.  512;  10  Am.  Rep.  126. 
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'  Cooley   on    Torts,    436;    State    v.     tion  of  case  as  distinguished  from  tres- 
Pearman,  Phill.  (N.  C.)  371.     The  ac-    paas  lies  at  common  law,  where  the 
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the  goods  of  another  is  a  trespass;*  as  a  mere  levy  upon 
personal  property,  by  an  officer,  where  it  is  not  authorized 
by  law,  without  either  a  sale  or  a  removal;*  or  the  wan- 
ton and  unnecessary  destruction  of  the  property  of  an- 
other in  removing  obstructions  from  the  highway;'  or 
refusing  to  give  up  property  placed  in  another's  hands 
for  safe-keeping,  or  other  purposes.''     Actual  forcible  dis- 


injury  was  the  secondary  and  not  the 
dire  tit  result  of  the  act.  "As  regards 
the  directness  of  the  injury  which  will 
distinguish  a  case  in  trespass  from  one 
in  which  the  remedy  must  be  sought 
on  the  special  case,  there  seems  to  be 
no  better  test  than  this:  that  if  the 
unlawful  force  caused  the  injury  be- 
fore it  was  spent,  this  injury  must  be 
deemed  direct;  but  if,  after  the  un- 
lawful force  was  spent,  the  injury  oc- 
curred as  a  collateral  or  secondary 
consequence,  it  is  to  be  considered  in- 
direct. Thus  where  one  was  injured 
by  the  throwing  of  a  lighted  squib 
into  a  crowd,  which  only  reached  him 
after  several  persons,  in  self-protection, 
had  repelled  it  from  themselves,  this 
was  a  trespass,  because  the  plaintifif 
was  injured  as  a  direct  consequence  of 
the  unlawful  act,  and  before  its  force 
was  spent.  So  it  is  a  trespass  if  one 
injure  another  in  the  careless  handling 
of  fire-arms.  So  'if  a  man  throws  a 
log  into  the  highway,  and  in  that  act 
it  hits  me,  I  may  maintain  trespass, 
because  it  is  an  immediate  wrong;  but 
if,  as  it  lies  there,  I  tumble  over  it 
and  receive  an  injury,  I  must  bring  an 
kction  upon  the  case,  because  it  is  only 
prejudicial  in  consequence,  for  which 
originally  I  could  have  no  action  at  all. ' 
So  it  is  a  trespass  if  one  turn  a  stream 
upon  his  neighbor's  land  by  carrying 
a  ditch  over  the  line;  but  if  he  only 
set  up  a  spout  on  other  lands,  which 
may  carry  water  there  when  it  rains, 
or  a  dam,  which  may  turn  it  there, 
the  injury,  when  it  comes,  will  arise 
on  the  special  case.  So  if  one  care- 
lessly drives  against  another,  this  is  a 
trespass;  but  if  his  servant  is  guilty  of 
the  like  want  of  care,  the  action  should 
be  case.  So  though  one  of  several 
stage  proprietors,  who  is  himself  driv- 
ing the  coach,  might  be  sued  in  tres- 
pass for  carelessly  driving  against  the 


plaintiff  and  injuring  him,  yet  if  other 
proprietors  are  sued  with  him  who 
were  not  personally  connected  with 
the  force  the  action  must  be  case  ": 
Cooley  on  Torts,  439;  Gate  v.  Gate,  50 
N.  H.  144;  9  Am.  Eep.  179;  Percival 
V.  Hickey,  18  Johns.  257;  9  Am.  Dec. 
210;  Dodson  v.  Mock,  4  Dev.  &  B. 
146;  32  Am.  Dec.  677;  Waterman  v. 
Hill,  17  Vt.  128;  42  Am.  Dec.  484; 
Jordan  v.  Wyatt,  4  Gratt.  151;  47 
Am.  Dec.  720;  Holly  v.  Boston  Gas 
Go.,  8  Gray,  123;  69  Am.  Dec.  233. 

1  Ely  V.  Ehle,  3  N.  Y.  506;  Parker 
V.  Hall,  55  Me.  362;  Erisman  v. 
Waters,  26  Pa.  St.  467.  One  who 
after  lawfully  entering  on  premises 
carefully  removes  property  there  sit- 
uated, and  so  leaves  it  that  the  owner, 
by  exercising  reasonable  diligence,  can 
take  it  uninjured,  is  not  liable  for  in- 
juries sustained  to  it  by  the  owner's 
unreasonable  delay  in  taking  it:  United 
States  Mfg.  Co.  v.  Stevens,  52  Mich. 
330.  Trespass  will  not  lie  to  recover 
damages  for  the  removal  by  defendant 
from  his  own  land  of  saw-logs  which 
had  been  deposited  there  by  plaintiff, 
under  an  agreement  with  defendant 
that  plaintiff  should  remove  them  by 
a  certain  time,  he  having  failed,  after 
no  bice,  to  do  so:  Knapp  v.  Hortung, 
103  Pa.  St.  400. 

-  •■'  Stewart  v.  Wells,  6  Barb.  79;  Gibbs 
V.  Chase,  10  Mass.  125;  Robinson  v. 
Mansfield,  13  Pick.  139;  Miller  v. 
Baker,  1  Met.  27;  Stevens ^u  Someriu- 
dyke,  4  E.  D.  Smith,  418;  Welsh  u. 
Bell,  32  Pa.  St.  12. 

*  Beardslee  v.  French,  7  Conn.  125. 

*  Hurd  V.  West,  7  Cow.  752.  Taking 
a  bill  of  sale  as  security  for  a  contract 
which  the  taker  then  intended  not  to 
carry  out  is  a  fraud,  and  taking  pos- 
session of  the  goods  under  it  as  much 
a  trespass  as  if  the  bill  had  never 
passed:  Butler  v.  Collins,  12  Cal.  457. 
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possession  is  not  necessary;  any  unlawful  interference 
with  the  property  or  exercise  of  dominion  over  it  by 
which  the  owner  is  damnified  is  sufiicient.* 

§  3656.  Degree  of  Force  Immaterial.  —  The  degree  of 
force  used  is  immaterial.''  Any  interference,  however 
slight,  which  unlawfully  disturbs  another  in  the  enjoy- 
ment of  his  property  is  a  trespass,'  even  without  a  manual 
seizing.*  If  one's  horse  is  hitched  where  he  had  a  right 
to  hitch  him,  it  is  a  trespass  if  another,  without  permis- 
sion, unhitches  and  removes  him  to  another  post,  however 
near."  It  is  a  trespass  for  a  sheriff  to  levy  on  another's 
property,  taking  a  receipt  and  inventory  to  prevent  its 
removal."  Where,  on  a  highway,  one  purposely  starts  his 
horse  up  while  another  is  attempting  to  pass  him,  thus 
bringing  about  a  collision,  the  one  so  starting  his  horses 
is  liable  in  trespass.' 

§  3657.     Who  has  and  has  not  a  "Possession." — The 

owner  of  the  property  in  his  possession  has,  of  course,  a 
possession  in  it  sufficient  to  maintain  the  action,'  or  if  he 
has  a  right  to  take  it;'  so  has  a  mortgagee,'"  an  agister,"  a 
bailee,'^  even  without  compensation  for  the  keeping,"  or  a 
guardian,  of  infant's  lands."     So  one  who  has  possession 

'  Phillips  V.  Hall,  8  Wend.  610;  24  himself  only  occasionally  in  his  store, 

Am.  Deo.  108;  Dexter  v.  Cole,  6  Wis.  conducting  his  business  by  clerks,  is 

319;  70  Am.  Dec.  465;  Hardy  v.  Clen-  the  real  possessor  in  whose  name  tres-. 

denning,  25  Ark.  436.  pass  for  wrongful  seizure  of  the  goods 

2  Cooley  on  Torts,  439.  must  be  brought:  Willis  v.  Hudson,  63 

s  Rand  v.  Sargent,  23  Me.  326;  39  Tex.  678. 

Am.  Dec.  625;  Brittain  v.  McKay,  1  "  Cooley  on  Torts,  430;  Woodruff  u. 

Ired.  265;  35  Am.  Dec.  738.  Halsey,  8  Pick.  333;  19  Am.  Dec.  329. 

»  Haythorn  v.  Rushforth,  19  N.  J.  "  Bass  v.  Pierce,  16  Barb.  595. 

L.  160;  38  Am.  Deo.  540.  "  Cooley  on  Torts,  436.    Where  the 

'  Bruch  V.  Carter,  32  N.  J.  L.  554.  owner  of  a  chattel  agrees  to  leave  it  in 

But  see  Grilman  w.  Emery,  54  Me.  460.  the   hands  of  a  bailee    "until   called 

"Fonda  v.  Van  Home,  15  Wend,  for,"  he  can  maintain  trespass  therefor 

631;  30  Am.  Dec.  77.  against  a  wrong-doer  without  proving 

'  Pigott  V.  Engle,  60  Mich.  221.  that  he  has  "called  for"  it;  Staples  v. 

«  Cooley  on  Torts,  436.    ,  Smith,  48  Me.  470. 

9  Edwards  v.  Edwards,  11  Vt.  587;  "  Faulkner  v.  Brown,  13  Wend.  63; 

34  Am.  Dec.  711.     One  who  has  paid  Cowing  v.  Snow,  11  Mass.  415. 

for  goods  with  his  own  money,  though  "  Truss  v.  Old,  6  Rand.  556;  18  Am. 

he  shipped  in  another's  name,  and  is  Dec.  748. 
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merely  for  one  in  possession  has  a  good  title  against  all 
the  world  except  the  true  owner/  An  officer  has,  by  virtue 
of  an  attachment  on  mesne  process  or  seizure  on  execu- 
tion sufficient  property  to  maintain  trespass.^  But  a  mere 
servant  in  possession  of  his  master's  goods  has  not  such  a 
special  property  as  gives  him  a  right  of  action.'  One  for 
whom  a  wagon  has  been  manufactured  in  pursuance  of  a 
contract  has  not  such  a  title  to  it  as  will  support  an  ac- 
tion of  trespass,  until  there  has  been  an  express  or  implied 
delivery  and  acceptance  of  it.^  •  Where  one  willfully  sets 
fire  to  and  burns  wheat  brought  to  a  machine  to  be  thrashed, 
the  owner  of  the  machine  may,  in  an  action  of  trespass, 
recover  from  him  the  value  of  the  wheat  destroyed/  A 
party  who  plants  oysters  in  navigable  waters  opposite  to 
the  land  of  another  person  does  not  thereby  acquire  such 
a  possession  of  them  as  will  enable  him  to  maintain  tres- 
pass against  the  owner  of  the  adjacent  land  who  takes 
them  away.^  A  tree  standing  directly  upon  the  line  be- 
tween adjoining  owners  is  the  common  property  of  both 
parties,  and  trespass  will  lie  if  one  cuts  and  destroys  it 
without  the  consent  of  the  other.'  Trespass  by  him  who 
has  a  special  property  in  goods  will  lie  against  him  who 
has  the  general  property.' 

'  Armory  v.  Delamirie,  1  Strange,  Va.  438;  Miller  v.  Clay,  57  Ala.  162; 

505;   Sickles  v.  Gould,  51   How.  Pr.  Wheeler  v.  Lawaon,  103  N.  Y.  40. 

22;  Bruoh  v.   Blanohard,   19  111.  31;  ''  Brownell  v.  Manchester,   1   Pick. 

Scott  V.  Bryson,  74  111.  420;  Carson  v.  232.     See  Bond  v.  Padelford,  13  Mass. 

Prater,  6  Cold.  565;  Potter  v.  Wash-  394;  Barker  v.  Miller,  6  Johns.   195; 

burn,  13  Vt.  558;  37  Am.  Dec.  615;  Trovillo  w.  Tilford,  6  Watts,  468.   But 

Brown  v.  Ware,  25  Me.  411;  Lunbert  the  creditor  or  the  officer's  receiptor 

V.   Fenn,   32  Conn.   158;    Roberts  i;.  has  not:  Ladd  v.  North,  2  Mass.  514. 

Weutworth,  5  Cush.   192;  Beecher  v.  See  Bond  v.  Padelford,  13  Mass.  394. 

Crouse,  19  Wend.  306;  Hyde  v.  Stone,  *  Faulkner  v.  Brown,  13  Wend.  63; 

7    Wend.    354;    22    Am.    Dec.    582;  Tuthill  v.  Wheeler,  6  Barb.  362. 

Faulkner   v.   Brown,   13    Wend.   63;  *  Ledbetter  v.  Blassingame,  31  Ala. 

Squire  v.  HoUenbeok,  9  Pick.  551;  20  495. 

Am.  Dec.  506;  Barron-  v.  Cobleigh,  11  '  Eippey  v.  Miller,  1  Jones,  479;  62 

N.  H.  557;  35  Am.  Dec.  505;  Chandler  Am.  Deo.  177. 

V.  Walker,  21  N.  H.  282;  53  Am.  Dec.  «  Brinckerhoflf  i).  Starkins,  11  Barb. 

202;  Linard  v.  Crossland,  10  Tex.  462;  248. 

60  Am.  Dec.  213;  Hutchinson  v.  Lord,  '  Griffin  ».  Bixby,  12  N.  H.  454;  37 

1  Wis.  286;  60  Am.  Dec.  381;  Ware  Am.  Dec.  225. 

V.  Collins,  35  Miss.  223;  72  Am.  Deo.  »  Burdict  v.  Murray,  3  Vt.  302;  21 

122;  WusUand  v.   Potterfield,  9  W.  Am.  Deo.  588. 
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It  is  not  a  trespass  which  consists  merely  in  some  wrong 
done  to  property  by  one  to  whom,  for  any  purpose,  the 
possession  has  been  transferred  by  the  owner,  and  who  at 
the  time  of  the  wrong  was  lawfully  holding  it.'  But  a 
possession  obtained  by  fraud  and  for  the  very  purpose  of 
the  wrong  is  not  a  lawful  possession,  and  an  injury  by 
force,  while  it  continues,  is  a  trespass  on  the  possession  of 
the  owner.* 

Illustrations.  —  A  caught  up  a  mare  and  colt,  which  were 
straying,  and  kept  them  for  a  year  and  more,  and  worked  the 
mare,  and  the  mare  was  shot  dead  by  the  defendant.  Held, 
that  A's  possession  was  sufBcient  to  maintain  trespass:  Boston 
V.  Neat,  12  Mo.  125.  A  sheriff  had  seized,  on  execution  against 
the  plaintiff's  agent,  flour  in  the  possession  of  the  latter,  made 
from  wheat  purchased  with  the  plaintiff's  money,  and  manu- 
factured and  set  apart  for  him  by  his  agent.  Held,  that  the 
plaintiff  had  such  a  right  to  immediate  possession  of  the  flour 
as  would  enable  him  to  maintain  an  action  of  trespass:  Thomas 
V.  Snyder,  23  Pa.  St.  516.  A  agreed,  to  furnish  B  with  a  ma- 
chine, to  be  put  up  by  A  in  the  mill  of  B,  B  to  cart  the  machine 
to  his  mill,  and  if  B  was  satisfied  with  the  way  it  worked,  to  pay 
for  it,  otherwise  A  to  take  it  away;  and,  before  it  was  entirely 
put  up,  it  was  tried  and  did  not  work  satisfactorily.  Held,  that 
A  had  possession  sufficiently  to  maintain  trespass  against  the 
ofiBcer  attaching  the  machine,  as  the  property  of  B,  on  the  day 
of  the  trial:  Phelps  v.  Willard,  16  Pick.  29.  An  infant  hired  a 
chaise  without  the  knowledge  of  his  father,  and  the  father  after- 
wards ratified  the  act  by  directing  the  infant  to  pay  the  hire 
out  of  his  wages,  which  belonged  to  the  father.  Held,  that  the 
father  had  such  a  special  property  in  the  chaise  as  would  en- 
able him  to  maintain  trespass  for  an  injury  done  it  during  the 
term  of  hire:  Boynton  v.  Turner,  13  Mass.  391.  A  sherifl'made 
a  levy  on  personal  property  of  A,  and  left  it  in  the  possession  of 
two  other  persons,  taking  from  them  a  paper  under  seal,  by 
which  they  acknowledged  the  receipt  of  the  property,  agreed  to 
deliver  it  at  a  specified  time  and  place,  and,  on  failure  thereof, 
authorized  a  confession  of  judgment  against  them  for  the 
amount  of  the  debt  and  costs  in  the  suit,  and  the  cost  of  the 
writ.    Held,  that  trespass  would  not  lie  by  the  sheriff  against  A 

'  Turlong  v.  Bartlett,  21  Pick.  401;  a  breach  of  the  peace,  the  officer  can- 
Bradley  V.  Davis,  14  Me.  44;  30  Am.  not  maintain  trespass:  Burt ».  Blake, 
Dec.  729.     Where  an  officer,  on  a  writ  14  111.  App.  324. 
against  A,  seizes  B's  property,  and  B's  '  Butler  v.  Collins,  12  Cal.  457. 
agent  regains  possession  of  it  without 
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for  taking  away  the  property  before  the  time  for  delivery  had 
expired:  Lewis  v.  Carshaw,  15  Pa.  St.  31.  Two  persons  culti- 
vated a  crop  of  corn  in  a  field  to  which  each  claimed  but 
neither  had  a  title,  and  of  which  neither  had  the  actual  pos- 
session, and  one  of  them  afterwards  gathered  the  corn,  piled 
it  in  heaps,  and  left  it  for  a  week.  Held,  that  he  did  not 
thereby  acquire  such  an  exclusive  possession  of  the  corn  as 
to  enable  him  to  maintain  an  action  against  the  other  for  re- 
moving it:  McGahey  v.  Moore,  3  Ired.  35.  Nine  arches  of 
bricks  were  assigned  as  collateral  security,  but  were  neither 
separated  from  the  rest  nor  specifically  designated,  and  the 
assignor,  by  subsequent  sales,  reduced  the  number  of  arches, 
and  the  remaining  bricks  were  attached  by  another  creditor. 
Held,  that  the  assignee  took  no  property  in  the  bricks,  and 
could  not  maintain  trespass  against  the  attaching  officer:  Merrill 
V.  Hunnewell,  13  Pick.  213. 

§  3658.  Constructive  Possession. — And  there  may  be 
a  constructive  possession.  Thus  the  owner  of  goods  in 
the  hands  of  another,  with  a  right  to  resume  possession 
on  demand,  has  such  a  constructive  possession  as  to  en- 
title him  to  maintain  an  action  against  a  trespasser.' 
Where  the  property  is  in  the  actual  custody  of  no  one, 
plaintiff's  right  to  the  property  will  draw  the  possession 
with  it.^  So  of  the  owner  of  a  lost  chattel  while  in  the 
hands  of  a  finder.^  So  where  one  cuts  wood  on  another's 
land,  he  has,  as  to  all  third  persons,  the  possession  of  the 
wood  cut,  and  may  bring  suits  as  possessor  against  inter- 
meddlers;  but  if  he  has  cut  without  right,  the  wood  be- 
longs to  the  owner  of  the  land,  and  is  considered  in 
possession.*  But  he  has  no  such  right  when  the  goods 
are  placed  in  the  hands  of  another  for  a  certain  time,  and 
he  cannot  compel  their  redelivery  before  its  expiration.^ 

»  Overby  v.  McGee,  15  Ark.  459;  63  thorn  v.  Rushforth,  19  N.  J.  L.  160; 

Am.  Deo.  49;  White  v.  Brantley,  37  38  Am.  Deo.  540.     See  note  to  Orser 

Ala.   430;  Staples  v.  Smith,   48  Me.  v.  Storms,  18  Am.  Deo.  547-560. 

470;  Strong  v.  Adams,  30  Vt.  221;  73  ^  jyioj-g  ».  Perry,  61  Mo.  174. 

Am.    Dec.    305; ,  White   v.   Webb,   15  '  Armory   v.   Delamirie,  1   Strange, 

Conn.  302;  Carson  v.  Noblet,  1  Car.  505;  Oxley  v.  Watts,  1  Term  Rep.  12; 

Law  Rep.  522;  6  Am.  Deo.  554;  Orser  Clark  v.  Maloney,  3  Harr.  (Del.)  68. 

V.  Storms,  9  Cow.  687;  18  Am.  Dec.  *  Ward  ».    Andrews,   2  Chit.    636; 

543;  Buck  v.  Aiken,  1  Wend.  466;  19  Bulkley  v.  Dolbeare,  7  Conn.  232. 

Am.  Dee.  535;  Root  v.  Chandler,  10  *  Putnam  v.  Wiley,  8  Johns.  432;  5 

Wend.  110;  25  Am.  Deo.  546;  Hay-  Am.  Dec.  347. 
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Illusteations.  —  A  had  placed  goods  with  an  auctioneer  for 
sale,  reserving  for  himself  the  right  to  resume  possession  at  his 
pleasure,  the  auctioneer  not  having  any  claim  or  charge  upon 
such  goods.  Held,  that  A  had  a  right  of  action  in  trespass 
against  a  sheriff  for  making  a  levy  upon  those  goods  as  the 
property  of  another,  the  sheriff  having  been  notified  of  the  facts 
before  the  levy:  Gauche  v.  Mayer,  27  111.  134.  Plaintiffs  loaned 
money  to  a  manufacturing  corporation,  and  entered  into  a  con- 
tract with  them  to  make  further  advances,  to  act  as  selling 
agents,  and  were  to  have  the  right  at  their  option,  upon  breach 
of  agreement  by  the  corporation,  "to  take  possession  of  the  fac- 
tory, machinery,  etc.,  and  to  run  the  factory  at  the  risk  and  for 
the  account  of  the  corporation  till  they  [the  plaintiffs]  were 
paid,"  and  at  the  same  time  took  a  mortgage  on  the  same  prop- 
erty, which  gave  them  the  same  power.  They  afterwards  took 
possession  under  the  power,  an  agent  appointed  by  vote  of  the 
directors  delivering  up  the  property  to  them.  The  business  was 
then  carried  on  by  the  plaintiffs  until  part  of  the  property  was 
attached  in  behalf  of  a  creditor  of  the  corporation,  when  they 
brought  trespass  against  the  officer  for  making  the  attachment. 
Held,  that  the  plaintiffs  were  not  to  be  considered  as  the  mere 
agents  of  the  corporation,  and  that  their  possession  was  coupled 
with  an  interest  of  which  they  could  not  be  deprived  without 
payment  of  their  just  claims  against  the  corporation,  and  that 
the  action  could  be  maintained:  Howe  v.  Keeler,  27  Conn.  538. 
A  sleigh  in  an  unfinished  state  was  in  the  shop  of  a  painter, 
who  was  to  finish  it  by  a  time  specified,  and  the  owner  of  the 
sleigh  went  to  the  shop  with  the  plaintiff,  and  there  sold  the 
sleigh  to  the  plaintiff  at  a  price  agreed  upon,  and  no  payment 
was  made,  and  the  sleigh  was  not  then  actually  delivered  to 
the  plaintiff,  but  it  was  agreed  that  it  should  be  when  it  was 
finished,  and  the  painter,  who  was  present,  was  directed  so  to 
deliver  it  when  it  was  finished,  and  agreed  so  to  do.  Held, 
that  the  plaintiff  might  maintain  trespass  against  a  sheriff  who 
attached  and  took  away  the  sleigh  before  it  was  finished,  on  a 
writ  of  attachment  against  the  vendor:  Willard  v.  Lull,  17  Vt.412. 

§  3659.     What  Property  and  Rights  the  Subject  of.  — 

Any  kind  of  property  which  the  law  recognizes  as  such 
is  the  subject  of  trespass.'  But  not  property  in  which 
the  plaintiff  has  only  a  reversionary  interest.^  The  dis- 
turbance of  an  incorporeal  hereditament  is  not  a  trespass.' 

*  See  ante,  Titles  Feraoual  Property,  trover  be  brought  in  such  case:  Steele 

Real  Property.  v.  Williams,  Dud.  (S.  0.)  16;  31  Am. 

2  Hall    V.   Piokard,   3   Camp.    187;  Deo.  546. 
Lnnt  V.  Brown,  13  Me.  236.     Kor  can        >  Cooley  on  Torts,  440. 
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§  3660.  Accidental  Trespass.— An  accidental  trespass 
is  not  actionable.'  And  trespass  cannot  be  maintained 
by  the  owner  for  property  which  has  strayed  onto  the 
land  of  another.''  But  infringement  of  the  rights  of  an- 
other cannot  be  justified  on  the  ground  that  the  act  is  a 
benefit  to  the  owner,  if  done  against  his  will.' 

§  3361.  Effect  of  Mistake.— But  if  the  thing  is  done 
purposely,  and  the  injury  is  the  immediate  consequence 
of  the  act,*  it  is  no  defense  that  it  was  done  by  mistake,^ 
or  without  a  bad  intent.*  Thus  where  a  man  goes  upon 
another's  land  to  take  away  his  own  sheep,  and  by  mis- 
take takes  away  some  belonging  to  another  person,  he  is 
a  trespasser.^ 

§  3662.  Damages. — In  actions  of  trespass  the  damages 
are  not  always  to  be  measured  by  the  actual  cost  of  the 
thing  injured  or  destroyed.  The  whole  loss  sustained  is 
to  be  taken  into  view,  and  this  depends  upon  its  uses,  its 
profits,  the  particular  season  or  time  or  occasion  of  the 


•  See  ante,  Title  Torts — Accident; 
Vincent  v.  Stinehour,  7  Vt.  62;  29 
Am.  Dec.  145. 

2  State  V.  Flowers,  2  Murph.  225. 

» Tillotson  V.  Smith,  32  N.  H.  90; 
64  Am.  Dec.  355. 

*Guillew.  Swa«i,  19  Johns.  381;  10 
Am.  Deo.  234;  Newsom  v.  Anderson, 
2  Ired.  42;  37  Am.  Dec.  406. 

*  Cooley  on  Torts,  438;  Higginson 
V.  York,  5  Mass.  341;  Dexter  v.  Cole, 
6  Wis.  319;  70  Am.  Dec.  465. 

"  Bruch  V.  Carter,  32  N.  J.  L.  554; 
Hobart  v.  Hagget,  12  Me.  67;  28  Am. 
Dec.  159;  Humphreys  v.  Douglass,  11 
Vt.  22;  34  Am.  Dec.  668;  Stanley  v. 
Gaylord,  1  Gush.  536;  48  Am.  Dec. 
643;  Gibbons  v.  Farwell,  63  Mich. 
344;  6  Am.  St.  Rep.  301. 

'  Dexter  v.  Cole,  6  Wis.  319;  70 
Am.  Dec.  465;  the  court  saying:  "We 
have  no  doubt  but  the  action  of  tres- 
pass would  lie  in  this  case.  In  driv' 
ing  off  the  sheep  the  defendant  in 
error  without  doubt  unlawfully   in- 


terfered with  the  property  of  Dexter; 
and  it  has  been  frequently  decided 
that  to  maintain  trespass  de  bonis  as- 
portatis  it  was  not  necessary  to  prove 
actual,  forcible  dispossession  of  prop- 
erty, but  that  evidence  of  any  unlaw- 
ful interference  with  or  exercise  of 
acts  of  ownership  over  property,  to 
the  exclusion  of  the  owner,  would  sus- 
tain the  action:  Gibbs  v.  Chase,  10 
Mass.  128;  Miller  v.  Baker,  1  Met.  27; 
Phillips  V.  Hall,  8  Wend.  610;  24  Am. 
Deo.  108;  Morgan  v.  Varick,  8  Wend. 
587;  Wintriugham  v.  Lafroy,  7  Cow. 
735;  Rfeynolds  v.  Shuler,  5  Cow. 
325;  1  Chit.  PI.,  11th  Am.  ed., 
170,  and  cases  cited  in  the  notes. 
Neither  is  it  necessary  to  prove  that 
the  act  was  done  with  a  wrongful  in- 
tent, it  being  sufficient  if  it  was  with- 
out a  justifiable  cause  or  purpo.se, 
though  it  were  done  accidentally  or 
by  mistake:  2  Greenl.  Ev.,  sec.  622; 
Guille  V.  Swan,  19  Johns.  381j  10  Am. 
Dec.  234." 
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injury  done,  and  the  benefits  or  advantages  lost  thereby.* 
The  measure  of  damages  in  an  action  of  trespass  for  break- 
ing plaintiff's  close  and  taking  away  his  goods  and  ^chat- 
tels is  the  value  of  the  goods,  together  with  the  incidental 
damages.^  The  measure  in  an  action  of  trespass  for  tak- 
ing and  selling  the  personal  property  of  one  person  under 
an  execution  against  another  is  the  value  of  the  owner's 
interest  in  the  property  sold,'  with  interest  to  the  time  of 
the  trial.''  In  trespass  for  taking  a  chattel  the  plaintiff 
may  recover  both  the  value  of  the  property  and  damages 
for  the  violence  used.^  But  unless  the  value  of  the  goods 
at  the  time  is  proved,  only  nominal  damages  can  be  recov- 
ered.°  The  owner  of  property  sold  under  illegal  process, 
purchasing  the  same  at  such  sale,  either  personally  or  by 
his  agent,  can  recover  only  the  amount  of  his  bid  and  in- 
terest thereon  in  trespass  for  the  unlawful  taking.'  In  an 
action  for  trespass  in  wrongfully  carrying  away  plaintiff's 
mule  and  mare  while  he  was  engaged  in  farming,  dam- 
ages resulting  to  his  farming  operations  therefrom  is  too 
remote.^  Exemplary  damages  are  properly  given  where 
the  injury  was  accompanied  with  fraud,  malice,  oppres- 
sion, or  other  aggravating  circumstances.'  If  a  defend- 
ant in  trespass  has  returned  the  goods  taken,  he  may 
show,  in  mitigation  of  damages,  the  actual  subsequent 
benefit  derived  from  the  goods  by  the  plaintiff.  If  they 
were  afterwards  taken  on  execution  against  the  plaintiff, 
the  law  will  presume  his  assent  to  the  sale  thereunder  to 
the  extent  of  the  proceeds  as  for  his  benefit.*"  In  trespass 
for  taking  away  personal  property,  a  judgment  in  replevin 

1  Post  V.  Munn,  4  N.  J.  L.  61;  7        *  Niemetz  v.  Ass'u,  5  Mo.  App.  59. 
Am.  Dec.  570;  Coolidge  v.  Choate,  11        '  Baker  v.  Freeman,  9  VV^eiid.  36;  24 
Met.  79.  Am.  Deo.  117. 

2  Woolley  V.  Carter,  7  N.  J.  L.  85;        «  Street  v.  Sinclair,  71  Ala.  110. 

11  Am.  Dec.  520.  »  Merrills    v.    Tariff    Mfg.    Co.,    10 

3  Jloae  V.  Story,   1  Pa.  St.  190;   44    Conn.  384;  27  Am.  Dec.  682;  Milburn 
Air    Dec.  121.  v.  Beach,  14  Mo.  104;  55  Am.  Deo.  91; 

'  tValker  v.  Borland,  21  Mo.  281.  Wylie   v.    Smitherman,    8   Ired.    236. 

^  Hite  V.  Long,  6  Band.  457;  18  Am.     See  note  in  27  Am.  Dec.  685-689. 
Dec.  720.  ■"  Clark  v.  Bates,  1  Dak.  Ter.  42. 
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may  be  shown  in  mitigation  of  damages.'  Statutes  giv- 
ing treble  damages  for  trespass  on  timber-lauds  have 
generally  been  construed  to  cover  cases  only  of  willful  and 
intentional  trespasses.  If  done  by  mistake  or  accident, 
only  the  actual  damage  suffered  is  recoverable.^  Under 
the  codes  abolishing  distinctions  in  forms  as  to  trespass, 
all  damages  therefrom  may  be  recovered  in  one  action.^ 

§  3663.     Trover — Disting^nished  from  Trespass. — The 

action  of  trover  lies  by  any  person  having  a  general  or 
special  property  in  goods  against  any  person  wrongfully 
withholding  them  from  his  possession.*  The  distinction 
between  the  action  of  trover  and  trespass  is  this:  in  tres- 
pass there  is  always  either  an  original  wrongful  taking, 
or  a  taking  made  wrongful  ab  initio  by  subsequent  mis- 
conduct,' while  in  trover  the  original  taking  is  supposed 
or  assumed  to  be  lawful,  and  often  the  only  wrong  con- 
sists in  a  refusal  to  surrender  a  possession  which  was 
originally  rightful,  but  the  right  to  which  has  termi- 
nated.' Whenever  trespass  will  lie  for  taking  goods, 
trover  may  be  maintained.''  To  sustain  an  action  of 
trover,  it  is  sufficient  to  show  a  wrongful  assumption  of 
dominion  by  the  defendant  over  the  plaintiff's  property, 
and  in  violation  of  the  plaintiff's  rights."  So  trespass 
lies  for  any  wrongful  force,  but  the  wrongful  force  is  no 
conversion  where  it  is  employed  in  recognition  of  the 

'  Brigga  v.  Milburn,  40  Mich.  512.  has  been  brought  in  many  cases,  where, 

'  Batchelder  v.  Kelly,  10  N.  H.  436;  in  truth,  the   defendant  has   got  the 

34  Am.  Deo.  174;  Barnes  v.  Jones,  51  possession  lawfully.     Where  the  de- 

Cal.  303;    Cohn  v.  Neeves,  40  Wis.  fendant  takes  them  wrongfully,  and 

401;  Morrison  v.  Bedell,  22  N.  H.  237;  by  trespass,  the  plaintiff,  if  he  thinks 

Whitcroft  V.   Vaudever,   12   111.   335;  fit  to   bring  this   action,  waives    the 

Perkins  v.  Haokelman,  26  Miss.  41;  59  trespass,  and  admits  the  possession  to 

Am.   Dec.   243;    Russell  a.   Irby,   13  have  been  lawfully  gotten":  Cooper  w. 

Ala.  131.  Chitty,  1  Burr.  31. 

'  Clark  y.  Bates,  1  Dak.  Ter.  42.  <•  Van  Brunt  v.  Schenck,  11  Johns. 

'  "In  form  the  action  is  a  fiction;  in  377;  Parker  v.  Walrod,  13  Wend.  296; 

substance,  a  remedy  to  recover  the  16    Wend.    514;    30    Am.    Deo.    124; 

value  of  personal  chattels  wrongfully  Bradley  v.  Davis,  14  Me.  44;  30  Am. 

converted  by  another  to  hia  own  use.  Dec.  729. 

The  form  supposes  the  defendant  may  *  Cooley  on  Torts,  442. 

have  come  lawfully  by  the  possession  '  Ireland  v.  Horseman,  65  Mo.  511. 

of  the  goods.     This  action  lies,  and  »  Donahue  v,  Shippee,  15  R.  I.  453. 
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owner's  right,  and  with  no  purpose  to  deprive  him  of  his 
right,  temporarily  or  permanently.  Thus  if  one  take  up 
the  beast  of  another,  in  order  to  prevent  his  straying 
away,  and  afterwards  turns  him  out  again,  he  may  be 
liable  in  trespass  for  so  doing,  but  his  act  is  no  conver- 
sion, because  the  owner's  dominion  is  not  disputed,  and 
the  intent  to  make  a  wrongful  appropriation  is  absent.' 
One  cannot  carve  two  suits  out  of  one  cause  of  action. 
Therefore,  when  the  plaintiflF's  team  was  stopped  by  the 
defendant,  and  a  horse  taken  therefrom,  it  was  held  that 
the  plaintiff  could  not  bring  trover  for  the  horse  taken, 
and  trespass  for  stopping  the  team  and  delaying  his 
journey,  because  it  was  all  one  act.^  So  one  cannot 
recover  in  trover,  although  there  has  been. technical  con- 
version, if  his  real  and  substantial  claim  is  merely  to 
recover  damages  for  the  breach  of  an  illegal  contract.' 
Trover  is  a  transitory  action,  and  lies  for  conversion  of 
personal  property  in  a  foreign  jurisdiction.* 

When  property  has  been  wrongfully  taken  and  con- 
verted, and  the  owner  brings  assumpsit,  though  either 
trespass  or  trover  would  lie  also,  he  not  only  waives  all 
right  to  recover  damages  for  the  tortious  taking  and  con- 
version of  the  property,  but  he  subjects  himself  to  the 
consequences  of  having  his  demand  considered  as  a  debt, 
against  which  the  defendant  may  set  off  any  counter- 
demand  he  may  have  against  the  plaintiff."  If  trespass 
be  brought  in  such  a  case,  the  plaintiff  may  recover  as 
well  the  value  of  the  property  as  damages  for  the  tortious 
taking  and  malicious  conversion  of  it;  and  the  measure  of 
damages  is  for  the  jury,  under  the  facts  as  developed  by 
the  evidence.  But  if,  out  of  the  three  forms  of  action  thus 
open  to  him,  the  plaintiff  selects  trover,  his  recovery  will 

'  Cooley  on  Torts,  442;   Wilson  v.        '  Woodman  v.  Hubbard,  25  N.  H. 
McLaughlin,  107  Mass.  587.  67;  57  Am.  Deo.  310. 

2  Hite  V.   Long,   6  Rand.   457;    18        *  Whidden  v.  Seelye,  40  Me.  247;  63 
Am.  Dec.  720.  Am.  Deo.  662. 

'  Garrison  v.  Bryant,  10  Phila.  474. 
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generally  be  limited  within  the  ordinary  scope  of  that 
action,  namely,  the  value  of  the  property  at  the  time  of 
its  conversion,  with  interest,  though  when  its  value  has 
in  some  way  been  enhanced  by  the  wrong-doer,  if  its 
identity  has  been  preserved,  the  damages  may  be  in- 
creased to  correspond  with  such  enhanced  value  and 
interest.*  The  place  of  the  taking  is  the  place  of  conver- 
sion; the  refusal  of  the  taker  to  deliver,  on  demand  made 
in  another  jurisdiction,  is  not  a  new  conversion.  He  is 
only  liable  for  the  value  at  the  place  of  conversion,  and 
interest,  unless  the  case  calls  for  exemplary  damages.^ 

Illustrations.  —  One  who  had  purchased  lands,  converted 
to  his  own  use,  without  knowledge  of  the  true  ownership,  certain 
fence-rails  which  had  been  borrowed  and  placed  upon  the  land 
by  a  tenant  of  the  land  under  the  vendor.  Held,  that  the  rem- 
edy of  the  true  owner  of  the  rails  was  (after  demand  and  re- 
fusal) by  action  of  trover,  not  trespass:  Ogden  v.  Lucas,  48  111. 
492.  The  complaint  alleged  that  on,  etc.,  defendant  broke  and 
entered  upon  plaintiff's  farm,  and  took  from  his  possession  cer- 
tain personal  property  of  the  plaintiff,  carried  it  away,  and  con- 
verted it  to  his  own  use.  Held,  an  action  de  bonis  asportatis, 
and  not  of  trover:  Grafton  v.  Oarmichael,  48  Wis.  660.  Trover 
was  brought  by  a  railroad  company  against  an  oil-refiner  who 
had  converted  to  his  use  three  unmarked  cars  of  oil  left,  by  the 
plaintiff's  mistake,  on  the  side-track  of  his  refinery.  Held,  that 
he  might  prove  in  defense  that  he  so  converted  the  oil  unwit- 
tingly, and  that  he  was  at  that  time  entitled  to  receive  from  the 
plaintiffs  three  car-loads  of  oil:  Waring  v.  R.  E.  Co.,  76  Pa. 
St.  491. 

§  3664.  Possession  Alone  SuflBcient  —  Defendant  can- 
not Dispute  Plaintiff's  Title.  —  Possession  alone  is  suffi- 
cient to  enable  one  to  bring  trover;  the  defendant  cannot 
defend  by  showing  that  the  title  to  the  chattels  is  in  a 
third  person.^     By  showing  that  property  in  his  posses- 

'  Garrison  v.  Bryant,  10  Phila.  474.  Allen,   408;    Hubbard   v.    Lyman,   8 
='Ward«.  Wood  Co.,  13  Nev.  44.  Allen,   520;  Magee  v.  Scott,  9  Cush. 
»  Daniels  v.  Ball,  11  Wend.  57;  Dun-  148;  55  Am.  Dec.  49;  Cook  v.  Patter- 
can  V.  Spear,  11  Wend.  54;  Bartlett  v.  son,  35  Ala.  102;  Vining  v.  Baker,  53 
Hoyt,  29  N.  H.  317;  Knapp  v.  Win-  Me.  544;  Coffin  v.  Anderson,  4  Blackf. 
Chester,  11  Vt.  351;  Carter  v.  Bennett,  395;  IngersoU  v.  Emerson,   1  Ind.  76; 
4  Fla.  283,  355;  Burke  v.  Savage,  13  O'Brien  ».  Hilburn,  22  Tex.  616;  Rogers 
355 
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sion  at  the  time  taken  from  him,  he  shows  prima  facie 
a  right  to  sue.^  To  authorize  a  recovery  in  an  action 
of  trover,  it  is  only  essential  that  the  plaintiff  should 
prove  either  a  general  or  special  property  in  himself.^ 
One  has  sufficient  property  to  maintain  trover  when  he  is 
part  owner  of  the  property  converted  and  has  the  posses- 
sion and  complete  control  of  all  of  it.'  A  perse  n  who  is 
entitled  to  the  temporary  possession  of  a  chattel,  and  de- 
livers it  back  to  the  owner  for  an  especial  purpose,  may, 
after  that  purpose  is  satisfied,  and  during  his  temporary 
right,  maintain  trover  for  it  against  the  owner.*  The 
right  of  property  draws  to  it  the  right  of  possession,  and 
hence  if  one's  goods  are  held  without  right  by  another, 
the  owner  may  bring  an  action  against  a  third  person 


V.  Arnold,  12  Wend.  30;  Harker  v. 
Dement,  9  Gill,  7;  52  Am.  Deo.  670; 
Brown  V.  Ware,  25  Me.  411;  Linsoott 
V.  Trask,  35  Me.  150;  Gilson  v.  Wood, 
20  111.  37;  Harrington  v.  King,  121 
Mass.  160;  Lowremore  v.  Berry,  19 
Ala.  130;  54  Am.  Dec.  188;  Edwards 
V.  Frank,  40  Mich.  616;  Ward  v.  Car- 
son River  Wood  Co.,  13  NeT.  44; 
Stevenson  v.  Fitzgerald,  47  Mich.  166; 
Skinner  v.  Pinney,  19  Fla.  42;  45  Am. 
Rep.  1;  Grubb  v.  Guilford,  4  Watts, 
223;  28  Am.  Dec.  700;  Jeffries  v.  R. 
R.  Co.,  5  El.  &  B.  802;  the  court  say- 
ing: "The  law  is,  that  a  person  pos- 
sessed of  goods  as  his  property  has  a 
good  title  as  against  everystranger, 
and  that  one  who  takes  them  from 
him,  having  no  title  in  himself,  is  a 
wrong-doer,  and  cannot  defend  him- 
self by  showing  that  there  was  a  title 
in  some  third  person;  for  against  a 
wrong-doer  possession  is  title.  The  law 
is  so  stated  by  the  very  learned  anno- 
tator  in  note  to  Wilbraham  v.  Snow, 
2  Wms.  Sauud.  47  f,  and  I  think  it 
most  reasonable  law,  and  essential  for 
the  interests  of  society,  that  peaceable 
possession  should  not  be  disturbed  by 

wrong-doers It  is  not  disputed 

that  the  jm  tertii  cannot  be  set  up  as  a 
defense  to  an  action  of  trespass  for 
disturbing  the  possession.  In  this  re- 
spect I  see  no  difference  between  tres- 
pass and  trover;  for,  in  truth,  the 
presumption  of  law  is  that  the  person 


who  has  the  possession  has  the  prop- 
erty. Can  that  presumption  be  re- 
butted by  evidence  that  the  property 
was  in  a  third  person,  when  offered  aa 
a  defense  by  one  who  admits  that  he 
himself  had  no  title  and  was  a  wrong- 
doer when  he  converted  the  goods? 
I  am  of  opinion  that  this  cannot  be 
done."  But  there  are  cases  holding 
that  the  defendant  may  defeat  a  re- 
covery by  proving  the  title  to  be  in  a 
third  person:  Clapp  v.  Glidden,  39 
Me.  448;  Tuthill  v.  Wheeler,  6  Barb. 
362;  Botan  v.  Fletcher,  15  Johns.  206; 
Hostler  v.  Skull,  Tayl.  152;  1  Am. 
Dec.  583,  and  see  note  pp.  585-589; 
Laspeyre  v.  McFarland,  N,  C.  Term 
Rep.  187;  7  Am.  Dec.  705;  Buck  v. 
Aikin,  1  Wend.  466;  19  Am.  Dec.  535; 
Brazier  v.  Ansley,  11  Ired.  12;  51  Am. 
Dec.  408;  Boyoe  v.  Williams,  84  N. 
C.  275;  37  Am.  Rep.  618. 

'  Foster  v.  Chamberlain,  41  Ala.  158; 
Odiorne  v.  CoUey,  2  N.  H.  66;  9  Am. 
Dec.  39;  Jones  v.  Sinclair,  2  N.  H. 
319;  9  Am.  Dec.  75. 

^  Kemp  V.  Thompson,  17  Ala.  9; 
Glaze  V.  MoMillion,  7  Port.  279;  Tray- 
lor  V.  Horrall,  4  Blaokf.  317;  Barton  o. 
Dunning,  6  Blaokf.  209;  Grady  v. 
Newby,  6  Blaokf.  442;  Hostler  v. 
Skull,  1  Tayl.  152;  1  Am.  Dec.  583; 
Slack  V.  Littlefield,  Harp.  298. 

» Hyde  v.  Noble,  13  N.  H.  494;  38 
Am,  Deo.  508. 

•  Roberts  v.  Wyatt,  2  Taunt.  268. 
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who  converts  them.'  So  the  owner  of  land  out  of  posses- 
sion may  maintain  trover  for  timber  cut  thereon  by  one 
not  in  actual  possession  of  the  premises.'  So  one  who 
enters  on  unoccupied  land,  or  land  under  a  claim  of  right, 
and  cuts  timber,  may  maintain  trover  for  its  conversion 
by  one  showing  no  right  or  title  to  it  or  to  the  land.*  A 
sheriff  has  a  sufficient  property  in  goods  he  has  levied  on 
to  maintain  trover.*  So  has  a  finder,  against  every  one 
but  the  true  owner.'  Possessory  title  in  the  state  of 
drafts  of  county  treasurers,  sent  to  the  state  treasury  in 
payment  of  taxes,  is  sufficient  to  maintain  an  action  for 
conversion  against  a  mere  wrong-doer  without  title."  A 
township  may  maintain  trover  against  its  outgoing  treas- 
urer who  refuses  to  pay  over.'  A  bailee  may  maintain 
trover  against  a  trespasser  or  wrong-doer.'  Where  thd 
legal  title  to  property  is  in  a  trustee,  he  can  maintain 
trover  for  its  conversion.'  If  one  obtains  goods  fraudu- 
lently, and  delivers  them  to  an  assignee  for  the  benefit  of 
creditors,  the  seller  of  the  goods  may  maintain  trover 
against  the  assignee.'"  One  from  whose  hands  property  of 
an  estate  has  been  wrongfully  taken  may  bring  trover  for 
its  recovery  against  the  tortious  holder,  although  there 
has  been  no  administration."  Trover  lies  at  the  suit  of 
defendants  in  replevin  for  the  value  of  property  not  found, 

*  Clark  V.  Rideout,  39  N.  H.  238;  tain  trover  forthem:  Luddenw.Leavitt, 
Eggleston   v.    Mundy,    4   Mich.    295;     9  Mass.  104;  6  Am.  Deo.  45, 

Carter  v.    Kingman,   103   Mass,    518;  *  Brandon    v.    Huntsville   Bank,    1 

Gage  V.  Allison,  1  Brev.  495;  2  Am.  Stew.   320;  18  Am.  Dec.   48,  and  see 

Deo.  682;  Bird  v.  Clark,  3  Day,  272;  note  pp.  55-59, 

3  Am,  Deo,  269.  n  People  v.  Sherwin,  2  Thomp.  &  C. 

2  Wright  V.  Guier,  9  Watts,  172;  36  528, 

Am.  Dec,  108,  '  Monroe  v.  Whipple,  56  Mich,  516. 

'  Lyon    V.    Sellew,    34    Hun,    124;  8  HoUenbaek  v.  lodd,  19  111,  App. 

Putnam  v.  Lewis,  133  Mass.  264.  452. 

*  Lookwood  V.  Bull,  1  Cow.  322;  13  »  Myers  v.  Hale,  17  Mo.  App.  204; 
Am.  Dec,  539;  Brewster  v.  Vail,  20  N,  Coleson  v.  Blanton,  3  Hayw.  (Tenn.) 
J,  L,  56;  38  Am.  Dec.  547;  Dezell  v.  152;  Thompson  v.  Ford,  7  Ired.  418. 
Odell,  3  Hill,  215;  38  Am.  Dec.  628,  So  beneficiaries  entitled  to  the  posses- 
A  sheriff  having  attached  personal  sion  of  the  trust  property  may  main- 
chattels,  a  person  to  whom  he  delivers  tain  trover:  Howard  v.  Suelliug,  28 
them   for  safe-keeping  is   merely  his  Ga.  469, 

servant,  having  no  legal  interest  in  the        '"  Artman  v.  Walton,  12  Phila.  442. 
chattels,  and  cannot,  therefore,  main-        "  Harpes  v.  Harpes,  62  Ga.  394. 
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on  execution  issued  in  their  favor  for  its  return.'  The 
appraisement  and  inventory  made  by  a  sheriff  in  levying 
execution  gives  him  such  special  property  in  the  goods 
as  enables  him  to  maintain  an  action  for  their  conversion." 
A  person  to  whom  a  letter  sent  by  mail  is  addressed  may 
maintain  an  action  of  trover  in  a  state  court  against  the 
postmaster  unlawfully  refusing  to  deliver  it.'  A  person 
enjoined  from  removing  property  out  of  the  state  may 
maintain  trover  for  a  conversion  of  it.*  A  person  who  is 
the  owner  of  a  note,  although  he  cannot  maintain  an  ac- 
tion thereon  in  his  own  name,  may  maintain  an  action  of 
trover  in  his  own  name  for  the  conversion  of  it.°  A  per- 
son taking  yarn  to  manufacture  into  cloth  for  a  commis- 
sion may  have  trover  for  the  cloth,  although  in  the 
possession  of  a  third  person,  whom  he  hired  to  do  the 
work  for  him."  A  valid  attachment,  or  seizure  on  execu- 
tion, gives  the  officer,  while  it  lasts,  sufficient  special 
property  to  maintain  trover.'  But  the  owner  cannot 
sue  where  he  has  parted  with  the  possession  for  a  term, 
under  a  contract  of  lease  or  bailment,  and  the  term  has 
not  expired.'  But  aliter  where  they  are  to  be  returned 
on  demand."  Trover  founded  on  possession  can  only  be 
defeated  when  the  true  owner  is  known;  a  mere  possibil- 
ity that  such  owner  will  afterwards  be  discovered  will  not 

*  Smith  V.  Demarrais,  39  Mich.  14.        Mass.    217.      But     see   Waterman  v. 
'  Hargadine  v.  Ford,  5  Houst.  (Del.)     Robinson,  5   Mass.    303;  Poole  v.  Sy- 

380.  mends,  1  N.  H.  289. 

'  Teal  V.  Felton,  12  How.  284.  «  Gordon  v.  Harper,  7  Term  Rep.  9; 

*  McGowen    v.     Young,     2     Stew.  Wheeler  v.  Train,  3  Pick.    255,  258; 
276.  Fairl)ank  v.  Phelps,  22  Pick.  535;  Cald- 

*  Donnell    v.    Thompson,    13    Ala.  well  v.  Cowan,  9  Yerg.  202;  Clark  v. 
440.  Draper,  19  IN.  H.  419:  Forth  ».  Purs- 

«  Eaton  V.  Lynde,  15  Mass.  242.  ley,  82  111.  152;  Winship  v.  Neale,  10 

'  Brownell  v.    Manchester,  1   Pick.  Gray,    382;    McGowan  v.    Chapen,  2 

232;  Caldwell  v.  Eaton,  5  Mass.  399.  Murph.      61;     Hillard    o.    Dortch,    3 

See  Gibbs  v.   Chase,    10  Mass.    125;  Hawks,  246;  Ayer  v.  Bartlett,  9  Pick. 

Badlam  v.  Tucker,  1  Pick.  389;  Lock-  156;  Marshall  v.  Davis,  1  Wend.   109; 

wood  V.  Bull,  1   Cow.  322.     But  his  19  Am.  Deo.  463;  Arthur  v.  Gayle,  38 

keeper  merely,  or  a  receiptor,  cannot  Ala.  259;  Swift  v.  Mosely,  10  Vt.  208; 

maintain    it:     Ludden  v.   Leavitt,  9  33  Am.  Dec.  197. 

Mass.  104;  Warren  v.  Leland,  9  Mass.  '  Poole  v.  Symonds,  1  N.  H.  289;  8 

265;    Commonwealth    v.    Morse,    14  Am.  Dec.  71. 
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defeat  such  action.'  But  the  right  of  which  he  complains 
he  has  been  deprived  must  have  been  either  a  right 
actually  in  possession,  or  a  right  immediately  to  take 
possession;  it  is  not  enough  that  it  be  merely  a  right  in 
action  or  aright  to  take  possession  at  some  future  day;' 
as  the  right  of  the  owner  of  a  chattel  in  remainder  or  re- 
version.^ The  plaintiff  must  have  a  right  to  property 
itself,  not  a  mere  lien  on  it;  a  legal  title,  or  present  right 
to  possession.*  Trover  will  not  lie  for  a  portion  pur- 
chased of  a  larger  quantity  of  like  property,  where, 
subsequently  to  the  purchase,  there  has  been  no  further 
act  done  to  specify  and  identify  the  part  sold.'  A 
mortgagee  who  assigns  his  title  and  records  the  assign- 
ment after  the  mortgaged  property  has  been  attached 
in  an  action  against  the  mortgagor  cannot  afterwards 
maintain  an  action  against  the  officer  for  an  unlawful 
conversion.*  One  who  "  consigns "  goods  to  another, 
to  be  paid  for  only  as  they  are  sold  by  him,  has  not 
such  possession  or  right  to  immediate  possession  as 
will  support  an  action  of  tort  for  the  conversion  of  the 
goods.'  A  claim  to  timber,  based  on  a  merely  equitable 
claim  to  the  land  from  which  it  is  cut,  will  not  support  an 
action  at  law  for  taking  and  converting  the  timber."  If 
a  chattel  is  sold  and  delivered  upon  condition  that  it  shall 
be  paid  for  on  a  certain  day,  and  shall  remain  the  prop- 
erty of  the  seller  until  paid  for,  the  seller  has  not  such 
possession  or  right  to  immediate  possession  as  will  sup- 

'  Branch  v.  Morrison,  5  Jones,   16;  '  Lewis  v.  Mobley,  4  Dev.  &  B.  323; 

69  Am.  Dec.  770.  34  Am.  Deo.  379. 

2  Cooley  on  Torts,   445;  Wilson  v.  *  Street  v.  Nelson,  80  Ala.  230.     A 

Wilson,  37  Md.  1;  11    Am.    Rep.  518;  landlord  cannot,  by  virtue  of  his  lien 

Dudley  v.  Abner,  52  Ala.   572;  Floyd  on  his  tenant's  crops,  maintain  trover 

V.  Day,  3  Mass.  403;  3  Am.  Dec.  171.  against  one  who  has  converted  them: 

Creditors  to  whom  goods  have  been  Corbitt  v.  Reynolds,  68  Ala.  378;  An- 

consigned  in  payment,  but  who  have  dersou  v.  Bowles,  44  Ark.  108. 

neither  asked   for  nor  accepted  such  "  Woods   v.  MoGee,  7  Ohio,  pt.  2, 

consignment,   have   no    title   to   such  127;  30  Am.  Deo.  202. 

goods,  and    cannot    maintain    trover  ^  Home  v.  Briggs,  98  Mass.  510. 

against  a  third  person  for  their  con-  '  Hardy  v.  Munroe,  127  Mass.  64. 

version:  Gibbous  v.  Farwell,  58  Mich.  ^  Northern  Pacific    R.     R.   Co.   ». 

233.  Paine,  119  U.  S.  561. 
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port  an  action  of  tort  in  the  nature  of  trover  against  an 
officer  who  has  attached  the  chattel  as  the  property  of  the 
purchaser,  brought  before  the  day  named  for  payment.' 
»>The  right  of  a  receiver  to  assets  of  tlie  estate  not  actually 
passed  into  his  possession  is  not  such  jus  in  re  as  will  en- 
able him  to  maintain  trover  for  them  without  leave  of 
the  court.^ 

Illustrations.  —  Plaintiff's  Right  Sustained. — Plaintiff 
raked  into  heaps  manure  that  had  accumulated  in  the  street,  the 
fee  of  which  was  in  the  borough,  intending  to  remove  it.  Before 
he  could  do  so,  and  within  twenty-four  hours,  defendant  carted 
it  away.  Held,  that  plaintiff  could  maintain  trover:  Haslem  v. 
Lockwood,  37  Conn.  500;  9  Am.  Rep.  350.  An  action  was  brought 
for  conversion  against  an  officer  who  had  attached  a  yacht  for  a 
creditor  of  the  seller.  The  defendant  answered  that  the  yacht  had 
been  unlawfully  purchased  by  the  plaintiff,  an  inspector  of  cus- 
toms, contrary  to  a  statute  which  provides,  under  a  penalty,  that 
no  person  in  that  branch  of  public  service  shall  "own  any  vessel, 
or  interest  therein."  Held,  no  defense;  the  plaintiff's  possession 
was  his  title  against  the  ofl&cer:  Bliss  v.Winslow,  80  Me.  274;  6 
Am.  St.  Rep.  195.  A  sold  an  engine-lathe  to  B,  taking  back  a 
mortgage  thereof,  which  contained  a  covenant  for  possession  by 
the  mortgagor  until  breach  of  condition,  and  delivered  the  ma- 
chine to  a  carrier,  to  be  taken  to  the  town  of  B's  residence;  B, 
on  the  same  day,  pledged  the  machine  for  a  valuable  considera- 
tion to  C,  and  promised  to  have  it  sent  to  him  on  its  arrival; 
the  next  morning  C  went  to  the  carrier,  and  directed  a  teamster 
to  take  it  home,  which  he  did  on  the  same  day;  after  this  order, 
but  before  the  delivery,  A  recorded  his  mortgage;  C  afterwards 
sold  and  delivered  the  machine  to  another  person,  and,  on  A's 
demanding  it,  answered  that  he  had  sold  it,  and  did  not  know 
where  it  was,  and  refused  to  assist  A  in  finding  it.  Held,  that 
there  was  sufficient  evidence  of  title  in  A  and  conversion  by  C 
to  support  an  action  of  trover:  Chamberlain  v.  Clemence,  8  Gray, 
389.  Defendant  leased  to  plaintiff  a  farm  for  one  year,  and 
by  the  contract  was  to  provide  a  horse  for  plaintiff  to  use 
upon  the  farm  during  the  term.  At  the  commencement  of  the 
term  he  furnished  a  horse,  but  took  him  away  and  sold  him, 
before  the  expiration  of  the  term,  without  providing  another. 
Held,  that  the  plaintiff  acquired  a  special  property  in  the  horse 
by  the  bailment,  and  was  entitled  to  recover  in  an  action  of 
trover  for  the  horse  so  taken  away:  Hickok  v.  Buck,  22  Vt.  149. 

'  Newhall  v.  Kingabury,  131  Mass.        '  Singerly  v.  Fox,  75  Pa.  St.  112. 
445. 
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On  a  contract  for  the  conveyance  of  land  by  warranty  deed,  L. 
tendered  the  money  to  H.  for  the  purpose  of  procuring  the  deed, 
and  H.  received  the  money,  at  the  same  time  handing  to  L.  a 
quitclaim  deed  without  a  revenue  stamp,  and  with  no  name 
inserted  as  grantee,  and  L.  demanded  back  the  money,  which  H. 
refused  to  give  back,  and  L.  then  went  away.  Held,  that  L. 
might  maintain  trover  for  the  money:  Hinckley  v.  Lewis,  45  111. 
327.  A  was  the  lessee  of  a  house  and  furniture  under  an  agree- 
ment by  which  he  was  to  board  the  lessor,  and  let  him  use  the 
things  leased,  and  to  receive  at  the  end  of  each  week  a  fixed 
sum  of  money.  Held,  to  have  a  right  to  maintain  an  action 
against  the  lessor  for  taking  away  the  furniture,  although  he 
has  refused  to  furnish  board,  when  the  lessor  failed  to  pay  the 
sums  as  stipulated:  Chamberlain  v.  Neale,  9  Allen,  410.  The 
owner  of  beds  let  them  for  hire,  at  a  stipulated  price  by 
the  month,  payable  in  advance,  and  the  hirer,  before  the  expi- 
ration of  the  month  for  which  the  last  payment  was  made, 
abandoned  the  house  in  which  he  used  the  beds,  leaving  them 
there,  and  sending  word  to  the  owner  that  they  were  ready  for 
him.  Held,  that  the  owner  thereby  became  entitled  to  immedi- 
ate possession  of  the  beds,  and  might  maintain  an  action  of  trover 
therefor  before  he  received  knowledge  of  the  abandonment: 
Hardy  v.  Reed,  6  Cush.  252.  A  father,  owning  certain  horses 
and  carriages,  put  them  into  the  possession  of  his  son,  to  enable 
him  to  earn  his  livelihood,  making  no  stipulation  as  to  the 
length  of  time  during  which  the  son  should  keep  the  property, 
and  telling  him  that  whenever  he  (the  father)  should  be  put  to 
expense  on  account  of  it,  he  should  take  it  away  and  sell  it. 
The  son  established  a  livery-stable  accordingly,  paying  the  ex- 
penses himself,  and  taking  the  profits  to  his  own  use,  and  on 
one  occasion  let  a  horse  and  carriage  to  go  to  a  particular  place, 
but  the  hirer  drove  them  to  another  place,  where  they  were 
attached  as  the  son's  property  on  a  writ  against  him,  and  the 
attaching  officer  refused  to  give  them  up  when  demanded  by 
the  father.  Held,  that  the  father  had  such  a  right  of  possession 
as  entitled  him  to  maintain  trover  for  them  against  the  officer: 
Morgan  v.  Ide,  8  Cush.  420.  A  carrier,  by  an  innocent  mistake, 
left  a  lot  of  hides  at  a  tannery,  and  .seasonably  notified  the 
tanner  that  they  were  claimed  by  another  person,  but  produced 
no  proof  of  the  ownership,  and  the  tanner's  servants  appropri- 
ated them  for  his  benefit.  Held,  that  the  carrier  might  main- 
tain trover  for  their  conversion:  Cheshire  R.  R.  Co.  v.  Foster,  51 
N.  H.  490.  A  landlord  was  to  receive  rent  in  wheat,  to  be  de- 
livered, when  thrashed,  in  the  granary.  The  wheat  was  levied 
upon  by  a  creditor  of  the  landlord,  while  growing,  and  sold  on 
execution,  and  a  portion  of  the  wheat,  when  thrashed  by  the 
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tenant,  was  set  aside  for  the  landlord.  Held,  that  the  latter 
might  maintain  trover  against  the  purchaser  for  said  portion 
which  had  been  delivered  to  his  agent:  ^006  v.  Ammann,  6  ID. 
App.  160.  Plaintiff,  having  two  distinct  contracts  for  the  de- 
livery of  staves  at  a  specified  place,  to  be  paid  for  on  delivery, 
paid  for  the  staves  delivered  under  one  contract  only,  but 
brought  trover  for  all  the  staves  embraced  in  both  contracts. 
Held,  that  he  might  recover  for  those  delivered  and  paid  for: 
Haines  v.  Cochran,  26  W.  Va.  719. 

Illustrations  (Continued).  —  Plaintiff's  Right  not  Sus- 
tained.—  A  purchased  seventy-five  out  of  one  hundred  tons  of 
hay  standing  in  stacks,  no  part  of  the  hay  being  set  off  or 
designated,  his  vendor  delivering  to  him  twenty  tons.  Held, 
that  A  had  no  such  title  to  the  remainder  as  would  enable  him 
to  maintain  conversion  therefor:  Holmes  v.  Bailey,  16  Neb.  300. 
A  party  purchased  eight  out  of  ten  bales  of  cotton,  which  was 
unginned,  but  when  it  was  ginned,  there  turned  out  to  be  only 
six  bales.  Held,  insufiicient  title  to  maintain  an  action  of 
trover:  Baldwin  v.  McKay,  41  Miss.  358.  0.  had  a  watch 
which  both  he  and  W.  and  E.  claimed.  The  watch  was  left 
by  0.  with  a  jeweler  to  be  repaired.  When  it  was  sent  for,  the 
jeweler,  by  mistake,  sent  another  watch  to  0.  W.  and  R.,  by 
possessory  warrant  against  0.,  got  possession  of  this  watch,  and, 
to  regain  it,  0.  brought  trover  against  them.  Held,  that  he 
had  no  title  sufficient  to  maintain  his  action:  Wallis  v.  Osteen, 
88  Ga.  250.  A  bought  a  melodeon  of  the  plaintiffs,  and  gave  a 
promissory  note  for  it,  with  a  condition  that  the  melodeon 
should  remain  the  property  of  the  plaintiffs  until  the  note  was 
paid.  He  afterwards  sold  the  instrument  to  the  defendant, 
and  the  plaintiffs  transferred  the  note  to  a  third  party.  Held, 
that  plaintiffs  could  not  maintain  an  action  of  trover:  Esty  v. 
Graham,  46  N.  H.  169.  A  allowed  B  to  deposit  his  money  in  a 
bank,  which  gave  B  a  certificate  in  his  own  name,  knowing  it 
was  A's  money.  A  manifested  no  disapproval,  and  B  presented 
the  certificate  and  drew  out  the  money.  A  continued  to  regard 
the  money  as  loaned  to  B  until  his  insolvency,  when  he  sued 
the  bank  in  trover.  Held,  that  he  could  not  recover:  Montreal 
Bank  v.  Dewar,  6  111.  App.  294.  A  and  B  agreed  to  exchange 
horses,  and  after  they  had  been  mutually  delivered,  A,  being 
dissatisfied  with  the  bargain,  immediately  took  back  his  horse. 
B  likewise  took  his  back,  and  sued  A  and  recovered  ten  dollars. 
A  afterwards  brought  an  action  of  trover  against  B  for  the  horse 
so  exchanged  by  him,  and  on  the  trial  it  appeared  that  the 
horse  which  A  had  offered  to  exchange  with  B  belonged  to  C, 
who  had  intrusted  him  to  A  to  sell.     Held,  that,  admitting  there 
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was  a  valid  exchange  of  horses,  A  had  no  property  sufficient 
to  maintain  the  action;  for  the  property  in  the  horse  of  B,  if  it 
passed  by  the  exchange,  vested  in  C,  and  not  in  A,  his  agent: 
Dyer  v.  Vandenbergh,  11  Johns.  149.  Ten  sacks  of  salt  were 
bought  with  the  funds  of  A,  and  five  others  were  bought  at  the 
same  time  with  the  funds  of  B,^the  whole  being  delivered  to 
B  without  any  marks  to  distinguish  which  were  A's  and  which 
were  B's,  and  C,  having  received  the  whole  from  B,  converted 
them  to  his  own  use.  Held,  that  A  could  not  maintain  an  ac- 
tion for  the  sacks  belonging  to  him,  as  no  specific  sacks  had 
ever  been  set  apart  as  his:  Hill  v.  Robison,  3  Jones,  501.  The 
holder  of  a  note  surrendered  it  upon  a  dispute  as  to  its  consid- 
eration, and  left  it  with  a  depositary.  The  maker  took  posses- 
sion of  it  without  the  consent  of  the  depositor,  but  on  complaint 
of  the  holder,  and  at  the  request  of  the  depositary,  gave  it  up 
to  him  for  the  payee,  but  again  possessed  himself  of  it.  It 
appeared  that  the  maker  had  reasonable  ground  to  contest  his 
liability  in  whole  or  in  part.  Held,  that  the  payee  could  not 
maintain  trover  for  the  taking  of  the  note:  Alexander  v.  Bundle, 
75  111.  85. 

§  3665.  When  Defendant  may  Dispute  Plaintiff's  Title. 
— Where  one  has  only  a  bare  possession,  and  the  chattels 
are  taken  from  him  without  right,  the  taker  may  defend 
by  showing  that  he  had  been  notified  by  the  real  owner 
to  retain  the  property  for  him,'  or  that  he  had  surren- 
dered the  possession  to  the  real  owner.^  If  one  purchases 
property  to  be  paid  for  on  delivery,  and  pays  part  only, 
he  cannot  bring  trover  against  a  subsequent  vendee  from 
his  vendor,  as  he  never  was  invested  with  the  right  of 
possession.^  "There  must  also  be  many  cases. in  which  a 
mere  showing  of  the  wrongful  character  of  the  plaintiff's 
possession  would  defeat  his  action,  as  where  a  thief  sues 
the  officer  for  the  stolen  property  taken  from  him  in 
making  the  arrest,  or  a  trespasser  brings  suit  against  one 
who  stops  him  while  carrying  off  the  goods  he  has  wrong- 
fully taken.  These  are  cases  in  which  it  cannot  be  said 
that  in  law  a  possession  has  been  gained;  and  one  who 

'  Thorne  ».  Tilbury,  3  Hurl.  &  N.     King  v.  Richards,  6  Whart.  418;  37 
534.  Am.  Deo.  420. 

'  Ogle  V.  Atkinson,  S   Taunt.  759;        »  Owens  v.  Weedham,  82  111.  400. 
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disturbs  this  wrongful  manual  possession  may  defend  in 
the  right  of  the  owner,  whether  expressly  authorized  to 
do  so  or  not.'"  In  other  words,  the  possession  of  the 
plaintiff  must  have  been  a  rightful  one.^  Thus  it  has 
been  held  that  a  trespasser  on  the  lands  of  the  United 
States  cutting  lumber  thereon  cannot  acquire  any  prop- 
erty in  the  chattels,  either  general  or  special,  and  cannot 
maintain  trover  against  a  third  person  who  hauls  them 
away  and  converts  them  to  his  own  use.'  One  trespasser 
or  wrong-doer  cannot  maintain  trover  against  another.* 
A  person  who  found  a  horse  in  the  possession  of  a  man 
apprehended  for  felony,  and  kept  him,  but  without  com- 
plying with  the  requisitions  of  the  statutes  respecting 
estrays,  cannot  maintain  trover  against  another  person 
subsequently  obtaining  possession  by  purchase  from  a 
stranger,  without  notice  of  the  plaintiff's  claim.'  In 
trover  against  a  sheriff's  officer  for  a  wrongful  seizure  of 
chattels  on  execution,  the  defendant  may  show  that  the 
plaintiff  had  no  right  of  possession  in  his  own  name.*  So 
it  is  a  good  defense  that  the  property  belongs  to  a  third 
party,  between  whom  and  the  defendant  there  is  no  privity.' 

§  3666.     What     may     be     Converted  —  Value.  —  Any 

species  of  personal  property  may  be  the  subject  of 
conversion,'  provided  it  is  not  property  which  it  is 
unlawful  to  have,  as  counterfeit  coin,  instruments  for 
manufacturing  it,  and  the  like;'  nor  will  trover  lie  for  a 

^  Cooley  on  Torts,  446;  Laolouoh  v.  v.  Snelson,    3   Mo.   393;    Winoher  ». 

Towne,  3Esp.  114;  CheesmaiiB.  Exall,  Shrewsbury,    2    Soam.    283;   35  Am. 

6  Ex.  341.  Dec.  108. 

2  Turley  v.  Tucker,  6  Mo.  583;  35  *  Turley  v.  Tucker,  6  Mo.  583;  35 

Am.  Deo.  449;  Merry  v.  Green,  7  Mees.  Am.  Dec.  449. 

&  W.  623;  People  v.   Anderson,    14  *  Geohagau  v.  Baker,  3  Bibb,  284. 

Johns.  294;  7  Am.  Dec.  462;  Kemp  v.  ^  Stearns  v.  Vincent,  50  Mich.  209; 

Thompson,    17    Ala.    9;    Buckley   v.  45  Am.  Rep.  37. 

Gross,  3  Best  &  S.  546;    Ransom  v.  '  Boyce  v.  Williams,  84  N.  C.  275; 

State,  22  Conn.  153;  Graham  v.  War-  37  Am.  Rep.  618. 

ner,  3  Dana,  146;  28  Am.  Dec.  65.  '  As  to  what  is  "personal  property," 

•  Turley  v.  Tucker,  6  Mo.  583;  35  see  ante,  Title  Personal  Property. 

Am.  Deo.  449;  Keeton  v.  Audsley,  19  «  Spalding  v.  Preston,  21  Vt.  9;  50 

Mo.  364;  61   Am.   Deo.   560;  Wilson  Am.  Dec.  68.    The  defendant  illegally 

V.  Petty,  21  Mo.  419.     Contra,  James  traveled  on  Sunday  to  the  defendant's 
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note  given  to  suppress  a  criminal  prosecution.'  Trover 
will  lie  for  a  bank  note  sealed  in  a  letter;^  a  building 
which  has  been  erected  under  an  agreement  that  it  should 
be  removable  or  treated  as  personal  property;'  a  contract 
for  the  sale  of  lands;*  coal  or  other  minerals  mined  from 
one's  land;^  copies  of  accounts;^  crops  raised  on  one's  land 
without  authority;'  dogs;*  fruit  of  a  tree  standing  wholly 
on  one's  land,  but  extending  its  roots  into  and  its  branches 
over  the  land  of  another;^  a  judgment  rendered  by  a  jus- 
tice of  the  peace;^°  a  writ  of  execution;"  manure  from  a 

hotel,  and  remained  there  overnight, 
leaving  his  team  and  robe  in  charge  o£ 
the  defendant's  servant,  and  on  Mon- 
day morning  the  robe  was  missing. 
Held,  that  the  action  might  be  main- 
tained, after  demand:  Cox  o.  Cook,  14 
Allen,  165. 

'  Morrill  v.  Goodenow,  65  Me.  178. 

2  Moody  V.  Keener,  7  Port.  218. 

»  Smith  V.  Benson,  1  Hill,  176;  Os- 
good V.  Howard,  6  Greenl.  452;  20  Am. 
Dec.  322;  Harris  v.  Powers,  57  Ala. 
139;  Dame  v.  Dame,  38  N.  H.  429;  75 
Am.  Dec.  195;  Korbe  v.  Barfour,  130 
Mass.  255.  So  trover  can  be  main- 
tained for  the  conversion  of  lumber 
nseu  in  building  a  house,  under  an 
agreement  that  the  house  is  to  remain 
the  property  of  the  builder,  as  in  such 
a  case  it  does  not  become  realty: 
Powers  V.  Harris,  68  Ala.  409. 

•  Hazewell  v.  Coursen,  45  N.  Y.  Sup. 
Ct.  22. 

s  Forsyth  v.  Wells,  41  Pa.  St.  291; 
80  Am.  Dec.  617. 

«  Fullam  V.  Cummings,  16  Vt.  697. 
A  refusal  to  redeliver  to  the  owner  a 
written  account  which  he  has  pre- 
sented for  payment  is  a  conversion, 
and  the  defendant  cannot  excuse  him- 
self by  showing  that  nothing  was  due: 
O'Donoghue  v.  Corby,  22  Mo.  394. 

'  Simpkins  v.  Rogers,  15  111.  397. 
So  a  land-owner  or  his  licensee  may, 
without  demand,  maintain  trover 
against  one  who  has  purchased  and 
received  possession  of  wild  berries 
from  persons  who  had  picked  them 
from  the  land  as  trespassers:  Freeman 
V.  Underwood,  66  Me.  229. 
*  Cummings  v.  Perham,  1  Met.  555. 
»  Lyman  v.  Hale,  11  Conn.  177;  27 
Am.  Dec.  728. 


"  Hudspeth  v.  Wilson,  2  Dev.  372; 
21  Am.  Dec.  345;  the  court  saying: 
"Trover  will  not  lie  to  cover  a  record, 
but  it  will  lie  to  cover  letters  patent, 
being  but  the  copy  of  a  record: 
Hardr.  111.  It  lies  for  a  bond  without 
alleging  that  it  was  due  to  the  plaiu- 
tifiF:  Wilson  v.  Chambers,  Cro.  Car. 
262.  It  also  lies  for  a  note  in  which 
the  plaintiff  has  no  legal  interest: 
Murray  v.  Burling,  10  Johns.  172. 
It  will  lie  against  the  finder  of  a  bank- 
bill,  but  not  against  his  assignee: 
Anonymous,  1  Salk.  126.  It  lies  upon 
a  special  property.  A  stranger  may 
maintain  it  upon  a  special  property  by 
bailment  as  well  as  the  obligee  himself. 
And  a  stranger  as  well  as  the  obligee 
may  declare  in  trover  ut  de  scripto  mo 
ohligatorio;  and  the  imptum  mum  is 
not  inserted  to  declare  that  the  de- 
fendant has  converted  the  duty  or 
chose  in  action  which  belonged  to  the 
plaintiff,  but  to  show  what  sort  of  a, 
deed  it  is  which  is  converted:  Arnold 
V.  Jefferson,  1  Ld.  Raym.  275;  2  Salk. 
654.  It  is  stated  inWatson  v.  Smith, 
Cro.  Eliz.  723,  that  trover  will  not 
lie  for  a  bond.  But  the  author  of 
Bacon's  Abridgment,  Trover,  D,  says 
that  other  authorities,  besides  being 
more  modern,  seem  to  be  the  better 
opinion.  I  think  the  principle  to  be 
extracted  from  authorities  on  this  sub- 
ject is  that  trover  will  lie  upon  a  gen- 
eral or  special  property.  The  plaintiff 
had  a  property  in  the  judgment  in 
question,  and  therefore  this  action  will 
lie."  Contra,  Piatt  v.  Potts,  11  Ired. 
266;  53  Am.  Dee.  412. 

"  Keeler  v.  Fassett,  21  Vt.  539;  52 
Am.  Dec.  71. 
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farm;'  money  that  can  be  identified,  as  specie  on  special 
deposit,  or  bank-bills,  by  proof  of  denomination,  letter, 
etc.,  showing  the  particular  bills;^  a  negotiable  instru- 
ment,^ as  a  promissory  note,  or  a  title  deed,  or  certificate 
of  stock;*  parish  records;^  a  saw-mill  built  on  another's 
land  with  his  consent;  °  a  share  of  stock;^  timber  cut  from 
trees;'  animals  of  a  domestic  nature;'  wild  anipials,  as 
geese,  which  have  strayed  away  without  gaining  their 
natural  liberty ;"''  a  whale  killed  and  anchored."  Trover 
lies  to  recover  property  appropriated  by  theft,  as  well  as 
that  taken  by  fraudulent  means  or  by  trespass."  A  patron 
of  a  skating-rink  who  leaves  his  skates  with  the  person 
appointed  by  the  proprietor  to  receive  them  may  main- 
tain trover  against  the  proprietor  if  they  are  lost."  And 
the  value  of  the  property  is  immaterial;  it  may  have  no 
value  at  all  except  to  the  owner."' 


•  stone  V.  Proctor,  2  D.  Chip.  116. 
»  Graves  v.  Dudley,  20  N.  Y.  76. 
•Griswold  v.   Jiidd,    1   Root,    221; 

Comparet  v.  Burr,  5  Blackf.  419; 
Brickhouse  v.  Brickhouse,  11  Ired. 
404.  Trover  lies  by  the  maker  of  a 
note  after  payment  against  the  payee 
who  refuses  to  deliver  it  up:  Otisfield 
V.  Mayberry,  63  Me.  197;  Stone  ». 
Clough,  41  N.  H.  290.  The  fact  that, 
in  a  promissory  note  for  the  conver- 
sion of  which  suit  is  brought,  the 
amount  to  be  paid  is  left  indefinite, 
being  for  a  certain  sum  less  an  uncer- 
tain sum  to  be  deducted,  constitutes 
no  defense.  The  measure  of  damages 
is  the  amount  of  plaintiff's  interest  in 
it:  Penniman  v.  Winner,  54  Md.   127. 

*  Kingham  v.  Pierce,  17  Mass.  247; 
Day  V.  Whitney,  1  Pick.  503;  Towle 
V.  Lovet,  6  Mass.  394;  Jarvis  v. 
Rogers,  15  Mass.  389;  Todd  v.  Crook- 
shanks,  3  Johns.  432;  Davis  v.  Funk, 
39  Pa.  St.  243;  80  Am.  Dec.  519; 
Payne  v.  Elliott,  54  Cal.  339;  35  Am. 
Rep.  80.  It  will  not  lie  for  a  "  share 
of  stock,"  but  will  for  the  certificate: 
Neiler  v.  Kelley,  69  Pa.  St.  403. 

''Sawyer  v.  Baldwin,  11  Pick.  492; 
Stebbins  v.  Jennings,  10  Pick.  172. 

« Russell  V.  Richards,  11  Me.  371; 
26  Am.  Dec.  532. 


'  Budd  V.  R.  R,  Co.,  12  Or.  271;  53 
Am.  Rep.  355. 

*  Sampson  v.  Hammond,  4  Cal.  ]  84. 
A  trespasses  on  land  in  possession  of 
B,  and  outs  down  trees,  making  them 
into  logs,  and  takes  them  away  from 
the  land.  B  may  maintain  an  action  of 
trover  for  the  conversion  of  the  logs: 
Skinner  v.  Pinney,  19  Fla.  42. 

'  Drew  V.  Spauldiug,  45  N.  H.  472; 
Piatt  V.  Tuttle,  23  Conn.  233. 

'•  Amory  v.  Flyn,  10  Johns.  102;  6 
Am.  Dec.  316. 

"  Taber  v.  Jenny,  1  Sprague,  315. 

'2  Hutchinson  v.  Bank,  41  Pa.  St. 
42;  80  Am.  Dec.  596. 

"  Donliu  V.  McQuade,  61  Mich. 
275. 

"  Cooley  on  Torts,  447;  Pierce  ». 
Gibson.  9  Vt.  216.  In  Piatt  v.  Potts, 
11  Ired.  266,  53  Am.  Deo.  412,  it  was 
held  that  trover  would  not  lie  for  a 
note  after  judgment  obtained  on  it. 
"  A  note  after  judgment  on  it,"  said 
the  court,  "  is  defunct,  has  no  exist- 
ence, and  is  not  a  thing,  either  in  fact 
or  in  contemplation  of  law,  and  there- 
fore trover  cannot  be  sustained. "  The 
same  has  been  held  of  a  paid  note: 
Lowremore  v.  Berry,  19  Ala.  130;  64 
Am.  Dec.  188.  And  see  Pierce  v. 
Gibson,  9  Vt.  216. 
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But  trover  will  not  lie  for  a  bond,  paid  but  not  taken 
up;'  cbattels,  since  their  taking  annexed  to  the  freehold;'' 
court  records;^  fixtures;*  money,  being  the  amount  of 
a  prize  ticket  drawn  in  a  lottery,  unless  the  money  has 
been  set  apart  in  kind,  so  that  the  right  could  specifically 
attach;^  oysters  planted  in  a  public  river,  where  oysters 
are  usually  found,  although  no  oysters  were  to  be  found 
where  they  were  planted,  at  the  time  of  planting." 

Illustrations. — ^L.  sued  for  the  conversion  of  a  file  of  the 
newspaper  of  which  he  was  editor  for  two  years.  This  was  the 
only  editorial  service  he  had  ever  performed,  and  at  the  time 
of  the  trial  he  was  not  an  editor.  Held,  that  the  loss  of  the  file 
was  an  injury  too  speculative  and  remote  to  entitle  him  to 
recover:  Leffingwell  v.  Gilchrist,  40  Iowa,  416.  A  purchaser  of 
an  iron  mine  at  an  execution  sale,  after  the  time  for  redemption 
had  expired,  and  he  had  received  his  deed,  brought  trover 
against  one  who  had  bought  of  the  judgment  debtor  iron  ore 
which  had  been  taken  from  the  mine  after  the  sale.  The  dec- 
laration did  not  aver  any  injury  to  the  freehold.  Held,  that 
the  action  could  not  be  maintained:  Ward  v.  Carp  River 
Iron  Co.,  47  Mich.  65.  An  action  of  trover  was  brought  to 
recover  a  half-interest  in  four  bales  of  cotton,  described  sepa- 
rately, and  their  weights  given.  It  appeared  that  defendant 
properly  disposed  of  a  part  of  the  cotton.  Held,  that  this  would 
not  preclude  a  recovery  for  the  balance:  Huntington  v.  Bonds, 
68  Ga.  23.  Plaintiff  sued  in  trover  for  a  dwelling-house,  and 
testified  that  he  built  the  house,  when  in  possession  of  the  land 
under  a  parol  contract  for  its  purchase.  It  appeared  that  after 
plaintiff  had  occupied  for  some  time,  he  had  leased  to  a  tenant, 
who  was  ousted  by  defendant  under  a  claim  of  title.     Held, 

'  Besherer  v.  Swisher,  3  N.  J.  L.  748.  building  a  railroad,  and  the  road  was 

^  Jackson    v.    Walton,    28    Vt.    43;  in  use  before  it  was  delivered  to  the 

Raddin    o.    Arnold,     116    Mass.    270.  company,  the  owner  of  the  ties,  after 

Trover  may  be  maintained  for  a  cot-  waiting  until  they  had  become  realty, 

ton-screw  detached    from  the  realty  cannot  bring  trover  against  the  com- 

and  carried  away,  even  though  it  was  pany  as, for  their  conversion:  Detroit 

reattached  in  another  place:  Woods  w.  and  Bay  City  R.  R.  Co.  v.  Busoh,  43 

McCall,  67  6a.  506.    Where  machinery  Mich.  571. 

has  become  incorporated  in  a  mill,  so  ^  Keeler  v.  Fassett,  21  Vt.  539;  52 

as  to  be  a  part  of  the  real  estate,  the  Am.  Deo.  71. 

use  of  it  in  that  state  by  the  owners  *  Prescott    v.    Wells,  3     Nev.     82; 
of  the  mill  does  not  constitute  a  con-  Thweat  v.  Stamps,  67  Ala.  96;  Over- 
version    for   which   trover    will    lie:  ton  v.  Williams,  31  Pa.  St.  155. 
Woodruff  etc.  Iron  Works  v.  Adams,  *  Petit  v.  Bouju,  1  Mo.  64. 
37  Conn.  233.     Where  ties  were  taken  ^  Shepherd  v.  Leverson,  2  1^.  J.  L. 
and    used   by  the  subcontractor    for  391. 
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that  plaintiff  could  not  recover,  his  claim  that  the  house  was 
personalty  being  inconsistent  with  his  claim  that  it  was  a  part 
of  the  realty:  Bracelin  v.  McLaren,  59  Mich.  327.  A  lease  en- 
titled the  tenant  to  remove  his  building  from  the  land  at  the 
expiration  of  the  term.  Tenant  held  over  under  a  verbal  agree- 
ment, and  afterwards  surrendered  the  premises,  the  landlord 
verbally  agreeing  to  insure  the  building  and  keep  it  in  repair, 
and  receive  the  rents  until  the  tenant  should  wish  to  remove  it. 
Held,  that  the  landlord's  refusal  afterwards  to  permit  its  re- 
moval constituted  a  conversion:  Neiswanger  v.  Squier,  73  Mo. 
192. 

§  3667.     What  Constitutes  Conversion  —  In  General.  — 

Any  distinct  act  of  dominion  wrongfully  exercised  over  an- 
other's property,  in  denial  of  his  right  or  inconsistent  with 
it,  is  a  conversion.'  A  conversion  may  arise  from  a 
wrongful  taking,  an  illegal  assumption  of  ownership,  an 
illegal  use  or  misuse,  or  a  wrongful  detention.^  It  is  not 
requisite  to  show  a  manual  taking,  nor  that  the  defendant 
has  applied  it  to  his  own  use.'  Any  intermeddling  with 
the  property  of  another  in  a  manner  subversive  of  the 
owner's  dominion  over  it  is  sufficient  evidence  of  a  con- 
version.*   It  is  not  necessary,  to  constitute  conversion,  that 

'  Cooley  on  Torts,  448;   Burroughes  negatives  or  is  inconsistent  with  such 

V.  Bayne,  5  Hurl.  &  N.  296;  Hare  v.  right  amounts  in  law  to  a  conversion. 

Pearson,   4  Ired.  76;  Gilman  «.   Hill,  It  is  not  necessary  to  a  conversion  that 

36  N.  H.  311;  Boyce  v.  Brookway,  31  there  should  be  a  manual  taking  of  the 

N.  Y.  490;  Keid  v.  Colcock,  1  Nott  &  thing  in  question  by  the  defendant;  it 

McO.  592;  9  Am.  Deo.  729;  West  Jer-  is   not    necessary   that  it  should   be 

sey  R.  R.  Co.  v.  Trenton  etc.  Co.,  32  shown  that  he  has  applied  it  to  his 

N.  J.  L.  517;  Webber  v.  Davis,  44  Me.  own  use.     Does  he  exercise  a  domin- 

147;  69  Am.  Deo.  87;  Mohr  v.  Barton,  ion  over  it  in  exclusion  or  in  defiance 

27  Minn.  530;  Fouldes  «;.  Willoughby,  of   the  plaintiff's  right?    If  he  does, 

8  Mees.  &  W.  540;  Mead  v.  Thompson,  that  is  in  law  a  conversion,  be  it  for 

78  111.  63;  Bristol   v.  Burt,   7   Johns,  his   own    or   another    person's  use": 

254;  5  Am.  Deo.  264;  Hale  v.  Ames,  2  Velsian  v.  Lewis,   15  Or.  539;  3  Am. 

T.  B.   Mon.   143;    15   Am.    Dec.   150;  St.  Rep.  184. 

Woodbury  v.  Long,  8  Pick.   543;   19  ^  Glaze  v.  McMillion,  7  Port.  279; 

Am.    Dec.    345;    Phillips    ».    Hall,    8  St.  John  v.  O'Connel,  7  Port.  466. 

Wend.  610;  24  Am.  Dec.   108;  Rags-  "  Bristol   v.   Burt,  7  Johns.  254;  5 

dale  V.  Williams,  8  Ired.  478;  49  Am.  Am.  Dec.  264;  Hall  v.  Ames.  5  T.  B. 

Deo.  406;  Aliens.  McMonagle,  77  Mo.  Mon.   89;  17  Am.   Deo.   42;   Allen  v. 

478.     See  note  to  Hale  v.  Ames,  in  15  Crary,   10  Wend.   349;   25  Am.   Dec. 

Am.    Dec.    151-153.     In    Liptrot    v.  566;    Dodge   v.   Meyer,   61   Cal.   405; 

Holmes,   1   Ga.    391,    the   court    say:  Johnson  v.  Farr,  60  N.  H.  426. 

"Theactionof  trover  being  founded  on  *  Reid  v.  Colcock,  1  Nott  &  McC. 

a  conjunct  right  of  property  and  pos-  692;  9  Am.  Dec.  729. 
session,  any  act  of  the  defendant  which 
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the  owner  should  be  completely  deprived  of  the  possession 
of  the  property;  a  partial  or  temporary  deprivation  is 
sufficient.  Thus  trover  will  lie  for  the  conversion  of  a 
certificate  of  stock,  although  defendant  could  make  no 
use  of  the  certificate/  An  act  may  be  a  conversion,  though 
its  result  was  not  contemplated.^  It  is  conversion  to  take 
one's  property  and  sell  or  otherwise  dispose  of  it;'  or  driv- 
ing a  horse  to  one  place,  hired  to  go  to  another  place;* 
driving  the  cattle  of  another  upon  a  highway  in  a  direc- 
tion known  to  him  to  be  opposite  to  the  owner's  resi- 
dence;' drawing  off  part  of  a  cask  of  liquor  and  filling  it 


'  Daggett  V.  Davis,  53  Mich.  35;  51 
Am.  Rep.  91;  the  court  saying:  "In 
this  case  there  neither  was  nor  could 
be  any  conversion  of  the  stock,  for, 
though  the  defendant  had  the  certifi- 
cate in  his  possession,  he  could  not 
make  use  of  it.  It  stood  in  the  name 
of  the  plaintiff,  and  could  not  be 
transferred  without  the  plaintiff's  in- 
dorsement, which  it  did  not  have,  and 
the  defendant  could  make  neither  the 
certificate  nor  the  shares  the  property 
either  of  himself  or  of  any  third  per- 
son by  anything  he  could  do  with  the 
certificate:  Anderson  v.  Nicholas,  28 
N.  Y.  600,  604,  per  Denio,  C.  J.  If, 
therefore,  it  were  necessary  to  show  a 
conversion  of  the  stock  in  order  to 
make  out  a  conversion  of  the  certifi- 
cate, this  suit  would  fail.  But  con- 
version does  not  necessarily  imply  a 
complete  and  absolute  deprivation  of 
property;  there  may  be  a  deprivation 
which  is  only  partial  or  temporary, 
and  where  the  property  of  the  plain- 
tiff remains  in  or  is  restored  to  him: 
Liptrot  V.  Holmes,  1  Ga.  381,  391; 
Fisher  v.  Kyle,  27  Mich.  454;  Hall  v. 
Corcoran,  107  Mass.  251;  9  Am.  Rep. 
30.  An  illustration  is  where  one  hires 
a  horse  for  one  use  and  puts  it  to  an- 
other, subsequently  returning  it  to  the 
owner:  Homer  v.  Thwing,  3  Pick.  492; 
Rotch  V.  Hawes,  12  Pick.  136;  22  Am. 
Dec.  414;  Crocker  v.  GuUifer,  44  Me. 
491;  69  Am.  Dec.  118;  Horsely  v. 
Branch,  1  Humph.  199.  The  differ- 
ence between  such  a  case  and  rme  in 
which  the  property  is  wholly  made 
away  with  is  one  affecting  the  dam- 


ages only;  the  damages  go  to  the 
whole  value  of  the  property  in  the  one 
case,  and  are  commonly  less  in  the 
other:  Wheelock  v.  Wheelwright,  5 
Mass.  104;  Long  v.  Lamkin,  9  Cush. 
361;  Reynolds  v.  Shuler,  5  Cow.  323; 
Cook  V.  Loomis,  26  Conn.  483;  Brady 
V.  Whitney,  24  Mich.  153,  156.  There 
may,  therefore,  have  been  a  technical 
conversion  in  this  case,  though  no  use 
was  made  of  the  certificate." 

2  Laverty  v.  Snethen,  68  N.  Y.  522; 
23  Am.  Rep.  184;  Hiort  v.  Bott,  43  L. 
J.  Ex.  81;  L.  R.  9  Ex.  86. 

*  Thompson  v.  Currier,  24  N.  H. 
237;  Pickering  v.  Coleman,  12  N.  H. 
148;  Shaw  v.  Peckett,  25  Vt.  423; 
Blood  V.  Sayre,  17  Vt.  609. 

*  Homer  v.  Thwing,  3  Pick.  492; 
Hall  V.  Corcoran,  107  Mass.  351;  9 
Am.  Rep.  30;  Fisher  v.  Kyle,  27  Mich. 
454;  Crocker  v.  GuUifer,  44  Me.  491; 
69  Am.  Deo.  118;  Horsley  v.  Branch, 
1  Humph.  199;  Frost  v.  Plumb,  40 
Conn.  Ill;  16  Am.  Rep.  18;  Wood- 
man V.  Hubbard,  25  N.  H.  67;  57 
Am.  Dec.  310.  See  Rotoh  v.  Hawes, 
12  Pick,  136;  22  Am.  Dec.  414.  One 
who  hires  a  horse  to  drive  to  a  par- 
ticular place,  and  in  returning  takes  a 
wrong  road  by  mistake,  and  on  dis- 
covering his  mistake  takes  what  he 
considers  the  best  way  back,  which 
carries  him  by  a  circuit  through  an- 
other town,  is  not  liable  in  trover  for 
conversion:  Spooner  v.  Manchester, 
133  Mass.  270;  43  Am.  Rep.  514. 

°  Tobin  V.  Deal,  60  Wis.  87;  50  Am. 
Bep.  845. 
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with  water;'  permitting  (by  an  agent)  his  principal's  prop- 
erty to  go  out  of  his  hands,  contrary  to  his  instructions;^ 
refusing  to  surrender  a  paid  note  to  the  maker;'  refusing 
to  dehver  up  a  note  made  by  the  maker,  but  not  delivered 
to  the  payee;*  sawing  trees  cut  by  and  belonging  to  an- 
other into  logs;'  taking  a  thing,  even  for  a  temporary  pur- 
pose, in  disregard  of  the  plaintiff's  right;"  or  the  cutting 
of  timber,  without  carrying  it  away;'  or  a  sale  on  execu- 
tion, without  removal,  of  personal  property  belonging  to  a 
third  partj^;'  or  transferring  a  promissory  note  by  the  payee, 
in  violation  of  the  agreement  pursuant  to  which  it  was 
given.'  A  vendee  in  a  conditional  sale  is  liable  in  trover 
if  he  disposes  of  the  article  before  he  has  acquired  any 
property  by  making  payment.'"  An  action  of  trover  may 
be  maintained  for  the  recovery  of  property  delivered  in 
exchange  for  other  property  fraudulently  described  and 
not  owned  by  defendant."  So  if  one  obtains  property  by 
fraudulently  pretending  to  have  a  lien  upon  it,  when  he 
has  not,  the  owner,  though  he  delivered  possession  when 
the  fraudulent  claim  was  made,  may  bring  trover  for  the 
value,  the  taking  from  him  being  wrongful.'^  So  if  an 
officer  levies  upon  property  which  is  exempt  from  execu- 
tion, and  proceeds  to  a  sale  of  the  same,  the  owner  may 
treat  this  as  a  conversion.''  If  an  innkeeper  sells  goods 
upon  which  he  has  a  lien,  the  lien  is  broken,  and  he  is 
guilty  of  a  conversion,  for  which  the  owner  of  the  goods 

*  Richardson  v.  Atkinson,  1  Strange,        *  Baker  v.  Whegler,  8  Wend.  505; 
576.  24  Am.  Deo.  67. 

2  Laverty  v.  Snethen  68  N.  Y.  522;  "  Cooley  on  Torts,  448. 

23  Am.  E.ep.  184;  Haas  u.  Damon,  9  '  Sanderson  v.  Haverstick,  8  Pa.  St. 

Iowa,  589.  294. 

s  Pierce  v.  Gilson,  9  Vt.  216;  Spen-  ^  gcuddert).  Anderson,  54  Mich.  122. 

cer  V.    Dearth,    43   Vt.  98;   Stone  v.  » Buck  v.  Kent,  3   Vt.  99;   21  Am. 

Clough,  41  N.  H.  290.     Oontra,  Todd  Dec.  576. 

V.  Crookshanks,  3  Johns.  432;  Lowre-  '•  Sargent  v.  Gile,  8  N.  H.  325;  Grace 

more  v.   Berry,   19  Ala.   130;  54  Am.  i^.  MoKissack,  49  Ala.  163.     So  is  the 

Dec.  188.  purchaser:  Eaton «.  Munroe,  52  Me.  63. 

*  Groggerley  v.  Cuthbert,  5  Bos.  &  "  Waters  v.  Van  Winkle,  3  N.  J.  L, 
P.    170;   Evens  v.  Kymer,  1  Barn  v.  567;  4  Am.  Dec.  387. 

Adol.  528;  Neal  v.  Hanson,  60  Me.        "  Dudley  v.  Abner,  52  Ala.  572. 
84.  "  Sanborn  ti.  HamUton,  18  Vt.  590. 
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can  maintain  an  action  against  him,  and  recover  the 
whole  of  the  proceeds  of  the  sale  as  damages.'  One  who 
aids  and  abets  another  in  keeping  property  from  its  right- 
ful owner  is  guilty  of  conversion.^  Trover  by  the  pur- 
chaser at  an  execution  sale  will  lie,  notwithstanding  the 
conversion  may  have  taken  place  before  the  sale.' 

And  the  following  in  special  cases  have  been  held  to 
amount  to  a  conversion,  viz.:  Where  J.  forbade  W.  to  enter 
upon  J.'s  land  to  remove  cord-wood  of  W.'s  lying  thereon, 
and  claimed  it  as  J.'s  own;*  where  J.  executed  a  chattel 
mortgage  to  S.  upon  a  field  of  growing  corn,  but  remained 
in  possession  as  S.'s  tenant,  and  P.  caused  an  execution 
to  be  levied  on  the  corn  as  the  property  of  J.,  with  whom 
it  was  left  as  B.'s  agent;^  where  A  received  from  his  debtor 
certain  property  to  be  sold,  and  the  proceeds  applied  upon 
the  indebtedness,  and  a  creditor  of  A's  debtor  attached 
the  property  in  A's  possession;*  where  beer  was  shipped 
by  railroad  to  a  buyer,  who  agreed  to  return  the  kegs,  and 
when  he  received  the  bill  of  lading,  he  paid  the  freight, 
and  allowed  the  kegs  of  beer  to  stand  in  the  depot,  but 
refused  to  return  them  after  demand;'  where  a  debtor, 
after  delivering  goods  to  the  creditor  to  be  sold,  and  the 
proceeds  to  be  applied  to  paying  the  debt  after  dischar- 
ging an  execution  lien,  interrupted  the  sale  and  excluded 
the  creditor's  agent  from  the  store;'  where  the  owner  of 
land  felled  the  timber  and  sold  it,  without  requiring  the 
purcjhaser  to  remove  it  immediately,  and  subsequently 
sold  the  land,  notifying  the  vendee  that  the  felled  tim- 
ber had  been  sold,  and  the  vendee  refused  to  permit  the 
owner  of  the  timber  to  remove  it,  and  afterwards  sold  part 
of  it;'  where  a  plaintiff  had  asked  permission  to  take  his 

'  MuUiner  v.  Florence,  L.  R.  3  Q.  B.  »  Stuart  v.  Phelps,  39  Iowa,  14. 

Div.  484.  6  Fish  v.  Clifford,  54  Vt.  344. 

"Scott  V.  Perkins,  28  Me.   22;  48  '  Hare  ».  Atlanta  City  Brewing  Co. , 

Am.  Dec.  470.  65  Ga.  348. 

"  Jewett  V.  Patridge,  12  Me.  243;  28  «  Roush  v.  Washburn,  88  111.  215. 

Am.  Dec.  173.  »  Sherman  o.  Way,  56  Barb.  188. 

•  Woodis  V.  Jordan,  62  Me.  490. 
sa« 
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property  from  the  laud  of  another,  and  been  refused;* 
where  a  horse  had  been  seized,  under  pretense  of  neces- 
sity, for  the  public  service,  and  was  refused  to  be  deliv- 
ered, on  demand  made,  after  the  exigency  which  induced 
the  seizure  had  passed;*  an  unjustifiable  refusal,  by  a 
master,  to  proceed  on  the  voyage  or  deliver  the  cargo;' 
cutting  growing  corn,  and  carrying  it  away;*  taking  prop- 
erty under  the  color  of  a  license,  which  was  in  fact 
revoked;*  where  wood  was  one  day  in  the  plaintiff's  pos- 
session, and  two  days  afterwards  was  found  in  the  unex- 
plained possession  of  the  defendant,  in  his  yard;°  where 
a  constable  did  not  apply  goods  levied  on  by  virtue  of 
an  execution  according  to  direction  of  the  execution,'  but 
converted  them  to  his  own  use;'  where  a  debtor,  to  whom 
jcollaterals  were  redelivered  in  order  that  he  might  collect 
them  for  the  creditor,  converted  them  to  his  own  use;* 
where  an  administrator  pledged,  for  his  own  purposes, 
notes  belonging  to  the  estate;'  the  unauthorized  transfer, 
by  the  secretary  of  an  incorporated  insurance  company, 
of  promissory  notes  and  bills  of  exchange  belonging  to 
the  company; '°  where  A  sold  hay  to  B,  and  because  B  did 
not  remove  it  when  ordered,  A  sold  it  over  again;"  where 
•defendant,  in  making  levy  as  sheriff  upon,  wheat  be- 
longing to  plaintiff's  father-in-law,  had  taken  away  part 
of  a  common  mass  and  put  the  rest  in  another  bin,  after 
being  warned  by  plaintiff  that  he  had  wheat  there  which 
must  not  be  taken;  '^  where  the  grantee  of  land  knew  that 
the  timber  had  been  sold  to  another,  with  the  right  to 

'  Nicholas  v.  Newson,  1  L.  R.  227.  trsver  lies  against  a,n  executor  for  a  con- 

'  Fryer  v.  McRae,  8  Port.  187.  version  by  the  testator  in  his  lifetime: 

'  Portland  Bank  v.  Stubbs,  6  Mass.  Locke  v.  Garrett,  16  Ala.  698;  Brum- 

422;  4  Am.  Deo.  151.  mett  v.  Golden,  9  Gill,  95;  Decrowj). 

•  Nelson  v.  Burt,  15  Mass.  204.  Mone,   1  Hayw.  (N.  C.)  21;  Clark  v. 

5  Holland  v.  Osgood,  8  Vt.  281.  Keouan,  1  Hayw,  (N.  C.)  308;  Avery 

« Thomas  «.  Steele,  22  Wis.  207.  v.   Moore,  1   Hayw.  (N.  C.)    362j   1 

'  Mershou  v.  MoCuUough,  3  N.  J.  L.  Am.  Deo.  560. 

416.  "  Firemen's  Ins.  Co.  o.  Cochran,  27 

8  Hurst    V.    Coley,    15    Fed.    Eep.  Ala.  228. 

645.  "  Koon  v.  Brinkerhofif,  39  Hun.  130. 

»  State  V.  Berning,  74  Mo.  87.     And  "  Behler  v.  Drury,  51  Mich.  Hi. 
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take   his   own  time   to   remove   it,  and   without  giving 
notice  cut  the  timber  down.' 

To  constitute  a  conversion,  there  must  be  some  exercise 
of  dominion  over  the  property  in  repudiation  of  or  in- 
consistent with  the  owner's  rights.''  The  bare  removal 
of  the  chattels  of  another,  without  any  intent  to  deprive 
him  of  their  possession,  and  which  does  not  affect  their 
condition,  is  not  a  conversion.*  The  assertion  of  owner- 
ship over  property  in  one's  possession  is  not  evidence  of 
conversion,  when  made  to  a  stranger  not  within  sight  of 
the  property  nor  in  the  presence  of  the  real  owner.*  Where 
words  are  relied  upon  to  constitute  a  conversion,  they 
must  be  uttered  in  proximity  to  the  property,  under  such 
circumstances  as  to  show  a  determination  to  exercise 
dominion  and  control  over  it,  and  a  defiance  of  the  own- 
er's rights.^  Proof  of  the  taking  of  exclusive  possession 
of  a  building  by  a  person  who  has  a  right  to  such  posses- 
sion, and  of  his  putting  a  new  lock  on  a  door,  the  key  of 
which  he  knows  is  held  by  the  owner  of  some  furniture 
in  the  building,  will  not  warrant  a  finding  of  a  con- 
version of  the  furniture  by  him,  in  the  absence  of  any 
evidence  that  he  ever  made  claim  to  the  furniture  or 
hindered  its  owner  from  removing  it."  Trover  does  not 
lie  to  recover  goods  due  under  an  executory  contract.' 
Trover  will  not  lie  to  recover  the  value  of  securities  lent 
by  plaintiff  to  defendant,  where  there  is  no  evidence  of  a 
wrongful  appropriation  or  detention  of  them,  and  the  re- 
lation of  the  parties  was  simply  that  of  debtor  and  cred- 
itor.' And  trover  does  ■  not  lie  against  one  coming  into 
possession  by  delivery  or  finding  of  goods,  without  proof 

'  Wood  V.  Elliott,  51  Mich.  320.  Agrl.  and  Mech.  Ass'n.,  5  Mo.  App. 

2  Evans  v.  Mason,  64  N.  H.  98.  59. 

*  Sparks  v.  Purdy,  11  Mo.  219.     As        » Irish  v.  Cloyes,  8  Vt.  30;  30  Am. 

where   a   oonfectiorer's    utensils    and  Dec.  446. 

furniture  were  carefully  taken  from  a        '  Gillet  v.  Roberts,  57  N.  Y.  28. 
fair-ground  tenement,  and  stored  near        ^  Poor  v.  Oakman,  104  Mass.  309. 
by,  by  a  party  who  believed  the  lease        '  Wood  v.  Atkinson,  2  Murph.  87. 
to  be  terminated:  Niemetz  v.  St.  Louis        •  Borland  v.  Stokes,  120  Pa.  St.  278. 
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of  some  tortious  act  on  his  part.'  The  fact  of  a  party's 
removal  from  the  state  is  not  evidence  of  conversion  of 
property  previously  consigned  to  him  for  sale.^  A  delay 
hy  a  carrier  in  delivering  property  is  not  a  conversion.' 

A  mere  accidental  or  unintentional  act  is  not  a  conver- 
sion.* Thus  a  bailee  is  not  liable  in  trover  for  the  loss  of 
the  property  by  larceny  or  negligence.*  The  accidental 
loss  or  destruction  of  a  bill  of  exchange  by  the  drawee,  to 
whom  it  has  been  presented  for  acceptance,  is  not  a  con- 
version.* But  the  conversion  necessary  to  support  trover 
need  not  be  willful  or  corrupt.^  Refusal  of  a  mechanic  to 
deliver  goods  made  by  him  after  accepting  security  for 
their  price  will  not  work  a  conversion  of  the  goods  man- 
ufactured, if  such  refusal  was  by  reason  of  his  ignorance 
as  to  whether  or  not  the  debt  was  secured;  nor  can  the 
person  in  such  case  making  the  demand  recover  the  price 
of  the  goods  because  of  such  refusal.  On  a  demand  for 
goods,  the  payment  of  which  has  been  secured  at  a  distant 
day,  the  manufacturer,  when  he  is  not  in  a  condition  to 
know,  will  be  entitled  to  a  reasonable  time  to  ascertain 

'  Burditt  V.  Hunt,  25  Me.  419;  43  person  was  acting  at  the  time  under 

Am.  Deo.  289;  Ragsdale  v.  Williams,  the  direction  of  town  officers,  and  mis- 

8  Ired.  498;  49  Am.  Dec.  406;  Dame  takenly  supposed  the  fence  to  be  upon 

V.  Dame,  38  N.  H.  429;  75  Am.  Deo.  the  land  of  the  town:  Smith  v.  Colby, 

195;  Rogers  v.   Huie,  2  Cal.  571;  56  67  Me.    169.     And  a  wrongful  sale 

Am.  Deo.  363.  by  one,  however    innocently,   of   an- 

'  Pattee  v.  Gilmore,    18  N.  H.  460;  other's    goods,    is    a    conyersion,   for 

45  Am.  Deo.  385.  which  he  is  liable  to  the  latter:  Levi 

3  Briggs    «.   E.   E.    Co.,   28    Barb.  „.  Booth,  58  Md.  305. 

515.  '  Hawkins  v.  Hoffman,  6  Hill,  586; 

'  Simmons  v.  Lillystone,  8  Ex.  431.  41  Am.  Deo.  767;  Packard  v.  Getman, 
A  negligent  injury  is  not  conversion:  4  Wend.  613;  21  Am.  Dec.  166;  Dor- 
Nelson  V.  Whitmore,  1  Rich.  318.  T.  man  v.  Kane,  5  Allen,  38;  Dearborn  v. 
bought  lumber  of  E.,  who  agreed  to  Union  Bank,  58  Me.  273.  But  one 
have  it  surveyed  byL.,  to  be  paid  for  whowrongfuUy  converts  personal  prop- 
according  to  hia  survey;  which  being  erty  to  his  own  use  is  liable  to  the 
done,  T.  immediately  resold  the  lum-  true  owner  for  the  value  thereof, 
ber,  without  seeing  it,  by  the  same  though  the  property  was  destroyed  by 
survey.  One  oar-load  was  accidentally  a  public  enemy,  subsequently  to  the 
omitted  from  the  survey.  Held,  that  conversion:  Mason  v.  O'Brien,  42  Miss. 
E.  could  not  maintain  trover  therefor  420. 

against  T.:  Eames  v.  Trickey,  62  Me.  <>  Salt  Springs  Nat.  Bank  ». Wheeler, 

126.     ]But  trover  lies  against  a  person  48  N.  Y.  492;  8  Am.  Rep.  564. 

who  removes  a  quantity  of  fence  from  '  Haddix  ti.  Einstman,  14  111.  App. 

the  laud  of  its  owner,  although  such  443. 
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the  character  of  such  security  before  delivering  the  goods.* 
Merely  selling  and  giving  a  deed  of  land  by  the  landlord 
is  no  conversion  of  the  tenant's  fixtures;  the  tenant's 
right  to  take  them  away  is  not  affected  by  the  convey- 
ance;^ nor  is  enjoining  a  tenant's  removal  of  fixtures.' 
And  the  following  have  been  held  not  to  be  a  conversion: 
Driving  an  estray  from  one's  close  into  the  highway;  or 
a  mere  omission  to' pursue  the  course  prescribed  by  the 
statutes;*  taking  an  article  in  pledge  from  a  person  hav- 
ing a  lawful  possession,  and  afterwards  permitting  him  to 
sell  and  deliver  it  to  a  third  person,  on  his  promise  to  pay 
the  purchase-money  to  the  pledgee;^  where  one,  knowing 
that  property  is  under  an  attachment,  suffers  it  to  be  sent 
away,  and  sold  by  the  owner,  and  receives  the  avails  aris- 
ing from  the  sale,  in  pursuance  of  a  previous  arrange- 
ment to  that  effect.* 

Illusteations.  —  Act  Held  a  Conversion.  —  A  creditor  of 
a  tenant  attached  the  crops  of  the  latter,  upon  which  the  land- 
lord had  a  lien  for  rent,  and,  after  the  levy  of  the  distress  war- 
rant, purchased  the  same  at  the  sale  under  his  attachment,  and 
transferred  his  bid  to  a  third  person,  who  took  and  disposed  of 
the  crops.  Held,  that  the  creditor,  by  bidding  off  the  property 
and  transferring  his  bid,  assumed  such  control  over  the  property 
as  amounted  to  a  conversion,  and  rendered  him  equally  liable 
with  his  assignee  to  the  landlord  for  the  amount  of  his  lien  for 
rent:  Mead  v.  Thompson,  78  111.  63.  A  vendee  takes  possession 
and  lets  the  premises,  together  with  the  use  of  chattels  thereon 
belonging  to  the  vendor,  and  receives  pay  for  such  use.  Held, 
a  conversion:  Miller  v.  Plumb,  6  Cow.  665;  16  Am.  Dec.  456. 
The  owner  of  a  store  left  it  in  charge  of  a  person  with  no  au- 
thority to  dispose  of  the  goods  other  than  that  of  an  ordinary 
salesman,  and  not  returning  at  the  time  appointed,  the  bailee 
permitted  an  alleged  creditor  of  the  owner  to  enter  without 
process,  and  without  the  owner's  knowledge,  sell  off  the  stock 
and  close  out  the  concern.  Held,  a  conversion  by  the  latter: 
Bane  v.  Detrick,  52  111.  19.     Defendant  applied  to  another  for 

1  Farmau  v.  Eatcliff,  1  Wils.  (Ind.)  ♦  Stevens   u.  Curtis,   18  Pick.  227; 
145.  Nelson  v.  Merriam,  4  Pick.  249. 

2  Davis    V.    Buffnm,   51    Me.    160;  *  Leonard  v.  Tidd,  3  Met.  6. 
Burnside  v.  Twitehell,  43  N.  H.  390;  «  PoUey  v.   Lenox  Iron  Works,   2 
Walsh  V.  Siebler,  20  Mo.  App.  374.  Allen,  182. 

»  Lacey  v.  Beaudry,  53  Oal.  693. 
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the  loan  of  a  horse.  He  replied  that  he  had  none,  but  defend- 
ant might  take  plaintiff's  horse,  plaintiff  being  absent.  The 
defendant  knew  that  he  had  no  authority  to  loan  the  horse;  but 
defendant  took  him,  and,  while  riding,  the  horse  was  acciden- 
tally killed.  Held,  that  the  act  of  the  defendant  amounted  to 
a  conversion,  rendering  him  liable  to  the  plaintiff  for  the  loss: 
Childress  v.  Ford,  1  Heisk.  463.  A,  owning  a  public  warehouse, 
in  which  was  stored,  mingled  in  bins,  grain  owned  by  different 
persons,  conveyed  the  warehouse,  in  trust,  to  secure  a  debt  due 
to  a  national  bank,  who  took  possession  5f  the  warehouse  and 
grain,  placing  the  same  in  charge  of  B  as  the  agent.  C,  hold- 
ing a  warehouse  receipt  for  grain  delivered  to  A,  presented  it  to 
B,  and  demanded  the  grain  represented  thereby,  which  was 
refused.  Held,  that  C  might  maintain  trover  against  the  bank 
for  the  conversion  of  the  grain  called  for;  its  liability  was  not 
affected  by  the  commingling  of  the  grain,  nor  by  its  want  of 
authority  to  conduct  such  business:  German  Bank  v.  Meadow- 
croft,  95  111.  124;  35  Am.  Eep.  137.  While  the  defendant  was 
negotiating  for  the  purchase  of  the  plaintiff's  farm,  the  parties 
made  a  distinct  oral  agreement  for  buying  the  manure  on  the 
farm,  the  plaintiff  agreeing  to  put  up  the  manure  for  sale  at 
auction,  and  the  defendant  to  take  it  if  he  was  the  highest 
bidder.  The  plaintiff  conveyed  the  farm  to  the  defendant,  and 
put  up  the  manure  for  sale  at  auction,  but  the  defendant  for- 
bade the  sale,  claimed  the  manure  as  his  own,  and  spread  it 
upon  the  land.  Held,  a  conversion  of  the  plaintiff's  property: 
Strong  v.  Doyle,  110  Mass.  92.  A  gratuitous  loan  by  the  presi- 
dent of  a  railroad  company  to  his  brother  of  bonds  of  the  state 
issued  to  the  company  under  the  improvement  act,  the  latter 
merely  obligating  himself  to  return  them  upon  request,  held, 
to  be  a  conversion,  and  both  to  be  liable  to  the  company  for  the 
value  of  the  bonds  at  the  time  thereof,  with  interest,  the  bor- 
rower primarily:  Branner  v.  Branner,  1  Lea,  101.  Eight  drafts 
which  had  been  indorsed  to  the  state  treasurer,  and  delivered 
into  his  office  by  a  county  treasurer  for'  the  payment  of  taxes 
due  the  state,  were,  without  authority,  indorsed  by  P.,  a  clerk 
in  the  office,  and  negotiated.  Held,  that  a  bank  which  took 
them  from  the  indorsees,  collected  the  money,  and  surrendered 
them  to  the  drawees,  was  liable  to  the  state  for  a  conversion  of 
the  drafts;  and  an  action  might  be  maintained  in  the  name  of 
the  people  therefor:  People  v.  North  America  Bank,  75  N.  Y. 
547.  A  borrowed  from  B,  an  incorporated  bank,  four  thousand 
dollars  in  confederate  treasury  notes,  to  be  returned  within  ten 
days,  and  left  with  B,  as  security,  four  thousand  dollars  in  its 
own  bills,  the  latter  being  more  valuable  than  the  former.  A, 
within  the  limited  time,  offered  to  return  four  thousand  dollars 
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in  confederate  treasury  notes,  and  demanded  back  the  four 
thousand  dollars  he  had  left  with  B  as  security.  The  latter  re- 
fused to  take  the  one  or  return  the  other.  Held,  that  B's  refusal 
to  return  the  four  thousand  dollars  in  its  own  bills  was  a  con- 
version of  those  bills,  and  that  trover  lay  for  such  conversion: 
Abrahams  v.  Southwestern  Railroad  Bank,  1  S.  C.  441;  7  Am. 
Rep.  33.  One  agreed  to  saw  logs  into  boards,  taking  his  pay 
either  in  money  or  a  share  of  the  boards,  and  afterwards  sold 
all  the  boards.  Held,  that  trover  would  lie:  Vickery  v.  Taft,  1 
D.  Chip.  241.  A  building  containing  a  beer-room  and  an  ice- 
house connected  by  slides  was  in  the  lawful  possession  of  de- 
fendant as  mortgagee.  Defendant  notified  plaintiffs,  who  were 
owners  of  the  ice  in  the  ice-house,  to  remove  it,  which  they 
neglected  to  do.  The  defendant  afterwards  opened  the  slides, 
causing  the  plaintiff's  ice  to  melt.  Held,  that  this  was  a  con- 
version, and  defendant  was  liable  for  the  ice  thus  destroyed: 
Aschermann  v.  Philip  Best  Brewing  Co.,  45  Wis.  262.  A,  having 
agreed  to  erect  a  brick  building  for  B,  and  to  furnish  all  the 
materials,  wrongfully  took  bricks  belonging  to  C,  but  without 
B's  direction.  C  thereupon  notified  B  of  the  facts,  and  that  he 
should  look  to  him  for  payment  if  the  bricks  were  used  in 
building  the  house.  They  were  so  used,  and  B  paid  A  the  sum 
specified  in  the  agreement.  Held,  that  B  was  liable  to  C  for  the 
value  of  the  bricks:  Dawson  v.  Powell,  9  Bush,  668;  15  Am.  Rep. 
745.  The  horses  of  one  man  were  taken  for  government  use  as 
the  property  of  another,  and  the  latter  was  allowed  and  paid 
the  price  therefor.  Held,  a  conversion  by  him:  Thomas  v.  Stern- 
heimer,  29  Md.  268.  P.,  the  owner  of  a  promissory  note  past 
due,  placed  it  in  the  hands  of  B.  for  collection;  B.  sold  it  to  S., 
and  8.  converted  it  to  his  own  use.  Held,  that  P.  might  main- 
tain trover  therefor  against  S.:  Seago  v.  Pomeroy,  46  Ga.  227. 

Illustrations  (Continued). — Act  Held  not  a  Conversion. 
— A,  a  chemist,  was  in  the  habit  of  filling  a  certain  soda-foun- 
tain for  B,  who  rented  it,  with  another  fountain,  from  G.  B 
absconded,  leaving  the  fountain  in  the  possession  of  A.  C 
brought  trover  against  A.  Held,  that  there  was  no  such  con- 
version as  would  enable  C  to  maintain  his  action:  Parkerson 
V.  Simons,  2  McMull.  188.  A  surveyor  of  highways  lawfully 
removed  wood  which  was  placed  within  the  limits  of  the  high- 
way, and  gave  notice  to  the  owner  of  the  wood  where  he  had 
put  it,  and  told  him  that  he  might  have  it  on  paying  for  the 
removal  of  it.  Held,  no  conversion:  Plumer  v.  Brown,  8  Met. 
578.  An  officer  counted  certain  logs  frozen  in  the  ice,  declared 
them  to  be  attached,  took  a  receipt  for  them,  made  a  return 
upon  his  writ  to  that  effect,  of  which  he  lodged  a  copy  with  the 
town  clerk.     In  ten  days  the  action  was  settled  and  the  attach- 
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ment  dissolved.  Held,  not  a  conversion:  Fernald  v.  Chase,  37 
Me.  289.  A  placed  his  horse  with  B  to  be  cured.  When  A  came 
for  it,  it  was  not  in  a  condition  to  be  moved.  A  refused  to  take 
the  horse  away,  and  demanded  pay  for  it.  Held,  that  trover 
would  not  lie:  Taylor  v.  Hanlon,  103  Pa.  St.  504.  A  debtor 
agreed  with  his  creditor  to  let  him  have  a  bed  and  furniture  of 
the  value  of  twenty-eight  dollars,  but  no  particular  bed  and 
furniture  were  pointed  out  and  dfUvered.  Held,  that,  on  the 
refusal  of  the  debtor  to  deliver  any  bed,  etc.,  the  creditor  could 
not  maintain  trover  for  the  same:  Jones  v.  Morris,  7  Ired.  370. 
Defendant,  as  plaintiff's  agent,  purchased  certain  stock  for  her, 
and,  at  her  request,  gave  a  memorandum  showing,  with  reason- 
able clearness,  that  certain  stock  therein  mentioned  was  hers. 
Afterwards  her  shares  were  sold  at  a  loss,  and  she  sought  to 
hold  defendant  as  for  a  conversion,  on  the  ground  that  the 
memorandum  was  unintelligible,  or  that  she  did  not  read  it, 
and  that  she  supposed  certain  other  shares  to  be  hers.  Held, 
that  the  action  could  not  be  maintained:  Metcalf  v.  Williams, 
144  Mass.  452.  Defendant  received  bills  of  exchange  for  ac- 
ceptance, and  on  being  afterwards  asked  for  them  by  the  per- 
sons entitled,  searched  for  them,  but  not  finding  them,  said  that 
he  had  perhaps  burned  them  up  with  papers  he  considered  of 
no  value.  Held,  that  he  was  not  liable  in  trover,  there  being  no 
evidence  of  a  voluntary  or  intentional  destruction  or  loss  of  the 
bills:  Salt  Springs  National  Bank  v.  Wheeler,  48  N.  Y.  492;  8 
Am.  Rep.  564.  A  borrowed  money  of  a  bank,  giving  as  collateral 
stock  indorsed  in  blank,  with  a  power  of  attorney  to  transfer  on 
the  corporation  books,  and  an  agreement  that  the  bank,  if  the 
debt  was  not  paid  at  maturity,  might  sell  the  stock.  Before 
the  debt  became  due,  the  bank  caused  the  stock  to  be  transferred 
to  it  on  the  corporation  books,  and  insisted  on  its  right  to  vote 
on  the  stock  and  to  a  dividend  declared.  Held,  no  conversion, 
the  bank  not  intending  a  conversion;  Union  and  Planters'  Bank 
V.  Farrington,  13  Lea,  333.  One  received  a  yoke  of  oxen  to 
keep  for  the  owner,  and  agreed  to  feed  them  for  their  work,  and 
return  them  at  a  fixed  day,  or  pay  a  certain  sum  of  money  for 
them,  in  which  case  the  owner  waa  to  release  his  right.  The 
bailee  sold  them,  and  his  vendee  resold  them.  On  the  expira- 
tion of  the  term,  the  money  not  having  been  paid,  the  owner 
demanded  the  oxen,  and  upon  refusal,  brought  an  action  of 
trover  for  them.  Held,  that  trover  would  not  lie:  Vincent  v. 
Cornell,  13  Pick.  294;  23  Am.  Dec.  683. 

§3668.  Vendee  of  Chattels.— One  who  buys  prop- 
erty must,  at  his  peril,  ascertain  the  ownership,  and  if  he 
buys  of  one  who  has  no  authority  to  sell,  his  taking  pos- 
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session,  in  denial  of  the  owner's  right,  is  a  conversion;' 
and  it  is  no  answer  that  he  (the  purchaser)  believed  in 
good  faith  that  the  seller  was  the  owner.^  Trover  lies 
against  one  who  has  bought  and  sold  from  the  conditional 
vendee  chattels  as  to  which  the  lien  is  recorded.'  But  on 
a  sale  of  goods,  the  delivery  to  be  considered  conditional 
until  they  are  paid  for  in  ten  days,  and  a  failure  of  the 
seller  to  demand  them  till  a  month  after  the  ten  days 
have  elapsed,  he  cannot  maintain  trover  against  the  buyer 
for  having  meanwhile  sold  them.*  One  buying  personal 
property,  and  failing  to  fulfill  his  promise  made  to  the 
mortgagor  before  the  law  day  to  satisfy  a  mortgage  there- 
on, may  be  guilty  of  a  conversion.'  It  is  a  conversion  to 
buy  fruit  stolen  from  the  plaintiff's  land.*  One  who, 
having  purchased  stolen  goods  in  the  ordinary  course  of 
business  in  good  faith,  before  knowledge  of  the  owner's 
rights,  sells  and  delivers  them  to  a  third  person,  is  liable 
to  the  owner  without  demand,  and  this,  although  the 
goods  were  never  in  his  actual  possession.'  A  purchase 
in  good  faith  from  one  who  has  no  title  and  no  right  to 
transfer  the  property  will  not  ordinarily  constitute  a  de- 
fense to  an  action  for  its  conversion;  but  this  rule  does 

'  Miller  v.   Thompson,   60  Me.  322;  Co.  v.  Baskett,  14  Bush,  658;  Galvin  v. 

Gilmore  ti.   Newton,  9  Allen,  171;  85  Bacon,  11   Me.  28;   25  Ara.  Dec.  258; 

Am.    Deo.    749;    Burroughs  v.  Bayue,  Williams  v.  Merle,   11  Wend.   80;  25 

5  Hurl.  &  N.  296;  Grant  v.  King,  14  Am.  Dec.  604;  Agnew  v.  Johnson,  22 

Vt.  367;  Hart  v.  Carpenter,  24  Conn.  Pa.  St.  471;  62  Am.  Dec.  303;  Webber 

427;  Chamberlain  v.  Smith,  44  Pa.  St.  v.  Davis,  44  Me.  147;  69  Am.  Doe.  87; 

431;  Sargent   v.    Gile,    8   N.  H.   325;  Mann  ».  Ark.  Land  Co.,  24  P'ed.  Eep. 

Riford  V.    Montgomery,     7    Vt.   411;  261;    Houston  v.    Dyche,    Meigs,  76; 

Heacook  v.   Walker,    1   Tyler,     33S;  33  Am.   Dec.    130;  Chapman  v.  Cole, 

Nowell  V.  Pratt,  5  Cush.  Ill;  Saltus  12  Gray,  141;  71  Am.  Dec.  739.     See 

W.Everett,   20  Wend.    267;   32   Am.  note  in  25  Am.  Dec.  605-616. 
Dec.  541;    Hyde  v.    Noble,  13  N.  H.         ^  Hard  man  v.  Booth,   1  Hurl.   &  C. 

494;    38   Am.    Deo.     509;   Linnen  v.  803;  HoUins  v.  Fovcler,  L.  R.  7  H.  L. 

Cruger,  40  Barb.  633;  Covin ».  Hill,  4  Gas.     757;     L.     R.     7     Q.     B.    616; 

Denio,  323;  Sanborn  v.  Colman,  6  N.  Baker  v.  Page,  11   Me.   381;  26   Am. 

H.   14;   23  Am.  Dec.   703;  Donald  v.  Dec.    540;  Porter  v.    Foster,    20   Me. 

Arnold.  28  Tex.  97;  Roland  v.  Gundy,  391;  37  Am.  Dec.  59. 
5   Ohio,   202;    Stanley  v.    Gaylord,    1         '  Church  v.  McLeod,  58  Vt.  541. 
Cush.   536;  48  Am.   Dec.   643;   Buck-         *  Bunting  w.  Dessau,  9  Phila.  31. 
master  v.  Mower,  21  Vt.  204;  Wooster        '  Prescott  v.  Jordan,  57  Ala.  272. 
V.  Sherwood,  25  N.  Y.  278;  Hartap  v.         *  Freeman o.Underwood,  66  Me.  229. 
Hoare,  3  Atk.  44;  Newcomb-Buchauan        '  Pease  v.  Smith,  61  N.  Y.  477. 
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not  apply  where  the  act  of  appropriation  can  be  justified, 
as  having  been  authorized  in  any  manner  by  the  owner 
of  the  property.^  One  who  innocently  purchases  personal 
property  from  one  who  received  the  same  under  a  will 
which  was  allowed  does  not  become  liable  in  trover  to 
the  next  of  kin  when  such  will  is  set  aside.'' 

Illustrations.  —  A,  falsely  representing  himself  to  be  a 
member  of  a  firm,  bought,  in  the  name  of  the  firm,  goods  from 
B,  who  sent  them  by  a  carrier  to  the  firm.  On  the  refusal  of 
the  firm  to  receive  them,  A  sold  them  to  C,  to  whom  they  were 
delivered  by  the  carrier,  at  A's  request.  Held,  that  A  had  no 
title  to  the  goods,  and  that  an  action  for  their  conversion  would 
lie  by  B  against  C,  although  the  latter  was  a  purchaser  in 
good  faith:  Moody  v.  Blake,  117  Mass.  23;  19  Am.  Rep.  394. 
One  who  had  received  household  furniture  from  the  owner,  on 
condition  that  he  should  not  sell  or  remove  it  till  paid  for,  sold 
it  in  violation  of  the  condition.  Held,  that  the  new  purchaser 
was  liable  to  the  owner  for  a  conversion,  although  he  had  acted 
in  good  faith,  and  had  pa-rted  with  the  goods  before  any  demand 
upon  him:  Carter  v.  Kingman,  103  Mass.  517.  A  sent  dia- 
monds to  B,  to  show  to  his  customers.  B  sold  them  to  one  who 
bought  in  good  faith,  and  without  knowledge  of  B's  want  of 
authority  to  sell.  Held,  that  A  could  reclaim  them:  Smith  v. 
Clews,  33  Hun,  501.  One  representing  himself  to  be  a  mem- 
ber of  a  responsible  firm  obtained  goods  from  the  owner, 
giving  a  forged  check  of  the  firm  in  payment ;  he  then  shipped 
the  goods  to  the  firm,  who  in  good  faith  sold  them  on  his 
account  to  an  innocent  purchaser,  who  in  turn  sold  them. 
Held,  that  the  owner,  being  innocent,  and  not  negligent,  was  en- 
titled to  recover  for  their  value  from  the  last  purchaser:  Alex- 
ander V.  Swackhamer,  105  Ind.  81;  55  Am.  Rep.  180.  A 
received  a  quantity  of  black  salts  from  the  plaintiff',  to  be  man- 
ufactured into  pearl-ashes,  and,  when  manufactured,  to  be  rede- 
livered to  the  plaintiff.  And  they  were  so  delivered  by  putting 
them  into  the  highway,  to  be  at  the  disposal  of  the  plaintiff. 
A  then  sold  them  to  the  defendant,  who  had  notice  of  the 
plaintiff's  claim.  fieW,  a  conversion:  Babcoch  y.  Gill,  10  Johns. 
287.  A,  being  the  owner  of  a  blacksmith-shop,  placed  it  upon 
the  land  of  B,  under  a  parol  license  from  the  latter,  setting  it 
upon  stone  pillars,  and  building  the  forge  upon  the  ground.  B 
afterwards  conveyed  the  land,  making  no  reservation  of  the 
shop,  and  the  purchasers  entered  and  converted  the  shop  to 
their  own  use.     Held,  that  they  were  liable  to  A  in  an  action  of 

'  Hilla  V.  Suell,    104  Mass.    173;  6        ''  Thompson    v.    Samson,    64    Cal. 
Am.  Kep.  216,  330. 
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trover  for  the  value  of  the  shop:  Hilhorne  v.  Brown,  12  Me.  162. 
Plaintiff  delivered  a  watch  to  A,  under  a  conditional  bargain 
that,  if  he  kept  it,  he  should  pay  an  agreed  price;  or  if  he  re- 
turned it,  he  should  pay  a  specific  rent.  A  died,  the  price  of 
the  watch  not  having  been  paid,  and  his  wife,  with  knowledge 
of  the  contract,  administered  upon  his  estate,  embraced  the 
watch  in  her  inventory;  the  estate  being  settled  as  an  insolvent 
estate,  she  received  the  watch,  under  a  decree  of  the  probate 
court,  as  part  of  her  allowance,  and  subsequently  sold  it  as  her 
own  private  property.  Held,  that  the  plaintiff  had  not  lost  his 
property  in  the  watch;  that  the  sale  by  the  wife  was  a  wrongful 
conversion;  and  that  the  plaintiff  might  maintain  trover  to 
recover  the  value  of  the  watch:  Jillson  v.  Wilbur,  41  N.  H.  106. 
A  stranger  in  Chicago  was  induced  to  exchange  a  diamond 
ring  worth  nearly  $1,200  for  $250  and  a  "city  lot,"  represented 
by  the  vendor  to  be  worth  $1,000,  but,  after  the  deed  was  re- 
corded, found  that  the  lot  was  five  by  ten  feet  in  dimensions, 
and  located  fourteen  miles  south  of  Court  House  Square.  Held, 
that,  on  tendering  the  $250  and  a  reconveyance  of  the  lot,  and 
vainly  demanding  the  diamond,  he  was  entitled  to  recover  in 
trover  therefor:  Hayes  v.  Houston,  86  111.  487.  A  had  a  lease 
from  the  owner  of  land  to  cut  and  sell  wood  therefrom.  Wood 
cut  by  A,  under  the  lease,  was  sold  on  execution  against  him. 
Held,  that  the  owner  of  the  land  could  not  maintain  trover 
against  the  purchaser  for  taking  away  the  wood:  Oaresche  v. 
Boyce,  8  Mo.  228.  K.  sold  to  F.  his  interest  in  the  business  and 
stock  of  the  firm  of  B.  &  K.,  on  condition  that  the  property 
should  not  pass  until  paid  for,  or  until  the  assumed  liabilities 
of  the  firm  should  be  paid.  F.,  with  B.'s  consent,  sold  some  of 
the  property  without  then  intending  to  appropriate  the  avails 
contrary  to  the  agreement,  but  afterwards  converted  the  avails 
to  his  private  use  and  abandoned  the  business.  Held,  that  K. 
could  not  maintain  trover  against  F.  therefor:  Kellogg  v.  Fox, 
45  Vt.  348. 

§  3669.  Mortgagor  and  Mortgagee. — A  mortgagor  in 
possession  has  not  only  such  a  property  to  enable  him  to 
bring  trover,  but  he  has  an  equity  of  redemption  which 
he  may  sell,  and  such  a  sale  is  not  a  conversion  of  the 
mortgagee's  interest.'     The  mortgagor  of  a  chattel  who, 

» White  V.  Phelps,   12  N.   H.   382.  Jones  ■:.  Goodwillie,    143  Mass.   281. 

If  a  mortgagor   consents   to  the  re-  Whcie  a  mortgagor  of  chattels,  hav- 

moval  of  the  property  from  his  pos-  ing  the  right  of  possession,  sells  them, 

session  by  a  third  person,  such  removal  the  mortgagee  cannot  maintain  trover 

does  not  amount  to  a  conversion;  and  until  a  default  has  occurred:  Heilin  v, 

the    mortgagee    cannot   maintain    an  Slay,  78  Ala.  180. 
action  therefor  against  such  person: 
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with  the  mortgagee's  consent,  remains  in  possession  after 
condition  broken  may  maintain  trover  against  one  who 
has  wrongfully  converted  it.^  The  mortgagee  has  a  title 
sufficient  for  the  maintenance  of  trover  against  a  subse- 
quent purchaser  from  the  mortgagor.^  Trover  lies  by  a 
mortgagee  in  possession  against  a  stranger  for  cutting  trees 
upon  the  former's  premises  and  taking  them  away,  the 
severance  constituting  the  trees  personal  property,  and 
the  taking  away  the  asportation  for  which  the  action  lies.' 
Neither  the  first  mortgagee,  nor  one  to  whom  he  has  sold 
the  property,  is  liable  in  trover  to  the  second  mortgagee. 
Having  the  right  of  possession,  defeasible  only  on  per- 
formance of  the  condition  of  the  mortgage,  he  may  as- 
sign his  mortgage  and  sell  his  mortgaged  property  to  a 
third  person,  subject  only  to  the  right  of  redemption  of 
the  mortgagor  and  those  who  claim  under  him.'  But  he 
cannot  sell  out  the  property  in  parcels,  and  if  he  should, 
trover  would  lie,  as  this  would  impair  and  perhaps  defeat 
the  right  to  redeem.^  A  second  mortgagee  of  personal 
property,  who  is  not  in  actual  possession,  cannot  main- 
tain an  action  of  trover  for  its  conversion. °  To  enable  a 
mortgagee  to  maintain  trover  for  the  mortgaged  chattels, 
a  foreclosure  is  not  necessary.  If  he  has  taken  posses- 
sion, this  is  enough  as  Against  one  having  no  title.' 
When  property  is  wrongfully  seized  and  sold  under  a 
chattel  mortgage,  the  owner  is  not  confined  to  his  rem- 
edy by  contesting  the  foreclosure,  but  may  maintain  an 
action  at  law  at  once  to  recover  the  property  or  its  value.' 
A  purchaser  without  notice  of  mortgaged  personalty,  the 
mortgage  not  being  recorded,  is  not  liable  to  the  mort- 
gagee for  conversion.'     One  who    purchases  mortgaged 

'  Buddington  v.  Mastbrook,  17  Mo.  *  Spaulding    n.    Barnes,    4    Gray, 

App.  577.  330. 

■•'  Marka  v.  Robinson,  82  Ala.  69.  «  Ring  v.  Neale,   114  Mass.  Ill;  19 

3  Whidden  v.  Seelye,  40  Me.   247;  Am.  Rep.  316. 

63  Am.  Dec.  662.  '  Gregory  v.  North  Pacific  Lumber- 

•  Landon  ».  Emmons,  97  Mass.  37.  ing  Co.,  15  Or.  447. 

Aliter  if  he  assumes  to  sell  the  com-  '  Black  v.  Howell,  56  Iowa,  630. 

plete  title:  Ashmead  v.  Kellogg,  23  '  Rogers  v.  Fierce,  12  Neb.  48. 
Conn.  70. 
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chattels  before  default  of  the  mortgagor-  in  possession, 
and  sells  them  again  before  default  in  payment,  and  be- 
fore demand  of  possession,  is  not  liable  for  conversion/ 

Illustrations.  — A  mortgagor  of  chattels,  with  intent  to  de- 
fraud the  mortgagee,  sold  them  to  a  purchaser  with  notice,  who 
refused  to  deliver  the  property  to  the  mortgagee  on  deinand. 
Held,  a  conversion  by  such  purchaser;  Jorgensen  v.  Tait,  26 
Minn.  327.  The  mortgagor  of  a  chattel,  on  demand  of  the 
mortgagee,  agreed  to  pay  the  mortgage  or  deliver  the  property 
on  a  certain  day,  and  on  that  day  failed  to  do  either.  Held, 
that  this  was  sufficient  proof  of  conversion:  Mattingly  v.  Paul, 
88  Ind.  95, 

§  3670.  Agents.  —  Trover  may  be  maintained  for  the 
conversion  of  property  which  the  plaintiff  has  been  in- 
duced by  fraud  to  consign  to  the  defendant.^  An  agent 
intrusted  with  property  to  hold  and  sell,  when  directed 
by  his  principal,  and  to  account  for  the  proceeds,  is  lia- 
ble as  for  a  conversion  of  the  property  in  case  be  wrong- 
fully refuses  to  sell  or  to  account  when  directed,  but 
unlawfully  retains  possession  against  the  wishes  of  his 
principal.^  Where  an  agent  to  sell  a  horse  exchanges 
him  for  another,  it  is  a  conversion,  and  trover  will  lie 
for  the  value  without  a  demand.*  So  one  intrusted  with 
chattels  to  sell,  who  pledges  them  without  authority  for 
his  own  debt,  is  liable  for  a  conversion."  So  where 
money  is  placed  by  A  in  the  hands  of  B,  to  be  loaned 
in  A's  name,  and  B  loans  it  in  his  own  name,  it  is  a 
conversion,  and  B  can  sue  for  it  and  damages,  without  a 
previous  demand.*  But  it  is  not  a  conversion,  but  a 
mere  breach  of  duty  for  an  agent  intrusted  with  property 
to  sell  at  a  certain  price,  to  sell  it  at  a  less  price.'  To 
render  a  factor  liable  for  conversion  of  goods,  demand 
must  be  made  while  the  property  or  its  proceeds  are  in 
his  hands,  or  it  must  be  shown  that  he  had  notice  of  the 

'  Hathaway  v.  Brayman,  42  N.  Y.  •  Ainsworth  v.  Partillo,  13  Ala.  460. 

322;  1  Am.  Rep.  524.  »  Nichols  v.  Gage,  10  Or.  82. 

2  MoCrillis  v.  Allen,  57  Vt.  505.  «  Farrand  v.  Hurlbut,  7  Minn.  477. 

•  Coleman  v.  Pearoe,  26  Minn.  123.  '  Moore  v.  MoKibbin,  33  Barb.  246. 
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owner's  rights,  or  of  the  want  of  title  of  the  party  placing 
the  goods  in  his  hands.'  In  conversion,  plaintiff  by  su- 
ing ratifies  the  defendant's  act  in  making  for  him  a  col- 
lection of  the  money  sued  for,  but  does  not  confirm  his 
act  in  turning  it  over  to  another,  who  was  also  liable 
to  account  to  plaintiff.  Nor  does  the  suit  ratify  expenses 
incurred  in  making  the  collection.'*  A  servant  is  not  liable 
in  trover  for  goods  bought  by  a  master  at  an  unauthor- 
ized sale,  by  a  mortgagor  in  possession,  and  delivered  by 
the  mortgagor  to  the  servant  to  be  carried  to  his  master, 
where  the  servant  carries  and  delivers  them,  but  has  no 
knowledge  of  the  want  of  authority  to  sell,  and  is  guilty 
of  no  tortious  act.' 

Illustrations.  —  Plaintiff  delivered  to  the  defendant  a  prom- 
issory note  to  get  discounted,  with  instructions  not  to  let  it  go 
out  of  his  hands  without  receiving  the  proceeds.  The  defend- 
ant, without  wrongful  intent,  delivered  the  note  to  F.,  who 
promised  to  get  and  return  the  money  on  it.  F.  got  the  money, 
but  appropriated  it  to  his  own  use.  Held,  that  defendant  was 
liable  for  a  conversion  of  the  note:  Laverty  v.  Snethen,  68  N.  Y. 
522;  23  Am.  Rep.  184.  Plaintiff  sent  cotton  to  his  agent,  with 
directions  to  forward  it  to  defendants,  who  were  commission 
merchants,  to  be  sold  on  plaintiff's  account.  The  agent  shipped 
it  to  defendants  in  his  own  name  and  as  his  property,  and  they 
sold  it  according  to  his  instructions  and  remitted  the  proceeds 
to  him.  The  defendants  acted  in  good  faith,  and  without 
knowledge  of  plaintiff's  title.  Held,  that  defendants  were  not 
liable  to  plaintiff  for  a  conversion  of  the  cotton:  Roach  v.  Turk, 
9  Heisk.  708;  24  Am.  Rep.  360.  A  having  intrusted  to  B 
money  to  pay  A's  indebtedness  to  C,  and  B  having  converted 
the  same,  held,  that  A  could  recover  the  amount,  though  he  had 
not  paid  C:  Worley  v.  Moore,  97  Ind.  15.  A.  delivered  to  G.  a 
number  of  shares  of  stock  in  a  mining  company,  as  collateral 
security,  and  to  be  sold  by  Gr.  whenever  he  could  obtain  not 
less  than  a  specified  sum  per  share.  G.  disposed  of  a  part  of 
these  shares  on  his  own  account  for  less  than  a  sum  agreed, 
and  in  settlement  with  A.,  transferred  to  him  an  equal  number 
of  other  shares  of  the  same  stock  and  of  the  same  value.  A. 
alleged  fraud  in  the  settlement,  and  brought  action  to  recover 

1  Roach  V.  Turk,  9   Heisk.  708j  24        '  Burditt  v.  Hunt,  25  Me.  419;  43 
Am.  Rep.  360.  Am.  Deo.  289. 

^  Kuowlton  V.  Logansport,  75  Ind.  103. 
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the  money  received  for  the  shares  sold.  G.  set  up  as  a  defense 
that  he  at  all  times  had  and  held  for  A.'s  use  an  equal  number 
of  shares  of  equal  value,  and  that  he  has  so  replaced  them. 
Held,  that  G.  did  not  become  responsible  for  the  proceeds  of 
the  sale  of  the  shares:  Atkins  v.  Oamble,  42  Cal.  86;  10  Am. 
Rep.  282.  A  deposited  with  B  certain  non-negotiable  bonds 
for  safe-keeping,  and  directed  him  to  ascertain  on  what  terms 
A  could  raise  money  on  them.  B  transferred  the  bonds  to  C, 
who  had  no  notice  of  A's  right  to  them.  Held,  that  A  might, 
maintain  trover  against  C:  Blackman  v.  Lehman,  63  Ala.  547. 
35  Am.  Rep.  57.  A,  the  common  agent  for  the  sale  of  fertili- 
zers of  B  and  C,  sold  some  of  B's,  which,  as  B's  bags  were 
old,  he  shipped  in  bags  of  C,  and  the  purchaser's  cotton  note 
was  made  by  mistake  to  A  as  agent  of  C.  C,  on  maturity  of 
the  note,  received  and  sold  the  cotton  as  his.  Held,  that  B 
could  maintain  trover  therefor:  Seal  v.  Zell,  63  Md.  356.  Cer- 
tain coupons  of  United  States  bonds  belonging  to  S.  had  been 
stolen  from  him  and  delivered  by  one  who  received  them  from 
the  thief  to  H.,  and  by  him,  acting  as  agent,  and  in  good  faith, 
without  gross  negligence,  sold  and  turned  into  money,  which 
he  paid  to  the  person  from  whom  he  received  them.  Held, 
that  H.  was  not  liable  to  S.  for  their  conversion:  Spooner  v. 
Holmes,  102  Mass.  503;  3  Am.  Rep.  491. 

§  3671.  Tenants  in  Common.  —  A  culpable  loss  or  de- 
struction by  one  tenant  in  common  of  his  co-tenant's 
interest  will  render  him  liable  for  a  conversion.*  But 
acts  of  one  of  two  joint  tenants  of  chattel  property, — e.  g., 
a  raft  of  logs,  —  performed  in  the  endeavor  to  save  it  from 
loss  or  depreciation,  although  they  amount  to  preventing 
his  co-tenant  from  exercising  ownership,  and  are  against 
his  consent,  will  not  be  deemed  a  conversion,  nor  warrant 
an  action  of  trover  by  the  co-tenant.*  An  assertion  of 
ownership  in  entirety  by  a  tenant  in  common  in  posses- 
sion of  personal  property,  as  against  his  co-tenant,  coupled 
with  a  refusal  to  allow  the  latter  to  hold  at  all,  is  equiv- 
alent to  an  ouster  by  him  of  his  co-tenant,  and  works 
as  complete  a  disseisin  of  the  foundation  on  which  the 

'  Mayhew  v.   Herriok,   7  Com.   B.  who  seada  her  to  sea,  where  she  is  lost: 

229;  White  v.  Brooks,  43  N.  H.  402;  Lowthorp  v.  Smith,  1  Hayw.  (N.  C.) 

Hyde  v.  Stone,  9  Cow.  230;  18  Am.  255. 

Dec.  501.    Trover  lies  by  apart  owner  ''  Kilgore  v.  Wood,  56  Me.  150;  96 

of  a  vessel  against  the  other  owner,  Am.  Dec.  404. 
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latter  might  take  and  justify  possession  as  would  a  sale 
of  the  whole  to  a  stranger.  Such  conduct  amounts  in 
legal  effect  to  a  conversion.^  In  England,  says  Cooley/  it 
is  held  that  neither  a  claim  to  exclusive  ownership  by 
one,  nor  the  exclusion  of  the  other  from  possession,  nor 
even  a  sale  of  the  whole,  can  be  treated  in  the  law  as  the 
equivalent  of  loss  or  destruction,  or  be  considered  a  con- 
version;' and  this  rule  is  adopted  in  some  cases  in  Ver- 
mont;* and  in  North  Carolina  it  is  also  followed,  but  with 
this  qualification,  that  a  sale  of  the  property  out  of  the 
state  may  be  treated  as  a  loss  or  destruction.^  In  other 
cases  it  has  been  held  that  even  a  sale  is  not  necessary  to 
make  out  a  conversion;  that  the  doctrine  that  one  tenant 
in  common  cannot  maintain  trover  against  his  co-tenant 
without  proving  a  loss,  destruction,  or  sale  of  the  article 
applies  only  to  things  in.  their  nature  so  far  indivisible 
that  the  share  of  one  cannot  be  distinguished  from  that 
of  the  other.  It  can  have  no  reasonable  application  to 
such  commodities  as  are  readily  divisible,  by  tale  or  meas- 
ure, into  portions  absolutely  alike  in  quality,  such  as  grain 
or  money.  Thus  if  one  is  entitled  to  the  half  of  a  cer- 
tain number  of  bushels  of  wheat,  he  is  entitled  to  the  half 
in  severalty;  and  if  his  co-tenant  in  actual  possession 
refuse  to  surrender  the  half  on  demand,  and  deny  his 
right,  this  is  a  conversion,  because  it  deprives  him  of  his 
right  as  effectually  as  would  a  sale.'  This  doctrine  has 
been  applied  to  an  interest  in  a  machine  which  one  of 
the  tenants  in  common  had  taken  and  annexed  to  the 
freehold,  denying  the  right  of  the  other.''     The  use  of 

1  Bray  v.  Bray,  30  Mich.  479;  Dela-  Deo.    553;    Gilbert   v.    Dickerson,   7 

ney  v.  Root,  99  Mass.  546.  Wend.  449;  22  Am.  Deo.  592. 

■'  Cooley  on  Torta,  455.  "  Pitt  v.  Petwav,  12  Ired.  69;  Shearin 

»  May  hew  «.  Herrick,  7  Com.  B.  229.  v.  Riggsbee,  97  IS.  C.  216. 

*  Tubba  V.  Richardson,  6  Vt.  442;  27  "  Fiquet  v.   Allison,    12  Mich.   328; 

Am.  Dee.  570;  Sanborn  ».  Morrill,  15  86  Am.   Dec.   54;   Cowan    v.  Buyers, 

Vt.  700;  40  Am.  Dec.  701;  Barton  v.  Cooke  (Tenn.),  53;  5  Am.  Dec.  668. 

Burton,  27  Vt.  93.     And  see  Dain  v.  '  Grove    v.    Wise,    39    Mich.    161; 

Cowing,  22  Me.  347;  39  Am.  Dec.  585;  Channon  v.  Luak,  2  Lana.  211;  Lobdell 

Symonds  v.  Harris,  51  Me.  14;  81  Am.  „.  Stawell,  51  N.  Y.  70. 
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property  by  a  stranger  in  partnership  with  one  of  the  co- 
tenants  is  not  a  conversion;  nor  is  such  stranger  or  his 
partner  liable  for  a  conversion  because  the  property  is 
levied  upon  and  sold  under  process  against  them.'    Where 
two  persons  are  jointly  interested  in  a  promissory  note,  and 
one  of  them  deposits  it  with  the  other  for  collection,  and 
the  latter,  without  authority,  surrenders  it  to  the  drawer 
to  be  canceled  or  destroyed,  such  surrender  is  a  conver- 
sion, and  trover  will  lie  therefor  by  the  other  joint  owner 
of  the  note.''    But  one  tenant  in  common  cannot  maintain 
trover  for  conversion  against  a  co-tenant  for  a  mere  at- 
tempted sale  of  a  larger  share  of  a  vessel  than  belonged 
to  him, —  no  title  or  possession  passing  thereby.'     One 
tenant  in  common  cannot  maintain  trover  against  his 
co-tenant  for  a  sale  of  the  common  property  which  he  is 
authorized  by  contract  to  make;  nor  will  it  lie  against 
the  person  to  whom  the  co-tenant  sold  the  property.* 

§  3672.  Bailees.  —  It  is  not  conversion  for  a  bailee  of 
any  kind,  or  a  common  carrier,  to  deliver  property  re- 
ceived from  a  wrong-doer,  in  accordance  with  the  terms 
of  the  bailment,'  except  after  notice  of  the  rightful  own- 
er's rights.'  But  trover  will  lie  against  a  party  to  whom 
property  has  been  delivered,  with  power  to  sell  it  to  pay 
for  its  keep,  if  he  convert  it  to  his  own  use.'  A  bailee 
is  liable  in  trover  where  he  refuses  to  deliver  the  property 
to  one  whom  he  knows  to  be  the  owner  thereof,  and  from 
whom  his  bailor  obtained  the  property  wrongfully.'     The 

1  Bell  V.  Layman,  1  T.  B.  Mon.  39;  N.  S.,  619;  Ogle  v.  Atkinson,  5  Taunt. 
15  Am.  Deo.  8.3.  759;  Biddle  v.  Bond,  6  Best  &  S.  225; 

2  Winner    v.    Penniman,     35    Md.  Hardman   v.  Willcock,  9   Bing.    382; 
163.  Bliven  v.  R.  R.  Co.,  36  N.  Y.  403; 

'  Estey  V.  Boardman,  61  Me.  595;  6    Bates  v.  Stanton,  1  Duer,  79;  King  v. 
Am.  Rep.  385.  Richards,  6  Whart.  418;  37  Am.  Deo. 

*  Hewlett  V.  Owens,  51  Gal.  570.  420. 

"  Nelson  V.   Iverson,    17   Ala.  216;  '  Whitlock  v.  Heard,  13  Ala.  776; 

Burditt  V.  Hunt,  25  Me.  419;  43  Am.  48  Am.  Deo.  73. 

Dec.  289;  NansonD.  Jacob,  93  Mo.  331;  »  Doty  v.  Hawkins,  6  N.  H.  247;  25 

3  Am.  St.  Rep.  531.  Am.  Deo.  459;  Dusky  v.  Rudder,  80 

•  Sheridan  v.  R.  R.  Co.,  4  Com.  B.,  Mo.  400. 
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sale  of  property  by  the  hirer  of  it  is  a  conversion.*  So  a 
deviation  from  the  regular  route,  and  the  loss  of  the  goods, 
constitutes  conversion  in  the  carrier,  and  trover  is  a  proper 
remedy.'  A  bailee  is  guilty  of  conversion  if  he  uses 
property  bailed  to  him  in  a  different  manner  or  for  other 
purposes  than  those  designated  in  the  contract  of  bail- 
ment, and  trover  is  maintainable  therefor.'  One  to  whom 
a  note  had  been  delivered  as  bailee,  with  power  to  dispose 
of  it  only  in  a  particular  manner,  and  upon  a  certain  con- 
dition,  having  disposed  of  it  when  the  condition  had  not 
been  performed,  and  in  a  manner  not  authorized  by  the 
agreement  upon  which  he  received  it,  is  liable  for  a  con- 
version without  demand.*  An  adulteration  of  liquor  by 
a  carrier  or  his  servant  will  be  a  conversion  of  it.*  A 
bailee  may  have  trover  against  the  bailor  or  his  vendee 
where  the  possession  of  the  property  has  been  fraudulently 
taken  from  the  bailee  in  contravention  of  his  rights.' 
The  wearer  of  a  borrowed  scarf-pin  may  maintain  an  ac- 
tion against  an  innkeeper,  the  scarf-pin  having  been  stolen 
from  the  room  occupied  by  the  wearer.'  The  vendee  of  a 
pawnor's  interest  can  maintain  trover  against  the  pawnee, 
if  the  latter  refuses  to  deliver  the  goods  on  tender  of  the 
amount  of  the  debt.* 

Illustrations. — The  consignee  of  goods  not  perishable,  re- 
fusing to  receive  them,  the  carrier,  being  unable  to  find  a  ware- 
houseman who  would  store  them  and  advance  the  freight  and 
charges,  sold  them  at  private  sale.  Held,  that  the  carrier  was 
liable  for  conversion:  Eankin  v.  Memphis  etc.  Packet  Co.,  9  Heisk. 
564;  24  Am.  Rep.  339.  Where  the  hirer  of  plaintiff's  mule 
exchanged  it  for  another  during  the  term  of  bailment,  held,  a 
conversion  authorizing  immediate  suit:   Atkinson  v.  Jones,  72 

•  Sanborn  v.  Colman,  6  N.  H.  14;  23  Hynea  v.  Patterson,  95  N.  Y.  1;  Hicks 

Am.  Dee.  703.  v.   Lyle,  46  Mich.  488;  St.   John  v. 

2  Phillips  V.  Brigham,  26  Ga.  617;  71  Connel,  7  Port.  466. 

Am.  Dec.  227.  '  Dench  v.  Walker,  14  Mass.  499. 

'Crocker  v.  GuUifer,  44  Me.  491;  See  Young  v.  Mason,  8  Pick.  651. 

69  Am.  Dec.  118.     The  unauthorized  •>  McConuell  v.  Maxwell;  3  Blaokf. 

use  by  an  agister  of  cattle  in  his  cus-  419;  26  Am.  Deo.  428. 

tody  is  a  conversion:  Gove  v.  Watson,  '  Chamberlain  ».  West,  37  Minn.  54. 

61  N.  H.  136.  '  Southworth  Co.  v.  Lamb.  82  Mo. 

•Badger   v.   Hatch,    71    Me.    562;  242. 
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Ala.  248.  Plaintiff  sent  to  defendant,  who  was  cashier  of  a  bank, 
and  then  at  the  bank,  a  sum  of  money  for  a  special  purpose. 
The  defendant  received  the  money,  knowing  the  purpose  for 
which  it  was  sent,  and  immediately  misapplied  it.  Held,  that 
the  defendant  was  personally  liable  for  the  money,  and  interest 
from  the  time  it  was  received:  Norton  v.  Kidder,  54  Me.  189. 
A  undertook  to  carry  certain  flour  for  B  to  a  certain  place,  and 
having  deposited  it  by  the  way,  a  part  of  the  flour  was  taken 
by  mistake  by  C  B  refusing  to  receive  the  residue,  C  received 
it  and  paid  for  the  whole.  Held,  that  this  was  a  conversion  by 
A  sufl&cient  to  support  trover  by  B:  Bullard  v.  Young,  3  Stew.  46. 

§  3673.  Who  Liable. — One  assisting  in  a  wrongful 
taking  of  goods  is  liable;  that  he  acted  only  as  an  agent 
is  no  defense.'  But  in  an  action  by  A  against  B  for  for- 
cibly carrying  away  a  chattel  and  converting  it  to  his 
own  use,  B  may  show  as  a  valid  defense  that  at  the  time 
of  the  taking,  0  owned  and  was  entitled  to  the  possession 
of  the  chattel,  and  that  B  took  it  as  C's  agent  and  by  C's 
direction.^  Merely  receiving  property  from  the  wrongful 
possessor,  and  returning  it  before  notice  of  his  want  of 
title,  is  not  a  conversion.'  Assisting  a  mortgagor  in  pos- 
session to  remove  his  goods  is  not  a  conversion.*  A  com- 
mission merchant  who,  supposing  certain  wheat  to  belong 
to  A,  pays  over  to  him  the  proceeds  of  its  sale  is  liable  to 
B,  its  real  owner,  for  its  conversion.^  To  maintain  trover, 
defendant  must  have  had  possession  of  and  converted  the 
goods.  Where  defendant  found  a  purchaser  for  goods  in 
the  charge  of  owner's  agent,  and  the  agent  sold  them,  and 
transferred  one  of  purchaser's  notes  given  for  the  price 
to  the  defendant,  but  defendant  at  no  time  had  any  pos- 
session or  control  of  the  goods,  it  was  held  that  trover 
would  not  lie.«  Where  the  proof  fails  to  show  that  the 
defendant  ever  had  the  actual  possession  of  a  chattel,  or 
in  any  way  prevented  the  plaintiff  from  using  the  same, 
but  shows  that,  while  it  was  leased  by  the  plaintiff,  the 

'MoPartlandcRead,  11  Allen,  231;        *  Strickland   v.    Barrett,    20    Pick. 

Bdgerly  v.  Whaleu,  106  Mass.  307.  415. 

J  Huffnaau  v.  Parsons,  21  Kan.  467.         =  Cerkel  v.  Waterman,  63  Cal.  34. 
Hill  V.  Hayes,  38  Conn.  532.  «  Presley  v.  Powers,  82  111.  125. 
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defendant  purchased  the  same  at  a  sale  for  taxes,  and  be- 
fore the  lease  had  expired,  the  defendant  refused  to  part 
with  his  claim,  this  will  not  establish  a  conversion.'  One 
who,  having  received  a  wagon  innocently  from  one  not 
the  owner,  with  a  view  to  buying  it,  returns  it  to  the  one 
from  whom  he  received  it,  upon  being  informed  by  the 
owner  that  it  is  his,  but  before  demand  or  suit,  is  not 
liable  for  the  conversion  thereof;  but  otherwise,  if  he  so 
returns  it  after  the  owner  claims  it.^ 

Illustrations.  —  Defendant  Held  Liable. — An  agent,  act" 
ing  under  instructions  from  his  principal,  refused  to  deliver  to 
the  owner  a  chattel  received  from  a  fellow-employee  until  cer- 
tain storage  should  have  been  paid,  the  claim  for  which  was 
untenable.  Held,  that  the  agent  was  liable  in  trover  to  the 
owner:  Singer  Mfg.  Co.  v.  King,  14  R.  I.  511.  Cartmen,  in  dis- 
regard of  a  wife's  rights,  assisted  her  husband  in  removing  her 
chattels  from  rooms  occupied  by  them  in  common.  Held,  that 
they  were  liable  to  her  for  a  conversion:  Mead  v.  Jack,  12  Daly, 
65.  Plaintiff  had  title  to  an  undivided  one  third  of  grain  in 
defendant's  possession,  and  there  was  evidence  that  on  his  ap- 
plying, through  an  agent,  for  a  division  of  the  grain,  and  a 
surrender  to  such  agent  of  his  one  third,  both  defendants  re- 
fused to  permit  any  division,  or  to  give  the  agent  any  part  of 
the  grain,  and  afterwards  sold  it  and  appropriated  the  proceeds 
to  their  joint  use.  Held,  that  the  evidence  warranted  a  verdict 
against  both  defendants  for  the  value  of  one  third  of  the  grain: 
Dahl  V.  Fuller,  50  Wis.  501.  A  falsely  represented  himself  to 
be  a  member  of  the  firm  of  B  &  Co.,  and  induced  C  to  take  a 
forged  check  purporting  to  be  signed  by  B  &  Co.,  for  cattle 
which  C  supposed  himself  to  be  selling  to  B  &  Co.  A  sold  the 
cattle  to  B  &  Co.,  and  B  &  Co.  sold  them  to  D.  Held,  that  C 
could  maintain  against  D  an  action  for  a  conversion,  although 
B  &  Co.  and  D  acted  in  good  faith:  Alexander  v.  Swachhavur, 
105  Ind.  81;  55  Am.  Rep.  180.  M.  directed  an  agent  of  S.  to 
order  certain  cotton  bagging  from  Boston  to  be  delivered  at 
Charlotte,  with  the  understanding  that  M.  should  accept  and 
pay  for  the  bagging  if  of  suitable  quality.  R.  attached  the  bag- 
ging in  transit  at  Norfolk,  on  a  claim  against  the  agent.  M. 
intervened,  and  R.  settled  the  controversy  by  paying  M.  a  cer- 
tain sum  for  his  interest.  Held,  that  S.  was  entitled  to  recover 
of  M.  as  for  a  conversion  of  the  bagging:  Sever  v.  McLaughlin, 
79  N.  C.  153.     W.  being  in  possession  of  an  engine  and  boiler 

'  Forth  V.  Pursley,  82  111.  152.  2  Rembaugh  v.  Phipps,  75  Mo.  422. 
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under  a  lease  from  plaintiff,  by  the  terms  of  which,  plaintiff,  at 
the  expiration  of  the  term,  and  upon  full  payment  of  the  rent, 
was  to  execute  to  W.  a  bill  of  sale  of  the  property,  permanently 
attached  the  same  to  land  leased  by  him  from  another,  and 
gave  to  C.  a  bill  of  sale  of  engine  and  boiler,  which  were  after- 
wards sold  without  the  land,  under  a  decree  of  foreclosure  of  an 
alleged  mechanic's  lien  for  repairs  upon  them.  Held,  that 
plaintiff  might  maintain  an  action  against  C's  agents  for  the 
recovery  of  possession  of  engine  and  boiler  as  personal  property: 
March  V.  McKoy,  56  Cal.  85. 

Illusteations  (Continued). — Defendant  Held  not  Lia- 
ble.—A  married  woman  bought  goods  on  credit,  and  died  be- 
fore paying  for  them.  The  creditor  called  on  the  husband  for 
payment,  finding  him  in  possession.  The  husband  offered  to 
sell  back  the  goods,  but  the  creditor  declined  to  purchase,  offer- 
ing, however,  to  find  a  purchaser,  which  he  did.  The  husband 
sold  to  the  purchaser,  handing  the  proceeds  over  to  the  creditor. 
Suit  was  subsequently  brought  by  the  administrator  of  the  wife 
against  the  creditor.  Held,  no  conversion  by  him:  Presley  v. 
Powers,  82  111.  125.  A  paving  company  that  had  forfeited  its 
contract  left  a  quantity  of  sand  in  the  street  which  it  had  agreed 
to  pave,  and  another  contractor  used  the  sand  in  finishing  the 
job.  The  company  sued  the  city  in  assumpsit,  alleging  a  con- 
version of  the  sand.  Held,  that  the  company  should  have  re- 
moved the  sand,  and  as  it  neither  did  so  nor  made  any  demand 
for  it,  neither  the  city  nor  the  later  contractor  committed  any 
tort  in  removing  it;  that  it  was  not,  therefore,  converted  unless 
the  city  sold  it;  and  if  it  did  not  sell  it,  it  was  not  answerable 
for  the  use  made  of  it  by  the  contractor,  as  he  was  not  a  muni- 
cipal agent:  Detroit  v.  Michigan  Paving  Co.,  38  Mich.  358.  The 
plaintiff  sued  the  defendant  in  trover  for  selling  on  a  tax-war- 
rant a  quantity  of  hay  which  she  claimed  as  her  own,  to  satisfy 
a  tax  assessed  against  her  husband.  The  defendant  took  no 
possession  of  the  hay,  but  advertised  and  sold  it  in  the  mow, 
and  left  it  there.  Held,  no  conversion:  Mills  v.  Van  Camp,  41 
Mich.  645.  The  owner  of  a  county  order,  on  presenting  it  for 
payment,  was  told  by  the  treasurer  to  take  it  to  his  bank,  which 
he  did,  delivering  it  without  indorsement,  and  taking  credit  for 
the  amount  thereof  as  a  deposit  on  his  account,  subject  to  his 
check  in  two  or  three  days.  The  next  day  the  bank  presented 
.the  order  to  the  treasurer  for  redemption,  and  it  was  satisfied  by 
crediting  the  bank  on  its  checks  then  held  by  the  treasurer.  On 
the  second  day  thereafter,  and  before  the  owner  had  checked 
on  the  order  deposit,  the  bank  failed.  Held,  that,  in  the  absence 
of  bad  faith,  an  action  could  not  be  maintained  against  the 
treasurer  for  conversion  of  the  order:  Miles  v.  Reiniger,  39  Ohio 
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St.  499.  An  attorney,  having  collected  money  for  his  client, 
deposited  it  in  her  bank,  then  of  good  standing,  in  his  own 
name,  he  never  having  had  funds  there,  and  gave  her  immediate 
notice,  and  fourteen  days  later  the  bank  failed,  she  not  having 
made  demand  in  the  mean  time.  Held,  that  there  was  no  con- 
version by  him:  Rogers  v.  Hopkins,  70  Ga.  454.  A  borrowed  B's 
plow  from  C,  who  had  possession,  but  no  right  to  lend  it,  and 
after  using  it  a  few  days  returned  it  to  C,  believing  all  the  time 
that  it  belonged  to  C.  Held,  that  A  was  not  guilty  of  a  conver- 
sion, and  that  A's  failure  to  comply  with  B's  demand,  made 
after  the  return,  was  no  evidence  of  a  conversion:  Frome  v. 
Dennis,  45  N.  J.  L.  515.  A  warehouseman  shipped  wheat  de- 
posited with  him  for  storage,  without  the  consent  of  its  owners, 
took  bills  of  lading,  drew  on  the  consignee,  and  procured  the 
drafts  to  be  discounted  by  a  bank,  delivering  the  bills  of  lading 
as  security.  Held,  that  the  bank  was  not  liable  for  a  conver- 
sion: Leuthold  v.  Fair  child,  35  Minn.  99.  A  field-driver  merely 
detained  an  estray  in  his  yard  in  order  to  notify  the  owner  be- 
fore impounding.  Held,  not  liable  for  a  conversion:  Dean  v. 
Lindsey,  82  Mass.  264. 

§  3674.  Demand  —  When  Necessary  —  Mode.  —  De- 
mand of  possession  is  essential  where  the  defendant 
came  into  possession  of  the  property  lawfully  and  with- 
out fault.^  "  What  is  meant  by  one  coming  lawfully  into 
possession  of  the  property  is,  where  he  finds  it  and  re- 
tains it  for  the  true  owner,  or  where  he  obtains  the  pos- 
session of  the  property  by  the  permission  or  consent  of 
the  plaintiff,  as  where  the  relation  of  bailor  and  bailee 
exists.  In  this  latter  class  of  cases  a  demand  and  refusal 
would  be  necessary,  unless  it  could  be  shown  the  defend- 
ant had  appropriated  the  article  so  found  to  his  own  use, 
or  had  disposed  of  the  property  bailed,  contrary  to  the 
terms   and   stipulations  of  the   contract  of  bailment."" 

'  Liptrot  V.  Jones,  1  Ga.  381 ;  Gal-  another  who  had  no  right,  and  treats 
vin  V.  Bacon,  11  Me.  28;  25  Am.  the  property  as  his  own,  is  not  en- 
Dec.  258;  Tripp  v.  Pulver,  2  Hun,  titled  to  a  demand.  See  also  Trudo  v. 
511;  Gillet  v.  Roberts,  57  N.  Y.  28.  Anderson,  10  Mich.  357;  81  Am.  Dec. 
One  who,  bona  fide,  purchases  chattels  795;  Prime  v.  Cobb,  63  Me.  200. 
at  an  invalid  tax  sale  apparently  regu-  ''  Liptrot  v.  Jones,  1  Ga.  381.  "It 
lar  is  entitled  to  a  demand  before  suit  is  objected  that  no  demand  for  the 
is  brought:  Kellogg  v.  Olson,  34  Minn,  machine  was  proved.  None  was 
103.  ft  was  held  in  Gilmore  v.  New-  required,  as  defendant  testified  she 
ton,  9  Allen,  171,  85  Am.  Dec.  749,  sold  it.  A  demand  and  refusal  are 
that  one  who  receives  possession  from  only  evidence  of  a  conversion,  and  are 
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Where  there  is  an  actual  conversion,  no  demand  is  neces- 
sary.^ Thus  no  demand  is  necessary  where  the  conver- 
sion consists  of  an  unauthorized  disposition,  waste,  or 
destruction  of  the  property;^  or  where  a  pledgee  unlaw- 
fully sells  the  property  pledged  otherwise  than  at  public 
auction;'  or  where  goods  are  sold  without  the  owner's 
authority  or  ratification;*  or  where  one  in  possession  of 
a  chattel,  but  without  title,  sells  it,  and  receives  the  pro- 
ceeds for  his  own  use;'  or  where  a  bank  treats  a  special 
deposit  as  a  part  of  its  general  funds,  transferring  it  and 
putting  it  among  them;*  or  where  the  evidence  shows 
that  it  would  have  been  unavailing;'  or  that  the  taking 
was  illegal;'  or  where  property  is  parted  with  by  duress 
of  imprisonment,  or  duress  by  threats;'  or  a  servant 
takes  away  his  master's  goods  upon  leaving  his  service.*" 
A  demand  and  refusal  are  never  necessary  as  evidence  of 
conversion,  unless  the  other  acts  of  the  defendant  are  not 
sufficient  to  prove  it;"  or  if  the  defendant,  before  the  tak- 
ing, had  notice  that  the  title  was  in  the  plaintiff."  De- 
mand may  be  by  acts  as  well  as  words.  An  attempt  to 
remove  one's  property,  and  a  resistance  by  the  defendant, 
is  a  demand."  One  need  not  exhibit  his  title  to  the  prop- 
not  required  when  an  actual  conver-  Kronsohnable  v.  Knoblanch,  21  Minn, 
sion  is  proved.  A  wrongful  taking  or  56;  Pease  u.  Smith,  61  N.  Y.  477; 
a  wrongful  sale  constitutes  an  actual  Kenrick  v.  Rogers,  26  Minn.  344; 
conversion,  and  when  shown,  dis-  Snyder  v.  Baber,  74  Ind.  47;  Cox  v. 
penses  with  a  demand.  But  when  a  Albert,  78  Ind.  241. 
party  comes  lawfully  into  possession  '  Haas  v.  Taylor,  80  Ala.  459. 
and  retains  the  property,  to  put  him  °  Bosenzweig  v.  Frazer,  82  Ind. 
in  the  wrong  a  demand  and  refusal    342. 

are  necessary  ":  Howitt  v.  Estelle,  92        *  Hake  v.  Buell,  50  Mich.  69. 
111.  218.  *  Branch  v.  Planters'  Loan  and  Sav- 

'  Newsnm  v.  Newsum,  1  Leigh,  86;    ings  Bank,  75  Ga.  342. 
19  Am.  Dec.  739;  Everett  v.  Cotton,         «  Monmouth  Bank  v.    Dunbar,    19 
6  Wend.  603;  22  Am.  Dec.  551;  Gal-    111.  App.  558. 
vin  V.  Bacon,  11  Me.  28;  25  Am.  Dec.        '  Gottlieb  v.  Hartman,  3  Col.  53. 
258;  Pierce  v.  Benjamin,  14  Pick.  356;        «  Rhoades  v.  Drummond,  3  Col.  374. 
25  Am.  Deo.  396;  Houston  v.  Dyche,        •  Foshay  v.  Ferguson,  5  Hill,  154. 
Meigs,  76;  33  Am.  Deo.   130;  Porter        "  Pilsbury  v.  Webb,  33  Barb.  213. 
V.  Foster,  20  Me.  391;  37  Am.  Dec.        "  Gilmore  v.  Newton,  9  Allen,  171; 
59;  Harker  v.  Dement,  9  Gill,  7;  52    85  Am.  Dec.  749. 
Am.   Dec.  670;  Buel  ».  Pumphrey,  2        "  Hallett  v.  Carter,  19  Hun,  629. 
Md.   261;  56  Am.   Dec.   714;  Webber        "  Badger  v.  Balavia  Paper  Co.,  70 
V.  Davis,  44  Me.  177;  69  Am.  Dec.  87;    111.  302. 
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erty,  where  he  makes  a  demand  of  the  property  for  which 
he  brings  his  action  of  trover.^  To  constitute  a  valid  de- 
mand by  the  purchaser  of  a  building  standing  on  land, 
but  not  a  fixture,  it  is  not  necessary  that  he  have  at  the 
time  the  implements  with  him  necessary  for  its  removal.* 
A  demand  by  letter  upon  another  to  restore  goods  belong- 
ing to  the  writer  is  not  sufficient  to  constitute  a  conver- 
sion, if  no  notice  is  taken  of  it;  but  if  an  answer  is  sent, 
falsely  denying  the  possession  of  such  goods,  the  demand 
becomes  sufficient  to  charge  the  latter  with  a  conversion.' 
The  demand  must  be  made  upon  the  defendant  or  his 
agent.*  A  failure  to  make  demand,  where  demand  was 
essential  at  common  law,  can  be  shown  in  defense  only 
where  it  is  set  up  in  the  answer  and  is  accompanied  by  a 
tender.* 

Illustrations.  —  A  lets  B  have  a  sum  of  money  to  pay  a 
certain  note,  and  B  converts  it  to  his  own  use.  Held,  that  A 
need  not  make  a  demand  on  B  before  bringing  suit  to  recover 
the  money:  Bunger  v.  Roddy,  70  Ind.  26.  An  agent,  to  whom 
a  watch  was  delivered  to  sell,  gave  it  to  his  own  creditor  in 
payment  of  the  debt.  Held,  that  the  principal  might  maintain 
trover  against  the  creditor  therefor,  without  a  previous  demand: 
Rodick  V.  Coburn,  68  Me.  170.  A  party  turns  his  horse  into 
the  inclosure  of  another,  and  refuses  to  take  him  away,  and  the 
other  party  uses  the  horse  as  an  equivalent  for  feeding  him. 
Held,  that  the  owner  cannot  maintain  trover  without  proving  a 
demand  and  refusal:  Kennet  v.  Robinson,  2  J.  J.  Marsh.  84. 
Defendant  receipted  to  plaintiff  for  three  shares  of  stock,  "  to 
sell  for  him  on  commission,"  which  defendant  exchanged  for 
other  property.  Held,  that  the  exchange  so  far  established  a 
conversion  as  to  render  proof  of  demand  on  the  part  of  the 
plaintifif,  before  suit  f6r  recovery,  unnecessary:  Haas  v.  Damon, 
9  Iowa,  589.  L.  brought  an  action  of  trover  against  0.  to  re- 
cover for  goods  in  his  possession,  fraudulently  purchased  of  the 
plaintiff  on  credit  by  W.,  and  by  W.  sold  to  O.,  claiming  that 
W.,  0.,  and  one  T.  had  conspired  to  defraud  him  in  the  pur- 
chase of  the  goods.  Held,  that  if  0.  had  participated  in  the 
fraud  by  which  the  goods  were  procured,  no  demand  on  him 

1  Ratoliff «.  Vance,  2  Mill  Const.  239.  •  Goodwin  v.  Wertheimer,  99  N.  Y. 

'  Edmundaon  v.  Brie,  136  Mass.  189.  149. 

»  Pattee  v.  Gilmore,  18  N.  H.  460;  "  Engel  v.  Dressel,  26   Mo.  App. 

45  Am.  Dec.  385.  39. 
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for  the  goods,  before  bringing  the  suit,  was  necessary:  Luckey 
V.  Roberts,  25  Conn.  486.  Part  of  a  raft  of  logs  which  C.  had 
sold  to  F.,  and  was  running  to  market,  came  into  J.'s  boom,  and 
were  then  resold  by  F.  to  C,  and  were  afterwards  disposed  of 
by  J.  Held,  that  no  demand  was  necessary  to  enable  C.  to 
maintain  his  action  against  J.  as  for  a  conversion:  Couillard  v. 
Johnson,  24  Wis.  533. 

§  3675.  Effect  of  Refusal  to  Deliver— When  a  Conver- 
sion. ^Refusal  to  deliver  on  demand  is  not  a  conversion; 
it  is  evidence  of  conversion  which  may  be  explained  by 
parol,*  and  a  qualified,  conditional,  and  reasonable  re- 
fusal to  deliver  chattels  to  the  owner  on  demand  is  not 
evidence  of  a  conversion.^  The  defendant  may  show  that 
he  does  not  deliver  the  thing  because  it  is  impossible, 
having  been  lost  or  taken  from  him  without  his  fault;'  or 
that  he  had  neither  actual  nor  constructive  possession  of 
the  property,  no  right  to  it  nor  control  over  it,  and 
therefore  could  not  comply;*  or  that  he  is  ready  to  give  it 
to  the  true  owner,  whoever  he  is,  on  being  indemnified 
from  other  claims.^  Refusal  to  comply  with  a  premature 
demand  is  no  evidence  of  conversion.'  Where  a  refusal 
to  deliver  property  may  be  considered  only  as  the  result 

'  Thompson  ».  Rose,  16  Conn.  71;  41  Boothe  v.  Estes,  16  Ark.   104;  Inger- 

Am.  Deo.  121;  Beckman  «.  McKay,  14  soil  v.  Barnes,  47  Mich.   104;  Hallen- 

Cal.  250;  Deetus  v.  Fuss,  8  Md.  148;  bake  v.  Fish,  8  Wend.  547;  24  Am. 

Coffin    V.   Anderson,   4    Blackf.    395;  Deo.  88.     But  it  becomes  conclusive  if 

Daggett  V.  Davis,  53  Mich.  35;  51  Am.  the  refusal  is  not  explained:  Magee  v. 

Eep.  91;  Dent  v.  Chiles,  5  Stew.  &  P.  Scott,  9  Gush.  148;  55  Am.  Dec.  49; 

383;  26  Am.   Dec.   350;   Houston  v.  Nauman  v.  Caldwell,  2  Sweeny,  212. 

Dyohe,   Meigs,  76;  33  Am.  Deo.  130;  =  Butler  v.  Jones,  80  Ala.  436;  Car- 

Sturgea  v.  Keith,  57  HI.  451;  11  Am.  roll  v.  Mix,  51  Barb.  212. 

Eep.  28;  Packard  v.  Oilman,  6  Cow.  '  Abraham    v.    Nurn,    42    Ala.    51; 

757;   16  Am.   Dec.   475;  Hawkins  v.  Dearborn  v.  Bank,  58  Me.  273;  Jefifer- 

Hoffman,    6   Hill,  586;   41   Am.   Deo.  son  v.  Hale,  31  Ark.  286;  Hawkins  v. 

767;  Davis  v.   Buflfum,   51   Me.   160;  Hofifman,  6  Hill,   586;  41  Am.  Dec. 

Farrar  v.  Rollins,  37  Vt.  295;  Huxley  767;  Carr  v.  Clough,  26  N.  H.  280;  59 

V.  Hartzell,  44  Mo.   370;   Lauder  v.  Am.  Deo.  345;  Hill  v.  Belasoo,  17  HI. 

Bechtel,  55  Wis.   593;  Lookwood  v.  App.  194. 

Bull,  1  Cow.  322;  13  Am.  Dec.  539;  «  Davis  v.  Buflfum,  51  Me.  160;  Yala 

Irish  V.  Cloyes,  8  Vt.  30;  30  Am.  Dec.  v.  Saunders,  16  Vt.  243. 

447;  Dezell  v.  Odell,   3  Hill,   215;  38  *  d^^jJ  „    Wadsworth,  2  Dev.  130; 

Am.  Deo.  628;  Bradley  v.  Spoflford,  23  18  Am.   Dec.  567;   Dent  v.   Chiles,  5 

N.  H.  444;  55  Am.  Deo.  205;  Webber  Stew.  &  P.  383;  26  Am.   Dec.  350; 

V.  Davis,  44  Me.  177;  69  Am.  Dec.  87;  Zaohary  v.  Pace,  9  Ark.  212;  47  Am. 

Winston  v.  Taylor,  28  Mo.  82;  75  Am.  Deo.  744. 

Dec.  112j  Weston  v.  Carr,  71  Me.  356;  '  Hagar  v.  Randall,  62  Me.  439. 
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of  a  reasonable  hesitation  in  a  doubtful  matter,  it  is  not 
sufficient  evidence  to  prove  a  conversion.'  If  demand  is 
made  by  an  agent,  and  is  not  complied  with  because  the 
agent  gives  no  evidence  of  authority,  this  does  not  make 
out  a  conversion.''  So  i^  demand  is  made  on  an  agent  for 
property  held  by  him  for  his  principal,  his  refusal  to 
deliver  does  not  render  him  liable  in  trover.*  An  admin- 
istrator who  takes  possession  of  personal  property  claimed 
by  the  decedent,  with  knowledge  of  an  adverse  claim  by 
a  third  party  to  its  ownership,  has  a  reasonable  time  in 
which  to  take  counsel  and  ascertain  his  legal  rights  in  the 
premises,  without  subjecting  himself  to  a  suit  for  its  con- 
version.* But  the  refusal  must  have  been  distinctly  placed 
on  these  grounds.^  If  at  the  time  of  demand  the  prop- 
erty is  present,  and  no  objection  is  made  to  its  being 
taken,  and  the  only  refusal  is  a  refusal  to  carry  and  de- 
liver it  to  the  owner  at  his  home,  this  is  no  conversion, 
even  though  the  defendant  ought  to  have  carried  it.*  But 
a  refusal  to  deliver  on  false  or  insufficient  grounds,  is  con- 
clusive evidence  of  a  conversion.'  A  general  refusal  to 
deliver  over  a  number  of  articles  upon  the  demand  of 
their  owner  is  evidence  of  a  conversion,  although  the 
party  making  the  refusal  has  only  a  portion  of  the  articles 
demanded  under  his  control.^  A  refusal  from  misappre- 
hension of  the  law  may  be  reasonable,  and  so  prevent  its 
having  the  effect  of  a  conversion;  therefore,  where  one 
intrusted  with  notes  for  collection  was  summoned  by 
trustee  process  in  an  action  instituted  against  his  princi- 
pal, and  because  of  such  process  refused  to  deliver  the 
notes  upon  order  from  his  principal,  there  was  no  con- 
version, though  such  notes  were  not  within  the  meaning 

'  Robinson  v.   Burleigh,   5    N.    H.  »  Ingalla  v.  Bulkley,  15  111.  224. 

225.  ^  Farrar  v.  Rollins,  37  Vt.  295. 

2  Watt  V.  Potter,  2  Maaon,  77;  Tay-  '  Holbrook    v.    Wright,    24    Wend. 

lor  V.  Spears,  6  Ark.  381;  44  Am.  Deo.  169;  35  Am.  Dec.  607;  Whitlook  v. 

519.  Heard,  13  Ala.  776;  48  Am.  Deo.  73; 

»  Carey  v.  Bright,  58  Pa.  St.  70.  Huxley  v.  Hartzell,  44  Mo.  370. 

•  Flannery  v.  Brewer,  66  Mich.  509.  "  Ray  v.  Light,  34  Ark.  421. 
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of  the  act  authorizing  trustee  process.*     If  upon  demand 

the  defendant  said  he  would  retain  the  goods  demanded, 

and  that  he  knew  a  suit  would  be  brought,  this  is  evidence 

of  a  conversion.'' 

Illustrations.  —  One,  finding  it  difficult  to  prevent  the  heifer 
of  another  from  going  home  with  a  herd  which  he  was  assisting 
to  drive,  let  her  remain  a  while  therewith,  and  promised  the 
drover  to  negotiate  her  purchase,  and  when  asked  by  the  owner 
where  she  was,  answered  that  he  did  not  know.  Held,  not  to 
estabhsh  a  conversion:  Brown  v.  Boyce,  68  111.  294.  An  agent 
for  the  owner  to  negotiate  a  note  pledged  it  for  a  loan  to  himself 
at  unlawful  interest.  The  pledgee,  the  loan  not  being  paid,  sold 
the  note,  and  the  owner  subsequently  demanded  the  note  of 
him,  without  effect.  Held,  sufficient  evidence  of  a  conversion : 
Keutgen  v.  Parks,  2  Sand.  60.  A  died,  leaving  a  watch  in  de- 
fendant's house.  Plaintiff  demanded  the  watch,  and  defendant 
declined  to  deliver  it  until  an  executor  should  be  appointed. 
Held,  that  no  evidence  of  a  conversion  was  shown,  such  as  would 
support  trover:  Buffington  v.  Clarke,  15  R.  I.  437.  A  left  B's 
tools  on  C's  premises.  C  refused  to  deliver  them  up  to  B  on 
demand,  telling  him  that  he  must  prove  property.  Held,  that 
on  these  facts  B  could  maintain  trover  against  C:  Sherman  v. 
Commercial  Printing  Co.,  29  Mo.  App.  31.  A  cow,  going  at  large 
in  the  highway,  without  a  keeper,  joined  a  drove  of  cattle,  with- 
out the  knowledge  of  the  driver,  and  was  driven  to  a  distant 
place,  and  there  pastured  with  the  other  cattle;  the  owner  of 
the  cow  called  on  the  driver,  after  his  return,  made  inquiries, 
and  demanded  the  cow.  On  the  return  of  the  drove,  a  few 
months  afterwards,  the  driver  delivered  the  cow  to  the  owner, 
who  received  her.  Held,  in  an  action  of  trover  against  the 
driver,  that  his  omission  to  deliver  the  cow  on  demand  was  not 
evidence  of  conversion:  Wellington  v.  Wentworth,  8  Met.  548. 
The  holder  of  a  mortgage  of  everything  in  a  certain  organ  manu- 
factory, including  "  parts  of  organs  finished  and  unfinished," 
and  conditioned  that  the  property  should  not  be  removed  there- 
from without  his  written  consent,  exhibited  his  mortgage  to  a 
church  committee,  stated  that  it  "included  their  organ,  or 
parts  of  it,  and  demanded  the  property,"  and  that  they  answered 
that  they  "knew  nothing  about  it,"  and  refused  to  do  anything. 
Held,  not  to  prove  any  definite  demand  or  refusal  or  conversion : 
Ware  v.  Georgetown  Congregational  Society,  125  Mass.  584 
Where  the  plaintiff  demanded  of  the  defendant  the  goods  sued 
for,  and  he  answered  that  he  had  no  claim  to  them  himself,  but 

'  Fletcher  v.  Fletcher,  7  N.  H.  452;        ^  Allen  v.   Ogden,  1   Wash.  C.  C. 
28  Am.  Dec.  359.  174. 
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would  not  give  them  tip  until  he  ascertained  to  whom  they  he- 
longed,  and  the  proof  showed  that  the  property  was  in  dispute, 
and  that  the  defendant  had  reasonable  grounds  to  doubt  the 
title  of  the  plaintiff,  held,  that  such  qualified  refusal,  under 
the  circumstances,  did  not  amount  to  a  conversion:  Zachary  v. 
Pace,  9  Ark.  212.  Plaintiff,  before  bringing  trover  for  a  machine, 
went  to  defendant's  place  of  business,  paid  the  amount  due,  and 
asked  where  the  machine  was,  to  which  defendant  replied,  "  In 
our  warehouse."  Plaintiff  then  made  a  formal  demand  for  it, 
and  defendant  made  no  reply.  Held,  that  his  silence  was  equiv- 
alent to  a  refusal:  Richards  v.  Pitts  Agricultural  Works,  37 
Hun,  1. 

§  3676.  Measure  of  Damages.  —  The  measure  of  dam- 
ages, where  the  conversion  is  complete,  is  not  agreed  upon 
by  the  authorities.  In  some  cases  it  is  held  that  the 
plaintiff  is  entitled  to  recover  the  highest  market  price  of 
the  article  between  the  time  of  the  conversion  and  the 
time  of  the  trial.^  In  California,  it  is  held  that  the  plain- 
tiff, if  he  recovers,  may  elect  to  take  judgment  either  for 
the  value  of  the  property  at  the  time  of  the  conversion, 
with  interest  from  that  time,  or,  where  he  has  prosecuted 
the  action  with  reasonable  diligence,  for  the  highest 
market  value  of  the  property  at  any  time  between  the 
conversion  and  the  verdict,  without  interest,  and  if  he 
fails  to  elect,  the  court  may  award  the  damages  under 
either  rule.^  Other  cases  take  the  market  value  at  the 
time  of  the  conversion,  with  any  advance  thereon  that 
may  have  taken  place  within  a  reasonable  time  thereafter 

'  Markham  v.  Jaudon,  41  N.  Y.  which  does  not  allege  the  conversion 
235;  Burt  v.  Dntoher,  34  N.  Y,  493;  is  defective:  Edwards  v.  Sonoma  Val- 
Morgan  v.  Gregg,  46  Barb.  183;  Ro-  ley  Bank,  59  Cal.  136.  The  value  of 
maine  v.  Van  Allen,  26  N.  Y.  309;  the  property  must  be  proved,  whether 
Ewing  V.  Blount,  20  Ala.  694;  Jenkins  denied  in  the  answer  or  not:  Starr  v, 
V.  MoConioo,  26  Ala.  213;  Douglass  v.  Cragin,  24  Hun,  177. 
Kraft,  9  Cal.  562;  Hameri).  Hathaway,  ^  Barrante  v.  Garratt,  50  Cal.  112. 
33  Cal.  117;  Carter  v.  Du  Pre,  18  S.  Where  the  action  is  brought  withia 
C.  179;  Linan  v.  Reeves,  68  Ala.  89;  two  months  from  the  time  of  the  con- 
Street  V.  Nelson,  67  Ala.  504;  Burks  version,  this  is  such  "reasonable  dili- 
V.  Hubbard,  69  Ala.  379;  Loeb  v.  gence"  as  to  entitle  plaintiff  to  the 
Flash,  65  Ala.  526.  In  trover  the  highest  market  value  of  the  property 
allegation  of  value  is  a  material  aver-  between  the  time  of  the  conversion 
ment;  the  allegation  of  the  time  of  and  of  the  verdict,  under  the  California 
conversion  is  not:  Hixon  v.  Pixley,  15  code:  Fromm  v.  Sierra  Nevada  Silver 
Nev.  475.     But  a  complaint  in  trover  Mining  Co.,  61  Cal.  629. 


5709 


TRESPASS    AND    TROVER. 


3676 


for  replacing  it.*  Other  cases,  again,  where  exemplary 
damages  are  not  warranted,  consider  the  proper  measure 
of  damages  to  be  the  value  of  the  property  at  the  time  of 
the  conversion,  with  interest  thereon  to  the  time  of  trial,^ 
or  the  value  of  the  property  and  compensation  for  its  loss 
from  the  time  of  demand.' 

In  Michigan  it  is  laid  down  that  the  measure  of  dam- 
ages in  trover  for  conversion  by  an  involuntary  trespasser 
is  the  market  value  of  the  property  at  the  point  where 
it  is  sold  by  the  trespasser,  less  the  amount  expended  in 
bringing  it  to  market.  Where,  however,  it  is  not  sold,  or 
the  market  value  does  not  cover  the  expense,  the  measure 
of  damages  is  its  value  when  first  taken,  together  with  any 
profits  that,  might  be  derived  from  its  value  in  the  ordi- 
nary market,  with  interest.*  In  a  very  recent  case  it  is  said 
that  damages  for  conversion  of  property,  in  good  faith, 

1  Baker  v.  Drake,  53  N.  Y.  211;  13 

Am.  Kep.  507;  66  N.  Y.  518;  23  Am. 

Eep.  80;  Mathewa  v.  Coe,  49  N.  Y. 

57;  Devlin  v.  Pike,  5  Daly,  85;  Page 

V.  Fowler,  39  Cal.  412;  2  Am.  Rep. 

462. 
''  Hayden  v.  Bartlett,  35  Me.  203; 

Sturges  V.  Keith,  57  111.451;  Tenuey 

r.  State  Bank,  20  Wis.  152;  ISTeiler  v. 

Kelley,  69  Pa.  St.  403;  Newton  etc. 

Co.  V.  White,  53  Ga.  395;  Carlyou  v. 

Lannan,  4  Nev.  156;  Greeley  v.  Stil- 

son,    27    Mich.    I'SS;    Winchester    v. 

Craig,  33  Mich.  205;  Ripley  v.  Davis, 

15  Mich.  75;  90  Am.  Dee.  262;  Dalton 

V.  Laudahn,  27   Mich.   529;   Yater  v. 

Mullen,  24  Ind.  277;  Keaggy  v.  Hite, 

12  111.  99;  Otter  v.  Wilhains,  21  111. 

118;  Turner  v.  Better,  58  111.  264; 
Jefferson  v.  Hale,  31  Ark.  286;  Ryburn 
V.  Pryor,  14  Ark.  505;  Sledge  v.  Eeid, 
73  N.  C.  440;  Thomas  v.  Sternheimer, 
29  Md.  268;  Herzberg  v.  Adams,  39 
Md.  309;  Polk's  Adm'r  v.  Allen,  19 
Mo.  467;  Kennedy  v.  Whitwell,  4 
Pick.  466;  Fowler  v.  Gilman,  13  Met. 
267;  Greenfield  Bank  v.  Leavitt,  17 
Pick.  1;  28  Am.  Deo.  268;  Pierce  v. 
Benjamin,  14  Pick.  356;  25  Am.  Dec. 
396;  Sargeant  v.  Franklin  Ins.  Co.,  8 
Pick.  90;  19  Am.  Deo.  306;  Johnson 
V.  Sumner,  1  Met.  172;  Barry  v.  Ben- 


nett, 7  Met.  354;  Hurd  v.  Hubbell,  26 
Conn.  389;  Cook  v.  Loomis,  26  Conn. 
483;  Robinson  v.  Hartridge,  13  Fla, 
501;  Vaughan  v.  Webster,  5  Harr. 
(Del.)  256;  Lillard  v.  Whittaker,  3 
Bibb,  92;  Thrall  v.  Lathrop,  30  Vt. 
307;  73  Am.  Deo.  306;  Hepburn  «. 
Sewall,  5  Har.  &  J.  211;  9  Am.  Dec. 
512;  Ellis  V.  Wire,  33  Ind.  127;  5  Am. 
Rep.  189;  White  v.  Martin,  1  Port. 
215;  26  Am.  Dec.  365;  Lee  v.  Matthews, 
10  Ala.  682;  44  Am.  Dec.  498;  Clark 
V.  Whitaker,  19  Conn.  319;  48  Am. 
Dee.  160;  see  note  in  24  Am.  Deo. 
70-88;  Moody  v.  Whitney,  38  Me. 
174;  61  Am.  Dee.  239;  Ripley  v.  Mil- 
ler, 1  Jones,  479;  62  Am.  Deo.  177; 
Pribble  v.  Kent,  10  Ind.  325;  71  Am. 
Dec.  327;  Backenstoss  v.  Stabler,  33 
Pa.  St.  251;  75  Am.  Deo.  592;  Simp- 
son V.  Alexander,  35  Kan.  225;  Blum  v. 
Merchant,  58  Tex.  400.  This  rule  is 
held  not  applicable  in  Texas:  Pridgin 
V.  Strickland,  8  Tex.  427;  58  Am. 
Dec.  124.  Interest  on  money  con- 
verted begins  to  run  from  the  date  of 
the  conversion:  Bradley  v.  Harden,  73 
Ala.  70. 

» Buford  V.  Fannen,  1  Bay,  273;  1 
Am.  Dec.  615. 

■*  Winchester    v.    Craig,    33    Mich. 
205. 
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and  under  a  mistake  as  to  its  owner's  rights,  are  not 
measured  by  the  highest  market  price  up  to  the  day  of  the 
trial.  In  such  a  case,  the  duty  of  the  injured  party  is  to 
repurchase  the  property  in  a  reasonable  time;  and  whether 
he  does  so  or  not,  his  damages  cannot  exceed  the  highest 
price  reached  within  a  reasonable  time  after  he  has  learned 
of  such  conversion.  What  is  a  reasonable  time  in  which 
a  person  whose  stock  has  been  converted  by  one  acting  in 
good  faith  should  repurchase  stock  of  like  amount  to  fix 
the  measure  of  damages  is,  when  the  facts  are  undisputed, 
and  different  inferences  cannot  reasonably  be  drawn 
from  the  same  facts,  a  question  of  law.^  Where  the  value 
of  the  property  is  enhanced  by  the  labor  of  the  trespasser, 
the  owner  is  entitled  to  recover  to  the  full  esitent  of  that 
enhanced  value.^  In  an  action  for  the  conversion  of 
wheat,  the  defendant  is  not  entitled  to  prove  the  value  of 
his  own  labor  in  harvesting  and  thrashing  the  crop,  for 
the  purpose  of  reducing  the  damages.'  But  this  statement 
of  the  law  is  restricted  to  the  case  of  a  willful  trespasser. 
An  innocent  wrong-doer,  a  trespasser  by  mistake,  is  not 
liable  to  the  owner  for  the  enhanced  value.*  Thus  in 
trover  for  timber  cut  from  the  plaintiff's  lands  and  hauled 
to  a  steamer  three  and  a  half  miles  distant,  the  cutting 
having  been  done  by  mistake,  the  nieasure  of  recovery  is 

»  Wright  V.  Metropolis  Bank,  HON.  min  ».  Firmin,  16  N.  Y.  Sup.  Ct.  521; 

Y.  237;  6  Am.  St.  Rep.  356.  Everson  v.  Seller,  105  Ind.  266.    See 

'  Heard  v.  James,  49  Miss.  236;  Sils-  ante,  Title  Personal  Property — Accea- 
bury  V.  McCoon,  3  N.  Y.  379;  53  Am.  sion;  and  see  note  in  24  Am.  Dec.  73. 
Dec.  307;  Wetherbee  v.  Green,  22  (7o«i!m,  Moody  w.  Whitney,  38 Me.  174; 
Mich.  311;  7  Am.  Rep.  653;  Betts  v.  61  Am.  Dec.  239;  Gushing  v.  Long- 
Lee,  5  Johns.  348;  4  Am.  Deo.  368;  fellow,  26  Me.  306;  Single u.  Schneider, 
Curtis  V.  Groot,  6  Johns.  168;  5  Am.  30  Wis.  570. 

Dec.  204;  Chandler  v.  Edson,  9  Johns.  '  Ellis  v.  Wire,  33  Ind.  127;  5  Am. 

362;  Hyde  v.  Cookson,  21  Barb.  104;  Rep.  189. 

Baker  v.  Wheeler,  8  Wend.  508;  24  *  See  ante,  Title  Personal  Property- 
Am.  Dec.  66;  Snyder  v.  Veaux,  2  Accession;  Herman  v.  Heydenfeldt,  32 
Rawle,  427;  21  Am.  Dec.  466;  Riddle  Minn.  250;  Weatherbee  v.  Green,  22 
V  Driver,  12  Ala.  590;  Ryder  v.  Mich.  311;  Forsyth  v.  Wells,  41  Pa. 
Hathaway,  21  Pick.  305;  Brown  t>.  St.  291;  80  Am.  Deo.  617;  United 
Sax,  7  Cow.  95;  Wingate  v.  Smith,  20  States  «.  Magoon,  3  McLean,  171; 
Me.  287;  Ellis  v.  Wire,  33  Ind.  127;  5  Skinner  ».  Pinney,  19  Fla.  42;  45  Am. 
Am.  Rep.  189;  Benjamin  v.  Benjamin,  Rep.  1;  Lake  Shore  etc.  R.  R.  Co.  v. 
15  Conn.  347;  39  Am.  Deo.  384;  Fir-  Hutohins,  37  Ohio  St.  252. 
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the  value  at  the  time  and  place  of  cutting.'  So  where  coal 
has  been  mined  beneath  another  man's  land,  under  an 
honest  mistake,  the  trespasser  is  only  liable  for  the  value 
of  the  coal  before  mining."  In  some  Illinois  cases  it  is 
laid  down  that  the  measure  of  damages  is  the  value  of  the 
coal  at  the  mouth  of  the  pit,  allowing  the  defendant  noth- 
ing for  digging.'  In  Missouri  it  is  said  that  it  is  the  value 
at  the  mouth  of  the  shaft,  less  the  cost  of  severing  and 
raising.^  In  Tennessee  it  is  said  to  be  the  value  of  the 
coal  in  the  bed,  plus  the  injury  to  the  land.°  Where  gold- 
bearing  earth  is  taken  from  a  mine  by  mistake,  the  meas- 
ure of  damages  is  the  value  of  the  earth  at  the  time  it  was 
taken,  and  the  expense  of  separating  the  gold  must  be  de- 
ducted from  the  value  of  the  gold  which  the  earth  yielded.* 
The  lessor  of  a  mine  may  recover  as  damages,  from  one 
who  has  taken  ore  from  his  mine,  the  value  of  the  ore 
estimated  as  the  ore  lay  in  the  bed,  and  not  as  it  was  after 
its  value  had  been  increased  by  the  trespasser's  raising  it 
to  the  surface.''  An  innocent  purchaser  from  a  willful 
wrong-doer  is  only  liable  for  the  value  of  the  chattel  at  the 
time  of  the  conversion,  and  not  for  its  enhanced  value 
caused  by  the  labor  of  the  trespasser.' 

'  Ayres  v.  Hubbard,  57  Mich.  322;  Coal  Co.  v.  Lennon,  91  111.  561;  33 

58  Am.  Rep.  361;  Tuttle  v.  White,  46  Am.  Rep.  64. 

Mich.  485;  41  Am.  Rep.  175;  Tildeu  *  Austin  v.  Coal  Co.,  72  Mo.-  535;  37 

V.  Johnson,  52  Vt.  628;  36  Am.  Rep.  Am.  Rep.  446. 

769.  »  Coal  Creek  Co.  v.  Mosea,  15  Lea, 

2  Hilton  V.  Wooda,  L.  R.  4  Eq.  440;  300;  54  Am.  Rep.  415. 

Morgan  v.  Powell,  3  Ad.  &  E.,  N.  S.,  »  GoUerw.  Felt,  30  Cal.  485;  Maye  v. 

278;  Wood  v.  Nureurod,  3  Ad.  &  E.,  Tappen,  23  Cal.  306. 

N.  S.,  441;  Martin  v.  Porter,  5  Meea.  '  Stookbridge  Iron  Co.  v.  Cone  Iron 

&  W.  351;  Porayth  ».  Wella,  41  Pa.  Worka,  102  Mass.  80. 

St.  291;  80  Am.  Dec.   617;   McLean  « Lake    Shore    etc.    R.   R,   Co.    v. 

CoalCo.».  Lennon,  91111.  561;  33  Am.  Hutchina,   32  Ohio   St.   571;    Lee  v. 

Rep.  64j  Robertaon  v.  Jones,  71  111.  Matthewa,  10  Ala.  682;  44  Am.  Dec. 

405;   Waters  v.    Stevenson,    13   Nev.  498;  Whitney  v.  Beckford,  105  Mass. 

157;  29  Am.  Rep.  293;  Franklin  Coal  267;  Tuttle  v.  White,  46  Mich.  485;  41 

Co.  V.  McMillan,  49  Md.  549;  33  Am.  Am.  Rep.  175.    In  the  Ohio  case,  supra, 

Rep.  280;  Barton  Coal  Co.  v.  Cox,  39  timber  was  taken  and  converted  into 

Md.  1;   17  Am.   Rep.   525.     But  see  railroad  tiea,  and  these  sold  to  an  in- 

Kaen  Avon  Coal  Co.  v.  MoCuUoch,  59  nocent  purchaser.    The  court  said:  "It 

^^.403;  43  Am.  Rep.  560.  may  be  if  these  owners  had  found  their 

Ilhnois  etc.  R.  R.  Co.  v.  Ogle,  82  wood  in  the  hands  of  the  trespassers,  it 

111.  627;  25  Am.  Rep.  342;  McLean  might  have  been  retaken,  or  its  value 
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The  "value  "  of  the  goods  means  their  value  in  the  exact 
condition  that  they  were  at  the  time  of  seizure,  and  not 
what  might  be  obtained  for  them  if  retailed  in  small 
quantities  at  different  times,  and  in  a  different  shape  from 
that  in  which  they  were  found  by  the  party  converting 
them.  The  value  of  liquors  seized,  if  sold  by  the  drink, 
is  not  a  proper  inquiry.^  The  price  realized  at  auction 
for  the  property  is  not  conclusive  upon  either  party .^  In 
an  action  for  the  conversion  of  a  promissory  note,  the  re- 
covery cannot  exceed  the  amount  due  thereon  at  the  time 
of  the  verdict.'  The  measure  of  damages  prima  facie  is 
the  amount  due  upon  it;  but  it  may  be  shown  in  mitiga- 
tion of  damages  to  be  of  little  or  no  value  by  reason  of 
the  insolvency  of  the  parties.*  For  the  conversion  of 
municipal  bonds,  the  measure  of  damage  is  their  market 
value  established  by  public  or  ordinary  business  sales, 
and  not  by  sales  under  anomalous  circumstances  or  the 
sale  of  one  overdue  coupon.^     The  measure  of  damages 

as  cord-wood  recovered;  Jjut  if  so,  it  chaser  is  not;  and  while  it  is  effectual 

would  be  upon  the  principle,  in  odium,  against  the  wrong-doer,  the  reason  of 

gpoliatoris,  the  thief  could  gain  nothing  it  does  not  exist  against  the  innocent 

by  his  own  wrong,  and  therefore  the  man,  as  to  whom  it  therefore  fails.    As 

results  of  his  labor  go  to  the  owners  of  Judge  Cooley  says,  it  does  not  com- 

the  property.     But  this  principle  can-  port    with    justice   and    equity    that 

not  apply  where  an  innocent  purchaser  against  those  who  have  done  no  wrong 

comes   into   the  case,  for   the  simple  those    owners    should    recover    three 

reason  that  he  has  done  no  wrong.     It  times   the   value   of   what  they  have 

is  very  true,  the  willful  trespasser  or  lost.     They  have  never  spent  one  cent 

thief   can   convey  no  title   to  one  to  of   money  nor   one   hour  of  labor  in 

whom  he  sells,  however  innocent  the  changing  this  timber,  worth  one  dol- 

purchaser  may  be.     But  the  question  lar,  into  cord-wood  worth  three.     All 

right  here  is,  What  does  '  title, '  in  this  this  was  done  by  some  one  else,  and 

connection,  mean  ?   The  original  owner  why  should  the  owner  recover  it  ?    If 

has  a  title  to  his  lumber,  and,  as  against  they  are  compensated   for  what  they 

the  thief,  the   title   to  the  results  of  have  lost  and  all  they  have  lost,  they 

that  thief's  labor;  the  wrong-doer,  as  are  certainly  fully  paid,  and  this  is  all 

it  were,  being  estopped  from  setting  they  should  be  allowed  to  recover. " 

np  any  claim  by  virtue  of  the  wrong  '  Tucker  v.  Hamlin,  60  Tex.  171- 

he  has  done.     Against  the  innocent  ^  Philbrook  v.  Kellogg,  18  Hun,  399. 

purchaser  from  the  thief,  the  original  '  Carriage    Co.    v.    Bank,   63    Wis. 

ovraer  still  has  the  '  title '  to  his  tim-  470. 

ber;  but  by  virtue  of  what  does  he  now  *  Cothran  v.  Bank,  40  N.  Y.  Sup. 

have  title  to  the  results  of  the  thief's  Ct.  401.    But  see  Robbins  v.  Packard, 

labor?    The   estoppel,    so   to   call  it,  31  Vt.   570;  76  Am.    Dec.    134;   Ste- 

being    created    by   fraud    or    wrong,  phenson  ti.  'Thayer,  63  Me.  143. 

exists  only  against  the  one  guilty  of  ^  Meixell  v.  Kirkpatrick,  33  Kan. 

that  fraud  or  wrong,  which  the  pur-  282. 
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for  the  conversion  of  stock  is  the  value  of  the  stock  at 
the  time  of  the  conversion,  with  interest  from  that  time 
until  the  trial.^  The  measure  of  damages  for  the  conver- 
sion of  a  certificate  of  stock  is  not  what  it  would  be  on  a 
conversion  of  the  stock,  and  is  not  the  value  of  the  shares 
it  represents.  Such  a  conversion  would  justify  only- 
nominal  damages.''    The  failure  of  a  creditor  to  redeliver 

12  Wis.  413,  the  owner  of  a  certificate 
issued  by  the  state,  and  which  entitled 
the  holder  to  receive  from  the  state  a 
deed  of  certain  lands  when  specified 
payments  were  made,  was  held  enti- 
tled to  recover,  in  an  action  for  its 
conversion,  not  the  value  of  his  inter- 
est in  th3  land  under  the  certificate, 
but  such  sum  as  would  recompense 
him  for  any  actual  loss  he  had  sus- 
tained, and  for  the  trouble  and  ex- 
pense of  establishing  and  perpetuating 
the  evidence  of  his  title.  In  other 
words,  he  was  held  entitled  to  recover 
only  his  actual  damages.  The  case  of 
Connor  v.  Hillier,  11  Rich.  193,  73  Am. 
Dec.  105,  apparently  favors  the  rule  of 
damages  given  to  the  jury  in  this  case. 
The  action  was  for  the  conversion  of  a 
certificate  of  shares  in  bank  stock, 
and  the  court,  in  a  very  short  opinion, 
citing  Parry  i>.  Frame,  2  Bos.  &  P.  451, 
and  Clowes  v.  Hawley,  12  Johns.  484, 
as  authority,  decided  that  the  plaintiff 
was  entitled  to  recover  the  market 
value  of  the  shares.  The  defendant 
had  suffered  a  default,  and  thereby,  as 
the  court  say,  had  admitted  the  plain- 
tiff's title  and  the  conversion.  Per- 
haps in  that  state  of  the  case  the 
recovery  of  the  market  value  was 
proper.  It  certainly  was  proper  if 
the  certificate  in  the  defendant's  hands 
could  be  used  and  transferred  by  him; 
and  the  report  does  not  show  whether 
that  was  or  was  not  the  case.  An- 
other case  having  some  apparent  bear- 
ing is  Nelson  v.  King,  25  Tex.  655. 
The  action  was  for  the  conversion  of 
land  scrip.  The  defendant  was  bailee 
of  the  scrip,  and  it  was  shown  that  he 
had  put  it  out  of  his  hands  by  delivery 
to  another  person,  who  refused  to 
recognize  the  plaintiff's  rights.  The 
court  held  that  the  scrip  was  to  be 
regarded  as  a  chattel,  and  that  the 
plaintiff  was  not  bound  to  follow  it 


V.  Keith,  57  111.  451;  11 
Am.  Rep.  28. 

^  Daggett  V.  Davis,  S3  Mich.  35j  51 
Am.  Rep.  91;  the  court  saying:  "The 
court  erred  in  holding  that  if  a  con- 
version was  made  out  the  plaintiff  was 
entitled  to  recover  the  market  value  of 
the  shares.  As  the  plaintiff  has  all  the 
while  remained  and  still  is  the  owner 
of  the  shares,  and  the  defendant  will 
not  by  the  recovery  become  owner, 
the  error  seems  very  plain.  There 
are  some  cases  in  which  trover  has 
been  brought  for  instruments  which 
were  rather  the  representatives  of 
property  than  property  itself,  in  which 
a  recovery  has  been  allowed  to  the  full 
value  of  the  property;  but  nearly  every 
case  has  stood  upon  its  own  facts,  and  is 
easily  distinguishable  from  the  present. 
In  Parry  ».  Frame,  2  Bos.  &  P.  451, 
which  was  trover  for  a  lease,  the  plain- 
tiff recovered  the  full  value  of  the 
term;  but  it  appeared  that  he  had 
made  arrangements  with  the  landlord 
which  amounted  to  an  appropriation 
of  the  term,  and  the  recovery  was 
therefore  plainly  just.  Clowes  v.  Haw- 
ley, 12  Johns.  484,  was  trover  for  a 
title  bond  executed  by  the  defendant 
himself,  and  when  the  plaintiff  recov- 
ered the  value  of  the  land,  to  which 
he  was  entitled  under  the  bond,  the  de- 
fendant remained  the  owner.  Coombe 
V.  Sansom,  1  Dowl.  &  R.  201,  was  tro- 
ver for  title  deeds,  and  the  plaintiff 
had  a  verdict  for  the  large  sum  of  two 
thousand  five  hundred  pounds.  But 
the  recovery  of  such  damages  appears 
to  have  been  allowed  only  as  a  means 
of  compelling  the  vprongful  possessor 
of  the  deeds  to  surrender  them  to  the 
owner,  and  an  order  was  entered  for  a 
reduction  of  the  judgment  to  a  sum 
which  would  indemnify  the  plaintiff 
for  his  actual  damages,  on  the  deeds 
being  restored.  In  Mowry  v.  Wood, 
358 
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property  pledged  to  him  to  secure  the  payment  of  a  debt, 
upon  a  tender  of  the  amount  due,  renders  him  liable  in 
trover  for  the  full  value  of  the  property  pledged,  without 
any  deductien  for  his  debt.'  In  an  action  by  the  mort- 
gagor of  chattels  for  a  levy  thereon,  while  in  the  rightful 
possession  of  the  mortgagee,  the  damages  are  limited  to 
the  value  of  plaintiff's  interest  therein.^  Where  a  portion 
of  a  wagon  is  converted,  and  the  portion  not  taken  is  of 
some  value,  though  of  no  value  for  use  as  a  wagon,  the 
measure  of  damages  is  what  it  would  cost  to  replace  the 
portion  taken.'  If  one  converts  property  upon  which  an- 
-other  has  a  lien,  the  lienor  is  entitled  in  trover  to  actual 
•damages;  otherwise  if  the  lienor  takes  possession  of  the 
property, — in  that  case  he  can  recover  nominal  damages 
-only.*  If  a  pledgee  unlawfully  sells  commercial  paper 
pledged  to  him  for  an  amount  greater  than  the  amount 
of  the  paper,  the  pledgor  can  recover  nominal  damages 
only  in  his  suit  for  a  conversion. °  In  trover  against  a 
receiptor  who  has  given  the  receipt  as  the  debtor's  friend, 
and  by  his  procurement,  and  to  enable  him  to  remain  in 
-actual  possession,  the  sheriff  cannot  recover  to  exceed  the 
amount  due  on  his  execution,  nor  to  exceed  the  value  of 
the  property.*  Where  the  master  of  a  vessel,  which  has 
'drifted  upon  a  beach  in  a  damaged  condition,  sells  her 
■without  right,  the  measure  of  damages,  in  a  suit  against 
ihe  vendee  for  the  conversion,  is  the  value  of  the  vessel 
on  the  beach,  to  be  determined  by  her  value  at  a  market, 
less  the  expense  of  repairing  her  and  getting  her  there.' 
In  an  action  against  a  common  carrier  for  the  conversion 
of  goods  delivered  to  a  person  unauthorized  to  receive 

intM  the  hands  of  third  persons   and  ^  Becker    v.    Dunham,    27    Minn. 

contest  with  them  the  title,  but  might  32. 

sue  for  the  value,  treating  the  conver-  '  Walker    v.    Johnson,    28    Minn. 

sion  as  total.     The  case  is  manifestly  147. 

quite  different  from  the  one  before  us."  •  Hill  v.  Larro,  53  Vt.  629. 

But  see  Payne  v.  Elliott,  54  Cal.  339;  »  Cole  v.  Dalziel,  13  111.  App.  23. 

35  Am.  Rep.  80.  «  Bnrk  v.  Webb,  32  Mich.  173. 

1  Ball  V.  Stanley,  5  Yerg.   199;  26  '  Glaapy  v.  Cabot,  135  Mass.  435. 
Am.  Dec.  263. 
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them,  who  pays  the  freight  upon  them,  the  measure  of 
damages  is  the  market  value  of  the  goods,  less  the  freight, 
•with  interest  from  the  date  of  the  conversion.^  Where 
one,  having  the  special  property  in  a  chattel,  sues  the  gen- 
eral owner  for  conversion,  the  measure  of  damages  is  not 
necessarily  the  value  of  the  chattel,  but  the  value  of  the 
plaintiff's  interest.*  The  measure  of  damages  for  the  de- 
struction of  immature  property,  such  as  a  field  of  form- 
ing ice,  is  the  value  of  so  much  as  would  have  probably 
been  saved  for  market,  less  the  expense  of  storing  it.* 


'  Forbes  v.  R.  R.  Co.,   133  Mass. 
154. 
■■'  White  V.  Allen,  133  Mass.  423. 
•  People's  loe  Co.  v.  The  Excelsior, 
44  Mich.  229;  38  Am.  Eep.  246;  the 
court  saying:  "Suppose  a  person  goes 
upon  the  lands  of  his  neighbor  and 
willfully  destroys  his   growing  crops 
while  immature,  what  should  be  the 
measure  of  damages,  — the  value  of  the 
crop  in  its  then  condition  ?   If  so,  what 
would  be  the  value  of  a  crop  of  pota- 
toes when  the  tubers  were  just  form- 
ing; of  a  crop  of  applet  where  the  tree 
was  destroyed  while  in  full  blossom; 
of  a  crop  of  corn  when  commencing  to 
tassel;  or  of  wheat  where  the  heads 
were  forming  ?    In  the  first  two  there 
would  be  no  value  whatever,  and  in 
the  second,  for  fodder  only.     Would 
the  value  in  each  case  at  the  time  of 
the  injury  be  the  measure  of  damages  ? 
or  would   the  injured  party  be  per- 
mitted to  show  what  the  matured  crop 
in  all  probability  would  have  been,  for 
the  purpose  of  recovering  the  damages 
he  had  sustained  ?    If  the  value  at  the 
time  of  the  injury  only  could  be  recov- 
ered, a  way  would  thus  be  pointed  out 
for  parties  to  be  avenged  of  their  ad- 
versaries with  impunity.    In  the  opin- 
ion of  some  of  the  witnesses,  six-inch 
ice  was   but  of   little,   if  any,  value, 
owing  to  the  difficulty  of  cutting  and 
storing  ice  of  that  thickness;  and  some 
were  of  opinion  that  ice  less  than  six 
inches  had  no  present  market  value. 
If  so,  and  the  then  value  would  be  the 
measure  of  damages,  then  an  ice  com- 
pany could,  with  safety,  destroy  the 
ice  of  its  rivals,  if  only  done  at  a  time 
when  the  ice  was  not  of  sufficient  thick- 
ness to  cut  and  store.     A  daily  break- 


ing up  of  the  ice  would  accomplish  the 
desired  result,  without  danger  of  ex- 
cessive damages  or  of  any  considerable 
liability.  Such  a  rule  would  simply 
be  one  of  gross  injustice,  and  it  is  only 
necessary  to  thus  carry  out  the  posi- 
tion taken  by  counsel  to  show  the  in- 
justice thereof.  The  owner  of  the 
growing  crops  would  not  be  limited  in 
his  recovery  to  the  value  thereof  at 
the  time  of  their  destruction,  nor  to 
the  fair  rental  value  of  the  lands.  If 
the  action  were  brought  at  once,  and 
a  trial  had,  the  prospective  yield  and 
value  of  the  crop  when  matured  might 
be  shown.  The  proof  might  be  unsat- 
isfactory and  uncertain,  and  largely  a 
matter  of  opinion.  Such  consideration 
should  not,  however,  absolve  the 
wrong-doer,  and  the  dangers,  if  any, 
from  such  a  rule,  he  should  incur.  If 
such  an  action  were  not  commenced 
or  tried  until  after  the  time  when  such 
crops  would  have  matured,  the  same 
elements  of  uncertainty  would  not  ex- 
ist. It  would  then  be  known  whether 
the  season  had  been  a  favorable  or  an 
unfavorable  one,  the  yield  per  acre  in 
that  vicinity,  the  market  price  of  the 
crop,  the  expense,  —  all  could  be  ascer- 
tained with  tolerable  certainty;  and 
why  should  the  law  exclude  such 
proofs?  The  law  affords  abundant  in- 
stances of  oases  analogous  to  the  pres- 
ent, where  the  extent  of  the  injury 
cannot  be  ascertained  immediately 
thereafter,  and  where  evidence  is  per- 
mitted to  be  given  to  show  the  prob- 
able extent  thereof,  or  if  sufficient 
time  has  intervened  before  the  trial,  to 
show  the  actual  result.  In  all  such 
cases  the  extent  of  the  injury  can  be 
ascertained  with  reasonable  certainty. " 
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While  one  entitled  to  the  present  possession  of  chattels 
is  entitled  to  recover  against  a  stranger  their  full  value, 
yet  as  against  the  general  owner  of  the  property,  or  those 
claiming  under  him,  he  can  recover  only  the  value  of  his 
interest.^  The  same  is  the  rule  where  the  mortgagee  sues 
for  the  conversion  of  the  mortgaged  chattels."  In  trover, 
it  is  error  to  render  final  judgment  by  default,  without 
the  intervention  of  a  jury  to  assess  the  damages.' 

Illustrations.  —  Action  for  the  wrongful  Seizure  and  sale  of 
a  tradesman's  stock  under  color  of  legal  process.  Held,  that 
the  profits  he  was  making  could  not  be  recovered  as  such,  but 
might  be  considered  in  estimating  the  magnitude  of  the  injury: 
Juchter  v.  Boehm,  67  Ga.  534.  Trover  for  a  horse  stolen  from 
plaintiff  in  Georgia,  and  sold  to  defendant,  who  knew  nothing 
of  the  theft,  in  Alabama.  Held,  that  plaintiff's  traveling  ex- 
penses, from  his  home  in  Georgia  to  the  place  where  he  found 
the  horse,  were  no  part  of  the  damages:  Renfro  v.  Hughes,  69 
Ala.  581.  A  converted  B's  cotton.  B,  by  the  loss  of  cotton, 
was  compelled,  in  order  to  fulfill  a  contract,  to  purchase  more 
at  the  then  higher  market  rate.  Held,  in  a  suit  in  equity  to 
adjust  the  accounts  between  the  parties,  that  A  must  settle 
with  B  at  that  rate,  and  net  at  the  rate  at  which  B  originally ' 
bought  the  cotton:  Beall  v.  Rust,  68  Ga.  774.  A  piano  was  sold 
conditionally  upon  the  payment  of  a  certain  price,  and  the 
proof  was,  in  an  action  of  trover,  that  only  a  part  of  the  price 
had  been  paid.  Held,  that  plaintiff  might  recover  the  balance 
as  damages,  unless  defendant  showed  that  he  had  paid  all  the 
instrument  was  worth,  as  not  being  a  good  merchantable  article 
as  warranted:  Guilford  v.  McKinley,  61  Ga.  230.  A  mortgagee 
of  chattels,  on  default  in  an  installment  due,  seized  and  sold 
the  whole  property  mortgaged  in  good  faith  for  the  extinguish- 
ment of  the  entire  debt,  part  of  which  was  not  yet  due.  The 
property  was  divisible,  and  only  enough  should  have  been  sold 

»Harker».Dement,9Gill,  7;52Am.  v.  Bell,  61   Ga.  147;  Burke  w.  Webb, 

Dec.    670;   Russell   v.  Butterfield,    21  32  Mich.    173;  Treadwell  v.  Davis,  34 

Wend.  300;  Lyle  v.  Barker,  5  Binn.  457;  Gal.  601;  94  Am.  Dec.  770. 
Frost  ».  Willard,  9  Barb.  441;  lugersoll        '■' Manning  v.   Monaghan,  28  N.  Y. 

V.  Van  Bokkelen,  7  Cow.  670;  Cham-  385;  Ward    v.    Henry,    15  Wis.    239; 

berlin  v.  Shaw,  18  Pick.  278;  29  Am.  Becker   v.    Dunham,     27    Minn.    32; 

Dec.   586;  Warner  v.  Valledy,  13  R.  White  v.  Webb,  15  Conn.  302;  Bailey 

I.  483;  Hurst  v.   Coley,  15  Fed.  Rep.  v.  Godfrey,  54  111.  507;  5  Am.  Bep. 

645;  Case  v.  Hart,  11   Ohio,  354;   38  157;  Roberts  v.  Kain,  6  Bob.  (N.  Y.) 

Am.    Dec.    735;    Strong  v.    Strong,  6  354;  Russell  v.  Butterfield,  21  Wend, 

Ala.  345;  Compton  v.  Martin,  5  Rich.  300. 
14;    Schley  v.  Lyon,  6  Ga.  530;  Clark        »  Abraham  v.  Alford,  64  Ala.  281. 
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to  make  good  the  installment  due  and  costs.  Eeld,  the  meas- 
ure  of  damages  for  the  wrongful  conversion  should  be  the  value 
of  the  property,  less  the  amount  of  the  debt  secured  by  it,  and 
any  special  damages:  Brinh  v.  Freoff,  40  Mich.  610. 

§  3677.  Effect  of  Return  or  Offer  to  Return  Goods— 
Mitigation  of  Damages.  —  Where  an  actual  conversion  has 
taken  place,  but  the  property  still  exists,  and  the  wrong- 
doer offers  to  return  it,  the  owner  is  under  no  obligation 
to  take  it  back.*  The  right  of  action  is  complete  when  a 
conversion  is  shown;  and  no  tender  of  the  property  after 
conversion,  or  the  agreement  of  the  owner,  without  con- 
sideration to  receive  it,  will  defeat  the  action  or  mitigate 
the  damages;  but  if  the  owner  accepts  the  property  when 
tendered  it  may  be  shown  in  mitigation,  though  not  to 
defeat  the  action.^  The  application  of  converted  property 
in  discharge  of  the  original  owner's  liabilities  with  respect 
to  it  will  go  in  mitigation  of  damages,  in  trover  brought 
for  the  conversion.^  But  the  abuse  by  a  bailee  of  the 
thing  loaned  or  hired  is  willful  conversion,  rendering  him 
liable  in  trover,  and  precluding  a  return  of  the  property 
in  mitigation  of  damages,  especially  where  it  is  essentially 
injured;  as  where  an  omnibus  hired  for  use  only  in  a  par- 
ticular place  is  driven  with  a  heavy  load  to  a  different 
place  and  damaged  so  as  to  require  repairs.^ 

In  an  action  by  the  grantee  to  recover  the  value  of  cer- 
tain crops  alleged  to  have  been  converted  to  the  use  of 
the  grantor,  the  latter  may  show,  at  least  in  mitigation  of 
damages,  that  the  crops  for  the  value  of  which  plaintiff 
sues    were   the   produce   of  defendant's   labor   and   toil, 

'  Higgius  W.Whitney,  24  Wend.  379;  v.  Houghton,  86  Pa.  St.  48;  Gibbs  v. 

Otis  V.  Jones,  21  Wend.  394;  Hanmer  Chase,  10  Mass.  125;  Brewster  v.  Silli- 

V.  Wilaey,   17  Wend.  91;   Brewster  v.  man,  38  N.  Y.  423;  Hepburn  «.  Sewell, 

Silliman,  38    N.  Y.  423;    Wooley  v.  5   Har.  &    J.  211;    9   Am.  Deo.  512; 

Carter,  7  N.  J.  L.  85;   11  Am.  Deo.  Reynolds  v.  Shular,  5  Cow.  323;  Bane- 

520;  Livermore  v.  Northrup,  44  N.  Y.  let  v.  Bellgard,  71  111.  280;  Walker  ii. 

107;  Reynolds  v.  Shular,  5  Cow.  323;  Fuller,  29  Ark.  448. 
Keely    v.    McDonald,   39    Ark.    387;        =  Irish  v.  Cloyes,  8  Vt.  30;  30  Am. 

Walker  v.  Fuller,  29  Ark.  448.  Dec.  446. 

'  Norman  v.  Rogers,  29  Ark.  365;        *  Hart  v.  Skinner,  16  Vt.  138;  42 

Murphy  v.  Hobba,  8  Oal.  17;  Whitaker  Am.  Deo.  500. 


§  3678  REMEDIES   AND   PROCEDURE.  5718 

"whereby  they  had  been  brought  to  a  mature  condition, 
and  that  this  labor  had  been  performed  with  the  knowl- 
edge and  consent  of  the  plaintiff.^  So  where  goods  were 
first  seized  on  a  void  attachment,  and  afterwards  on  a 
valid  one,  by  the  same  party,  and  sold  in  due  process  of 
law,  the  proceeds  being  applied  to  the  payment  of  the 
xiebt  of  the  owner,  it  was  held  that  the  application  of  the 
proceeds  of  the  sale  to  his  debt  might  be  shown  in  miti- 
gation.' A  party  who  has  tortiously  obtained  possession 
of  personal  property  cannot,  in  trover  for  the  conversion, 
show  in  mitigation  of  damages  that  he  sold  it  and  ap"plied 
the  proceeds  to  a  just  debt  of  the  plaintiff;'  nor  that  he 
has  himself  applied  the  property  to  the  owner'g  own  use, 
"without  his  consent.*  The  fact  that  defendant,  after  levy 
and  sale  of  the  property,  paid  the  surplus  over  the  amount 
of  the  execution  to  the  justice  will  not  go  in  mitigation 
of  damages,  plaintiff  not  having  received  the  money .^ 

§  3678.  Title  Vests  in  Defendant  when.  —  While  it  is 
held  in  some  cases  that  judgment  for  the  plaintiff  for  the 
value  of  the  property  vests  the  title  to  it  in  the  defendant,* 
the  true  rule  seems  to  be  that  judgment  and  satisfaction 
thereof  are  necessary  to  pass  the  title  to  the  defendant." 
And  upon  such  satisfaction  the  defendant  is  entitled  to 
the  increase  of  the  property  between  the  time  of  conver- 
sion and  satisfaction,  and  must  bear  the  loss  that   has 

'  Johnson  ».   Tanglinger,  31    Iowa,  Johns.  168;  5  Am.    Dec.  204;  Fox  v. 

500.     See  previous  section.  Prlckett,  34  N.  J.  L.  13. 

'  Morrison  v.  Crawford,  7  Or.  472.  '  Brinsmead  v.  Harrison,  L.R.  6  Com. 

»  Kast  V.  Pace,  57  Ala.  521.  P.  584;  Lovejoy  v.  Murray,  3  Wall.  1; 

*  Sprague    v.    McKiuzie,    63  Barb.  Elliott    v.  Hayden,     104    Mass.     180; 

61.  United    Society    v.    Underwood,     11 

» Allen  V.  Coates,  29  Minn.  46.  Bush,      265;     21     Am.      Rep.      214; 

"  Adams  v.  Broughton,   2   Strange,  Smith  v.  Smith,  51   N.  H.   571;  Hyde 

1078;  Carlisle   v.   Burley,  3   Me.  250;  v.  Noble,  13  N.  H.  494;  38  Am.  Dec. 

Rogers   ».     Moore,    Rice,    60;    Bogan  508;    Bell   v.    Perry,     43   Iowa,    368; 

V.  Wilburn,    1   Speers,  179;  Floyd  v.  Bacon  v.   Kimmell,    14    Mich.     201; 

Browne,  1  Rawle,   121;  18    Am.  Dec.  Atwater  v.  Tapper,  45  Conn.  144;  29 

602;  Marsh  v.  Pier,  4  Rawle,   273;  26  Am.    Rep.    674;  Hepburn  v.  Sewell,  5 

Am.  Dec.  131;  Fox  v.  Northern  Liber-  Har.  &  J.  211;  9  Am.  Deo.  512;  White 

ties,  3  Watts  &  S.  103;  Merrick's  Es-  v.  Martin,  1  Port.  215j  26  Am.   Deo. 

tate,  5  Watts  &,  S.  9;  Curtis  i>.  Groat,  6  365. 


5719  TRESPASS  AND  TROVER.  §  3679 

occurred.*  The  title  relates  back  to  the  time  of  the  con- 
version.^ If,  after  the  conversion,  the  plaintiff  sells  his 
interest  in  the  property,  the  purchaser  will  not  be  affected 
by  the  suit,  and  the  plaintiff  will  be  entitled  to  nominal 
damages  only,  since  the  sale  prevents  his  passing  title  to 
the  defendant.'  But  it  will  not  render  a  third  party  a 
trespasser  upon  the  rights  of  the  defendant  for  anything 
done  by  him  between  the  date  of  the  conversion  and  the 
judgment.*  A  judgment  for  the  conversion  of  chattels 
bars  an  action  for  that  of  other  chattels  taken  by  the 
same  act;  and  this,  although  the  plaintiff  was  prevented 
from  including  them  in  such  judgment  by  the  fraudulent 
doings  of  the  defendant.^ 

§  3679.    OflBcer  Protected  by  Process  "Fair  on  its  Face." 

—  Except  in  cases  where  an  officer  is  entitled  to  arrest 
without  process,"  he  must,  in  order  to  justify  the  seizure 
of  property,  show  that  he  was  authorized  to  do  so  by  legal 
process.'  An  officer  is  protected  by  process  which  is  fair 
on  its  face.  "By  this  is  not  meant  that  it  shall  appear  to 
be  perfectly  regular  and  in  all  respects  in  accord  with 
proper  practice,  and  after  the  most  approved  form;  but 
what  is  intended  is,  that  it  shall  apparently  be  process 
lawfully  issued,  and  such  as  the  officer  might  lawfully 
serve.     More  precisely,  that  process  may  be  said  to  be  fair 

*  Hepburn   v.    Sewell,  5  Har.  &  J.     and  retain   it    for  identification   and 
211;  9  Am.  Dec.  512.  evidence  of   ownership.     So   in   mak- 

^  Cooley   on  Torts,    458;   White  v.  ing  arrest  for  a  supposed  felony,  the 

Martin,  1  Port.  215;  26  Am.  Dec.  365.  officer  might  take  from  the  person  ar- 

^  Brady  v.  Whitney,  24  Mich.  154.  rested  whatever  was  supposed  to  have 

*  Bacon  v.  Kiramell,  14  Mich.  201.  been    the   instrument   in   committing 

*  McCaffrey  v.    Carter,    125     Mass,  the  crime,  or  whatever  would  probably 
330.  be  important  to  be  used  in  evidence  on 

^  See  ante,  Title  Assault.     "There  the  trial.     So,  doubtless,  under  proper 

may  be  a  few  special  cases  in  which  statute   or   municipal   by-law,   imple- 

this  would  not  be  necessary  to  his  ments  of  gaming  found  in  actual  use 

justification.     Such  a  case  would   be  in  violation  of  law  might   be   seized, 

that  of  a  thief  caught  flagrante  delicto  These  cases  suggest  others,  but  they 

with  the  stolen  property  in  his  posses-  cannot  be  numerous.     In  general,  the 

sion.     No  doubt  the  officer  might  take  officer  must  seek   protection  behind 

the    thief  without  warrant,   and    he  process":  Cooley  on  Torts,  459. 

might  also  take  the  stolen  property,  '  Cooley  on  Torts,  459. 
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on  its  face,  which  proceeds  from  a  court,  magistrate,  or 
body  having  authority  of  law  to  issue  process  of  that 
nature,  and  which  is  legal  in  form,  and  on  its  face  con- 
tains nothing  to  notify  or  fairly  apprise  the  officer  that  it 
is  issued  without  authority.  When  such  appears  to  be 
the  process,  the  officer  is  protected  in  making  service, 
and  he  is  not  concerned  with  any  illegalities  that  may 
exist  back  of  it."^  Trespass  is  not  maintainable  for  the 
seizure  of  goods  on  an  execution  regular  upon  its  face, 
issued  by  a  court  having  the  requisite  jurisdiction, 
although  the  judgment  was  reversed  for  error  after  the 
seizure.^  And  the  process  is  a  protection,  whether  it  issue 
from  a  court  of  limited  or  general  jurisdiction.'  When  a 
court  of  general  jurisdiction  assumes  authority  to  act, 
there  is  a  presumption  of  law  that  the  authority  exists, 
and  the  officer  need  not  inquire  further;  but  the  inferior 
court  must  not  only  have  authority  in  fact,  but  upon  the 
face  of  its  records  and  of  its  process  enough  should  ap- 
pear to  show  it.*  In  Vermont,  in  tax  cases,  it  is  held 
that  the  tax  bill  and  warrant  in  due  form  do  not  consti- 

'  Cooley  on  Torts,  459;  Parsons  v.  40;  6  Am.  Dec.  200;  Thames  Mfg.  Co. 
Lloyd,  3  Wils.  341;  Ives  v.  Lucas,  1  v.  Lathrop,  7  Conn.  550;  Watson  v. 
Car.  &  P.  7;  Erskine  v.  Hohnbach,  14  Watson,  9  Conn.  140;  23  Am.  Deo. 
Wall.  613;  Allen  v.  Scott,  13  111.  80;  324;  Neth  v.  Crofut,  30  Conn.  580; 
Hill  V.  Figley,  25  111.  156;  Noland  v.  Brother  v.  Cannon,  2  111.  200;  Shaw- 
Busby,  28  Ind.  154;  Judkina  v.  Reed,  v.  Dennis,  10  111.  405;  Chegaray  v. 
48  Me.  386;  Nowell  v.  Tripp,  61  Me.  Jenkins,  5  N.  Y.  376;  State  v.  Lutz, 
426;  14  Am.  Rep.  572;  Lincoln  v.  65  N.  0.  503;  Gore  v.  Martin,  66  K 
Worcester,  8  Gush,  55;  Hayes  v.  C.  371;  Loomisw.  Spencer,  10hio,N.S., 
Drake,  6  Gray,  387;  Howard  v.  Proc-  153;  Moore  v.  Alleghany  City,  18  Pa. 
tor,  7  Gray,  128;  Williamston  v.  Wil-  St.  55;  Billings  v.  Russell,  23  Pa.  St. 
lis,  15  Gray,  427;  Cheever  v.  Merritt,  189;  62  Am.  Deo.  330;  Burton  v.  Pul- 
5  Allen,  563:  Underwood  d.  Robinson,  ton,  49  Pa.  St.  151;  Cunningham  v. 
106  Mass.  296;  Le  Roy  v.  R.  R.  Co.,  Mitchell,  67  Pa.  St.  78;  Orr  w.  Box, 
18  Mich.  233;  100  Am.  Deo.  162;  Bird  22  Minn.  485;  McLean  v.  Cook,  23 
V.  Perkins,  33  Mich.  28;  Wood  v.  Wis.  364;  State  v.  Jervey,  4  Strob.  304; 
Thomas,  38  Mich.  686;  Turner  v.  Kelley  v.  Noyes,  43  N.  H.  209;  Beach 
Franklin,  29  Mo.  285;  Glasgow  v.  v.  Furnam,  9  Johns.  228;  Warner  v. 
Rowse,  43  Mo.  479;  St.  Louis  Build-  Shed,  10  Johns.  138;  Alexander  v. 
ing  etc.  Ass'n  J).  Lightner,  47  Mo.  393;  Hoyt,  7  Wend.  89;  Dunlap  v.  Hunt- 
State  V.  DuUe,  48  Mo.  282;  Walden  v.  ing,  2  Denio,  643;  43  Am.  Dec.  763; 
Dudley,  49  Mo.  419;  Blanchard  v.  Sheldon  v.  Van  Buskirk,  2  N.  Y.  473. 
Goss,  2  N.  H.  491;  Henry  v.  Sargeant,  ^  Field  v.  Anderson,  103  111.  403. 
13  N.  H.  321;  40  Am.  Dec.  146;  State  "  Savacool  v.  Boughton,  5  Wend. 
V.  Weed,  21  N.  H.  262;  53  Am.  Deo.  171;  21  Am.  Dec.  181. 
188;  Grumon  v.  Raymond,    1   Conn.  '  Cooley  on  Torts,  464. 
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tute  protection  to  the  collector  without  a  showing  that  the 
antecedent  proceedings  were  legal.'  If  the  process  is  fair 
on  its  face,  the  officer  is  protected,  though  he  has  per- 
sonal knowledge  of  facts  outside  of  it  which  would  render 
it  void.^ 

§  3680.  What  is  "Process."— The  word  "process,"  in 
this  connection,  includes  any  writ,  warrant,  order,  or 
other  authority  which  purports  to  empower  a  ministerial 
officer  to  arrest  the  person,  or  to  seize  or  enter  upon  the 
property  of  an  individual,  or  to  do  any  act  in  respect  to 


'  Hathaway  v.  Goodrich,  5  Vt.  65; 
CoUamer  v.  Drury,  16  Vt.  574;  Down- 
ing V.  Roberta,  21  Vt.  441;  Spear  v. 
Tilaon,  24  Vt.  420;  Shaw  v.  Peckett, 
25  Vt.  423;  Wheelock  v.  Archer,  26 
Vt.  380. 

2  Webber  v.  Gray,  24  Wend.  485; 
Wilmarth  ».  Burt,  7  Met.  257;  Wall 
V.  Trumball,  16  Mich.  228;  Bird  v.  Per- 
kins, 33  Mich.  28;  Brainardti.  Head,  15 
La.  Ann.  489;  Watson  v.  Watson,  9 
Conn.  140;  23  Am.  Deo.  324;  the  court 
saying:  "The  writ  was  put  in  his  hand, 
as  an  officer,  to  serve,  and  he  accord- 
ingly served  the  same  by  replevying 
the  before-mentioned  horse.  The  first 
objection  to  this  act  of  his  is  founded  on 
a  fact  proved  at  the  trial  of  the  cause, 
to  wit,  that  he  knew  the  said  horse 
had  not  been  distrained  or  impounded. 
From  this  the  plaintiff  infers  that  he 
ought  not  to  have  served  the  replevin, 
and  that  in  thus  doing  he  became  a 
trespasser.  I  reply  to  this  objection, 
that  the  defendant,  Phelps,  being  a 
legal  officer,  it  became  his  duty,  re- 
gardless of  any  knowledge,  or  sup- 
posed knowledge,  of  his  own,  that 
there  existed  no  cause  of  action  to 
serve  the  writ  committed  to  him 
promptly,  unhesitatingly,  and  with- 
out restraint  from  the  above-mentioned 
cause.  This  I  consider  so  firmly  es- 
tablished as  to  render  the  proposition 
self-evident.  The  facts  on  the  face  of 
the  writ  constitute  his  justification, 
because  he  was  obliged  to  obey  its 
mandate;  nor  was  it  any  part  of  his 
duty  to  determine  whether  the  alle- 
gations contained  in  the  replevin  were 
true.  The  proof  of  these  positions 
results,     incontrovertibly,     from    his 


relative  condition.  He  was  an  exec- 
utive officer,  whose  sole  duty  is  was  to 
execute,  and  not  to  decide  on  the 
truth  or  sufficiency  of,  the  process 
committed  to  him  for  service.  He 
has  no  portion  of  judicial  authority, 
nor  the  means  of  inquiry  into  the 
causes  of  action  contained  in  the  writs 
and  declarations  put  into  his  hands 
for  service.  Obedience  to  all  precepts 
committed  to  him  to  be  served  is  the 
first,  second,  and  third  part  of  his 
duty;  and  hence,  if  they  issue  from 
competent  authority,  and  with  legal 
regularity,  and  so  appear  on  their  face, 
he  is  justified  for  every  action  of  his 
within  the  scope  of  their  command. 
....  The  ground  of  these  princi- 
ples is  simply  this:  that  to  the  magis- 
trate is  confided  the  issuing  of  writs, 
and  to  the  sheriff  and  other  executive 
officers  is  confided  the  duty  of  serving 
them.  It  is  easy  to  see  wliat  wide- 
spread mischief  might  result  from  per- 
mitting an  executive  officer  to  decide, 
on  his  own  knowledge,  that  he  ought 
not  to  serve  a  precept  or  warrant  put 
into  his  hands  for  service,  and  to  con- 
sider what  justly  must  follow  from 
such  doctrine;  that  is,  that  his  return 
of  the  fact  would  be  a  justification  for 
his  omission.  In  short,  the  executive 
officer  must  do  his  duty,  which  is  to 
obey  all  legal  writs,  and  must  not  ar- 
rogate to  himself  the  right  of  disobey- 
ing the  paramount  commands  of  those 
to  whose  mandates  he  by  law  is  sub- 
jected." Contra,  Leachman  v.  Dough- 
erty, 81  111.  324;  Sprague  v.  Birchard, 
1  Wis.  457;  60  Am.  Dec.  393;  Grace 
V.  Mitchell,  31  Wis.  533;  11  Am.Kep. 
613. 
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sucli  person  or  property  which,  if  not  justified,  would 
constitute  a  trespass.'.  Thus  the  following  are  included: 
A  capias  ad  respondendum,  or  any  warrant  of  arrest;^  a 
writ  of  possession;'  any  execution  which  authorizes  a 
levy  upon  property;*  any  authority  which  is  issued  to 
a  collector  of  taxes,  and  which  purports  to  empower  him 
to  collect  the  tax  by  distress  of  goods;'  a  writ  of  right.' 

§3681.  Process  not  Fair  on  its  Face. — The  following 
are  examples  of  "process"  not  fair  on  its  face:  A  warrant 
of  arrest  issued  by  a  justice  in  a  case  of  which  its  recitals 
showed  he  had  no  jurisdiction;'  a  writ  of  habeas  corpus 
issued  by  and  returnable  before  an  officer  not  by  law  hav- 
ing authority  over  that  writ;*  a  tax-warrant,  the  verifica- 
tion to  which  was  made  prematurely;'  a  warrant  for  the 
collection  of  a  personal  tax,  where  one  on  real  estate  only 
could  be  levied;'"  an  order  made  by  a  commissioDer  in 
bankruptcy  to  detain  a  debtor  until  he  should  pay  cer- 
tain costs,  the  law  giving  him  no  authority  to  make  such 
an  order;"  a  conviction  which  showed  on  its  face  that 
the  party  had  been  convicted  on  default  in  responding  to 
a  summons  returnable  less  than  ten  days  from  date,  the 
statute  requiring  ten  days  "at  least ";'^  process  of  con- 
tempt issued  to  a  judge  of  a  court  when  only  the  court 
as  a  body  had  authority  to  issue  it;"  process  issued  under 

•  Cooley  on  Torta,  461;  McGuinty  Caldwell  v.  Hawkins,  40  Me.  526; 
V.  Henrich,  5  Wend.  240;  Loomia  v.  Clark  v.  Axford,  5  Mich.  182;  Kelley 
Spencer,  1  Ohio  St.  153.  v.  Savage,  20  Me.  199;  Shaw  v.  Den- 

"Paraona  v.    Lloyd,    3   Wils.    341;  nia,  10  111.  405. 

Brother  v.  Cannon,  2  111.  200;  State  •  Colman  v.  Anderson,  10  Maaa.  105. 

V.  McNally,  34  Me.  210;  56  Am.  Deo.  '  Shergold    v.    Holloway,    Strange, 

650;  State  v.  Weed,  21  N.  H.  262;  53  1002;  Rosen  v.  Fisohel,  44  Conn.  371. 

Am.   Dec.    188;    Warner  v.   Shed,    10  « Cable  v.   Cooper,    15   Johns.    152. 

Johns.   138;  Underwood  v.  Robinson,  See  Chalker  v.   Ives,   55  Pa.   St.   81; 

106   Mass.    296;    Neth  v.    Crofut,    30  Hilbiah  v.  Hower,  58  Pa.  St.  93. 

Conn.  580.  '  Westfall  v.  Preaton,  49  N.  Y.  349. 

^  Lombard  v.  Atwater,  43  Iowa,  599.  "  American  Bank  v.  Mumford,  4  R. 

*  Thamea  Mfg.   Co.   v.   Lathrop,  7  I.  478. 

Conn.  550;  Hill  v.  Figley,  25  111.   156;  "  Watson  v.  Bodell,  14  Meea.  &  W. 

Watkina  v.    Wallace,    19    Mich.    57;  58. 

Gott  V.  Mitchell,  7  Blaokf.  270.  "  Mitchell  v.  Foater,  12  Ad.  &  B 

"  Erskine  v.    Hohnbach,     14   Wall.  472. 

613;  Noland  v.  Buaby,  28  Ind.   154;  "  Van  Sandau  v.  Turner,  6  Q.  B.  773. 
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an  unconstitutional  law;*  a  warrant  directing  the  collec- 
tion of  costs  also,' when  the  law  did  not  allow  costs;^  an 
order  of  a  military  officer  for  the  seizure  of  the  property 
of  a  citizen;'  a  conviction  by  a  military  tribunal  of  an 
offense  triable  only  in  the  civil  courts.* 

§  3682.  Extent  of  Protection.  —  The  process  appar- 
ently valid  because  fair  on  the  face  gives  only  a  personal 
protection  to  the  officer  and  those  acting  under  him."  It 
will  not  give  him  any  special  right  of  property  in  the 
thing  seized."  Thus  if  he  is  sued  by  a  third  person,  who 
claims  it  as  his  property,  or  if  he  is  forced  to  bring  re- 
plevin for  the  chattel,  he  will  be  required  to  go  back  of 
the  writ  and  show  that  it  was  lawfully  issued.' 

§  3683.     Officer   must   Follow  Directions    of  Writ.  — 

The  officer  can  proceed  only  according  to  the  directions 
of  the  writ.'  But  directions  in  the  writ  which  do  not 
affect  or  have  in  view  the  interests  of  parties  are  merely 
directory,  and  a  failure  to  comply  with  them  is  only  an 
irregularity.'  On  the  other  hand,  provisions  or  directions 
in  the  writ  for  the  protection  of  the  party  or  of  individ- 
ual interests  cannot  be  disregarded  by  the  officer."  Thus, 
for  example,  where  an  appraisement  of  damages  is  re- 
quired before  cattle  seized  as  trespassers  are  impounded, 
or  goods  are  sold  in  process,  a  failure  to  comply  with  this 
requisite  will  render  the  officer  liable."  So  where  an  offi- 
cer fails  to  give  previous  notice  of  the  time  of  sale  of 

'  Ely  V.  Thompaon,  3  A.  K.  Marsh.  Am.   Dec.    124;    Spafford  v.  Beach,  2 

70;    Kelly  v.  Bemis,   4  Gray,   83;  64  Doug.    (Mich.)     199;     Leroy    u.    East 

Am.  Dec.  50.     See  post,  title  Consti-  Saginaw,  18  Mich.  233;  100  Am.  Deo. 

tutioual  Law.  162. 

'  Clark  V.  Wooda,  2  Ex.  395.  ^  Cooley  on  Torts,  461. 

'  Mitchell  V.   Harmony,    13    How.  »  Cooley  on  Torts,  462. 

115.  "  Cooley  on  Torts,  462. 

*  Milligan  v.  Hovey,  3  Biss.  13.  "  Pratt  v.  Petrie,  2  Johns.  191;  Hop- 

"  Cooley  on  Torts,  463.  kina  v.  Hopkins,  10  Johns.  367;  Mer- 

«  Cooley  on  Torts,  463.  ritt  v.  O'Neal,   13  Johns.  477;  Smith 

'  Earl    V.    Camp,    16    Wend.    562;  v.  Gates,  21  Pick.  55;  Tupp  v.  Gronner. 

Parker  v.  Walrod,  16  Wend.  514;  30  60  Dl.  474. 
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chattels  under  execution.^  So  the  officer  is  liable  if  he 
sells  on  his  process  more  property  than  is  necessary  to 
satisfy  the  demand;^  or  if  be  proceeds  to  sell  before  the 
time  when  under  the  statute  he  is  at  liberty  to  do  so;'  or 
if  be  makes  a  levy  on  household  goods  by  handling  them 
in  a  rough  and  improper  manner,  and  then  carries  them 
away  exposed  to  a  severe  rain;^  or  if,  having  levied  on 
the  interest  of  one  tenant  in  common,  he  proceeds  to  sell 
the  whole  title,^  or  in  any  manner  misuses  or  misappro- 
priates the  property  attached  by  him.* 

Illustbations.  —  A  collector  of  taxes,  having  seized  more 
chattels  than  sufficient  to  pay  the  tax  and  expenses  of  sale, 
after  selling  enough  for  that  purpose,  proceeded  further,  and 
sold  all  the  balance  of  the  distress,  consisting  of  distinct  and 
separate  articles.  Held,  that  he  was  a  trespasser  only  as  to  the 
goods  in  excess  of  the  tax  and  expenses:  Seekins  v.  Goodale,  61 
Me.  400;  14  Am.  Rep.  568. 

§  3684.    Officer  not  a  Trespasser  by  Non-feasance. — An 

officer  does  not  become  a  trespasser  ab  initio  by  mere  non- 
feasance;' as  where  he  fails  to  keep  safely  property  taken 
in  execution  by  him;*  or  to  proceed  to  a  sale,  as  in  duty 
bound  to  do;°  or  to  restore  property  attached  after  the 
debt  has  been  satisfied."  An  abuse  of  legal  authority 
makes  the  guilty  person  liable  as  a  trespasser  ab  initio?'- 

§  3685.  Liability  of  Party.  —  The  party  is  liable  where 
he  sets  the  process  in  motion  in  a  case  .where  the  court 
has  no  jurisdiction.^^     So  a  person  who  aids  in  the  con- 

'  Blake   o.    Johnson,    1   N.    H.    91;  would   be   liable  on  the  case  for  ne- 

Purrington  v.    Loring,    7   Mass.    388;  gleet:  Id. 

Wright  V.    Spencer,   1   Stew.  576;  18  *  Waterbury  v.  Lockwood,  4  Day, 

Am.  Deo.  76.  257;  4  Am.  Deo.  215;  Stoughton  v. 

'  Williamson   w.'  Dow,  32   Me.  559;  Mott,  25  Vt.  668;  Abbott  v.  Kimball, 

Jewell  V.  Swain,  57  N.  H.  506.  19  Vt.  551;  47  Am.  Deo.  708;  Nutt  v. 

3  Wallis  V.  Truesdell,  6  Pick.   455;  Wheeler,  30  Vt.  436;  73  Am.   Dec. 

Smith  V.  Gates,   21    Pick.   55;  Knight  316. 

V.  Herriii.  48  Me.  533;  Camp  v.  Gau-  »  Bell  v.  North,  4  Litt.  133. 

ley,  6  111.  App.  499.  "  Gardner  v.  CampbfiU,  15  Johns. 

•  Snydaoker  v.  Brosse,  51  111.  357;  401. 

99  Am.  Dee.  551.  "  Barrett  v.  Lightfoot,  1  T.  B.  Mon. 

s  Melville  v.  Brown,  15  Mass.  81.  241;  15  Am.  Deo.  110. 

«  Braokett  ».  Vining,  49  Me.  356.  '^  stetson  v.  Goldsmith.  30  Ala.  602; 

'  Cooley   on   Torts,    463.     But   he  31  Ala.  649. 
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version  of  property  is  responsible  to  the  owner  for  its 
value.*  A  private  person  who,  assuming  to  act  as  con- 
stable, seizes  the  property  of  another  cannot  escape  lia- 
bility for  trespass  by  the  fact  that  he  then  had  in  his 
possession  an  execution  against  such  person,  lawfully 
issued.'  One  who  authorizes  and  empowers  the  commis- 
sion of  a  trespass  is  liable  equally  with  him  who  commits 
it.'  Where,  in  executing  a  writ  of  attachment  imder  in- 
structions from  the  plaintiffs  to  attach  particular  property, 
the  sheriff  has  become  a  trespasser,  the  plaintiffs  are  not 
relieved  from  liability  for  the  action  of  the  sheriff  by 
reason  of  any  private  instructions  given  to  the  sheriff 
as  to  how  the  property  was  to  be  treated  or  disposed  of. 
The  question  is  not  what  the  sheriff  was  privately  in- 
structed to  do  after  the  seizure,  but  what  he  was  authorized 
to  do  bj^'the  command  of  the  process  placed  in  his  hands, 
and  what  was  actually  done  under  that  process.*  Where 
the  jurisdiction  depends  upon  the  facts,  and  these  are 
presented  to  a  court  having  general  jurisdiction  of  that 
class  of  cases,  and  the  court  decides  that  it  has  authority 
to  act,  and  proceeds  to  do  so,  this  decision  protects  not 
the  officer  merely,  but  the  party  also.'  Every  party  has  a 
right  to  assume  that  the  officer  will  proceed  to  execute 
lawful  process  in  a  lawful  manner;  and  if,  instead  of  doing 
so,  the  officer  proceeds  illegally,  the  party  is  not  respon- 
sible, unless  he  participated  in  or  advised  the  abuse.''  A 
judgment  creditor  is  not  liable  for  a  wrongful  seizure  or 
sale  by  the  sheriff  on  the  execution  which  he  did  not 
direct  or  assent  to."  In  the  absence  of  any  showing  of 
fraud,  a  creditor  who  has  caused  a  levy  to  be  made  under 
a  valid  judgment  entered  on  .default,  and  on  the  opening 

'  McConnick  v.  Stevenson,  13  Neb.  -  West  v.  Smallwood,  3  Mees.  &  W. 

70.  418. 

2  McMillan  t).  Rowe,  15  Neb.  520.  "  Perrin    v.    Claflin,     11     Mo.     13; 

'State   V.  Smith,    78   Me.    260;   57  Welch  v.  Cochran,   63  N.   Y.  ISl;  20 

Am.  Rep.  802;  Hale  v.  Ames,  2  X.  B.  Am.  Rep   519;  Calkins  v.  Lockwood, 

Mon.  143;  15  Am.  Dec.  150.  17  Conn.  154;  42  Am.  Deo.  730. 

'  Corner  v.  Mackintosh,  48  Md.  374.  '  Averill  v.  Williams,  1  Denio,  501. 
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and  setting  aside  has  returned  the  property  to  the  defend- 
ant, is  not  liable  for  the  seizure  and  detention/  It  is  to 
be  presumed  that  an  execution  in  an  attachment  suit  was 
issued  by  plaintiff's  direction;  and  this  presumption  he 
must  disprove  to  avoid  liability  for  selling  thereunder 
property  not  belonging  to  the  defendant.''  One  who  pro- 
cures and  has  served  a  replevin  writ  by  which  property 
of  a  third  person  is  taken  is  liable  in  trespass  to  the 
owner;  and  the  fact  that  he  acted  as  the  servant  of  the 
officer  in  making  the  service  would  not  protect  him, 
even  though  the  officer  himself  might  have  had  a  valid 
defense.' 

'  White  V.  Adams,  52  Cal.  435.  »  Williams  t>.  Bunker,  78  Me.  373. 

'  Peterson  v.  Foli,  67  Iowa,  402. 
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Part  YII.— ACCOUNT  STATED. 


CHAPTER  CLXXXIII. 


account  stated. 


§  3686.    Account  stated  —  What  is  an. 

§  3687.     Who  may  make  admission  —  And  to  whom- 

§  3688.     When  account  will  be  reopened. 


-  And  at  what  time. 


§  3686.  Account  Stated  —  What  is  an.  —  "  An  account 
stated  is  nothing  more  than  the  admission  of  a  balance 
due  from  one  party  to  another;  and  that  balance  being 
due,  there  is  a  debt.  The  statement  of  the  account  and 
admission  of  the  balance  implies  a  promise  in  law  to  pay- 
it."  '     To  make  an  account  stated,  there  must  be  a  mutual 


•  Irving  V.  Leitch,  3  Mees.  &  W. 
106,  per  Abinger,  C.  B.;  Union  Bank 
V.  Knapp,  3  Pick.  96;  15  Am.  Dee. 
181;  Tassey  v.  Church,  4  Watts  &  S. 
141;  39  Am.  Dec.  65;  Langdon  v. 
Roane,  6  Ala.  518;  41  Am.  Dec.  60; 
ZacarinoD.  Pallotti,  49  Conn.  36;  Davis 
V.  Tiernan,  2  How.  (Miss.)  786;  Steb- 
bins  V.  Niles,  25  Miss.  267;  Rhinehart 
V.  Hines,  51  Miss.  344;  Claire  a. 
Claire,  10  Neb.  54;  Hawkins  v.  Long, 
74  N.  C.  781.  In  the  late  case  of 
Aflding  V.  Levy,  57  Miss.  51,  34  Am. 
Rep.  435,  the  law  is  reviewed  at 
length,  George,  C.  J.,  saying:  "A 
stated  account  is  defined  to  be  an 
Agreement,  after  an  examination  of 
the  accounts  between  the  parties,  that 
all  the  items  are  true,  and  the  balance 
struck  a  just  and  true  balance:  Steb- 
bins  V.  Niles,  25  Miss.  267,  348;  Davis 
V.  Tiernan,  2  How.  786,  804.  But  it 
is  said  that  this  agreement  need  not 
be  express,  but  it  may  be  implied 
from  circumstances,  and  among  these 
circumstances  are  the  rendition  of  an 
account  by  one  of  the  parties,  and  its 
retention  without  objection  by  the 
other.  This  rule,  which  presumes  the 
acquiescence  of  the  party  to  whom  an 
account  was  rendered  from  his  mere 


failure  to  object  to  it,  needs  some  ex- 
planation in  the  state  in  which  we 
find  the  authorities.  The  earliest  men- 
tion we  have  been  able  to  find  of  this 
rule  is  in  Sherman  v.  Sherman,  2  Vern. 
276,  decided  in  the  year  1692,  where 
the  rule  is  stated  by  Lord  Hutch- 
ins  thus:  That,  'among  merchants, 
it  is  looked  upon  as  an  allowance  of 
an  account  current,  if  the  merchant 
that  receives  it  does  not  object  against 
it  in  a  second  or  a  third  post. '  Lord 
Hardwicke,  in  Willis  v.  Jernegan,  2 
Atk.  251,  spoke  of  the  rule  thus: 
'Even  where  there  are  transactions, 
suppose  between  a  merchant  in  Eng- 
land and  a  merchant  beyond  sea,  and 
an  account  is  transmitted  here  from 
the  person  who  is  abroad,  it  is  not  the 
signing  which  will  make  it  a  stated 
account,  but  the  person  to  whom  it  is 
sent,  keeping  it  by  him  any  length  of 
time,  without  making  any  objection, 
which  shall  bind  him,  and  prevent  his 
entering  into  an  open  account  after- 
wards.' Chancellor  Kent,  in  Murray  v. 
Toland,  3  Johns.  Ch.  969,  mentioned 
the  rule  in  these  words:  'It  has  been 
often  held  that  if  a  party  receives  a 
stated  account  from  abroad,  and  keeps 
it  by  him  for  any  length  of  time  (one 
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agreement  between  the  parties  as  to  the  allowance  or  dis- 
allowance of  their  respective  claims;  and  to  establish  such 


case  says  two  years)  without  objec- 
tion, he  shall  be  bound  by  it ';  citing 
Willis  V.  Jernegan,  2  Atk.  251,  and 
Tickel  V.  Short,  2  Ves.  239,  in  which 
last  case  Lord  Hardwicke  said:  'If 
one  merchant  sends  an  account  cur- 
rent to  another  in  a  diflferent  country, 
on  which  a  balance  is  made  due  to 
himself;  the  other  keeps  it  by  about 
two  years  without  objection:  the  rule 
of  this  court  and  of  merchants  is,  that 
it  is  considered  as  a  stated  account.' 
The  supreme  court  of  the  United 
States,  in  Freeland  v.  Heron,  7  Cranch, 
147,  spoke  of  the  rule  as  '  a  rule  of 
the  chancery  court  and  of  merchants,' 
and  defined  it  to  be  thus:  '  When  one 
merchant  sends  an  account  icurrent  to 
another  residing  in  a  different  country, 
between  whom  there  are  mutual  deal- 
ings, and  he  keeps  it  two  years  with- 
out making  any  objections,  it  shall  be 
deemed  a  stated  account,  and  his 
silence  and  acquiescence  shall  bind 
him,  at  least  so  far  as  to  cast  the  onus 
probandi  on  him.'  It  is  thus  seen 
that  in  its  inception  the  rule  that  the 
reception  of  an  account  rendered,  and 
the  keeping  of  it  for  any  considerable 
time  without  objection,  made  it  an 
account  stated,  —  that  is,  an  account 
so  admitted  to  be  just  and  correct, 
that  it  relieved  the  party  rendering  it 
from  the  necessity  of  proving  it,  and 
cast  the  burden  on  the  party  receiving 
it  to  show  by  affirmative  evidence  that 
it  was  unjust,  —  was  a  rule  of  the 
chancery  court  applied  only  in  contro- 
versies between  merchants.  The  rule 
has  been  extended  further  in  some 
states,  so  as  to  embrace  transactions 
between  other  parties.  In  this  state 
there  has  as  yet  been  no  recognition  of 
it  except  in  cases  between  merchant 
and  merchant,  and  when  it  has  been 
referred  to  it  has  been  in  that  way. 
Thus  in  McCall  t>.  Nave,  52  Miss.  494, 
498,  it  was  said  that  'assent  [to  a 
stated  account]  might  be  implied  from 
circumstances,  such  as  the  receipt  of 
one  merchant  of  an  account  from  an- 
other without  making  objections.' 
And  in  Stebbins  v.  Kiles,  25  Miss.  348, 
Smith,  0.  J.,  spoke  of  it  as  a  rule  in 
transactions  between  merchant  and 
merchant.     Oreenleaf,  in  section  126, 


volume  2,  of  his  work  on  evidence,  says 
an  admission  sufficient  to  create  an  ac- 
count stated  may  be  inferred,  '  if  the 
account  be  sent  to  the  debtor  in  a  letter 
which  is  received,  but  not  replied  to 
in  a  reasonable  time';  but  he  refers 
as  authority  for  this  to  section  197  of 
volume  1  of  his  work.  This  last- 
named  section  states  the  rule  thus: 
'Among  merchants  it  is  regarded  as 
the  allowance  of  an  account  ren- 
dered, if  it  is  not  objected  to  without 
unnecessary  delay.'  In  Virginia,  in 
Townes  v.  Birchett,  12  Leigh,  173,  the 
opinion  of  the  majority  of  the  court 
applying  the  rule  proceeds  on  the  as- 
sumption that  both  parties  were  mer- 
chants, though  Judge  Allen  dissented, 
upon  the  ground  that  this  character  of 
the  parties  was  not  shown.  He  said 
that  he  had  not  been  able  to  find  a 
single  case,  not  between  merchant  and 
merchant,  in  which  the  rule  had  been 
applied.  And  this  view  was  sustained 
by  the  court  of  appeals  of  Virginia  in 
Robertson  v.  Wright,  17  Gratt.  534, 
541.  It  is  stated  in  Cowen  and  Hill's 
notes  to  Phillips  on  Evidence,  note 
191,  that  the  rule  is  inapplicable 
except  as  to  transactions  between 
merchant  and  merchant.  In  some  of 
the  late  authorities,  the  rule  that  the 
rendition  of  an  account,  and  its  reten- 
tion without  objection,  makes  it  a 
stated  account,  is  applied  to  transac- 
tions between  other  parties  than  mer- 
chants. It  has  been  so  recognized  in 
the  following  cases,  among  others: 
Lockwood  ».  Thome,  11  N.  Y.  170;  62 
Am.  Dec.  81;  Stenton  o.  Jerome,  54 
N.  y.  480;  Case  v.  Hotchkiss,  1  Abb. 
App.  324;  Lowsley  v.  Denison,  45 
Barb.  490;  Terry  v.  Sickles,  13  Cal. 
427;  White  v.  Hampton,  10  Iowa, 
238;  Tharp  v.  Tharp,  15  Vt.  105; 
White  V.  Campbell,  25  Miss.  463; 
Philips  V.  Belden,  2  Edw.  Ch.  1. 
On  consideration  of  the  authorities,  we 
have  concluded  not  to  extend  the  rule 
making  the  rendition  of  an  account, 
and  its  retention  without  objection, 
a  stated  account,  beyond  its  origi- 
nal limits,  viz.,  controversies  between 
merchant  and  merchant.  On  the  other 
hand,  we  do  not  follow  some  of  the 
authorities  which  hold  that  such  ren- 
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an  account  so  as  to  preclude  a  party  from  impeaching  it, 
save  for  fraud  or  mistake,  tliere  must  be  proof  of  assent  to 
the  account  as  rendered,  either  express,  or  implied  from 
failure  to  object  within  a  reasonable  time  after  presenta- 
tion.' An  open  account  is  one  in  which  some  item  of  the 
contract  is  not  settled  by  the  parties,  whether  the  account 
consists  of  one  item  or  many.^  It  is  not  necessary  that 
the  account  should  be  signed  by  the  parties.'  It  is  suffi- 
cient if  it  has  been  examined  and  accepted  by  both;  and 
an  account  rendered  will  be  presumed  an  account  stated, 
unless  some  objection  is  made  to  it  within  a  reasonable 
time.*  It  is  essential  to  an  account  stated  that  the  ad- 
mission of  liability  should  be  of  an  amount  certain.'     To 


dering  and  retention  is  no  evidence  of 
the  correctness  of  the  account.  The 
rendering  of  an  account,  and  its  reten- 
tion without  objection,  as  between 
other  parties  than  merchants,  is  ad- 
missible to  show  an  implied  admission 
and  acquiescence  in  its  correctness. 
What  weight  should  be  given  to  it  ia 
for  the  consideration  of  the  jury, 
under  all  the  circumstances  of  the  case. 
They  may  consider  the  character,  as  a 
business  man,  of  the  party  to  whom 
the  account  was  rendered,  — whether 
careful,  accurate,  and  prompt  in  busi- 
ness matters,  or  the  contrary;  his  in- 
telligence, or  the  want  of  it;  his  op- 
portunities of  examining  the  account, 
and  of  ascertaining  whether  it  is  cor- 
rect; his  dependence  on  his  creditor, 
or  the  contrary;  his  confidence  in  the 
honesty  and  accuracy  of  the  party  who 
rendered  the  account;  the  length  of 
time  of  the  retention;  the  opportuni- 
ties of  making  objections;  the  course 
of  previous  dealings  between  the  par- 
ties; and  all  other  circumstances  at- 
tending the  rendering  and  retention  of 
the  account,  —  and  from  these  deter- 
mine the  weight  to  be  given  to  the 
evidence  in  establishing  its  correct- 
ness." 

'  Stenton  v.  Jerome,  54  N.  Y.  480. 

»  Sheppard  v.  Wilkins,  1  Ala.  62. 

'  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795;  55  Am.  Deo.  250;  Lockwood  v. 
Thome,  11  N.  Y.  170;  62  Am.  Dec. 
81. 


*  Freeman  v.  Howell,  4  La.  Ann. 
196;  50  Am.  Dec.  561;  Brown  v.  Van- 
dyke, 8  N.  J.  Eq.  795;  55  Am.  Deo. 
250;  Lockwood  v.  Thome,  11  N.  Y. 
170;  62  Am.  Dec.  81;  Darby  v.  La- 
strapes,  28  La.  Ann,  605;  Grilchrist  v. 
Brooklyn  etc.  Ass'n,  66  Barb.  390; 
Lockwood  V.  Slevin,  26  Ind.  134;  Sten- 
ton V.  Jerome,  54  N.  Y.  480.  Where 
an  account  rendered  is  not  objected  to 
within  a  reasonable  time,  the  failure 
to  object  will  be  regarded  as  an  admis- 
sion of  its  correctness  by  the  party 
charged:  Wiggins  v.  Burkham,  10 
■Vyall.  129;  Freeland  v.  Heron,  7 
Cranch,  147;  Langdou  v.  Koaue,  6  Ala. 
518;  41  Am.  Dec.  60;  Terry  v.  Sickles, 
13  Cal.  427;  White  v.  Hampton,  10 
Iowa,  238;  Mansell  v.  Payne,  18  La. 
Ann.  124;  Wood  v.  Gault,  2  Md.  Ch. 
433;  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795;  55  Am.  Dec.  250;  Coopwood  v. 
Bolton,  26  Miss.  212;  Murray  v.  To- 
land,  3  Johns.  Ch.  569;  Consequa  v. 
Fanning,  3  Johns.  Ch.  587;  Atwater  v. 
Fowler,  1  Edw.  Ch.  417;  Philips  v.  Bel- 
den,  2  Edw.  Ch.  1;  Lockwood  v. 
Thome,  11  N.  Y.  170;  62  Am.  Dec. 
81;  Brueu  v.  Hone,  2  Barb.  586;  Dows 
V.  Durfee,  10  Barb.  213;  Beers  v.  Rey- 
nolds, 12  Barb.  288;  Towsley  v.  Deni- 
son,  45  Barb.  490;  Pratt  v.  Weyman, 
1  McCord  Ch.  156;  Tharp  v.  Tharp,  15 
Vt.  105. 

*  Leake  on  Contracts,  119;  Evans  v. 
Verity,  Ryan  &  M.  230;  Rutledge  v. 
Moore,  9  Mo.  533. 
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charge  a  defendant,  as  upon  an  account  stated,  by  his  re- 
ceipt of  and  payment  on  a  bill,  rendered  without  objec- 
tion, it  must  be  shown  that  the  bill  was  unambiguous,  and 
clearly  indicated  the  nature  and  extent  of  the  plaintiff's 
demand.^  It  is  not  necessary  that  there  should  be  mutual 
demands;  the  charges  may  all  be  on  one  side,  and  need 
only  relate  to  a  single  debt  or  transaction.* 

The  effect  of  an  account  stated  is  to  raise  a.  prima  facie 
debt;  therefore,  in  an  action  upon  it,  it  may  be  shown  that 
the  debt  did  not  exist,  or  was  invalid.  So  it  may  be 
shown  that  a  debt  stated  in  the  account  was  void  for  want 
of  consideration,  or  by  reason  of  failure  of  the  consider- 
ation, or  because  founded  upon  an  illegal  consideration;' 
or  it  may  be  shown  that  the  acknowledgment  was  founded 
on  a  mistake,  and  that  its  account  is  not  correct.*  The  pre- 
sumption is,  that  all  items  properly  chargeable  at  the  time 
were  included.  This  presumption  is  not  conclusive;  but 
clear  and  convincing  proof  that  such  items  were  unin- 
tentionally omitted  is  necessary  to  sustain  a  subsequent 
claim  to  recover  them.'  The  account  is  an  entire  demand, 
and  cannot  be  split  into  several  causes  of  action." 

§  3687.  Who  may  Make  Admission — And  to  Whom — 
And  at  What  Time. — The'  admission  of  debt,  in  order  to 
constitute  an  account  stated,  must  be  made  to  the  credi- 
tor himself  or  to  his  agent,  and  is  not  sufficient  if  made 
to  a  stranger.'     An  administrator  may  rely  upon  an  ad- 

^  Manion  Blacksmith  and  Wrecking  '  Guernsey  v.  Carver,  8  Wend.  492; 

Co.  V.  Carreras,  26  Mo.  App.  229.  24  Am.  Dec.  60;  Stevens  v.  Lookwood, 

2  Knowlea  v.  Michel,   13  East,  249;  13   Wend.    644;    28    Am.     Deo.    492; 

Highmore  v.  Primrose,  5  Maule  &  S.  Field  v.  Mayor,  6  N.  Y.  188;  57  Am. 

65;   Cobb   v.    Arundel,    26   Wis.   553;  Dec.  435;    Secor  v.  Sturges,  16  N.  Y. 

Koohw.  Borritz,  4  Daly,  117;  Rutledge  556;  Bendernagle  v.  Coots,  19  Wend. 

V.  Moore,  9  Mo.  533;  Ware  v.  Dudley,  207;  32  Am.  Dec.  448;  Oliver  v.  Holt, 

16  Ala.  742.  11  Ala.  574;  46  Am.  Dec.  228. 

'  Leake  on  Contracts,  120.  '  Tucker  v.  Barrow,   7  Barn.  &  C. 

*  Dickerson  v.  Nabb,  Sneed,  320;  2  623;    Jardine    v.    Payne,    1    Barn.    & 

Am.   Dec.   725;    Brown  v.  Vandyke,  Adol.  663;  Breckon  v.  Smith,  1  Ad.  & 

8  N.  J.  Eq.  795;  55  Am.  Deo.  250.  E.  488;  Hoffar  v.  Dement,  5  Gill,  132; 

"  Bull  V.  Harris,  31  111.  487;  Lee  v.  46  Am.  Dec.  628;  Thurmond  v.  San- 
Reed,  4  Dana,   109;  Kennedy  v.  Wil-  ders,  21  Ark.  255. 
liamson,  5  Jones,  284. 
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mission  of  debt  made  in  favor  of  "the  deceased's  estate 
before  his  appointment.'  The  admission  must  be  made 
by  the  debtor  himself  or  his  agent.  The  award  of  an 
arbitrator  awarding  a  sum  to  be  paid  will  not  operate  as 
an  account  stated,  because  an  arbitrator  is  not  an  agent 
for  that  purpose.^  A  statement  of  partnership  accounts, 
prepared  by  clerks  to  aid  in  a  settlement  between  the 
partners,  is  prima  facie  evidence,  binding  as  to  items 
mutually  assented  to  at  the  time,  but  not  as  to  disputed 
items.'  An  account  stated  is  as  conclusive  against  a  per- 
son who  has  assumed  the  indebtedness  of  the  party 
against  whom  the  balance  is  struck  as  it  is  against  the 
original  debtor.^  The  admission  may  be  made  either 
before  or  after  action  brought,  if  the  debt  existed  before 
suit.^ 

§  3688.  When  Account  will  be  Reopened.— The  right 
to  impeach  an  account  stated  does  not  exist  in  the 
absence  of  fraud  or  mistake,  and  may  be  lost  by  acqui- 
escence.' But  if  there  has  been  any  mistake,  omission, 
accident,  fraud,  or  undue  advantage,  by  which  an  account 
stated  is  in  truth  vitiated,  and  the  balance  incorrectly 
stated,  equity  will  permit  it  to  be  opened  and  re-exam- 
ined in  toto,  or  as  to  particular  items,  as  the  allegations 
may  warrant.^  A  court  of  equity  will  not  open  accounts 
and  sustain  claims  which  are  barred  by  the  statute  of 
limitations,  without  exercising  great  caution;  and  the 
complainant,  in  order  to  obtain  such  relief,  must  state  in 
his  bill  distinctly  the  particular  act  of  fraud,  misrepre- 
sentation, or  concealment  which  is  complained  of;  must 
specify  how,  when,  and  in  what  manner  it  was  perpe- 

1  In  re  Teigumouth  Shipping  Ass'n,     2  Dowl.  Pr.  546:  Powell  v.  E.  R.  Co., 
L.  R.  14  Eq.  148;  41  L.  J.  Com.  P.     65  Mo.  658. 

^79-  *  Cross  V.  Sacramento  Savings  Bank, 

2  Bates  V.  Towuley,  2  Ex.  152.  66  Cal.  462. 

'  Rehill  V.  MoTague,  114  Pa.  St.  82;  '  Roberts  v.  Totten,   13  Ark.  609; 

60  Am.  Rep.  341.  Goodwin  v.  United  States  Ins.  Co., 

*  Bullock  V.  Boyd,  2  Edw.  Ch.  293.  24  Conn.  591;  Farnam  v.  Brooks,  9 

*  2  Greenl.  Ev.  128;  Allen  v.  Cook,  Pick.  212. 
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trated;  and  if  mistake  is  alleged,  it  must  be  stated  with 
precision;  and  especially  the  time  when  the  discovery- 
was  made  of  the  fraud,  concealment,  misrepresentation, 
or  mistake  must  be  distinctly  averred,  and  the  charges 
must  be  capable  of  proof  and  clearly  proved.' 

'  Steama  v.  Page,  7  How.  819;  Bnl-    wood  v.   Thome,  11  N.  Y,   170;  62 
look  V.  Boyd,  2  Edw.  Ch.  293;  Wilda    Am.  Dec.  81. 
V.  Jenkins,  4  Paige  Ch.   481;  Lock- 
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CHAPTER  CLXXXIV. 

ASSUMPSIT. 

3689. 

Definition  and  natora. 

3690. 

General  or  special. 

3691. 

When  the  action  will  lie. 

3692. 

When  it  will  not  lie. 

3693. 

Parties. 

3694. 

Right  to  elect  between  assumpsit  and  tort. 

3695. 

Pleading. 

3696. 

Evidence. 

§  3689.  Definition  and  Nature.  — An  action  of  assump- 
sit is  an  action  ex  contractu,  and,  as  the  word  implies,  is 
brought  to  recover  damages  for  the  breach  of  an  under- 
taking to  perform  an  agreement,  express  or  implied,  but 
not  under  seal.'  Assumpsit  is  divided  into  two  heads, — 
express  and  implied.  Express  assumpsit  arises  where  an 
undertaking  is  given  verbally  or  in  writing,  under  hand 
only,  to  do  or  abstain  from  doing  some  act;  as  to  pay  a 
sum  of  money.  Implied  assumpsit  is  where  the  law  raises 
a  presumption,  from  the  conduct  of  a  party,  that  he  under- 
took to  do  or  refrain  from  doing  some  act,  in  the  absence 
of  any  express  promise  on  his  part  in  the  premises.^ 
Under  the  former  practice,  the  action  of  assumpsit  was  the 
mode  prescribed  for  the  recovery  of  damages  for  the  breach 
or  non-performance  of  a  simple  contract;'  but  where  the 
distinction  between  sealed  and  unsealed  instruments  has 
been  abolished,  it  is  held  that  the  action  may  be  brought 

'  Chit.  PI.  98;  Wharton's  Law  Lex.  True,  53  N.  H.  627,  632,  633;  Ogden 

70;  IBouvier'sLawDiot.  159;Milward  v.  Saunders,   12  Wheat.   341;  United 

V.  Ingram,  2  Mod.  43;  Lloyd  v.  Hough,  States    v.     Russell,     13     Wall.    623, 

1  How.  159;  Goddard  v.  Foster,    17  630. 
Wall.  141.  s  vpard    v.    Warner,    8   Mich.    508j 

"  1  Bouvier's  Law  Diet.  159;  Sceva  v.  Ballard  v.  Walker,  3  Johns.  Gas.  60. 
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on  an  instrument  under  seal.^  A  promise  either  express 
or  implied,  on  the  part  of  the  defendant,  is  an  essential 
ingredient  in  this  action;  for,  as  it  is  said,  a  promise  or 
contract  is  the  very  gist  of  the  action.^  It  differed  from 
an  action  of  debt  in  the  important  particular  that  it  was 
brought  to  recover  unliquidated  damages,  and  never  for 
an  ascertained  amount.'  It  was  also  distinguished  from 
an  action  of  covenant  in  respect  that  it  did  not  require  a 
contract  under  seal  to  support  it.*  Technically,  it  is  an 
action  on  the  case,  and  was  formerly  described  as  "an 
action  upon  the  case  upon  assumpsit."^  It  was  of  ex- 
tended application,  and  almost  equitable  in  its  nature,  and 
could  be  availed  of  in  nearly  every  case  where  money  had 
been  received,  and  which  in  equity  ought  to  be  returned.' 
It  is  necessary,  as  in  other  cases,  that  the  promise,  whether 
express  or  implied,  upon  which  an  action  of  assumpsit  is 
brought,  should  be  supported  by  a  sufficient  consideration, 
and  the  general  rules  of  the  law  of  contracts  relating  to 
the  sufficiency  of  a  consideration  apply  equally  to  consid- 
eration in  assumpsit.^  What  were  known  as  the  common 
counts  in  assumpsit  was  the  form  of  the  declaration,  which, 
at  common  law,  was  applicable  to  the  action  of  assumpsit. 
Those  counts  were  as  follows:  1.  Indebitatus  assumpsit, 
which  lay  on  a  promise  express  or  implied,  to  pay  a  pre- 
cedent debt, — for  moneys  paid  to  the  use  of  or  lent  to  the 
defendant;'  for  money  had  and  received  by  the  defendant 

'  Protection  Life  Ins.  Co.  i>.  Palmer,  311;  Brown  «.  O'Brien,   1  Rich.  268; 

81  111.  88.  44  Am.  Dec.  254;  Barker  v.  Bueklin, 

2  Candler  v.  Roasiter,  10  Wend.  487;  2  Denio,  45;  43  Am.  Deo.  726;  Brewer 

Wings  V.  Brown,  12  Rich.  279;  Win-  v.  Dyer,  7  Cush.  337;  Beers  v.  Robin- 

ston  V.  Francisco,  2  Wash.  (Va.)  187.  son,  9  Pa.  St.  229;  Crocker  v.  Higgins, 

'  Moses  V.  Maoferlan,  2  Burr.  1008.  7  Conn.  347;  Draughan  v.  Bunting,  9 

*  North  V.  Nichols,  37  Conn.  375.  Ired.  10;  Sergeant  v.  Currier,  49  N.  H. 

»  Com.  Dig.;  1  Chit.  PI.  111.  310;  6  Am.  Rep.  524.     See  ante,  Title 

^  Thompson  v.  Thompson,  5  W.  Va.  Contracts. 

190.  *  White  v.  Miners'  Bank,  102  U.  S. 

'  Exchange  Bank  of   St.   Louis  v.  658;  Atkins  v.  Nichols,  51  Conn.  513; 

aioe,   107  Mass.   37;  9  Am.  Rep.   1;  Curtis  t>.  R.  R.  Co.,  32  Mich.  291;  Lee 

Barker  v.  Bradley,  42  N.  Y.  316;  1  v.  Stone,  57  Tex.  444;  Soule  v.  Frost, 

Am.  Rep.  521;  Bohanan  v.  Pope,  42  76  Me.   119;  Fleischer  v.  Klumb,  56 

Me.  93;  Barringer  t).  Warden,  12  CaL  Wis.  439. 
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to  the  use  of  the  plaintiff;'  for  the  sale  and  assignment 
and  use  and  occupation  of  houses  and  lands;  for  goods 
bargained,  sold,  and  delivered;*  and  for  work,  services, 
labor,  and  materials.'  2.  Quantum  meruit  or  valebant,  on 
a  promise  to  pay  the  plaintiff  for  the  like  consideration 
as  much  money  as  he  deserved  to  have,  or  for  goods,  etc., 
as  much  as  they  were  reasonably  worth.*  3.  Insimul  com- 
putassent,  on  a  promise  to  pay  the  sum  due  on  an  account 
stated  between  the  parties.* 

§3690.  General  or  Special. — "Where  the  action  is 
brought  on  the  promise  raised  by  implication  of  law,  it  is 
said  to  be  one  of  general  assumpsit,  and  in  such  an  action 
the  defendant  may  plead  in  mitigation  of  damages  any- 
thing which  directly  affects  the  value  of  the  work  done, 
and  goes  to  show  the  inadequacy  of  the  consideration,  as 
the  implied  assumpsit  is  always  based  upon  the  actual 
value  of  the  thing  done  or  of  the  forbearance  by  the  plain- 
tiff.°  And  where  the  action  is  brought  in  general  assump- 
sit, when  there  has  been  a  special  contract,  the  defendant 
may  show  a  fraudulent  misrepresentation  or  a  breach  of 
warranty,  without  a  return  of  the  article,  in  reduction  of 
damages.'    Where  the  action  is  brought  upon  an  express 

'  Butler  V.    Frank,    128   Mass.    29;  426;  Houston  etc.  R.  E.  Co.  •;;.  Snell- 

Keane  ».  Beard,  11  Mo.  App.  10;  Mo-  ing,  59  Tex.  116;  Aiken  v.  Bloodgood, 

Fadden  v.  Wilson,  96  Ind.  253;  Colt  12   Ala.    221;    Young    v.    Preston,    4 

V.  Clapp,  127  Mass.  476;  Zacharias  v.  Cranch.  239;  Porter  v.  Beltzhoover,  2 

Zaoharias,   23  Pa.   St.   452;  Hobbs  v.  Harr.   (Del.)  484;  Brown  v.  Snow,   14 

Hobbs,  58  N.  H.  81;  Harper  v.  Clax-  La.  Ann.  848. 

ton,  62  Ala.  46;  Brand  v.  Williams,  29  »  N.  H.  Mut.  Fire  Ins.  Co.  v.  Hunt, 

Minn.  238;  Keene  v.  Sage,  75  Me.  138;  30  N.   H.    219;  Tassey  v.  Church,   4 

Donkersley  v.  Levy,  38  Mich.  54;  Ris-  Watts  &  S.  141;  State  v.  Jennings,  10 

don  V.  De  la  Rua,  51  N.  Y.  Sup.  Ct.  63.  Ark.  428. 

2  Hanna   v.    Mills,    21   Wend.    90;  «  Heck  v.  Shener,  4  Serg.  &  R.  249; 

Manton  v.  Gammon,  7  111.  App.  201;  8  Am.  Deo.  700;  King  v.  Paddock,  18 

Bickham  v.  Irwin,  3  Yeates,  66;  Man.  Johns.  141;  Grant  v.  Button,  14  Johns. 

&  Meeh.  Bank  v.  Gore,  15  Mass.  75.  377;  Backus  v.  Coyne,  35  Mich.  5. 

2  Haynes  B.St.  Louis  Baptist  Church,  '  McAllister  x/.  Reab,  8  Wend.  109; 

12  Mo.  App.  536;  Blakeslee  v.  Holt,  Mixer  v.  Coburn,  11  Met.  559;  45  Am. 

42    Conn.    226;   Whelan    v.    Ansonia  Dec.  280;  Batterman  v.  Pierce,  3  Hill, 

Clock  Co.,  97  N.  Y.  293;  Willington  172;  Culver  v.  Blake,  6  B.  Mon.  528; 

V.  West  Boylaton,  4  Pick.  101;  Janes  Henning  v.  Van  Hook,  8  Humph.  678; 

V.  Buzzard,  Hemp.  240;  Selby  o.  Hutch-  Draper  v.  Randolph,  4  Harr.  ( Del. )  454; 

inson,  9  111.  319.  Stgigleman  v.  Jeffries,   1   Serg.  &,  R. 

*  Thompson   v.   Puroell,   10  Allen,  477;  7  Am.  Deo.  626. 
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promise  or  undertaking,  it  is  said  to  be  in  special  assump- 
sit. In  an  action  of  this  kind,  it  is  incumbent  upon  the 
plaintiff  to  show  that  he  has  fully  complied  with  all  the 
terms  of  the  contract  on  his  part  before  he  is  entitled  to 
recover.'  But  if  the  plaintiff  has  performed  the  contract 
in  accordance  with  its  terms,  and  such  performance  has 
resulted  in  ^n  available  and  practical  work  of  the  kind 
contracted  for,  he  was  entitled,  at  common  law,  to  recover 
the  entire  compensation  agreed  on  in  the  contract,  and 
the  defendant  was  compelled  to  have  recourse  to  a  cross- 
action  to  recover  damages  for  breach  of  warranty,  or  for 
defects  in  the  mode  of  performance.''  But  inasmuch  as 
the  defendant  is  not  at  liberty  to  plead  fraud,  unless  he 
has  returned  the  article,  or  given  due  notice  of  the  defect, 
it  follows  that  a  sale  on  special  assumpsit  can  be  defeated 
on  the  ground  of  fraud  only  where  the  article  has  been 
returned  or  is  proved  to  be  wholly  worthless.' 

§  3691.  When  the  Action  will  Lie. — The  general  rule 
is,  that  assumpsit,  either  general  or  special,  will  lie  for  the 
value  of  goods  bargained  and  sold;^  for  work  and  labor 
done,  services  rendered,  and  materials  provided;*  for  use 

'  Dermott  w.    Jones,   23   How.  231;  v.  Dockham,  134  Mass,  418;  Hunter  ». 

Catholic  Bishop  of  Chicago  v.  Bauer,  Wetsell,  84  N.  Y.  449;  McCormiok  v. 

62  III.  1S8;  Russell  v.  Gilmore,  54  III.  Kelly,  28  Minn.  135;  Stone  v.  Nichols, 

147;  Mirford  v.  Mastin,  6  T.  B.  Mon.  43    Mich.    16;   Upton   v.  Holmes,    51 

609;  Cutter  v.  Powell,  2  Smith's  Lead.  Conn.    500;    Croninger    v.    Paige,   48 

Oas.,  7th  Am.  ed.,  61;   Robertson  v.  Wis.  229;    Armstrong  v.    Turner,    49 

Lynch,    14    Johns.    451;    Gregory   v.  Md.  589;  Schmidt  v.  Wambacker,  62 

Mack,  2  Hill,  380;  Taft  v.  Inhabitants  Ga.  321. 

of  Montague,    14  Mass.   282;   7  Am.  *  Pinches     v.     Swedish     Lutheran 

Dec.  215.  Church,  55  Conn.  183;  Brown  v.  R.  R. 

'  Everett  ».  Gray,  1  Mass.  101;  Cut-  Co.,  36  Minn.  236;  Lewis  v.  R.  R.  Co., 

ter  V.  Powell,  2  Smith's  Lead.  Cas.,  7th  95  N.  C.  179;  Todd  v.  Huntington,  13 

Am.    ed.,    61;    Dermott    «.   Jones,    2  Or.  9;  Jordan  ».  Fitz,  63  N.  H.  227; 

Wall.  1,  9.  Blood  v.  Wilson,  141  Mass.  25;  Farrell 

»  Thornton  v.  Winn,  12  Wheat.  183;  v.  Dooley,  17  111.  App.  66;  Donovan  v. 

Burton  v.  Stewart,  3  Wend.  236;  20  Halsey  etc.  Co.,  58  Mich.   38;  Salb  ti. 

Am.  Deo.  692;  Kase  v.  John,  10  Watts,  Campbell,    65    Wis.    405;    MoKee  v. 

107;   36  Am.  Dee.   148;  Van  Epps  ».  Vincent,  33  Minn.  508;  Mills  v.  Joiner, 

Harrison,  5  Hill,  63.  20  Fla.  479;  Flora  v.  Cline,  89  Ind. 

'  Richards  v.  Burroughs,  62   Mich.  208;  Howe  v.  Day,  58  K.  H.  516;  Cook 

117;  Terwiliger  ».  Murphy,  104  Ind.  v.  McCabe,  53  Wis.  250;  40  Am.  Rep. 

32;  Prazierti.  Simmons,  139  Mass.  531;  765;  Chicago  v.  Tilley,  103  U.  S.  146; 

Taft  ti.  Travis,  136  Mass.  95;  Benjamin  Fitzgerald  v.  Allen,   128  Mass.   232; 
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and  occupation;*  for  money  had  and  received;*  for  money- 
paid  under  duress  or  compulsion,  or  under  legal  process, 
or  on  erroneous  judgment;'  for  money  paid  on  a  consid- 
eration which  has  wholly  failed;^  for  money  paid  on  a 
void  or  illegal  contract,  where  the  parties  are -not  in  pari 
delicto,  or  on  a  contract  which  has  been  rescinded;"  for 
money  lent  and  for  money  due  upon  an  accQ.unt  stated;* 


Barnwell  v.  Kempton,  22  Kan.  314; 
Caatagnino  v.  Balletta,  82  Cal.  250; 
Boardraan  v.  Ward,  40  Minn.  399;  12 
Am.  St.  Rep.  749. 

»  Walker  v.  Shackelford,  49  Ark. 
503;  Kites  v.  Church,  142  Mass.  586; 
Barron  v.  Marsh,  63  N.  H.  107;  Hoag- 
land  B.  Crum,  113  111.  365;  55  Am. 
Rep.  424;  Grove  v.  Barclay,  106  Pa. 
St.  155;  Newberg  v.  Cowan,  62  Miss. 
570;  Horton  v.  Cooley,  135  Mass.  589; 
Lucier  v.  Marsales,  133  Mass.  454; 
Dickson  v.  Moffat,  5  Col.  114;  Mozart 
Building  Ass'n  v.  Friedjen,  12  Phila. 
515;  Doty  v.  Gillett,  43  Mich.  203; 
Nat.  Oil  Refining  Co.  v.  Bush,  88  Pa. 
St.  335;  Goshorn  v.  Steward,  15  W. 
Va.  657. 

2' Scott  V.  Montells,  109  N.  Y.  1; 
Levinston  v.  Edwards,  79  Ala.  293; 
Cory  V.  Somerset  County  Freeholders, 
47  N.  J.  L.  181;  Seals  ».  Halloway, 
77  Ala.  344;  Risdon  ».  Angarioa  De 
la  Rua,  51  N.  Y.  Sup.  Ct.  63;  Nolan 
V.  Man  ton,  46  N.  J.  L.  231;  50  Am. 
Rep.  403;  Loring  v.  St.  Louis,  80  Mo. 
461 ;  Metropolitan  Bank  v.  Jersey  City 
Bank,  19  Fed.  Rep.  301;  Harris  v. 
Howes,  75  Me.  436;  Wann  v.  Kelly,  2 
McGrary,  628;  Billings  v.  Mon- 
mouth, 72  Me.  174;  Ramsay  v.  Clin- 
ton County,  92  111.  225;  Warren  v. 
Caryl,  61  Vt.  331;  Smith  v.  Jennigan, 
83  Ala.  256;  Campbell  v.  Pence,  118 
Ind.  313;  Schmidt  v.  Glade,  126  111. 
485;  Glencoe  v.  McCleod  County,  40 
Minn.  44;  Roberts  v.  Ely,  113  N.  Y. 
128;  Carll  v.  Emery,  148  Mass.  32; 
Smith  V.  Barringer,  37  Minn.  94. 

'  Fargussou  v.  Winslow,  34  Minn. 
384;  Crane  v.  Runey,  26  Fed.  Rep.  15; 
Heckmauii.  Swartz,  64  Wis.  48;  Metz- 
ner  v.  Bauer,  98  Ind.  425;  Swift  Co. 
V.  United  States,  111  U.  S.  22;  West- 
lake  V.  St.  Louis,  77  Mo.  47;  46  Am. 
Rep.  4;  HoUingsworth  v.  Stone,  90 
Ind.  244;  Lehigh  etc.  Co.  v.  Brown,  100 
Pa.  St.  338;  Logan  v.  Talbot,  59  Cal. 


652;  Travelers'  Ins.  Co.  v.  Heath,  95 
Pa.  St.  333;  Schultz  v.  Culbertson,  49 
Wis.  122;  Mobile  etc.  R.  R.  Co.  v. 
Steiner,  61  Ala.  559.  But  not  for 
money  voluntarily  paid  under  an  illegal 
license  tax:  O'Brien  v.  Colusa  County, 
67  Cal.  503;  Long  11.  Rhoads,  126  Pa.  St. 
378;  Cleveland  v.  Tufts,  69  Tex.  580; 
Lyman  v.  Landerbangh,  75  Iowa,  481. 

*Laflin  v.  Howe,  112  111.  253; 
Houghton  V.  Owen,  6  N.  H.  125; 
Lambert  v.  Short,  36  La.  Ann.  477; 
Walsh  V.  Rogers,  15  Neb.  309;  Davis 
V.  Doherty,  69  Ind.  11;  Garber  v. 
Aiunentrout,  32  Gratt.  235;  Wisner  v. 
Chicago,  6  111.  App.  254;  Johnson  v. 
Krassin,  25  Minn.  117;  Thomas  v. 
Hartshorn,  45  N.  J.  L.  215;  Winters 
V.  Armstrong,  37  Fed.  Rep.  508. 

'  Evans  V.  Givens,  22  Fla.  476;  Mc- 
Grew  V.  City  Produce  Exchange,  85 
Tenn.  572;  i  Am.  St.  Rep.  771; 
Haynes  v.  Rudd,  102  N.  Y.  372;  55 
Am.  Rep.  815;  Mannen  v.  Bradberry, 
81  Ky.  153;  English  v.  Rumsey,  22 
Hun,  486;  Clarke  v.  Lincoln  Lumber 
Co.,  59  Wis.  655;  Haigh  v.  U.  S. 
Building  etc.  Ass'n,  18  W.  Va.  792; 
Gist  V.  Smith,  78  Ky.  367;  Congress 
etc.  Co.  V.  Knowlton,  103  U.  S.  49; 
O'Reilly  v.  Cleary,  8  Mo.  App.  186; 
Sullivan  v.  Boley,  24  Fla.  501;  Won- 
selder  v.  Lee,  40  Kan.  367. 

« Austin  V.  Rioker,  61  N.  H.  97; 
Nothe  V.  Nomer,  54  Conn.  326;  Jerome 
V.  Morgan,  13  Daly,  225;  Manniou  etc. 
Go.  V.  Carrevas,  26  Mo.  App.  229? 
Talcott  V.  Chew,  27  Fed.  Rep.  273; 
Cross  V.  Sacramento  Savings  Bank,  66 
Cal.  462;  Lawrence  v.  Ellsworth,  41 
Ark.  502;  Houston  etc.  R.  R.  Co.  v. 
Snelling,  59  Tex.  116;  Dickerson  v. 
Merriman,  100  111.  342;  Chicago  etc. 
R.  R.  Co.  V.  Peters,  45  Mich.  636; 
Butler  V.  American  Toy  Co.,  46  Conn. 
136;  Volkening  v.  De  Graaf,  81  N. 
Y.  268;  Trumick  v.  Gilchrist,  81  Pa. 
St.  160;  Manning!;.  Dallas,  73  Cal.  420. 
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for  money  paid  for  the  use  of  another  at  his  request,  ex. 
press  or  implied;'  for  money  paid  under  mistake  of  fact 
or  procured  by  fraud.* 

Wherever  money  has  been  received  tortiously,  or  by 
duress  under  color  of  office,  assumpsit  will  lie,  as  in  such 
cases  the  law  implies  a  promise  to  repay.'  If  the  contract 
fail  by  accident  or  consent,  or  through  the  vendee's  fault, 
assumpsit  will  lie;*  but  in  such  a  case  the  plaintiff  must 
restore  any  benefits  he  may  have  received  under  the  con- 
tract, before  he  will  be  entitled  to  recover.'  Where  the 
plaintiff  has  been  prevented  by  the  act  of  the  other  party 
to  the  contract,  or  by  accident,  from  fully  performing  the 
same  on  his  part,  he  may  recover  in  assumpsit  for  the 
value  of  the  labor  actually  performed.*  And  where  work 
has  been  accepted,  though  not  done  in  accordance  with  a 


'  Meriden  Britannia  Co.  v.  Rogers,  55 
Conn.  4SC;  Morley  v.  Carlson,  27  Mo. 
App.  5;  Abraham  v.  Mitchell,  112  Pa. 
St.  230;  56  Am.  Rep.  312;  Soule  v. 
Frost,  76  Me.  119;  Atkins  v.  Nichols, 

51  Conn.  513;  Stewart  v.  Ohy,  11  Or. 
335;  Groodnow  v.  Stryker,  61  Iowa, 
261;  Lee  v.  Stowe,  57  Tex.  444;  Blythe 
V.  Luning,  7  Saw.  504;  York  v.  Janes, 
43  N.  J.  L.  332;  Beck  v.  Trumbull,  12 
Neb.  133;  White  v.  Miners'  Bank,  102 
U.  S.  658;  Boff  V.  Clay,  9  Mo.  App. 
176;  Fowler  v.  Hall,  7  111.  App.  332; 
Crain  v.  Hutchinson,  8  111.  App.  179; 
Gray  v.  Krah,  6  Mo.  App.  594;  Perin 
V.  Parker,  126  111.  201;  9  Am.  St. 
Rep.  571;  Wright  v.  Dickinson,  67 
Mich.  590;  11  Am.  St.  Rep.  602. 

'  Massengill  v.  Chattanooga  Bank, 
76  Ga.  341;  McMartry  v.  R.  R.  Co., 
84  Ky.  462;  Lane  v.  Pere  Marquette 
Boom  Co.,  62  Mich.  63;  Baldwin  v. 
Foss,  71  Iowa,  389;  Perry  u.  Hale,  143 
Mass.  540;  Olive  v.  Olive,  95  N.  C. 
485;  Yeater  i;.  Hines,  24  Mo.  App. 
619;  Lyle  v.  Shinnebarger,  17  Mo. 
App.  66:  Hanson  v.  Jones,  20  Mo. 
App.  595;  Moore  v.  Marshall,  76  M#. 
353;  Beard  v.  Beard,  25  W.  Va.  486; 

52  Am.  Rep.  219;  Needles  ».  Burk, 
81  Mo.  509;  51  Am.  Rep.  251;  Buffalo 
V.  O'Malley,  61  Wis.  255;  50  Am.  Rep. 
137;  Kinney  v.  Dodge,  101  Ind.  573; 
Davis  V.  Krum,  12  Mo.  App.  279; 
Grant  v.Mellen,  134  Mass.  335;  Sharkey 


V.  Mansfield,  90  N.  Y.  227;  43  Am. 
Rep.  161;  Mauzy  v.  Hardy,  13  Neb. 
36;  Northwestern  Mut.  Lite  Ins.  Co. 
V.  Elliott,  7  Saw.  13;  United  States  v. 
Union  Bank,  10  Ben.  408;  Talbot  v. 
Commonwealth  Bank,  129  Mass.  67; 
37  Am.  Rep.  302;  McArthur  v.  Luce, 
43  Mich.  435;  38  Am.  Rep.  204;  Alston 
V.  Richardson,  51  Tex.  1;  Barnard  v. 
Colwell,  39  Mich.  215;  Higgins  v. 
Mendenhall,  51  Iowa,  135;  Hindmarch 
V.  Hoflfman,  127  Pa.  St.  284;  Feoheimer 
V.  Louisville,  84  Ky.  306;  Beard  v. 
Horton,  86  Ala.  202;  Wiley  v.  Carter, 
77  Iowa,  751;  Lyle  v.  Siler,  103  N,  0. 
261;  McMurtry  v.  R.  R.  Co.,  84  Ky. 
462;  Leather  Manufacturers'  Nat.  Bank 
V.  Merchants'  Nat.  Bank,  128  U.  S.  26. 

3  Dana  v.  Kemble,  17  Pick.  545: 
Sturtevant  v.  Waterbury,  2  Hall,  453: 
Metropolis  Bank  v.  Jersey  City  Bank, 
19  Fed.  Rep.  301;  Ripley  v.  Gelston, 
9  Johns.  201;  6  Am.  Deo.  271;  Du- 
mond  V.  Carpenter,  3  Johns.  183;  Mor- 
row V.  Surber,  97  Mo.  155;  Com.  v. 
Field,  84  Va.  882;  Glencoe  v.  Mc- 
Cleod  County,  40  Minn.  44;  Weeds  v. 
Dexarkana,  50  Ark.  81. 

*  Davidson  v.  Ernest,  7  Ala.  817 
Gould  V.  Thompson,  4  Met.  224;  John 
son  V.  Beauchamp,  9  Dana,  124. 

'  Spiller  ti.  Cass,  58  N.  H.  4b9. 

8  Whelan  v.  Ansonia  Clock  Co.,  97 
N.  Y.  293;  Selby  v.  Hutchinson,  9  lU. 
319;  Blakealee  v.  Holt,  42  Conn.  226. 
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contract,  assumpsit  will  lie.'  But  where  the  contract  is 
valid,  a  quantum  meruit  will  not  lie  when  the  compensation 
for  the  services  has  been  fixed  by  the  contract.^  Where 
the  contract  has  been  completely  performed  by  the  plain- 
tiff, or  the  defendant  has  accepted  part  performance  in 
satisfaction,  indebitatus  assumpsit  lies.'  Where  a  tenant  in 
common  has  received  more  than  his  share  of  the  rents  or 
profits  of  the  common  property,  or  has  credited  the  ten- 
ancy in  common  with  moneys  belonging  to  the  plaintiff 
separately,  assumpsit  will  lie  for  money  had  and  received.^ 
Where  a  contract  under  seal  has  been  varied  or  modified 
by  a  new  agreement  without  seal  which  supersedes  the 
specialty  contract  or  covenant,  assumpsit  will  lie  on  the 
substituted  contract.'  Where  a  specialty  contract  has 
been  rescinded  or  is  invalid,  assumpsit  will  lie,  if  there 
is  evidence  of  an  implied  contract  between  the  parties.' 
Where  money  has  been  paid  on  a  consideration  which  has 
wholly  isiiled, indebitatus  assumpsit  will  lie  for  its  recovery;'' 
and  so  where  money  has  been  paid  under  a  mistake  of 
fact;'  also,  where  money  has  been  paid  on  an  erroneous 

1  Andre  ti.  Hardin,  32  Mich.  324;  475;  Lawall  v.  Rader,  24  Pa.  St.  283; 
Pinches  v.  Swedish  Lutheran  Church,  Lattimore  v.  Hansen,  14  Johns.  230; 
55  Conn.  183.  MoVoy  v.  Wheeler,  6'Port.  201. 

2  Ladue  v.  Seymour,  24  Wend.  60;  «  Little  v.  Morgan,  31  N.  H.  499; 
Macsur  v.  Botts,  80  Md.  651;  Ander-  Foundry  v.  Hovey,  21  Pick.  417;  Hill 
son  V.  Kice,  20  Ala.  239;  Campbell  v.  v.  Green,  4  Pick.  il4;  Pierce  v.  Lacy, 
District  of  Columbia,  2  McAr.  533;  23  Miss.  193;  Hitchcock  v.  Lukens,  8 
Cohen  v.  Stein,  61  Wis.  508;  Frazer  ti.  Port.  333;  Brown  v.  Gauss,  10  Mo. 
Howe,  106   111.  563;    Buckingham  v.  265. 

Ludlum,  37  N.  J.  Eq.  137;  Mills  v.  '  Houghton  v.  Owen,  60  N.  H.  125; 

Joiner,  20  Fla;  479.  Garber  v.  Armentrout,  32  Gratt.  235; 

'  Gormen  v.  Bellamy,  82  N.  C.  496;  Lambert   v.  Short,  36  La.  Ann.  477; 

McMillan    v.    Malloy,    10    Neb.    228;  Johnson  v.    Krasain,    25    Minn.    117; 

Bozartt  v.  Dudley,  44  N.  J.  L.  304;  43  Barton  v.  Faherty,  3  Iowa,  327;  Walsh 

Am.  Rep.  373;  Barnewell  v.  Kempton,  v.  Rogers,  15  JNeb.  309;  Wisner  v.  Chi- 

22  Kan.  314;   Richards  v.  Burroughs,  oago,  6  111.  App.  254. 

62  Mich.  117.  «  Sharkey  v.  Mansfi  eld,  90  N.  Y.  227 ; 

'  Dyer  v.  Wilbur,  48  Me.  287;  Stur-  43  Am.  Rep.  161 ;  Talbot  v.  Com.  Bank, 

divantv.  Smith,  20  Me.  387;  Brincker-  .129  Mass.  67;  International   Bank  d. 

hoff  D.Wemple,  1  Wend.  470;  Sargent  Bartalott,  11  HI.  App.  662;  Holmes  v. 

».  Parsons,  12  Mass.  148;  Coles  «.  Coles,  Lucas  City,  53  Iowa,  211;  Worley  v. 

15  Johns.  159;  8  Am.  Dec.  231;  Dres-  Moore,  97  Ind.  15;  Neitzy  v.  District 

ser  t).  Dresser,  40  Barb.  300.  of  Columbia,  17  Ct.  of  CI.  Ill;  Glenn 

'King  V.  R.  R.  Co.,  51   Vt.  369;  v.  Shannon,   12  S.  C.   570.     But  see 

Smith  V.  Smith,  45  Vt.  433;   Munroe  Mauzy  u.  Hardy,  13  Neb.  30;  Moore  v. 

V.  Perkins,  9  Pick.  298;  20  Am.  Deo.  Moore,  127  Mass.  22. 
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judgment  or  execution  afterwards  reversed  on  appeal  or 
quashed,  assumpsit  lies  to  recover  it  back.' 

As  a  foreign  judgment  does  not  cause  a  merger  of  a 
simple  contract  debt  on  which  it  is  recorded,  assumpsit 
will  lie  in  the  home  country  on  the  original  debt.^  Money 
paid  under  protest  under  circumstances  of  duress  can  be 
recovered  back  in  this  form  of  action.'  And  also,  in 
many  cases,  where  money  or  goods  have  been  obtained  by 
fraudulent  misrepresentations,  assumpsit  will  lie  for  the 
recovery  of  the  money  or  the  value  of  the  goods.*  And 
where  a  new  consideration  is  imported  into  a  simple  con- 
tract, such  as  an  agreement  not  to  sue  for  a  specified  time, 
it  is  sufficient  to  support  an  action  of  this  kind.*  Where 
a  higher  security  is  taken,  not  in  satisfaction,  but  as 
collateral  security,  for  a  simple  contract  debt,  the  latter 
is  not  merged,  and  assumpsit  will  lie  on  it.*  And  unless 
a  special  remedy  is  provided,  money  accruing,  due  under 
the  provisions  of  a  statute,  may  be  recovered  in  an  -action 
of  assumpsit.''  It  will  also  lie  against  a  common  carrier 
for  the  value  of  goods  obtained  by  his  wrongful  act,  and 
destroyed  while  in  his  possession;'  also  against  a  corpo- 
ration for  profit  for  refusing  to  enter  the  transfer  of  stock 
upon  its  books  when  such  entry  is  necessary  to  complete 
the  transfer;'  also  against  an  assignor  who  by  false  repre- 

'  Hiler  v.   Hiler,   35   Ohio  St.   645;  Mass.   107;   Van   Sauten  v.    Standard 

Wright   V.    Aldrioh,    60    N.    H.    161;  Oil  Co.,  81  N.  Y.   171;  Young  v.  Leh- 

Scholeyi).  Halsey,  72N.  Y.  578;  Metz-  man,  63   Ala.  519;  Johnson  v.  Conti- 

ner  v.  Bauer,  98  Ind.  425;  Conn.  Mut.  nental  Ins.  Co.,  39  Mich.   33;  Kewert 

Life  Ins.  Co.  v.  Stewart,  95  Ind.  588;  v.  Rindskopf,  46  W^is.   481;  Moore  v. 

Hollingsworth  v.  Stone,  90  Ind.  244;  Marshall,    76     Me.      353;     Lobby   v. 

Booth  V.  Coram'rs,  84  Ind.  428;  Hox-  Ahrens,  26  S.  C.  275. 

ton  V.  Poppleton,  9  Or.  481.  ^  Duncan  v.  Kirkpatriok,  13  Serg.  & 

2  Taylor    v.  Bryden,    8  Johns.   173;  R.  ?98;  Landis  v.  Urie,  10  Serg.  &  R. 

Crain  v.  Bangor   House,   12  Me.    354;  321;      Andrews   v.    Montgomery,    19 

Lyman  v.  Brown,  2  Curt.  559.  Johns.  162;  10  Am.  Deo.  213. 

"  Heckman  v.  Swartz,  50  Wis.  267;  '^  Snow  v.  Thomaston  Bank,  19  Me. 

Schultz  V.  Culbertson,    49   Wis.    122;  269;  Willoughby  v.  Spear,  4  Bibb,  397. 

46     Wis.      313;      Swift     ».    U.     S.,  '  Hillsborough  v.   Londonderry,    43 

1)1  U.  S.  22;  Mobile  etc.  R.  R.  Co.  v.  N.  H.    451;    Pawlet  v.   Saudgate,    19 

Steiner,    61    Ala.    559;  Lehigh   Co.  v.  Vt.    621;    Watson  v.    Cambridge,    15 

Brown,  100  Pa.   St.  338;  Westlake  v.  Mass.  286. 

St.  Louis,  77  Mo.  47.  '  Cooper  v.  Berry,  21  Ga.  526. 

*  Grant  v.    Mellen,   134   Mass.  335;  '  Buff.  Com.  Bank  v.  Kortright,  22 

Tappau  •-.    Warren    Sav.    Bank,   127  Wend.  348;  34  Am.  Dec.  317. 
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sentations  induced  the  plaintiff  to  pay  money  for  an 
assignment  of  an  invalid  claim;'  also  against  a  father  or 
husband  for  necessaries  supplied  to  his  child  or  wife, 
whom  he  was  under  legal  liability  to  support;^  also 
against  an  administrator  for  a  share  in  the  residue  of  an 
estate  ordered  to  be  distributed;'  also  against  the  vendor 
of  stolen  goods  when  they  have  been  reclaimed  from  the 
purchaser  by  the  true  owner;*  also  against  an  attorney 
for  negligence  in  transacting  professional  business;'  also 
against  a  tax-collector  for  taxes  he  has  collected;'  also 
against  the  subscriber  to  stock  of  an  incorporated  com- 
pany to  recover  the  amount  of  his  subscription  or  install- 
ments;' also  against  one  partner  by  his  copartner  for 
money  paid  in  excess  of  his  share  of  profits  on  a  disso- 
lution and  settlement  of  the  partnership  affairs;'  also 
against  a  municipal  corporation  upon  bonds  issued  by  it 
in  aid  of  a  railroad;  °  also  against  a  suitor  for  the  fees  of 
a  justice  of  the  peace  after  judgment  has  been  recovered;'" 
also  against  a  devisee  on  an  express  promise  to  pay  a  spe- 
cified sum  charged  on  the  land  devised; "  also  against  a 
bank  for  the  wrongful  refusal  to  issue  to  an  assignee  of 
shares  a  certificate  thereof; "  also  against  an  innkeeper  for 
the  loss  of  baggage  through  the  negligence  of  his  em- 
ployees;" also  against  the  purchaser  of  land  for  unpaid 
purchase-money  after  conveyance  executed;'*  also  against 
an   administrator   to   recover   the   value  of  a  gift   causa 

'  Burton  v.  Driggs,  20  Wall.  125.  «  Williama  v.   Henshaw,    11    Pick. 

•  Hunt  D.  Thompson,  3  Scam.    179;    79;  22  Am.  Dec.  366. 

36  Am.  Deo.  538;  Van  Valkinburgh  v.  '  Town  of    Queensbury  v.   Culver, 

Watson,  13  Johns.  480;  7   Am.    Deo.  19  Wall.  83. 

195.  »  Harris  v.  Christian,  10  Pa.  St.  233. 

»  Holloback  v.  Van  Buskirk,  4  Dall.  "  Kelsey  v.  Deyo,  3  Cow.  133. 

147.  "  Hill  V.  Pine  River  Bank,  45  N.  H. 

*  Barton  v.  Faherty,  3  G.  Greene,  300. 

327;  54  Am.  Dec.  503.  '»  Bradish    v.    Henderson,    1    Dane 

»  Ellis  V.  Henry,  5  J.  J.  Marsh.  248;  Abr.  310. 

Church  V.  Munford,  II  Johns.  479.  "  Goodwin  v.  Gilbert,  9  Mass.  510; 

•Comm'rs  v.  Harrington,  I  Blaokf.  Butler  v.   Lee,  11   Ala.   885;  46  Am. 

260.  Dec.    230;     Sheppard    v.    Little,     14 

'  Bavingtoq  ».   B.  B.  Co.,  34  Pa.  Johns.   210;    Gordon  v.   Phillips,   IS 

St.  353.  Ala.  565. 
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mortis,  when  the   gift    has  been   converted   by   the   de- 
fendant.' 

And  where  a  trustee  has  promised  to  pay  to  his  cestui 
que  trust  the  amount  ascertained  to  be  due  on  the  ac- 
counts between  them,  the  latter  may  bring  assumpsit  for 
such  ascertained  amount."  Where  several  agree  in  writ- 
ing to  contribute  money  to  purchase  land  and  erect  mills 
thereon,  and  some  of  them  carry  out  the  agreement,  they 
may  sue  the  others  in  assumpsit  for  the  amount  of  their 
subscriptions.*  And  a  creditor  may  bring  assumpsit 
against  two  partners  who  have  agreed  with  a  third  to 
pay  the  creditor's  debt  in  consideration  of  such  third 
partner  assigning  to  them  his  interest  in  the  business 
and  retiring  from  the  firm/  And  assumpsit  will  lie  for 
the  stipulated  price  of  shares  which  the  defendant  has 
agreed  to  take  and  file  in  an  incorporated  company.' 
It  also  lies  against  one  whose  debt  has  been  paid  by 
another  to  save  his  own  property  from  being  sold  on 
execution."  And  where  a  municipal  corporation  is  le- 
gally bound  to  perform  a  certain  duty,  its  performance 
may  be  enforced  by  an  action  of  assumpsit?  Where  the 
defendant  has  consented  to  work  being  completed  after 
the  time  specified  in  the  contract,  indebitatus  assumpsit 
lies  for  the  value  of  the  work  so  done;  and  if  the  delay 
were  not  attributable  to  either  party,  the  rate  of  compen- 
sation fixed  upon  by  the  contract  may  be  recovered.'  It 
is  the  duty  of  the  legal  representatives  of  a  deceased 
party  to  a  contract  to  carry  it  out  if  it  be  one  which  is 
not  terminated  by  the  death  of  the  party,  and  the  other 
party  may  treat  it  as  rescinded,  and  sue  in  assumpsit,  if 
such   representative   refuses   to   complete   the   contract.' 

■  Michener  v.  Dale,  23  Pa.  St.  59.  'Nichols  v.   Bucknam,   117    Mass. 

'  Nelson  v.  Howard,  5  Md.  327.  488. 

'  Pillsbury  v.  Pillsbury,  20  N.  H.  90.        '  Farwell  v.  Rockland,  62  Me.  296. 

*  Bellas  V.  Fagely,  19  Pa.  St.  273.  «  Dillon  v.  Masterton,  7  Jones  &  S. 

»  Ogdensburgh    etc.   R.   R.    Co.   v.  133;  Merrill  v.  R.  R.  Co.,  16  Wend. 

Frost,    21   Barb.    541;    Penobscot    v.  586;  30  Am.  Dec.  130. 
Dunn,  39  Me.  587;  Bangor  Bridge  Co.        '  Miller    v.    Xhompaon,     22    Ark. 

V.  McMahou,  10  Me.  478.  258. 
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Assumpsit  will  lie  for  the  recovery  of  the  wages  of  a  sea- 
man, who,  having  signed  shipping  articles,  afterwards 
became  incapacitated  and  was  unable  to  join  his  ship/ 
Where  accounts  have  been  settled,  and  certain  items  have 
been  omitted  by  mistake,  assumpsit  will  lie  for  their  re- 
covery.'' It  also  lies  against  a  sheriff  for  the  proceeds  of 
an  execution  received  by  him  or  his  deputy.'  And  a 
creditor  who  has  taken  collateral  security  for  payment 
of  a  bill  of  goods  is  not  bound  to  sue  on  the  special  agree- 
ment under  which  the  security  was  given,  but  may  bring 
indebitatus  assumpsit  for  the  value  of  the  goods.*  So 
where,  on  a  contract  for  the  sale  of  a  livery-stable,  the 
vendor  falsely  represented  that  he  had  the  exclusive  priv- 
ilege of  furnishing  carriages  to  the  guests  of  a  certain 
hotel,  and  that  such  privilege  was  worth  a  certain  specified 
sum,  it  was  held  that  the  contract  was  severable,  and  that 
indebitatus  assumpsit  could  be  maintained  for  such  sum.' 
Where  there  is  a  special  agreement  unperformed,  special 
assumpsit  must  be  brought  on  it;°  and  where  it  is  stipu- 
lated that  payment  is  to  be  made  in  specific  articles, 
there  must  be  a  special  count  for  damages  for  the  failure 
to  deliver  them.'  Where  the  plaintiff  has  performed  part 
of  an  entire  executory  contract,  and  then  improperly 
refuses  to  perform  the  remainder,  he  cannot  recover 
either  in  general  or  special  assumpsit.^ 

And  where  damages  are  claimed  for  the  non-performance 
of  an  executory  agreement,  and  the  damages  are  purely 
unliquidated,  a  special  count  is  necessary  to  support  an 
action  in  assum,psit?  Where  there  is  a  written  contract, 
but  if  all  that  remains  for  the  defendant  to  do  is  to  pay 

'  Sykes   v.    Summerel,    2    Browne  239;  Butterfield  v.  Seligman,  17  Mich. 

(Pa.),  225.  95;  Weia  v.  K.R.  Co.,  58  Pa.  St.  295. 

"  Sage  V.  Hawley,  16  Conn.  106;  41  '  Barnard  v.  Diokins,  22  Ark.  351. 

Am.  Dec.  128.  single  v.   Hanna,  22  111.  431;  74 

'  Overton  n.  Hudson,  2  Wash.  (Va.)  Am.  Deo.  161;  Pullmans.  Coming,  9 

172.  N.  Y.  174;  Mallon  v.  Birney,  11  Wis. 

♦  Leas  V.  James,  10  Serg.  &  R.  307.  111. 

'  Reybold  v.  Henry,  3  Houst.  279.  »  Cutwater  v.   Dodge,   7   Cow.   85; 

'  Sherman  «.  K.  R.  Co.,  22  Barb.  Vincent  v.  Rogers,  30  Ala.  471. 
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money,  the  plaintiff  having  fully  performed,  indebitatus 
assumpsit  will  lie,  and  the  contract  is  evidence  of  the 
debt.'  Where  a  manufacturer  put  in  an  apparatus  for 
defendant,  warranting  the  quality,  and  defendant  falsely 
represented  that  a  fire  had  been  caused  by  defects  in  the 
apparatus,  whereupon  the  manufacturer  duplicated  it, 
intending  to  make  no  charge,  it  was  held  that  he  could 
sue  on  the  common  courts  in  assumpsit  for  the  mate- 
rials so  furnished  and  money  expended.*  A  landlord 
may  maintain  assumpsit  against  one  who  knowingly 
buys  from  the  tenant  a  crop  to  which  the  landlord's 
lien  has  attached.'  One  who  accepts  a  bequest  of  the 
income  of  a  testator's  estate,  subject  to  a  condition  that 
he  pay  the  interest  on  encumbrances  on  the  land,  may  be 
sued  in  assumpsit  for  the  interest.*  When  two  persons, 
having  a  joint  option  for  the  purchase  of  real  estate,  con- 
tract to  complete  the  purchase  and  share  the  profits  of  a 
sale  by  them,  the  one  may  maintain  assumpsit  on  the 
common  counts  against  the  other  for  his  share  of  profits 
afterwards  so  made."  And  one  who  has  received  an  order 
for  the  payment  of  money  to  himself  may  maintain  as- 
suvipsit  against  the  drawee  of  the  order.'  Assumpsit,  as 
for  money  had  and  received,  lies  to  recover  money  col- 
lected by  a  receiver  acting  under  a  void  appointment." 

§  3692.  When  It  will  not  Lie.  — The  general  rule  is, 
that  implied  assumpsit  will  not  lie  where  there  is  an  ex- 
press promise,  nor  against  the  express  declaration  of  the 
party,  made  at  the  time  of  the  supposed  implied  assumpsit,^ 
except  where  an  obligation  imposed  by  law  supersedes 

»  Devecmon  v.  Shaw,  69   Md.    199;  '  Jaokaonv.  Emmens,  119Pa.  St.356. 

Dobbiua  v.  Pyrolusite  M.  Co.,  75  Ga.  '  VPhite  Pine  County  Bank  v.  Sad- 

450;  Scott  V.  Congdon;  106  Ind.  268;  ler,  19  Nev.  98. 

Spencer  v.   Dougherty,  23  111.   App.  ■  Johnson  ».  Powers,  21  Neb.  292. 

399.  «  Whiting  v.  Sullivan,  7  Mass.  107; 

'  Citizens'  Gas   Light    etc.    Co.   v.  Worthen    v.   Stevens,   4    Mass.   449; 

Granger,  118  111.  266.  Jewett  v.  Somersett,  1  Me.  125;  Reed 

•  Thornton  v.  Strauss,  79  Ala.  164.  v.  Lammel,  40  Minn.  397;  North  Hav- 

♦  Dreer   v.   Pennsylvania    Co.,   108  erhill  Water  Co.  v.  Metcalf,  63  N.  H. 
Pa.  St.  226,  427. 
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any  expression  of  will  by  the  party.'  And  where  the 
plaintiff's  rights  are  of  a  nature  higher  than  those  under 
simple  contract,  as,  for  instance,  where  the  obligation  is  of 
record  or  under  seal,  he  must  adopt  the  remedies  appro- 
priate to  the  enforcement  thereof,  and  cannot  sue  in 
assumpsit.^  Privity  of  contract  between  plaintiff  and  de- 
fendant is  also  generally  necessary  to  the  maintenance 
of  this  action;'  but  the  rule  is  subject  to  the  exceptions, 
that  where  property  has  come  to  the  promisor's  hands,  or 
is  under  his  control,  which  in  equity  belongs  to  a  third 
person,  or  where  the  plaintiff  is  solely  entitled  to  the 
benefit  of  a  promise  made  by  one  to  another  in  a  contract 
to  which  the  plaintiff  is  not  a  party.*  Where  the  contract 
is  not  for  the  payment  of  money,  but  the  performance  of 
some  other  act,  the  action  must  be  special,  and  assumpsit 
will  not  lie.'  So  where  by  the  terms  of  the  contract  it  is 
stipulated  that  the  performance  is  to  be  at  some  future 
date,  the  action  cannot  be  maintained."  Assumpsit  will 
not  lie  where  the  amount  to  which  the  plaintiff  is  entitled 
cannot  be  definitely  ascertained  without  recourse  to  a 
court  of  equity.'  And  where  there  is  no  promise,  express 
or  implied,  to  repay  money  paid  to  the  use  of  another, 
assumpsit  will  not  lie;  But  where  the  money  was  paid 
under  legal  process,  a  promise  will  be  implied.'    Assumpsit 

^  Proprietors   v.    Taylor,   6  N.  H.  *  Second  National  Bank  of  St.  Lonis 

499;   United  States  „.  Wolff,  Addis,  v.  Grand  Lodge,  98  U.  S.  123;  Peter- 

312.  son  t>.  Fosa,  12  Or.  81. 

2  McManus  v.  Cassidy,  66  Pa.  St.  *  Cochran  v.  Tatum,  3  T.  B.  Mon. 
260;  Hinkley  v.  Fowler,  15  Me.  285;  405;  Spratt  v.  McKinney,  1  Bibb,  595; 
Miller  v.  Watson,  5  Cow.  195;  Young  Brookes  v.  Scott,  2  Munf.  344. 

V.  Preston,  4  Cranch,  239;  Andrews  v.         «  Phelps    v.    Hubbard,    59    111.    79; 

Callender,  13  Pick.  484;  Hammond  v.  Felton   v.   Dickinson,    10    Mass.    287; 

Hopping,   13  Wend.  505;    Dubois  v.  Moore  v.  Nason,  48  Mich.  300;  Clark 

Doubleday,  9  Wend.  317.  v.   Smith,   14  Johns.  326;   Shepard  v. 

3  People  V.  Stelle,  103  111.  467;  Troy  Palmer,  6  Conn.  100;  O'Brien  «.  Mayer, 
Academy  v.  Nelson,  24  Vt.  189;  North  23  Mo.  App.  648. 

Providence  uDyerville Mfg.  Co.,  13  R.  '  Chaffee  v.  Franklin,  11  R.  I.  578; 

I.  45;  Curry  v.  Rogers,  21  N.  H.  247.  Douglass   v.   Skinner,   44  Conn.    338; 

But  see  Levinahon  ».  Edwards,  79  Ala.  Jackson  v.  King,  82  Ala.  432;  Lamson 

293,  where  it  was  held  not  necessary  i;.  Worcester,  58  Vt.  381. 

in  assumpsit  for  money  had  and  re-  *  Briscoe  v.  Power,  64  111.  72;  Logan 

oeived.  ti.  Talbot,  59  Cal.  652. 
360 
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for  use  and  occupation  will  not  lie  where  the  relation  of 
landlord  and  tenant  has  never  existed  between  the  par- 
ties, or  where  the  defendant's  possession  is  adverse/  and 
it  cannot  be  maintained  for  the  amount  of  a  promised 
loan  after  the  time  within  which  such  loan  was  to  have 
been  paid  back  has  expired.^  Where  rent  is  reserved  in 
a  lease  under  seal,  assumpsit  for  use  and  occupation  does 
not  lie.'  And  where  the  contract  fixes  the  price  to  be 
paid  for  services,  assumpsit  will  not  lie  on  quantum  meruit, 
as  for  work  and  labor  done.*  And  assumpsit  will  not  lie 
by  one  partner  against  another  unless  the  accounts  be- 
tween them  have  been  adjusted,  and  a  definite  sum 
ascertained  and  admitted  to  be  due  by  defendant  to  plain- 
tiff;' nor  to  recover  money  paid  under  duress,  where  the 
defendant  justly  owed  the  money  he  was  coerced  into 
paying.^ 

Assiompsit  will  not  generally  lie  to  recover  the  amount  of 
a  pecuniary  legacy,  or  for  a  share  of  an  intestate's  estate 
ordered  to  be  distributed.'  And  where  there  is  a  contract 
for  the  payment  of  plaintiff  at  a  fixed  salary,  an  action  on 
an  implied  assumpsit  cannot  be  maintained.'  Assumpsit 
will  not  lie  against  executors  on  their  promise  to  perform 
their  testator's  covenant;'  nor  against  contractors  for  the 

1  Stringfellow  v.  Curry,  76  Ala.  394;    Barclay,  106  Pa.  St.  155;  Seabrook  v. 
Fielder  v.  Childs,  73  Ala.  567;  Central    Moyer,  88  Pa.  St.  417. 

Mills  Co.  V.  Hart,  124  Mass.  123;  AuU        '  Mansurw.  Botts,  80  Md.  651;  Ladue 

Savings  Bank  v.   Anil,  80   Mo.    199;  v.  Seymour,  24  Wend.  60;  Anderson 

Wiggin  V.  Wiggin,  6  N.  H.  298;  Dixon  v.  Bice,  20  Ala.  239;  Campbell  v.  Dia- 

V.  Ahem,  19  Nev.  422;  Inman  v.  Mor-  triot  of  Columbia,  2  McAr.  533;  Hawk 

ris,  63  Miss.  347;  Rose  v.  Day,  21  111.  v.  Walworth,  4  Ark.  577. 
App.  139;  Barron  v.  Marsh,  63  N.  H.         "  Halsted  v.    Sohmelzel,   17   Johns. 

124;     Denver    Transfer    etc.    Co.    v.  80;  Williams  v.  Henshaw,  11  Pick.  82; 

Swem,  8  Col.  111.  22  Am.  Dec.  366. 

2  Stanley   v.    Nye,   51    Mich.   232;        "  McVane   v.    Williams,   50   Conn. 
Conway  v.  Log  Cabin  etc.   Building  548. 

Ass'n,  52  Md.  136.  '  Prescott  v.   Morse,   62  Me.   447; 

*  Smiley  v.  McLanthlin,  138  Mass.  Cowdin   v.    Perry,     11     Pick.     503; 

363;  Horton  v.  Cooley,  135  Mass.  589;  Cowell   v.   Oxford,    6   N.    J.    L.   432; 

Boston  V.  Binney,  11  Pick.  1;  60  Am.  Kelsey  v.  Deyo,  3  Cow.  133;  Knapp  v. 

Dec.  717;  Prial  v.  Entwistle,  10  Daly,  Hanford,   6  Conn.    176;    Vanlear   v. 

398;  Smith  v.  Stewart,  6  Johns.  46;  5  Haslett,  Wright,  457. 

Am.    Dec.   186;  Featherstonhaugh  v.  ^  Chandler  v.  State,  5  Har.  &  J.  284. 

Bradshaw,    1   Wend.   134;    Grove  ».  •  Landis  i;.  Urie,  10  Serg.  &  E.  316. 
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transportation  of  the  public  mail  for  money  inclosed  in 
a  way-letter  and  lost  by  their  agent;'  nor  against  a  cor- 
poration on  a  contract  under  seal  for  work  done  and 
materials  supplied;^  nor  against  a  public  officer  for  ne- 
glect of  duty  or  misconduct  in  office.*  And  assumpsit 
cannot  be  maintained  on  an  express  simple  contract 
which  is  unperformed;*  ^no^  on  an  award,  where  the  sub- 
mission to  arbitration  is  under  seal;'  nor  on  an  instru- 
ment purporting  to  be  sealed  by  both  parties,  but  which 
actually  bears  the  seal  of  one  only;"  nor  by  one  part 
owner  of  a  vessel  against  his  co-owner  for  money  paid 
out  by  the  plaintiff  on  their  joint  account,  unless  the 
accounts  of  the  voyage  have  been  settled  and  balance 
struck;'  nor  can  assumpsit  be  maintained  by  a  r^esiduary 
legatee  against  the  widow  of  an  executor  for  money  of 
the  estate  appropriated  by  her.*  From  a  contract  for 
the  sale  and  purchase  of  real  estate,  a  part  of  the  land 
intended  to  be  included  was  omitted.  The  purchaser 
brought  assumpsit  for  the  value  of  such  land  or  a  return 
of  a  proportionate  part  of  the  purchase-money,  but  it  was 
held  that  the  action  would  not  lie."  Unless  there  is  an 
express  promise  to  pay  assessments  on  shares  of  the  capi- 
tal stock  in  a  corporation,  assumpsit  will  not  lie  for  their 
recovery."  Where  services  have  been  voluntarily  ren- 
dered, there  must  be  a  contract,  express  or  implied,  for 
their  payment,  or  assumpsit  will  not  lie;  and  a  verbal 
promise  after  their  performance  will  not  suffice."    Where, 

^  Hutchins  v.  Bracket*,  22  N.   H.  McCargo  v.   Crutoher,   23  Ala.   575; 

252;  53  Am.  Deo.  248.  Eorton  v.  Ronalds,  2  Port.  79;  TuUia 

2  Porter  v.  R.  R.  Co.,  37  Me.  349.  v.  Sewell,  3  Ohio,  10. 

'  Bailey  v.  Butterfield,  14  Me.  112;        «  Hatch  v.  Crawford,  2  Port.  54. 
Charleston  v.   Stacy,   10  Vt.  562;  Os-        '  Maguire  v.  Pingree,  30  Me.  508. 
born  V.  Bell,   5  Denio,    370;  49  Am.         8  gmith  v.  Jewett,  40  N.  H.  513. 
Dec.   275;    McMillan  v.   Eastman,   4        »  Rand  v.  Webber,  64  Me.  191. 
Mass.  378.  "  Dutchess  Cotton  Mfg.  Co.  v.  Da- 

*  Charles    v.    Dana,     14    Me.    383;  vis,   14  Johns.  238;   7  Am.  Dec.  459; 

Camp  V.  Barker,  21  Vt.  469;  Dermott  Franklin  Glass  Co.  v.  White,  14  Mass. 

«.  Jones,  23  How.  233;  Wootena.  Read,  286;  Worcester  etc.  Corp.  v.  Willard, 

10  Miss.  585;  Kelly  v.  Foster,  2  Binn.  5  Mass.  80;  4  Am.  Dec.  39. 
4;  Speaker.  Sheppard,  6  Har.  &  J.  81;         "  Sanderson  v.  Brown,  57  Me.  308; 

Felton  V.  DickiDson,  10  Mass.  287.  Watkins  v.  Trustees  etc.,  41  Mo.  302; 

"  Holmes  ».   Smith,    49    Me.    242;  Force  v.  Haines,  17  N.  J.  L.  385. 
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however,  the  act  done  by  the  plaintiff  was  one  of  neces- 
sity, or  one  which  it  may  be  assumed  the  defendant 
would  have  done  had  he  known  of  the  circumstances, 
the  law  will  imply  a  promise  to  pay,  and  assumpsit  will 
lie.^  Where  the  defendant  has  given  a  collateral  under- 
taking to  pay  the  debt  of  a  third  person,  assumpsit  will 
not  lie,  but  a  special  action  must  be  brought.^ 

The  price  of  growing  grain  cannot  be  recovered  in  this 
form  of  action;'  and  it  will  not  lie  on  a  judgment,  either  of 
a  court  of  the  state  in  which  the  action  is  brought  or  of 
another  state.*  Even  though  the  contract  is  not  under 
seal,  and  has  been  performed,  assumpsit  will  not  lie  if  the 
consideration  is  payable  otherwise  than  in  money .^  And 
assumpsit  on  a  quantum  meruit  cannot  be  maintained 
where  there  is  no  express  abandonment  of  the  written 
contract  by  the  parties.^  No  recovery  can  be  had  for 
goods  delivered  in  payment  of  an  invalid  subscription, 
although  in  ignorance  of  the  law  affecting  the  contract/ 
And  where  goods  are  furnished  upon  an  executed  con- 
sideration, assumpsit  cannot  be  maintained  for  their  price, 
although  the  original  agreement  was  void  under  the 
statute  of  frauds.'  A  recovery  cannot  be  had  upon  a 
quantum  meruit  for  literary  services,  under  a  contract 
which  provides  that  compensation  therefor  is  to  be  de- 
rived solely  from  a  division  of  profits  from  sales  after 
publication.'  And  where  water  runs  into  one  quarry 
from  an  adjoining  quarry,  the  owner  of  the  former,  who 
pumps  the  water  out  of  it,  and  thereby  out  of  both,  cannot 
maintain  assumpsit  against  the  owner  of  the  latter  quarry, 

'  Hewett  V.  Bronson,  5  Daly,  1.  Spratt   v.    McKinneys,    1   Bibb,    595; 

2  Elder  v.  Warfield,  7  Har.  &  J.  391;  Nesbit  v.  Ware,  30  Ala.  68;  Duncan  v. 

Johnson  v.  Clark,  5  Blackf.  564.  Littell,  2  Bibb,  424;  Bradley  v.  Levy, 

s  Lewis  V.  Culbertson,  11  Serg.  &  R.  5  Wis.  400. 
48;  14  Am.  Dec.  607.  « MoGfrann  v.  R.  R.  Co.,  29  Pa.  St. 

*  Vail  V.  Mumford,  1  Root,  142;  Mc-  82. 
Kim  V.  Odorn,  12  Me.  94;  India  Rub-        '  Valley   R.    R.    Co.    v.   Lake   Erie 

ber  Co.  v.  Hoit,  14  Vt.  92;  Garland  v.  Iron  Co.,  46  Ohio  St.  44. 
Tucker,  1  Bibb,  361;  Andrews  v.  Mont-        »  Starratt  v.  Mullen,  148  Mass.  570; 

gomery,  19  Johns.  162;  10  Am.  Deo.213.  Deyo  v.  Ferris,  22  111.  App.  154. 

^  Brookes   v.    Scott,    2    Munf.    344;        »  Keyser'a  Appeal,  124  Pa.  St.  80. 
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in  the  absence  of  any  promise  to  pay  for  such  service.^ 
Where  a  man  and  a  woman  live  together  as  husband  and 
wife,  but  the  man  has  a  former  wife  living,  implied  as- 
sumpsit for  work  and  labor  as  housekeeper  will  not  lie 
against  him  at  the  suit  of  the  woman;''  and  where  money 
has  been  paid  voluntarilj'-  with  a  full  knowledge  of  the 
facts  and  circumstances,  assumpsit  will  not  lie  to  recover 
it  back;'  and  even  where  money  is  paid  under  protest  to 
the  clerk  of  the  court,  under  a  judgment,  it  cannot  be  re- 
covered back  on  the  ground  that  the  judgment  was  invalid.* 
And  where  the  transaction  is  unaflfected  by  any  fraud, 
trust,  confidence,  or  the  like,  and  both  parties  knew  all 
the  facts,  money  paid  under  a  mistake  of  law  cannot  be 
recovered  back.'  Where  the  assessment  on  property  was 
obviously  invalid,  a  threat  to  sell  it  for  a  tax  delinquent 
under  such  assessment  does  not  amount  to  such  duress  as 
will  entitle  one  paying  the  tax  to  recover  it  back  in  as- 
sumpsit for  money  paid;°  and  money  paid  in  the  discharge 
of  an  execution  issued  on  a  dormant  voidable  judgment 
of  a  justice  of  the  peace,  either  with  or  without  protest,  is 
a  voluntary  payment,  and  cannot  be  recovered  back.^ 
Where  one  volunteers  to  pay  a  debt  of  another,  the  latter 
is  under  no  obligation  to  repay  it.^  And  if  a  corporation 
has  practically  paid  a  debt  due  to  a  bank  from  another 
corporation,  it  cannot  recover  the  money  so  paid  simply 
on  the  ground  that  it  was  not  under  any  legal  obligation 
to  make  the  payment.'  Where  money  is  lent  with  an 
express  understanding  that  it  is  to  be  used  for  gambling, 

'Ulmerw.  Farnsworth,  80  Me.  500.  Am.  Rep.  571;  Erkens  v.  Nicolin,  39 

^  Cooper  V.  Cooper,  147  Mass.  370;  9  Minn.  461;  Phelps  v.  New  York,  112 

Am.  St.  Rep.  721.  N.  Y.  216;  Shriver  v.  Garrison,  30  W. 

'  Morley  v.  Carlson,  27  Mo.  App.  5;  Va.  456;  Hurst  v.  Morgan,  31  W.  Va. 

Sohwarzenbaoh  i>.  Odorless  Excavating  521. 

Co.,  65  Md.  34;   57  Am.  Rep.  301;  "Cooper  v.   Chamberlain,   78    Cal. 

Gilliam  v.  Alford,  69  Tex.  267;  Har-  450.     And  see  Bailey  v.  Paullina,  69 

vey  V.  Girard,  119  Pa.  St.  212;  Dev-  Iowa,  463. 

ereux  v.  Rochester  German  Ins.  Co.,  '  Gerecke  r.  Campbell,  24  Neb.  306. 

98  N.  C.  6.  8  Brenemau's   Appeal,    121    Pa.   St. 

'  MoBrido  v.  Lathrop,  24  Neb.  93.  641. 

'  Wheeler  v.  Hathaway,  58  Mich.  »  Central  Texas  etc.  Co.  v.  Weems, 

77;  Rector  v.  Collins,  46  Ark.  167;  55  73  Tex.  252. 
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assumpsit  will  not  lie  to  recover  it  back;*  and  where  a 
person  was  induced  by  the  fraudulent  representations  of 
the  promoter  of  a  corporation  to  subscribe  for  stock,  and 
paid  his  subscription  to  the  person  holding  the  office  of 
treasurer,  he  cannot,  by  rescinding  the  contract,  maintain 
an  action  for  money  had  and  received  against  the  other 
share-holders,  even  if  the  corporation  is  invalid  and  the 
share-holders  are  partners.^  Assumpsit  for  money  had  and 
received  cannot  be  maintained  by  minors  for  rents  of  a 
building  which  their  father  has  agreed  shall  go  to  reim- 
burse one  who,  in  pursuance  of  a  contract  with  the  father, 
has  erected  it  on  the  minors'  land.' 

§  3693.  Parties. — The  general  rule  is,  that  the  action 
of  assumpsit  may  be  maintained  by  the  person  from  whom 
the  consideration  for  the  promise  moved,  or  for  whose 
benefit  it  was  paid.*  And  though  the  rule  is  not  applica- 
ble in  the  case  of  a  covenant  under  seal  for  the  benefit  of 
a  third  person,  a  sealed  instrument  may  be  used  as  evi- 
dence in  assumpsit,  where  there  is  no  provision  in  it  for 
payment  to  or  for  the  use  of  the  party  to  be  benefited.' 
And  where  a  promise  is  made  to  one  person  for  the  bene- 
fit of  another,  this  action  may  be  maintained  thereon, 
either  by  the  promisee  or  the  person  for  whose  benefit  the 
promise  was  made.*  Where  the  defendant  had  bought 
the  business  and  store  of  a  third  person,  and  agreed  to 
pay  certain  debts  specified  on  the  bill  of  sale,  including 
one  owing  to  the  plaintifi',  it  was  held  that  assumpsit  could 
be  maintained  by  plaintifi"  against  the  defendant  on  such 

'  Tyler  v.  Carlisle,  79  Me.  210;   1  Am.  Deo.  591;  Todd  v.  Tobey,  29  Me. 

Am.  St.  Rep.  301.  219;  Hinkley  v.  Fowler,   15  Me.  285; 

2  Perry  v.  Hale,  143  Mass.  540.  Farlow  v.  Kemp,  7  Blackf.  544;  Vfai- 

*  McK.ee  v.  Preston,  66  Cal.  522.  ren   Academy   v.  Starrett,  5   Blackf. 

'  Rogers   v.    Gosnell,    58    Mo.    589;  179;   Harper  v.  Ragan,  2  Blackf.  39; 

Strohecker  v.  Grant,    16   Serg.  &  R.  Barker  v.  Bucklin,  2   Deuio,   45;    43 

241;    Kreutz   v.    Livingston,    15   Cal.  Am.  Dec.   726;    Schemerhorn  v.  Van- 

344;   Felton   v.    Dickinson,    10   Mass.  derheyden,  1  Johns.  139;  3  Am.  Dec. 

287;  Huokabee  v.  Barry,  14  Ala.  263;  304. 

Lovely  v.  Caldwell,  4  Ala.  684;  Mot-        "  Hinkley  ti.  Fowler,  15  Me.  285. 
ley  V.  Mfra.  lus.  Co.,  29  Me.  337;  50        «  Steenea.  Aylesworth,  ISConu.  244. 
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promise.*  And  if  money  be  given  to  one  person  to  be  de- 
livered to  another,  the  right  to  the  money  is  transferred 
to  the  latter,  and  he  may  maintain  an  action  of  assumpsit 
for  its  recovery.''  Where  land  is  conveyed  subject  to  a 
mortgage,  for  which  the  grantor  is  personally  liable,  and 
the  deed  declares  that  the  grantee  is  to  pay  the  mortgage  as 
a  part  of  the  purchase-money,  the  grantor  may  maintain 
assumpsit  against  him,  the  grantee  not  having  executed 
the  deed,  without  having  himself  first  paid  the  amount 
of  the  mortgage.'  Where  the  defendant  obtained  goods  on 
the  letter  of  credit  of  the  plaintiff,  who  subsequently  paid 
for  the  same,  it  was  held  that  the  plaintiff  was  the  proper 
party  to  sue  defendant  in  assumpsit,  although  the  goods 
had  been  charged  to  defendant  and  a  third  person,  and 
plaintiff  had  paid  without  suit.*  And  where  a  third  per- 
son remitted  money  to  defendant  to  be  paid  over  to  plain- 
tiff, and  afterwards  the  defendant  promised  to  pay  it  over 
to  plaintiff,  assumpsit  can  be  brought  by  the  plaiiitiff 
against  defendant  to  recover  the  money .^  Where  A  was 
indebted  to  B,  and  B  to  0,  and  it  was  agreed  between 
them  that  A  should  pay  G  the  amount  of  the  debt  due  B, 
and  0  agreed,  with  the  consent  of  A  and  B,  to  take  A  as 
his  debtor,  it  was  held  that  C  might  sue  A  for  the  amount, 
and  that  B's  debt  to  C  was  extinguished.'  Where  an  at- 
torney receives  a  note  for  collection  from  an  agent,  of 
whose  ageUcy  he  is  not  informed,  either  the  agent  or 
his  principal  may  maintain  an  action  upon  the  implied 
promise  to  pay  over  the  amount  collected.^  Assumpsit  on 
a  quantum  meruit,  for  work  done  by  two  partners,  must  be 
brought  in  the  name  of  both,  though  the  contract  was 
made  by  one  before  the  partnership.*  And  the  assignee 
of  a  chose  in  action,  to  whom  the  de.btor  has  promised 

1  Corl  V.  Riggs,  12  Mo.  430;  Belt  v.  *  Lindsay  v.  Moore,  9  Mo.  176. 

McLaughlin,  12  Mo.  433.  »  Wyman  v.  Smith,  2  Sandf.  331. 

''  Hitchcock  V.  Lukens,  8  Port.  233.  '  Grover  v.  Sima,  5  Blaokf.  498. 

'  Rawson  v.  Copland,  2   Sand.   Ch.  '  Atoherson  v.  Talbot,  5  Dana,  324. 

251;  Burr  v.  Beers,  24  N.  Y.  178;  80  «  Schnader  v.  Schnader,  26  Pa.  St. 

Am.  Deo.  327.  384. 
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payment,  may  support  assumpsit  against  such  debtor.' 
So,  also,  the  assignee  of  a  person  having  only  an  equita- 
ble title  to  a  vessel  may  bring  assumpsit  for  her  earnings 
in  the  name  of  his  assignor.^  Also,  where  personal  prop- 
erty attached  on  several  writs  was  sold  ty  consent  of  par- 
ties, and  the  proceeds  paid  over  as  an  aggregate  sum  by 
the  officer,  to  the  attorney  of  all  the  parties,  who  retained 
the  same  until  after  suing  out  execution,  it  was  held  that 
he  was  liable  in  assumpsit  to  each  plaintiff  for  his  propor- 
tion of  the  proceeds,  according  to  the  priority  of  his  at- 
tachment.' But  where,  upon  the  completion  of  a  contract 
for  labor,  the  balance  due  the  contractor  was,  at  his 
request,  placed  to  the  credit  of  a  third  person,  it  was  held 
that  the  latter  could  not  maintain  an  action  in  his  own 
name,  he  being  a  stranger  to  the  contract  and  consider- 
ation.^ And  where  two  persons,  for  a  consideration  suf- 
ficient as  between  themselves,  covenant  to  do  some  act 
which,  if  done,  would  incidentally  result  in  the  benefit  of 
a  mere  stranger,  the  latter  cannot  maintain  assumpsit 
thereon.*  If  a  bank  takes  a  draft  as  so  much  money, 
and  agrees  to  pay  the  note  of  the  person  who  delivers  the 
draft,  the  holder  of  the  note,  thereafter  assenting  to  such 
arrangement,  may  recover  the  amount  of  the  note  from 
the  bank;  the  indebtedness  of  the  maker  of  the  note 
being  a  sufficient  consideration,  and  the  holder  becoming 
thereby  the  party  beneficially  interested  and  entitled  to 
sue.' 

§  3694.    Right  to  Elect  between  Assumpsit  and  Tort. — 

Where  personal  property  has  been  wrongfully  taken  from 
its  owner,  he  may  in  many  cases  waive  the  tort  and  sue 
in  assumpsit  for  the  value  of  the  property  of  which  he  has 

'  Lang  V.  Fiske,  11  Me.  385.  '  Lake   Ontario   etc.    R.  R.    Co.  v. 

"  Brigham  v.  Clark,  20  Pick.  43.  Curtiss,    80  N.    Y.    219;    Simpson  v. 

'  Hardy  v.  Peters,  19  Pick.  370.  Brown,  C8  N.  Y.  355. 

*  Robertson   v.   Reed,   47    Pa.  St.        "  Commercial    Bank    v.    Wood,    7 

115.  Watts  &  S.  89. 
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been  deprived.*  There  is  some  conflict  in  the  decisions 
as  to  whether  the  owner  of  property  wrongfulTy  converted 
can  waive  the  tort  and  sue  in  assumpsit  when  the  defend- 
ant has  not  sold  the  goods,  but  retains  possession  of  them.^ 
But  the  weight  of  authority  seems  to  be  that  the  election 
may  be  made,  at  all  events  where  the  property  has  been 
used  by  the  wrong-doer  and  its  character  and  condition 
altered.'  The  right  of  election  thus  given  is  based  upon 
the  principle  that  a  party  cannot  be  permitted  to  deny 
liability  for  the  value  of  the  goods  he  has  taken  or  the 
money  he  has  received  for  them,  on  the  ground  that  his 
appropriation  of  them  was  wrongful,  as  by  so  doing  he 
would  be  taking  advantage  of  his  own  wrong.*  The  ac- 
tion of  assumpsit,  also,  enables  the  defendant  to  pay  money 
into  court  or  to  plead  a  set-off.°  And  under  the  law  of 
some  of  the  states,  the  defendant  escapes  liability  for  ar- 
rest where  no  actual  fraud  has  been  committed  by  him." 
It  is  also  more  advantageous  to  the  plaintiff,  as  it  can  be 
maintained  against  the  legal  personal  representatives  of 
the  defendant  where  the  action  in  tort  would  not  survive.' 
It  is,  however,  not  always  an  easy  matter  to  decide  whether, 
under  the  circumstances  of  any  particular  case,  the  right 
of  election  exists  or  not;  but  where  the  defendant  has 
sold  or  disposed  of  the  property,  and  received  money  or 
money's  worth  for  it,  the  rule  is  well  established,  that  the 
tort  may  be  waived  and  an  action  of  assumpsit  maintained.' 

'  MoCullough    V.    MoCuUough,    14  612;  Alsbrook  v.  Hathaway,  3  Sneed, 

Pa.  St.  295;  Willet  v.  Willet,  3  VPatts,  454;  Abbott  v.  Blossom,  66  Barb.  353; 

277;  Isaacs  v.  Hermann,  49  Miss.  449;  Jones   v.  Gregg,   17   lud.  84;   Hill   v. 

Cummings  v.  Noyes,   10  Mass.   433;  Davis,  3  N.  H.  384;  Butts  v.  Collins, 

Chambers    v.    Lewis,    2    Hilt.    591;  13  Wend.  154. 

Sangster  v.  Commonwealth,  17  Gratt.  *  Abbott  v.  Blossom,  66  Barb.  353. 

124.  ^  Butts  V.  Collins,  13  Wend.  156. 

^HarpendingB.  Shoemaker,  37  Barb.  «  Eoth  v.  Palmer,  27  Barb.  652. 

270;  MoKnight  v.  Dunlap,  4  Barb.  36;  '  Cravath  v.   Plympton,    13    Mass. 

Watson    V.    Stever,    25    Mich.    386;  454. 

Tryon  v.  Baker,  7  Lans.  511;  Winch-  ^  Barlow  o.  Stalworth,  27  Ga.  517; 

ell   V.   Noyea,  23  Vt.  303;   Fuller   v.  Pike  o.  Bright,  29  Ala.  332;  Jones  v. 

Duren,  36  Ala.  73;  76  Am.  Deo.  318;  Hoar,  5  Pick.  285;  Watson  v.  Stever, 

Smith  V.  Smith,  43  N.  H.  536.  25  Mich.  386;  Staat  v.  Evans,  35  111. 

»  McGoIdrick  v.  Willits,  52  N.  Y.  455. 
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And  where  a  sale  of  goods  has  been  induced  by  the  fraud 
of  the  purchaser,  the  vendor  may  repudiate  the  contract, 
waive  the  tort,  and  sue  in  assumpsit  for  goods  sold  and 
delivered.* 

It  is  also  held  in  some  of  the  states  that  an  action  for 
money  had  and  received  will  lie  in  a  case  where  money  or 
goods  have  been  feloniously  taken,  and  that  even  before 
criminal  proceedings  have  been  taken  against  the  wrong- 
doer.^ The  right  of  election,  however,  cannot  be  exer- 
cised partially,  and  the  tort  must  be  waived  in  its  entirety, 
or  not  at  all.  So  if  the  plaintiff's  property  has  been 
wrongfully  sold  by  one  assuming  to  act  as  his  agent, 
the  authority  of  the  agent  is  ratified  when  the  plaintiff 
brings  assumpsit  against  the  purchaser  of  the  goods.' 
Whether  the  plaintiff  has  elected  to  waive  the  tort  was, 
at  common  law,  indicated  by  his  bringing  assumpsit  in- 
stead of  an  action  in  tort;  but  under  the  New  York  code 
the  statement  of  facts,  as  appearing  in  the  complaint  or 
the  form  of  relief  demanded,  determines  whether  there  is 
a  waiver  or  not;  and  where  the  facts  are  such  as  would 
justify  an  order  of  arrest,  the  action  is  held  to  be  in -tort.* 
Where  property  owned  by  several  tenants  in  common  has 
been  converted,  they  may  all  waive  the  tort  and  join  in 
assumpsit,  or  each  one  may  bring  a  separate  action  for 
his  interest,  without  joining  the  others.'  And  where  the 
gist  of  an  action  is  a  tort,  if  it  arises  out  of  a  contract, 
the  plaintiff  may  declare  in  tort  or  in  contract,  at  his  elec- 
tion.°  Where  the  plaintiff  was  imprisoned  under  a  sen- 
tence of  a  court  having  no  jurisdiction,  it  was  held  that 
he  might  waive  the  tort  and  bring  assumpsit  against  the 

'Blalocku.  Phillips,  38  Ga.  216;  Wi-  83.     CoKi!r-a,  Belknap  ii.  Milliken,  23 

gand  V.  Siohel,  33  How.  Pr.  174;  As-  Me.  381. 

outney  Bankjj.McOrmsby,  28Vt.  721;  '  Brigham  u.  Palmer,  3  Allen,  450. 

Gray  v.  Griffith,  10  Watts,  431;  Bene-  •  Chambers  v.  Lewis,  2  Hilt.  591. 

diet  V.  Nat.  Bank  o£  Commonwealth,  4  '  Tankersley  v.  Childers,  23  Ala.  781, 

Daly,  171.  « Vasse    v.    Smith,    6   Cranch,    226; 

"  Benedict    t>.   Nat.   Bank  of  Com-  Stoyel  v.  Westoott,    2    Day,  422;    2 

monwealth,  4  Daly,   171;  Boston  and  Am.    Deo.    109;  Bulkley   v.  Storer,  2 

Worcester  R.  R.  Co.  v,  Dana,  1  Gray,  Day,  531. 
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keeper  of  the  penitentiary,  who  had  been  benefited  by  liis 
labor  during  his  confinement;*  and  an  infant  may  be  sued 
in  assumpsit  for  money  had  and  received  for  money 
wrongfully  taken  by  him.^  But  assumpsit  will  not  lie 
against  a  public  ofiScer  for  selling  the  personal  property 
of  the  plaintiff,  in  good  faith,  under  color  of  lawful  au- 
thority.' 

There  are  many  cases  in  which  the  right  of  election 
exists  as  against  the  defendant  personally,  but  after  his 
death  the  only  remedy  is  in  assumpsit,  as  in  those  per- 
sonal actions  which  do  not  survive,  but  where  the  wrong- 
ful act  of  the  deceased  not  only  inflicted  injury  on  the 
plaintiff,  but  was  a  source  of  advantage  to  the  estate  of 
the  deceased,  by  reason  of  the  acquisition  of  the  property 
belonging  to  the  plaintiff.*  Where  growing  wood  which 
has  been  wrongfully  cut  and  carried  away  cannot  be 
found  to  be  returned  in  specie,  the  owner  may  waive  the 
tort  and  sue  for  the  value  of  the  wood,  as  on  an  implied 
contract  of  sale.'  And  where  an  intruder  or  trespasser 
upon  a  wharf  collects  wharfage  of  steamboats,  the  owner 
of  the  wharf  may  waive  the  trespass  and  recover  the 
amount  collected  in  assumpsit  for  money  had  and  received." 
Either  tort  or  assumpsit  will  lie  where  the  pledgee  of  prop- 
erty refuses  to  restore  it  upon  request  and  performance 
of  the  obligation  to  secure  which  the  pledge  was  made.' 
But  where  the  defendant,  a  trespasser,  had  cut  and  car- 
ried away  grass  belonging  to  the  plaintiff,  but  had  not 
sold  it,  nor  had  any  benefit  from  it  but  in  its  use,  there  is 
no  right  of  election,  and  the  tort  cannot  be  waived.*  So  if 
a  corporation  under  legislative  authority  improves  a  stream 

'  Patterson  v.   Prior,   18  lud.  440;  '  Halleok  v.  Mixer,  16  Cal.  574. 

81  Am.  Dec.  367.  «  O'Conley  v.  Natchez,  9  Miss.   31 ; 

'  Elwell  V.  Martin,  32  Vt.  217.  40  Am.  Deo.  87. 

'  Osboru  V.  Bell,  5   Denio,  370;  49  '  International   Bank   ».  Monteath, 

Am.  Dec.  275.  39  N.  Y.  297. 

*  Ford  V.  Caldwell,  3  Hill  (S.  C. ),  248;  «  Balch  v.  Patten,  45  Me.  41;  71  Am. 

Cravath  v.  Plympton,  13  Mass.  453;  Dec.  526. 
Ryan  v.  Marsh,  2  Nott  &   McC.  156; 
Wilbur  V.  Gilmore,  21  Pick.  252. 
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to  make  it  suitable  for  rafting  logs,  and  the  stream  and 
improvements  are  made  use  of  by  another  company  with- 
out permission,  the  former  cannot  waive  the  tort  and  sue 
upon  an  implied  promise  to  pay  for  such  use/  Assump- 
sit cannot  be  maintained  by  the  owner  of  a  horse  against 
one  who  has  exchanged  it  for  another,  and  has  not  sold 
such  other.^  And  the  doctrine  of  election  applies  only 
where  the  owner  of  the  property  converted  has  a  right  to 
the  money  produced  by  a  sale  thereof  at  the  time  when 
the  tort  was  committed.'  And  where  the  plaintiff's  goods 
were  destroyed  by  fire  while  in  the  possession  of  the  de- 
fendant, who  had  tortiously  taken  them,  the  plaintiff  can- 
not waive  the  tort  and  sue  in  assumpsit.* 

The  vendor  of  goods  sold  on  credit  cannot  bring  as- 
sumpsit for  goods  sold  before  the  credit,  has  expired,'  unless 
he  can  show  that  the  purchaser  induced  him  to  sell  the 
goods  by  fraudulent  representations,  when  it  is  held  that 
the  fraud  vitiates  the  clause  as  to  credit,  and  enables  the 
vendor  to  sue  at  once  for  his  money.*  Where  one  is 
compelled  to  pay  money  owing  to  a  breach  of  covenant 
by  another,  he  may  recover  it  back  either  in  an  action  of 
assumpsit  or  covenant,  as  he  may  elect.'  And  a  recovered 
lunatic  can,maintain  assumpsit  against  his  late  guardian 
for  the  balance  in  his  hands,  although  he  might  elect  to 
sue  on  the  guardian's  bond.*  The  right  of  election  still 
subsists  under  the  code  practice.  Though,  as  there  is  now 
only  one  form  of  action,  it  is  often  a  matter  of  considera- 
ble difficulty  and  importance  to  decide  whether  the  plain- 
tiff has  waived  the  tort  and  elected  to  sue  as  in  assumpsit.^ 
Where  the  facts  stated  in  the  complaint  or  petition  show 

1  Carson  River  etc.  Co.  v,  Bassett,  2  *  Wigand   v.    Siohel,  33  How.  Pr. 

Nev.  249.  174. 

« Fuller  V.  Dureu,  36  Ala.  73;   76  '  Weaver  v.  Bentley,  1  Gaines,  47; 

Am.  Dec.  318.  Douglass  v.  Waer,  Anth.  179. 

'  Jones  V.  Baird,  7  Jones,  152.  "  Shepherd  v.  Newkirk,  21  N.  J.  L. 

*  Sohweizer  v.  Weiber,  6  Rich.  1.59.  302. 

5  Allen  V.  Ford,  19  Pick.  218;  Gal-  »  Bliss  on  Code  Pleading,  sees.  153, 

loway  V.  Holmes,  1  Doug.  (Mich.)  130.  155. 
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that  the  plaintiff  is  entitled  to  exercise  the  right  of  elec- 
tion, it  is  held  that  the  prayer  may  be  resorted  to  to  de- 
termine whether  or  not  the  tort  has  been  waived.*  But 
where  the  allegations  of  the  complaint  show  an  action  of 
tort,  the  plaintiff  will  not  be  permitted  to  recover  as  upon 
contract  for  money  had  and  received.^  And  where  an 
action  of  contract  is  stated,  the  nature  of  the  cause  of 
action  is  not  changed  by  adding  allegations  showing 
fraud,  in  compliance  with  code  provisions  as  to  arrest.* 

§  3695.  Pleading.  —  The  use  of  the  common  counts 
in  assumpsit  is  retained  under  the  code  practice  in  some 
of  the  states;*  and  a  plaintiff  may  declare  on  a  special 
contract,  and  failing  to  prove  it,  may  recover  on  a  quantum 
meruit;^  and  suit  may  be  brought  under  the  common 
count  for  work  and  labor  done,  and  evidence  of  a  special 
contract  admitted  to  show  the  value  of  the  work;'  but  no 
recovery  can  be  had  under  the  common  counts  for  work 
done  under  special  written  contract.^  In  an  action  of 
indebitatus  assumpsit  to  recover  money  alleged  to  have 
been  illegally  exacted,  a  declaration  which  avers  the  fact  of 
indebtedness  and  a  promise  in  consideration  thereof  is 
sufficient.'  With  regard  to  the  propriety  of  alleging  the 
fictitious  promise  as  at  common  law,  the  decisions  are  not 
harmonious,  but  the  weight  of  authority  appears  to  be 
against  the  allegation.'    The    declaration  or  complaint 

1  Corry  v.  Gaynor,  21  Ohio  St.  277;  319;  Smith   <..    Lippenoott,   49  Barb. 
Gillett  V.  Treganza,  13  Wis.  472.  398. 

2  Allen  V.  Allen,  52  Hun,  398;  Neu-  •>  Scott  ».  Congdon,  106  Ind.  268. 
decker  v.  Kohlberg,  81  N.  Y.  297. .  '  Hubbard  v.  New  York  etc.  Invest- 

'  Hoboken  Beef  Co.  v.  Loeflfel,  23  ment  Co.  Bank,  119  U.  S.  696. 
Abb.  N.  C.  93.  8  Liverpool  etc.     Steamship  Co.   v. 

*  Farron  v.  Sherwood,  17  N.  Y.  227;  Comm'rs  of  Emigration,  113  U.  S.  33. 
Hosley  v.  Black,  28  N.  Y.  438;  Hurst        »  Wilkins   v.  Stidger,    22  Cal.    235; 

V.  Litchfield,  39  N.  Y.   377;  Fella  v.  Stephenson  v.   Ballard,  50  Ind.    176; 

Vestvali,  2    Keves,    152;    Grauuis  v.  Wills  v.  Wills,  34  Ind.  106;  Jordan  etc. 

Hooker,  29  Wis.  65;  Freeborn  v.  Gla-  Co.  v.  Morley,  23  N.  Y.  552;  Allen  v. 

zier,   10   Cal.    337;  Magee  v.  Kast,  49  Patterson,   7   N.  Y.  476;   Cropsey  v. 

Cal.    141;   Van   Brunt  v.  Mather,    48  Sweeney,    27    Barb.     310;    Moore   v. 

Iowa,  503.  Hobbs,  79  N.  C.   535.    Contra,  Booth 

'  Taylor  v.  Pinckney,  12  Civ.  Proc.  ti.  Farmers'  and  Mech.  Bank,  65  Barb. 

Rep.  107;  Sussdorffo.  Schmidt,  55  N.  Y.  457;  Bird  v.  Meyer,  8  Wis.  362. 
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must  set  out  the  promise,  either  expressly  or  by  clear  im- 
plication,^ the  consideration  on  which  the  contract  is 
based,^  and  the  breach  thereof.'  The  consideration  must 
be  truly  stated,  and  must  be  proved  as  laid  in  the  declara- 
tion.* The  declaration  is  of  two  kinds,  general  or  special, 
the  former  being  the  indebitatus,  or  common  count,  and 
the  latter  requiring  the  terms  of  the  contract  to  be  stated 
specially.*  The  indebitatus  count  requires  only  a  general 
recital  of  a  consideration,  promise,  and  breach,  and  sev- 
eral of  the  common  counts  are  often  used  to  describe  the 
same  cause  of  action.* 

The  only  distinguishing  feature  between  the  common 
counts  in  assumpsit  and  in  debt  is,  that  in  the  former 
action  the  word  "promised"  is  used,  and  in  the  latter  the 
word  "agreed."'  In  assumpsit  for  goods  sold,  the  declara- 
tion must  allege  the  value  of  the  goods,  or  that  the  de- 
fendant promised  to  pay  a  certain  sum  for  them;  a  mere 
allegation  of  his  indebtedness  in  a  certain  sum  is  not 
enough.'  And  a  count  in  general  terms  "for  certain  lands 
sold  and  conveyed"  is  bad.  The  lands  should  be  de- 
scribed.' So  in  assumpsit  for  rent,  the  declaration  must 
give  a  description  of  the  premises."  In  assumpsit  on  a 
warranty  of  chattels,  it  is  sufficient  to  aver  in  the  decla- 

» Cooke  V.  Simms,  2  Call,  39;  Bo-  •  Colburn  t>.  Pomeroy,  44  N.  H.  19; 

get  V.  Merritt,  2  Caines,   117;  Avery  Smith  v.    Wheeler,    29    N.    H.    334; 

V.  Inhabs.  of  Tyningham,  3  Mass.  160;  Moore  v.  Eoss,  7   N.  H.  528;  Shelton 

Bruner  ii.    Stout,    Hardin,    225;  Mul-  v.  Bruce,  9  Yerg.  24. 

drows  ».   Tappan,  6  Mo.    276;  Grant  *  Northrup  v.  Jackson,  13  Wend.  85; 

V.  Jackson,  Kirby,  90.  Royalton  v.  E.  &  W.   Tump.   Co.,  14 

«  De  Forest  v.   Prary,  6  Cow.   151;  Vt.  311;  Woody  v.  Flournoy,  6  Munf. 

Lansing  v.  McKillip,   3   Caines,    288;  506. 

Burnet  v.  Biscoe,  4  Johns.  235;  Davi-  « Nave    v.      Berry,    22    Ala.    382; 

son  V.  Ford,  23  W.  Va.  617;  Beverleya  Wheelwright  v.  Moore,  1   Hall,    201; 

V.  Holmes,  4  Munf.  95;  People's  Bank  Morris    v.    Durham,     9     Cow.     151 ; 

V.  Adams,  43  Vt.  195;    Tavor  v.  Phil-  Bailey    v.    Freeman,    4    Johns.    280; 

brick,  7  N.  H.  326;  Hendriok  v.  Seely,  Bayer  «.  Eeeside,  14  Pa.  St.  167;  Copes 

6  Conn.  176;  Beauchamp  v.  Bosworth,  e.  Matthews,  18  Miss.  398. 

3  Bibb,  115;  Brooks  v.  Lowrie,  1  '  McGinuity  v.  Laguerenne,  10  111. 
Nott  &  McC.  342;  Douglass  «.  Davie,  101;  Cniishankt).  Brown,  10  III.  75. 
2McCord,  218;  Hemmenwayti.  Hicks,  *  Foerster  v.  Kirkpatriok,  2  Minn. 

4  Pick.  497.  210. 

'  Benden  v.  Manning,  2  N.  H.  289;        •  Nelson  v.  Swan,  13  Johns.  483. 
Williams  i).  Staton,  13  Miss.  347.  "  Hilton  v.  Barley,  2  N.  H.  193. 
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ration  a  sale  at  and  for  a  certain  price,  without  specify- 
ing the  amount  actually  paid.  But  if  the  price  paid  is 
alleged,  it  must  be  proved  as  laid,  or  there  will  be  a  fatal 
variance.^  The  declaration  must  contain  a  statement  of 
facts  showing  a  sufficient  consideration  to  support  the 
alleged  promise.'  Where  there  are  mutual  promises  in 
an  executory  agreement,  the  declaration  must  allege  the 
plaintiff's  promise  expressly  and  explicitly."  And  in  as- 
sumpsit on  a  collateral  undertaking  the  consideration  of 
the  promise  must  be  shown  as  well  as  the  special  circum- 
stances under  which  it  was  made.*  In  Maryland  it  is 
necessary  to  prefix  the  averment  "  for  money  payable  by 
the  defendant  to  the  plaintiff"  to  the  common  counts  in  a 
declaration  in  indebitatus  assumpsit,  or  it  is  bad  on  de- 
murrer.' Where  the  action  is  in  indebitatus  assumpsit  to 
recover  the  balance  of  accounts,  which  the  plaintiff  claims 
have  been  finally  adjusted,  he  must  make  a  full  exhibit  of 
the  accounts  in  his  pleading,  that  the  defendant  may  have 
an  opportunity  of  objecting  to  any  of  the  items  therein.^ 
Mutual  promises  must  be  alleged  to  have  been  made  at 
the  same  time,  and  the  promise  and  the  breach  must  both 
be  alleged  to  have  been  made  before  the  commencement 
of  the  action.''  In  case  of  a  new  promise  after  a  discharge 
in  insolvency,  the  plaintiff  may  declare  on  the  original 
promise,  and  insist  on  the  new  promise  by  way  of  replica- 
tion.* 

Where  the  performance  of  anything  by  the  plaintiff  is 
a  condition  precedent  to  his  right  of  recovery  from  the 
defendant,  actual  performance  by  the  plaintiff  must  be 
alleged  in  the  declaration,  and  an  allegation  of  readiness 

'  McMillan  v.  Theaker,  12  Ohio,  24.  Livingston  v.  Rogers,  1   Caines,  583; 

'  People's  Bank  v.  Adams,  43  Vt.  Boyce    v.    Morgan,    3    Caines,    133; 

195.  Warring    v.    Yates,    10    Johns.    119; 

"  Russell  V.  Slade,  12  Conn.  455.  Gordon  v.  Kennedy,  2  Binn.  287;  Rund 

*  Johnson  v.  Clark,  5  Blaokf.  564.  v.  Grifittths,  11  Serg.  &  R.  130;  Langer 
'  Merriman  v.  Ryder,  34  Md.  98.  v.  Parish,  8  Serg.  &  R.  134. 

•  Neyland  v.  Neyland,  19  Tex.  423.        "  Fitzgerald  v.  Alexander,  19  Wend, 
'  Whitall  V.  Morse,  5  Serg.  &  R.  358;  402. 
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is  not  sufficient.*  But  where  the  defendant  has  prevented 
himself  from  performing  his  part  of  the  contract,  the 
rule  does  not  apply."  And  if  the  agreement  is  wholly 
executory,  and  the  promise  on  one  part  is  the  considera- 
tion for  the  promise  on  the  other,  the  party  who  has  re- 
fused to  fulfill  his  part  cannot  maintain  the  action;'  but 
in  such  a  case  it  is  not  necessary,  in  suing  for  a  breach  of 
the  one  promise,  to  allege  performance  of  the  other.*  If 
a  declaration  sets  out  a  legal  liability,  and  alleges  a  subse- 
quent promise  to  pay  on  request,  it  is  good,  although  there 
is  no  allegation  of  request  made.'  A  count  for  goods  sold 
and  delivered,  which  avers  that  the  defendant  promised 
to  pay  on  request,  and  concluding  with  the  general  alle- 
gation of  non-payment,  is  good,  without  averring  a  special 
request.^  In  a  declaration  on  a  promise  to  pay  on  demand, 
where  ssepius  requisitus  is  alleged,  a  special  demand  need 
not  be  averred,  and  if  averred,  need  not  be  proved.'  In 
an  action  on  an  insimul  computassent,  it  is  not  necessary 
to  allege  a  demand,  the  bringing  of  the  action  being  a 
sufficient  demand;'  and  the  same  rule  applies  in  all  cases 
where  there  is  a  precedent  debt  'or  duty.'  In  assumpsit 
for  installments  of  stock  payable  on  the  requisition  of 
directors  and  on  the  publication  of  notice,  such  requisition 
and  notice  must  be  specially  stated,  and  a  general  allega- 
tion that  they  have  been  made  is  not  sufficient."  A  breach 
of  the  promise  must  also  be  alleged,  or  the  declaration  is 
demurrable.;"  and  several  breaches  of  the  same  contract 

» Molntire  v.  Clark,  7  Wend.  330;        «  Close    v.    Miller,    10    Johns.    90; 

Bank  v.   Hagner,  1  Pet.  467;  Gray  v.  Whitall  v.  Morse,  5  Serg.  &  R.  358. 
James,  Pet.  C.  C.  482;  Salmon  v.  Jen-         "  Henderson  v.  Howard,  2  Ala.  342. 
kins,  4  McCord,  288;  Justice  v.  Board        ^  Walker  v.  Welch,  13  111.  674. 
of  Justices,  2   Blackf.   149;  Zerger  v,         '  Pettibone    v.    Pettibone,    5    Day, 

Sailer,  6  Binn.  24.  324. 

'  Clark   V.   Moody,    17  Mass.    149;        *  Greenwood  v.  Curtis,  6  Mass.  358; 

Newcomb  v.  Brackett,  16  Mass.   161;  4  Am.  Dec.  145. 

Cooper  V.  Mowry,  16  Mass.  5;  Webster        '  Thomas   ».   Roosa,  7   Johns.    462; 

V.  Coffin,  14  Mass.  196;  Hilt  v.  Camp-  Ernst   v.  Bartle,   1    Johns.    Cas.    319; 

bell,  6  Me.  Ill;  Davis  v.  Crawford,  2  Quimby  «.  Lyon,  63  Cal.  394. 
Mill  Const.  401;  12  Am.  Deo.  682.  "Pa.    etc.    Co.    v.  Webb,   9    Ohio, 

»  D'ey  V.  Dox,  9  Wend.  129;  24  Am.  136. 
Dec.  137.  "  Bendeu  v.  Manning,  2  N.  H.  289. 
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may  be  assigned  in  the  same  count.'  In  declaring  on  a 
promise  to  pay  money  when  collected,  it  is  necessary  to 
allege  that  it  has  been  collected;*  and  in  an  action  on  a 
promise  to  pay  the  plaintiff  a  sum  of  money,  if  and  when 
the  defendant  shall  have  collected  his  demands  against  a 
third  person,  it  is  sufficient  to  allege  that  the  defendant 
did  not  use  due  diligence,  without  alleging  that  it  was 
necessary  for  him  so  to  do.'  In  pleading  to  the  merits  in 
an  action  of  assumpsit,  the  defendant  must  show  that  there 
was  no  contract,  or  that  it  was  void,  or  that  he  has  per- 
formed it;*  and  where  the  plaintiff  has  elected  to  bring 
assumpsit  in  lieu  of  tort,  the  defendant  may  set  up  any 
defense  available  in  the  former  action,  even  though  it 
could  not  have  been  maintained  had  the  latter  been 
brought.^  In  assumpsit  on  a  promise  to  pay  the  debt  of 
another  in  consideration  of  forbearance,  the  fact  that  the 
debt  was  not  due  at  the  time  of  the  promise,  or  that  it 
was  voidable  in  consequence  of  the  infancy  of  the  maker, 
or  barred  by  the  statute  of  limitations,  furnishes  no  de- 
fense.* Where  the  action  is  brought  by  two  plaintiffs,  it 
is  no  defense  to  show  a  contract  in  writing  with  one  only, 
which  does  not  disprove  the  joint  interest,  especially 
where  the  defendant  can  avail  himself  of  any  defenses  in 
the  joint  which  he  could  in  the  single  action.'  Where 
plaintiff,  who  was  a  carriage-repairer,  sued  defendant  for 
the  price  of  certain  repairs  done  to  defendant's  carriages, 
defendant  set  up  that  plaintiff  had  bribed  his  coachman 
to  take  the  carriages  to  him,  it  was  held  that  if  the  repairs 
were  necessary,  and  defendant  retained  the  benefit  of 
them,   he   must  pay   for  them.'     Where   the   plaintiffs, 

'  Smith  V.  U.  R.  Co.,  36  N.  H.  458.        '  Meredith   v.  Richardson,   10  Ala. 

'  Dodge  V.  Coddingtou,  3  Johns.  146.  828. 

'  White  V.  Suell,  9  Pick.  16.  «  Hesser  ».   Stineer,  5   Watts  &  S. 

•  Falconer  v.  Smith,  18  Pa.  St.  130;  476. 
Heck  V.  Shener,  4  Serg.  &  R.  249;  8        '  MoCormick    v.     Elston,     16    111. 

Am.  Deo.   700;  Gaw  v.  Wolcott,    10  204. 

Pa.  St.  43;  Sissou  v.  Willard,  25  Wend.        «  Brewster  v.  Hatch,  18  Abb.  N.  0. 

373.  205. 
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bankers,  sued  one  of  their  depositors  on  an  account  stated, 
it  is  a  good  defense  to  show  that  the  accounts  contained 
fraudulent  charges  and  omission  of  credits.^  If  the  defend- 
ant agreed  to  pay  money  to  the  plaintiff,  he  cannot,  when 
sued,  contend  that  the  plaintiff  earned  it  by  services  ren- 
dered in  fraud  of  the  rights  of  a  third  party.*  Under  a 
2)lea  of  non  assumpsit,  any  inherent  defect  or  imperfection 
in  the  plaintiff's  case  involving  a  failure  of  consideration 
may  be  shown.' 

And  in  an  action  for  goods  sold  and  delivered,  the  de- 
fendant may  show,  under  a  general  denial,  that  the  goods 
were  sold  on  a  credit  which  had  not  expired  at  the  com- 
mencement of  the  action,  and  that  the  action  was  conse- 
quently premature.*  Where  the  defendant  is  sued  in 
assumpsit  as  the  indorser  of  a  note,  and  he  pleads  the 
general  issue,  he  thereby  admits  the  character  of  indorser, 
in  which  he  is  sued.*  Certain  matters  may  be  specially 
pleaded  in  assumpsit,  or  given  under  the  general  issue; 
but  a  special  plea  in  bar  must  always  give  color  to  the 
plaintiff's  right.*  And  where  the  general  issue  was 
pleaded  to  the  whole  declaration,  and  a  special  plea  to  the 
first  count,  it  was  held  to  be  error  to  render  a  judgment  in 
bar  of  the  action  while  the  issue  under  the  special  plea 
remained  undisposed  of.^  A  plea  of  the  general  issue  in 
assumpsit  is  not  vitiated  by  omitting  the  words  "under- 
take or"  before  "promise  in  manner,"  etc.,  in  the  ordi- 
nary precedents.'  In  an  action  for  money  received,  the 
defendant  may,  under  a  general  denial,  prove  that  it  was 
agreed  that  the  same  should  be  applied  in  payment  of 
advances   previously   made   by   him.'     Under   the    Ala- 

'  McKinster  v.  Hitchcock,  19  Neb.  *  Dibble    v,    Duncan,    2    McLean, 

100.  553. 

2  Tucker  v.  Grover,  60  Wis.  233.  '  Armstrong   v.   Webster,    30    III. 

'Keen    v.    Ranok,    14    Phila.     168;  333. 

Blessing  v.  Miller,  102  Pa.  St.  45.  »  Sohuteldt  v.  Fidelity  Sar.  Bank, 

'  Wilder  v.  Colby,  134  Mass.  377;  93   111.    937.     See    also    Eastman   t. 

Landis  v.  Morrissey,  69  Cal.  83.  Anthony,  93  111.  599. 

*  Dillman  v.  Ailles,  13  Miss.  373;  43  »  Marvin    v,    Mandell,    125    Mass. 

Am.  Dec.  520.  562. 
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bama  code,  as  at  common  law,  a  recovery  cannot  be  had 
under  the  common  counts,  as  therein  abbreviated,  when 
the  evidence  shows  only  a  valid  special  contract  and  its. 
breach."  If  facts  exist  which  in  law  constitute  r.  defense 
to  an  action  of  assumpsit,  the  defendant  may  avail  him- 
self of  them  for  the  first  time  on  the  trial  of  the  cause.'' 
Special  pleas  which  set  forth  facts  showing  that  the 
plaintiff  never  had  a  cause  of  action  ought,  in  an  action 
of  assumpsit,  to  be  rejected;  but  otherwise  where  the 
matter  set  forth  is  in  discharge  of  the  action.'  In  an 
action  oi  assumpsit  upon  the  common  counts,  a  plea  puis 
darrein  continuance  of  payment  is  a  waiver  of  the  prior 
pleas;  and  the  only  question  is,  whether  the  plaintiff's 
claim  has  been  paid  since  the  original  pleas  were  filed.* 
Recovery  cannot  be  had  as  on  an  implied  contract  when 
the  facts  show  an  express  agreement;  but  if,  while  rely- 
ing on  an  express  agreement,  the  plaintiff  also  claims 
that,  if  that  should  not  be  shown,  the  facts  will  imply  an 
understanding,  and  that  he  will  rely  on  that,  he  may  re- 
cover on  whichever  contract  is  made  out.^ 

§  3696.  Evidence.  —  In  an  action  on  the  common 
counts  in  assumpsit,  an  express  promise,  if  alleged,  need 
not  be  proved;  and  if  incompetent  evidence  of  such  ex- 
press promise  be  admitted  upon  trial,  it  is  no  ground  for 
reversal."  In  this  species  of  action  a  request  may  be 
proved  by  circumstantial  evidence.'  In  an  action  for 
money  had  and  received,  the  form  of  the  complaint  under 
the  New  York  code  is  substantially  like  the  former  com- 
mon count  therefor,  and  the  plaintiff  may  thereunder 
prove  any  special  circumstances  which  create  the  liabil- 
ity; but  if  the  complaint  sets  forth  the  special  circum- 
stances, he  is  confined  to  proof  of  those  alleged.'     In  an 

'  Burham  v.  Spiers,  56  Ala.  547.  ^  Van  Fleets.  Van  Fleet,  50  Mich.  1. 

2  Kantzler  v.  ttrant,  2  111.  App.  2.36.  "  De  la  Guerra  v.  Newhall,  55  Cal. 

'  Merchants'   etc.    Bank   u.    Evans,  21. 

9  W.  Va.  373.  '  Hill  v.  Packard,  69  Me.  158. 

*  Campbell  v.  District  of  Columbia,  *  Am.  Bank  v.  Wheelock,  45  N.  Y. 

2  McAr.  533.  Sup.  Ct.  205, 
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action  by  a  physician  to  recover  for  professional  services, 
the  burden  of  proof  of  want  of  skill  is  on  the  defendant 
pleading  the  same  as  a  defense;  and  in  such  an  action 
the  defendant's  pecuniary  ability  cannot  be  shown  by  the 
plaintiff  to  affect  the  reasonableness  of  the  charges.^ 
Under  a  plea  of  the  general  issue  to  an  implied  as- 
sumpsit, the  plaintiff  is  obliged  to  prove  not  only  perform- 
ance, but  also  the  understanding  on  which  it  was  based. ^ 
A  check  offered  in  evidence  under  the  money  counts  is 
only  prima  facie  evidence  that  money  passed;  if  that  fact 
is  disproved,  the  presumption  is  rebutted,  and  no  recovery 
on  these  counts  can  be  had.'  In  an  action  of  assumpsit 
to  recover  the  price  of  a  boiler  and  engine,  the  shipping 
bills  of  the  carrier  are  not  admissible  to  show  the  condi- 
tion of  the  machinery  when  shipped.*  And  where  the 
action  is  brought  to  recover  the  price  of  work  and  labor 
done  under  a  special  contract,  the  plaintiff  must  prove 
the  performance  of  the  work,  although  the  answer  admits 
that  he  performed  certain  work,  and  merely  denies  allega- 
tions of  value.'  Evidence  of  the  mutual  assignment  of 
interests  among  several  plaintiffs  for  the  purpose  of 
bringing  joint  suit  is  inadmissible  in  an  action  on  the 
common  counts,  such  assignment  not  being  averred  in  the 
declaration.'  In  an  action  on  an  account  stated,  evidence 
that  defendant,  while  denying  his  ability  to  pay,  had  ex- 
pressed a  willingness  to  pay  if  he  could,  and  that  he  had 
paid  a  part,  is  admissible  on  the  issue  of  his  liability.^ 
And  where  a  woman  sues  on  a  claim  for  services  consist- 
ing of  nursing  her  father-in-law,  evidence  that  she  and 
her  husband  lived  in  the  father's  house  as  members  of  his 
family  is  admissible.' 

1  Robinson  v.   Campbell,  47  Iowa,  *  Mitchell  v.  Willard,  21  111.  App. 

625.  500. 

'  Beninger   v.    Lake   Superior   Iron  '  Farley  v.  Browning,  13  Daly,  85. 

Co.,  41  Mich.  305.  «  Cilley  v.  Van  Patten,  58  Miss.  404. 

»  Blair  v.   Wilson,  28    Gratt.    165;  '  Kenworthy  u.  Phillips,  51  N.  Y. 

Howes  V.  Austin,  35  111.  396;  Carter  v.  Sup.  Ct.  43. 

Hope,  10  Barb.  180.  'Johnson  v.  Johnson,  100  Ind.  389. 
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In  an  action  to  recover  for  services,  as  upon  a  quantum 
^meruit,  the  plaintiff  is  not  concluded  as  to  the  value  of  tho 
services  by  the  amount  originally  claimed  in  the  com- 
plaint, which  has  been  amended  by  increasing  the  amount, 
nor  by  discrepancies  between  different  bills  of  particu- 
lars furnished.^  Where  defendant  gave  plaintiff  a  paper, 
stating  that  he  did  so  to  show  that  he  wanted  him  to 
have  twelve  hundred  dollars  at  his  death,  it  was  held 
that  the  paper  was  testamentary  in  its  nature,  and  was 
inadmissible  in  evidence  under  a  general  claim  for  ser- 
vices.^ In  an  action  on  an  account  stated,  evidence  of 
former  transactions  is  admissible  to  show  a  foundation 
for  the  account,  but  not  to  inquire  into  the  merits  of 
such  transactions;'  and  in  assumpsit  for  services  by  one 
who  was  alleged  by  the  defendant  to  have  rendered  them 
as  a  member  of  the  family,  the  will  of  the  head  of  the 
family  leaving  the  plaintiff  considerable  property  is  ad- 
missible in  support  of  the  defense.*  Upon  a  writ  to  re- 
cover rents  and  profits  claimed  to  have  been  received  by 
defendant  to  the  use  of  the  plaintiff,  evidence  of  the  use 
and  occupation,  and  of  the  fair  rental  value  of  the  prem- 
ises, is  admissible.'  And  where  the  plaintiff  sues  specially 
on  an  alleged  agreement  to  pay  a  specified  price  for  ser- 
vices, evidence  of  the  value  of  the  services  may  be  ad- 
mitted without  material  error."  But  in  an  action  to 
recover  reasonable  compensation  for  services,  the  usual 
and  customary  price  of  the  latter  can  be  shown  only  by 
evidence  of  wages  actually  paid  under  contract;'  and 
where  the  plainltiff  sues  in  the  common  count  for  money 
due  for  services  rendered  on  a  contract,  the  contract  may 
be  admitted  in  evidence;'  but  where  the  action  is  brought 
upon  a  special  contract,  in  order  to  entitle  the  plaintiff  to 

'  Sherwood  v.  Hauser,  94  N.  Y.  626.  '  Tarrant  v.  Gittelson,  16  S.  0.  231; 

'  Wilaon  u.Van  Leer,  103  Pa.  St.  60a.  Shulters  v.  Searls,  48  Mich.  550. 

'  Koegel  V.  Givens,  79  Mo.  77.  '  Jenka  v.  Knotts  etc.  Mining  Co., 

♦  Cowell  V.  Roberts,  79  Mo.  218.  58  Iowa,  549. 

*  Hill  V.  Cooper,  10  Or.  153.  »  Beadle  v.  Graham,  66  Ala.  99. 
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recover,  he  must  prove  the  contract  substantially  as  he 
alleges  it.' 

Under  the  plea  of  non  assumpsit  the  defendant  may- 
give  in  evidence  any  matter  which  tends  to  show  that 
the  plaintiff  never  had  a  cause  of  action,  and,  generally, 
any  facts  which  show  that,  even  though  he  might  at  one 
time  have  been  in  a  position  to  maintain  the  suit,  circum- 
stances have  since  arisen,  before  action  brought,  whereby 
the  right  of  action  has  become  discharged  or  defeated.^ 
Where  payment  is  pleaded,  the  defendant  is  confined  to 
that  issue,  and  evidence  tending  to  disprove  the  cause  of 
action  is  inadmissible.'  The  following  rules  have  been 
laid  down  as  to  the  inadmissibility  of  certain  matters  of 
evidence  in  an  action  on  the  common  counts,  viz.:  A 
special  contract  which  has  not  been  performed;^  claims 
by  one  partner  against  another  upon  partnership  ac- 
counts;* damages  occurring  after  action  brought;"  an 
accepted  order  for  the  delivery  of  specified  goods;'  a 
written  promise  of  indemnity;'  a  draft  on  a  specified 
fund,  but  not  expressed  to  be  for  any  consideration;* 
and  where  a  common  carrier  is  sued  on  the  common 
counts  in  assumpsit,  the  bills  of  lading  are  not  admissible 
in  evidence  in  support  of  the  declaration."" 

'  Kidder  ».  Flagg,  28  Me.  477;  Craw-  754;  Hendriokaon  v.  Hutchinson,  29 

ford  V.  Morrell,  8  Johns.  253;  Blake  v.  N.  J.  L.  180;  Dingee  v.  Letson,  15  N. 

Crowninshield,  9  N.  H.  304.  J.  L.  259;  Kilheflfer  v.  Herr,   17  Serg. 

2  Edson  V.  Weston,  7  Cow.  278;  Sill  &  B.  325;  17  Am.  Dec.  658;  Cargill 
V.  Road,   15  Johns.   230;  Witt  v.  Og-  v.  Carrigues,  5  Pa.  St.  152;  Dawson  v. 
den,  13  Johns.  56;  Wailing  v.  Toll,  9  Tibbs,    4    Yeatea,     439;     Britton    v. 
Johns.  141;  Drake  v.  Drake,  11  Johns.  Bishop,  11  Vt.  70;  Harrison  v.  Brock, 
531;  Young  v.  Rummell,  2  Hill,  478;  1    Miinf.    22;    Stewart    u.    Sayhook, 
38  Am.  Dec.   594;  Boyd  v.  Weeks,  2  Wright,    374;    Talbert    v.    Cason,    1 
Denio,  321;  43  Am.  Dec.  749;  Craig  v.  Brev.  298;  Young  v.  Black,  7  Cranch, 
Missouri,  4  Pet.  426;  Arnold  v.  Pax-  565;  McDonald  j).  Faulkner.  2  Ark.  472. 
ton,    6   J.    J.    Marsh.    503;  Smart  •«.  »  Hamilton  v.  Moore,  4  Watts  &  S. 
Baugh,  3  J.  J.   Marsh.   163;  Jones  v.  670;  Hubbard  v.  Blow,  4  Call,  224. 
Pryor,  1  Bibb,  514;  Cook  v.  Vimont,  *  Maynard  v.  Tidball,  2  Wis.  34. 
6  T.  B.  Mon.  284;  Cotton  v.  Lake,  2  *  Wright  v.  Cobleigh,  21  N.  H.  339. 
Mass.    540;   Mitchell  v.    Kingman,   5  "Greenleaf  u.  McCoUey,  14N.H.303. 
Pick.  431;  Hilton  v.  Burley,  2  N.  H.  '  Burrall  v.  Jacot,  1  Barb.  165. 
193;  Pemigewasset  Bank  v.  Brackett,  '  Winton  v.  Meeker,  25  Conn.  456. 
4  N.  H.   557;  Stansbury  v.  Marks,  4  »  Raiganel  v.  Ayli£F,  16  Ark.  594. 
Dall.    130;   McMillian  v.  Wallace,  3  »  Baltimore  etc.  R.  R.  Co.  v.  Rath- 
Stew.    185;  Rainey  v.  Long,   9  Ala.  bone,  1  W.  Va.  87;  88  Am.  Dec.  664. 
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INJUNCTION. 
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§  3698.  Waste. 

§  3699.  Real  estate. 

§  3700.  Nuisance. 

§  3701.  Judicial  proceedings. 

§  3702.  Judgments. 

§  3703.  Violation. 

§  3704.  Practice. 

§  3705.  Appellate  jurisdiction. 

§  3697.  General  Principles.  —  Injunctions  are  either 
preventive  or  mandatory;  the  former  prohibiting  the  de- 
fendant from  doing  or  permitting  to  be  done  the  act  or 
thing  against  which  the  injunction  is  directed,  and  the 
latter  ordering  him  to  do  some  particular  thing  as  applied 
for  by  the  plaintiff.*  The  latter  is  seldom  used,  and  is 
rarely  granted  previous  to  the  final  hearing  of  the  cause.* 
The  preventive  injunction  is  subdivided  into  the  tempo- 
rary, interlocutory  or  preliminary,  and  the  final  or  per- 
petual. The  interlocutory  injunction,  which  may  be 
granted  on  or  at  any  time  after  the  commencement  of 
the  suit,  does  not  in  any  way  decide  upon  the  final  rights 
of  the  parties,  but  merely  enjoins  the  defendant  from 
doing  some  act  until  the  duties  and  obligations  of  the 

^  High  on  Injunctions,  sec.   1;  Jer-  ^  Bailey  v.  Sohnitzius,  45  N.  J.  Eij. 

eray's  Eq.  307;  Eden  on  Injunctions,  178;  Delaware  etc.  K.  R.  Co.  v.  Cen- 

c.  1;  Willard's  Eq.  Jur.  341;  2  Story's  tral  S.  T.  &  T.  Co.,  43  N.  J.  Eq.  77; 

Eq.  Jur.,  sec.  861;  Shearman  v.  Clark,  Herbert  v.  R.  R.  Co.,  43  N.  J.  Eq.  21; 

4  Nev.  138;  McDonogh  v.  Calloway,  7  Rogers  L.  &  M.  Works  v.  R.  R.  Co., 

Rob.   (La.)  442;  Attorney -General  v.  20  N.  J.  Eq.  379;  Gaines  v.  Hale,  26 

New  Jersey  R.   &  T.  Co.,  3  N.  J.  Eq.  Ark.  168;  Corning  v.  Troy  Factory,  40 

136;  Childless  v.  Perkins,  Cooke,  87;  N.  Y.   191;  Black  v.  Good  Intent  T. 

Wash.   Univ.   ti.   Green,    1   Md.   Ch.  B.  Co.,  31  La.  Ann.  497;  Gardner  v. 

97.  Stroever,  81  Cal.  148. 
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parties  shall  have  been  determined.'  Such  an  injunction 
will  not  be  granted  where  the  party  seeking  it  has  no  title 
to  or  interest  in  the  property  to  be  protected  by  it,  or  no 
claim  to  the  relief  to  be  asked  for  on  the  final  hearing,  or 
where  the  effect  of  the  injunction  would  be  to  promote 
litigation  rather  than  diminish  it.^  The  perpetual  in- 
junction is  directed  to  issue  after  the  final  hearing  of  the 
cause  has  been  had,  for  the  purpose  of  enforcing  and  as  a 
part  of  the  decree  itself,  and  is  conclusive  upon  all  par- 
ties in  interest.^  The  purposes  for  which  an  injunction 
will  be  granted  are  very  numerous.  Among  them  may 
be  mentioned  the  restraining  an  infringement  of  a  patent, 
copyright,  or  trade-mark;*  the  prevention  or  continuance 
of  a  public  or  private  nuisance;'  the  restraining  the  trans- 
fer or  issuing  of  stock  in  a  corporation;*  the  restraining 
the  doing  of  unauthorized  acts  by  a  copartner  or  a  cor- 
poration;' the  restraining  the  disclosure  of  confidential 
communications,  secrets,  or  papers;^  the  restraining  the 
removal  of  property,  or  the  evidences  of  indebtedness,  or 
of  title  to  property  out  of  the  jurisdiction  of  the  court, 
and  also  the  commission  of  waste;'  the  restraining  the 
transfer  of  property,  or  the  parting  with  the  possession  of 

^  Mammoth  Vein  Co. 'a  Appeal,  54  391;  Brown  Chemical  Co.  v.  Stearns, 

Pa.  St.  183;  Commonwealth  v.   R.  R.  37  Fed.  Rep.  360. 

Co.,24Pa.  St.  159;  Andraet).  Redfield,  'Cumberland   Valley   R.    R.    Co.'s 

12  Blatoh.  407;  Flippin  v.  Knaffle,  2  Appeal,  62  Pa.  St.  227;  Catlin  v.  Val- 

Tenn.  Ch.  238.  entine,  9  Paige,  575;  38  Am.  Deo.  567; 

^  Bank  of  Cal.  i;.  Fresno  etc.  Co.,  53  Bigelow  v.   Hartford   Bridge  Co.,    14 

Cal.  201;   State  v.  MoGlynn,  20  Cal.  Conn.  565;  36  Am.  Dec.  502. 

233;    81    Am.    Deo.    118;    O'Brien   v.  «  Oaborn  v.  Bank,  9  Wheat.  738. 

O'Connell,  4  Hun,  228;  Atlantic  City  '  Dodge  v.  Woolsey,    18  How.   331; 

W.  W.  Co.  V.  Consumers'  V^''ater  Co.,  Kean  v.  Johnson,  9  N.  J.  Eq.  401. 

44  N.  J.  Eq.  427;  Head  v.  James,  13  »  Salomon  v.   Hertz,  40  N.  J.   Eq. 

W^is.  641.  400;  Hoyt  v.  MoKenzie,  3  Barb.  Ch. 

^  BrinckerhofE  v.  Lansing,  4  Johns.  320;  49  Am.  Dec.   178;   Wetmore  v. 

Ch.  65;  1  High  on  Injunctions,  sec.  3.  Soovell,  3  Edw.  Ch.  515. 

«  Atwill  V.  Ferrett,  2   Blatohf.  39;  '  Livingston  v.  Gibbons,   4  Johns. 

Schneider  v.   Missouri  Glass  Co.,   36  Ch.   571;  Osborn  v.   Bank,  9  Wheat. 

Fed.    Rep.    582;    Eagle   Mfg.    Co.    v.  738;  Johnson  v.  Conn.  Bank,  21  Conn. 

Chamberlain  Plough  Co.,  36  Fed.  Rep.  148;  Smith  v.  Gibbs,  44  N.  H.  336; 

905;  Singer  Mfg.  Co.  v.  Wilson  Sew-  Mitchell  v.  Amador  Canal  &  Min.  Co., 

ing  Machine  Co.,  38  Fed.  Rep.  586;  75  Gal.  464;  Cowand  v.  Meyers,  99  N. 

Schneider,!).  Williams,  44  N.  J.  Eq.  C.  198. 
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such  property.*  An  injunction  will  be  granted  only  where 
there  is  no  other  adequate  remedy,  or  where  there  is  an 
urgent  necessity  for  restraining  the  commission  of  the 
threatened  act,  or  where  it  is  made  to  appear  that  irrep- 
arable injury  will  be  otherwise  sustained  by  the  plaintifif.^ 
An  injunction  can  be  obtained  only  for  the  protection  of 
civil  and  private  rights;  and  will  not  be  issued  for  the 
prevention  of  criminal  or  immoral  acts.'  And  where  a 
special  remedy  is  provided  by  statute,  it  takes  the  place  of 
the  relief  which  might  otherwise  have  been  obtained  by 
injunction;  but  such  statutory  remedy,  to  supersede  an 
injunction,  must  be  obtainable  in  the  courts  of  the  state 
where  the  right  exists,*  as  the  jurisdiction  in  equity  is 
strictly  in  personam,  and  it  cannot  compel  action  by  a  per- 
son not  within  the  jurisdiction  of  the  court.*  To  entitle 
a  plaintiff  to  an  interlocutory  injunction,  he  must  make  a 
clear  showing  that  he  will,  beyond  reasonable  doubt,  be 
entitled  to  relief  on  the  final  hearing  of  the  cause."  The 
bill  for  an  injunction  must  allege  the  facts  in  a  positive 
manner  and.  with  particularity,  showing  the  sources  and 
means  of  knowledge,  and  must  be  verified;^  but  if  the 
material  allegations  of  the  bill  are  positively  and  circum- 
stantially denied   under  oath  by  the   defendant,  a   pre- 

'  Thorns  v.  Southard,  2  Dana,  475;  Appeal,  66   Pa.    St.    155;    Nessle     ti. 

26  Am.  Dec.  467;  Densou  u.  Stewart,  Reese,  29  How.  Pr.  382;  Ooe  v.  K  R. 

15  La.  Ann.  456;  Malcolm  u.  Miller,  Co.,  10  Ohio  St.  372;   75  Am.   Dec. 

6  How.  Pr.  456.  518;   Watson  u.  Sutherland,   5  Wall. 

2  Hall  V.  Rood,  40  Mich.  46;  29  Am.  74. 
Rep.  528;  Powell  v.  Parker,  38  Ga.        *  Hazlehnrst  v.  R.  R.  Co.,  43  Ga.  13; 

644;   Bucher  v.   Bedinger,   7  Blatchf.  Roberts    v.    Davidson,    83    K.y.    279; 

170;  Citizens'  Coach  Co.  v.  R.  R.  Co.,  West.  U.  Tel.  Co.  v.  Pacific  and  At- 

29  N.  J.  Eq.  299;  Potter  v.  Schenck,  lantic  T.  Co.,  49  111.  90. 
1  Biss.  545.  6  Washburn  v.  Miller,  117  Mass.  376; 

»  Gault  V.  Wallis,  53  Ga.  675;  Joseph  State  v.  McGlynn,  20  Cal.  233;  81  Am. 
V.  Burke,  46  Ind.  59;  Babcock  v.  N.  Dec.  118;  Branch  v.  Supervisors,  13 
Jersey  S.  Y.  Co.,  20  N.  J.  Eq.  296;  Cal.  190;  Minnig's  Appeal,  82  Pa. 
Burnett  v.  Craig,  30  Ala.  135;  68  Am.  St.  373;  Burnham  v.  Kempton,  44  N. 
Deo.  115;  Moses  v.  Mayor,  52  Ala.  H.  92;  Jones  v.  R.  R.  Co.,  39  Ga.  138; 
198;  Attorney-General  d.  Utioa  Ins.  Battle  v.  Stephens,  32  Ga.  25;  Hold- 
Co.,  2  Johns.  Ch.  371;  Sparhawk  v.  rege  v.  Gwynne,  18  N.  J.  Eq.  26. 
R.  R.  Co.,  54  Pa.  St.  401.  '  Armstrong  v.  Sanford,  7  Minn.  49; 

*  Stanton  d.  Embry,  46  Conn.  595;  Youugblood  v.  Schamp,  15  N.  J.  Eq. 

Irwin  V.  Lewis,  5i>  Mo.  363;  Brown's  42;  Blondheim  v.  Moore,  11  Md.  365. 
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liminary  injunction  will  not  be  granted.*  The  writ  of 
injunction  gives  no  remedy  for  an  act  which  has  been 
committed;  it  is  not  in  any  sense  restorative,  and  will  not 
even  affect  an  act  done  before  service,  though  after  issu- 
ance;^ and  in  the  absence  of  a  showing  of  a  present  or 
impending  injury,  an  injunction  will  be  refused.' 

§  3698.  Waste.  —  An  injunction  to  restrain  waste  is 
usually  granted  pendente  lite;  but  where  its  protection  is 
necessary  in  the  case  of  trust  estates  or  estates  in  reversion 
or  remainder,  it  will  be  granted,  though  no  action  at  law 
is  pending.'*  An  injunction  will  not  usually  be  granted 
where  the  title  to  the  property  is  in  dispute  and  the  de- 
fendant is  in  possession  claiming  by  adverse  title.^  And 
unless  it  is  made  to  appear  circumstantially  that  the  in- 
jury complained  of  will  damage  the  inheritance  or  he  pro- 
ductive of  irreparable  mischief,  it  will  not,  as  a  rule,  be 
enjoined.*  An  injunction  is  .commonly  granted  to  restrain 
the  cutting  and  removal  of  timber  during  the  pendency 
of  an  action  to  try  the  title  to  the  lands,  where  the  land  is 
chiefly  valuable  for  the  timber,  and  particularly  where 
the  defendant  is  not  able  to  respond  in  damages.'  And 
where  one  is  in  possession  of  lands  which  he  has  con- 
tracted to  buy,  but  has  not  paid  the  purchase-money,  an 
injunction  will  be  granted  to  restrain  him  from  commit- 
ting waste  which  would  render  the  land  an  insufficient 
security  for  the  unpaid  purchase-money.*     So  where  a 

'  Lady  Bryan  etc.  Co.  v.  Lady  Bryan  4  Johns.  Ch.  21;  Neritt  v.  Gillespie,  1 

etc.  Co.,  4  Nev.  414.  How.  (Miss.)  108;  Brown  v.  Folwell,  7 

■'  Ramsdall  v.  Craighill,  9  Ohio,  197;  N.  J.  Eq.  593. 

People  V.  E.  R.  Co.,  20  How.  Pr.  358;  «  Bogey  v.  Shute,  4  Jones  Eq.  174; 

Lexington    Nat.  Bank  v.    Gwynn,    4  Smith  and  Fleck's  Appeal,  69  Pa.  St. 

Bush.  486;  Attorney-General  v.  R.  R.  474;  Silva  v.  Garcia,  65  Cal.  591. 

Co.,  17  N.  J.  Eq.  136.  '  Watson  ».  Hunter,  5   Johns.  Ch. 

»  Blatohford  v.  Chicago  etc.  Co.,  22  169;  9  Am.  Dec.  295;  Hicks  u.  Michael, 

111.  App.  376.  15  Cal.  107;  Kinsler  v.  Clarke,  2  Hill 


*  Dennett  v.  Dennett,  43  N.  H.  .503 
Denny  v.  Brunson,  29  Pa.  St.  382 
Kane  «.  Vanderburgh,  1  Johns.  Ch.  1 1 


Eq.   617;   Peak   v.   Hayden,    3  Bush, 
125. 
« Tufts  V.  Little,  56  Ga.  139;  Cook 


Markham  v.  Howell,  33  Ga.  508.  v.  Doolittle,  5  Hun,  ,342;  Van  VTyck  ». 

*  Lansing  v.  North  River  Steamboat    AUiger,    6   Barb.    507.     But  see  Van 
Co.,  7  Johns.  Ch.  165;  Storm  v.  Mann,     Deusen  v.  Youug,  29  Barb.  9. 
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taortgagor  is  committing  or  threatening  to  commit  waste, 
such  as  cutting  down  and  removing  timber,  or  of-  such 
other  nature  as  would  render  the  security  of  the  property 
insufficient  to  pay  the  mortgage  debt,  he  will  be  restrained 
in  equity,  even  before  the  debt  is  due,  and  even  though  he 
is  responsible.*  Before  an  injunction  will  be  granted  to 
restrain  anticipated  waste,  the  facts  and  circumstances 
causing  the  apprehension  must  be  fully  stated  to  the  courtj 
and  unless  probable  cause  is  shown,  the  application  will 
be  denied.^  But  it  is  not  necessary  to  wait  until  the  actual 
commission  of  waste  before  applying  to  enjoin  it,  and 
where  it  is  of  a  character  capable  of  being  repeated  or 
continued,  an  injunction  will  issue  to  restrain  the  repeti- 
tion or  continuance  thereof  on  a  showing  of  its  being 
likely  to  occur.'  Where  the  plaintiff  and  his  predecessors 
in  title  have  been  in  possession  of  lands  for  a  great  num- 
ber of  years  under  color  of  title,  an  injunction  will  be 
granted  against  waste,  although  defendant  claims  under 
an  older  patent.*  And  an  outgoing  tenant  will  be  enjoined 
from  plowing  up  all  the  meadow-land  on  the  farm.*  But 
an  injunction  will  not  be  granted  against  a  stranger  to 
the  premises,  without  interest  or  title  therein,  or  where  no 
privity  exists  betweeij  the  parties  to  the  action, — an  action 
of  trespass  at  law  being  the  proper  remedy  in  such  cases.* 
An  injunction  against  waste  will  not  be  granted  against  a 
temporary  administrator  upon  the  ground  of  the  insol- 
vency of  his  surety,  when  the  law  affords  ample  remedy 
by  compelling  the  giving  of  sufi&cient  security.'  But  the 
tilling  of  farming  lands  contrary  to  the  custom  of  the 

-  Fairbank    v.    Cudworth,    33   Wis.  •  Livingstoa  v.  Reynolds,  26  W^end. 

.358;  Ensign ».  Colburn,  11  Paige,  503;  115;     Winship     v.     Pitts,     3     Paige, 

Nelson  v.  Pingard,  30  111.  473;  Bank  v:  259. 

Cox,  36  N.  J.  Eq.  452;  Cooper  v.  Datris,  *  Baaore  v.  Henkel,  82  Va.  474. 

15  Conn.  561.     In   California  the  in-  '  Chapel  «.  Hull,  60  Mich.  167. 

solvency   of    the   defendant   must   be  «  Ciugledon  v.  Mitchell,  12  Xred.  Efi- 

shown:   Robinson  v.  Russell,  24  Cal.  45;  Blackwood  v.  Van  Vleet,  11  Mich. 

467.     But  see   Crescent   City   Wharf  252;   Georges  Creek  Co.  v.  Detmold, 

etc.  Co.  V.  Simpson,  77  Cal.  286.          ■  1  Md.  Ch.  371. 

'  Lehman  v.  Logan,  7  Ired.  Eq.  296;  '  Montgomery   ii.    Walker,    36   Ga. 

Loudon  V.  Warfield,  6  J.  J.  Marsh.  196.  575. 
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neighborhood  where  the  lands  are  situated,  or  contrary  to 
the  recognized  rotation  of  crops,  may  be  restrained  by 
injunction  in  equity;'  though  an  injunction  will  not  be 
granted  against  the  removal  of  timber  already  cut  on  the 
premises,  since  it  has  become  personal  property,  for  which 
trover  will  lie.* 

§  3699.  Real  Estate. — A  party  to  an  action  of  eject- 
ment, or  for  the  recovery  of  possession  of  land,  will  not 
be  enjoined  from  proceeding  with  his  suit,  unless  the  de- 
fendant is  possessed  of  a  superior  equity,  or  if  he  has  a 
good  defense  at  law.'  And  the  obligee  of  a  bond  for  the 
conveyance  of  land  cannot  obtain  an  injunction  to  re- 
strain a  bona  fide  purchaser  without  notice  or  knowledge 
of  the  equities  of  such  obligee.^  As  a  general  rule,  a 
court  of  equity  will  not  interfere  in  a  suit  to  recover  land, 
unless  fraud,  mistake,  accident,  or  surprise  are  alleged  as 
grounds  for  its  interposition.'  Where  the  action  is  pend- 
ing in  a  court  of  law,  and  the  defense  can  be  properly 
raised  in  that  tribunal,  equity  will  not  interfere,  though 
it  may  have  concurrent  jurisdiction  in  the  matter.'  The 
sale  of  lands  will  sometimes  be  enjoined  on  the  ground  of 
an  estoppel  in  pais,  as  where,  from  the  acts  of  the  owner, 
it  may  be  inferred  that  there  has  been  a  dedication  of 
the  lands  to  public  use;^  or  where  the  plaintiff  holds  a 
judgment  which  is  a  lien  on  the  lands,  and  by  which  his 
rights  therein  are  determined.'  So  where,  by  reason  of 
accident,  great  injury  would  result  from  the  sale,  as  where 
the  grantee  has  lost  his  deed  before  recording,  the  repre- 

'  Wilda  V.  Layton,  1  Del.  Ch.  226;        '  Cook  v.  Burnley,  45  Tex.  97;  Ex 
Bonnel  v.  Allen,  53  Ind.  130.  parte  Foster,   1 1  Ark.  304;   Evans  v. 

*  Watsons.  Hunter,  5  Johns.  Ch.  169.     Lovengood,  1  Jones  Eq.  298. 

'  Womack  v.    Powers,   50    Ala.   5;  *  Siooktou    v.   Williams,    1    Doug. 

Morris  C.  &  B.  Co.  v.  Jersey  City,  12  (Mich.)  546. 

N.  J.  Eq.  227;  Bishop  of  Chicago  v.  '  Mayer   v.   JFranklin,    12  Ga.   239; 

Chiniquy,  74  HI.  317:  Lamb  v.  Drew,  Kurts;  v.    Beatty,    2    Cranoh    C.    C. 

20  Iowa,    15;   Chadwin  v.  Magee,  20  699. 

Tex.  476.  »  Buchanan  v.  Marsh,  17  Iowa,  494; 

♦  MoFarlane  t).   Griffith,   4    Wash.  Wiggins  v.  Armstrong,  2  Johns.  Ch. 
C.  C.  585.  144. 
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seutatives  of  the  grantor  may  be  restrained  from  selling 
the  land.*  And  where  the  execution  of  a  deed  of  convey- 
ance would  tend  to  cloud  the  title  of  the  real  owner  of  the 
land,  even  though  no  title  would  really  pass  by  such  deed, 
its  execution  will  the  restrained.^  So  where  a  sale  has 
actually  been  made,  and  there  are  grounds  for  fearing 
that  the  proceeds  will  be  misapplied,  an  injunction  will 
be  granted  to  enjoin  such  anticipated  misapplication.' 
But  equity  will  not  interfere  to  prevent  the  execution  by 
a  trustee  of  a  general  power  to  sell  lands  for  the  benefit 
of  others,  where  it  does  not  appear  that  the  power  is  being 
inequitably  or  unjustly  exercised.*  But  where  a  trustee 
has  perverted  his  powers,  misapplied  the  proceeds  of  sales 
of  the  trust  estate,  and  refused  to  account  to  the  benefi- 
ciaries, he  may  be  enjoined  from  a  threatened  sale  of 
other  portions  of  the  property,  his  insolvency  being 
shown.*  An  injunction  will  not  be  readily  granted  to 
restrain  the  breach  of  a  party-wall  agreement  between 
the  owners  of  adjacent  premises,  there  being  no  irrepara- 
ble injury  shown,  it  being  considered  that  the  remedy  in 
damages  is  sufiicient.'  And  where  land-owners  sought  to 
enjoin  the  further  prosecution  of  proceedings  to  condemn 
a  right  of  way,  the  fact  that  the  railroad  company  is  in- 
solvent affords  no  ground  for  an  injunction.'  And  an 
injunction  will  not  lie  to  restrain  one  from  mining  upon 
the  mining  location  of  another,  if  he  has  never  done  so 
or  never  threatened  to  do  so.°  Where  the  owner  of  a  lot 
on  a  city  street  sought  to  restrain  the  use  of  a  railroad 
track  laid  in  the  street  without  damages  having  been 
assessed  and  paid,  alleging  that  the  track  interfered  with 

'  Wright  u.  Christie,  39  Mo.    125.        *  Selden  v.  Vermilyea,  I  Barb.  68. 
And  see  Lawrence  v.  Mayor,  2  Barb.        '  Albright    v.    Albright,   91  N.   C. 

577.  220. 

» Ragland  v.  Cautrell,  49  Ala.  294;        «  Mayer's  Appeal,  73  Pa.  St.    164; 

Eldridge  v.  Smith,  34  Vt.  484;  Vogle  Barton  v.  Moffitt,  3  Or.  29. 
V.  Montgomery,  54  Mo.  578;  Goodsell        '  Cooper    v.    R.   E.    Co.,    85    Ala. 

V.  Blumer,  41  Wis.  436.  106. 

^  Cranston  v.  Plumb,  54  Barb.  59;        *  Champion  Mining  Co.  v.  Mining 

Hine  v.  Handy,  1  Johns.  Ch.  6.  Co.,  75  Cal.  78. 
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the  convenient  use  of  his  warehouse,  but  had  permitted 
two  years  to  elapse  after  filing  his  bill  before  applying 
for  the  injunction,  it  was  held  that,  under  the  circum- 
stances, the  injunction  should  be  refused,  and  the  plaintiff 
left  to  his  remedy  at  law/  And  where  defendant  ver- 
bally promised  plaintiff  that  if  she  should  do  his  house- 
work and  take  care  of  him  so  long  as  he  lived,  he 
would  devise  to  her  a  house  and  lot,  and  she  did  so  for 
three  years,  and  then  defendant  went  and  lived  with 
another  person,  to  whom  he  made  a  similar  promise,  it 
was  held  that  the  conveyance  should  be  enjoined.'' 
Where  defendant,  under  a  verbal  license  from  plaintiff 
to  place  a  few  rocks  for  a  short  time  on  certain  lots, 
covered  them  with  bowlders  fourteen  feet  high,  a  manda- 
tory injunction  will  be  granted  to  compel  their  removal.' 
And  an  injunction  is  properly  granted  against  a  city  to 
restrain  it  from  discharging  sewage  on  land  to  which  the 
applicant's  title  has  been  established  in  a  former  suit.' 
But  in  order  to  enjoin  the  sale  of  mortgaged  property, 
under  a  power  given  in  the  mortgage,  some  special  equity 
must  appear,  and  it  is  not  enough  that,  on  a  future  ac- 
counting in  partnership  transactions  between  mortgagor 
and  mortgagee,  it  may  turn  out  that  a  balance  may  be 
found  due  to  the  former.^  Where  a  tenant  threatens  to 
remove  a  house  from  off  the  land,  an  injunction  will  be 
granted  to  restrain  him.' 

§  3700.  Nuisance.  —  An  injunction  is  granted  to  re- 
strain the  commission  of  a  nuisance,  where  irreparable 
mischief  would  otherwise  ensue,  or  where  circuity  of  action 
or  multiplicity  of  suits  will  thereby  be  prevented.''  But, 
as  a  general  rule,  a  court  of  equity  will  not  interpose  where 

'  Osborne  v.  R.  R.  Co.,  37  Fed.  Rep.        •  Vick  v.  Rochester,  46  Hun,  607. 
830.  '  Glover  v.  Hembree,  82  Ala.  324. 

'  Pflugar  V.  Pultz,   43  N.   J.    Eq.        «  Dougherty  v.  Spencer,  23  111.  App. 

440.  357. 

=  Wheelook  *.  Noonan,  108  N.  Y.        '  Burnham  v.  Kempton,  44  N.  H. 

179;  2  Am.  St.  Rep.  405.  79;  Porter  v.  Witham,  17  Me.  292. 
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there  is  a  plain,  speedy,  and  adequate  remedy  at  law,  or 
unless  the  injury  is  not  susceptible  of  compensation  in 
damages,  or  is  irreparable.^  In  many  cases,  where  there  is 
any  doubt  as  to  the  applicant's  title,  an  injunction  will 
not  be  granted  until  the  title  has  been  established  by 
proceedings  at  law.'  But  in  some  instances  the  necessity 
of  first  establishing  the  legal  title  is  dispensed  with.' 
Where  the  injury  complained  of  is  temporary  and  trifling, 
an  injunction  will  not  be  ordered.^  But  if  the  nuisance 
complained  of  materially  interferes  with  the  comforts  or 
common  physical  enjoyments  of  a  person  residing  in  the 
neighborhood  where  it  exists,  it  will  be  restrained,  and 
it  is  not  essential  that  it  be  injurious  to  health,  though  if 
it  be  so,  it  is  good  cause  for  restraining  it.  So  the  burn- 
ing of  bricks,  or  the  causing  of  smoke,  bad  smells,  or 
noise,  thereby  rendering  the  occupation  of  another's  prop- 
erty uncomfortable,  though  not  dangerous  to  health,  is 
ground  for  an  injunction;'  and  the  conducting  the  busi- 
ness of  a  livery-stable  may  be  enjoined,  where  it  is  shown 
to  be  an  actual  nuisance.'  So,  also,  with  regard  to  ma- 
chinery run  by  steam-power,  whereby  the  complainant's 
building  was  jarred  and  shaken.'  Whether  any  particular 
thing  is  a  nuisance  or  not  depends  upon  circumstances, 
and  an  injunction  will  not  be  ordered  where  the  injury  is 
not  made  to  appear  by  the  case  presented;'  and  where  the 
injury  is  only  possible  or  contingent,  and  there  is  no  cer- 

»  Remington  v.  Foster,  42  Wis.  608;  R.  Co.,  23  N.  J.  Eq.  157;  Sprague  v. 

Fort  ».  Graves,  29  Md.  188;  Bean  v.  Rhodes,  4  E.  I.  301. 

Coleman,    44   N.    H.    539;   Powell   v.  *  Wesson  v.  Washburn  Iron  Co.,  13 

Foster,  59  Ga.  790;  Parker  v.  Woolen  Allen,  95;  McCord  v.  Iker,  12  Ohio,  387. 

Co.,  2  Black,  545;  Gilbert  v.  Morris  C.  *  Robinson  v.  Baugh,  31  Mich.  290; 

&B.  Co.,  8N.  J.  Eq.  495  Ross  v.  Bntler,    19    N.   J.    Eq.  294; 

••'Rosser  v.  Randolph,  7  Pert.  238;  Hutchins    v.    Smith,   63    Barb.    251; 

31  Am.  Deo.  712;  Mammoth  Vein  Coal  Atty.-6en.  v.  Steward,  20  N.  J.  Eq. 

■Co.'s  Appeal,  44  Pa.  St.  183;  Dunning  415. 

V.    Aurora,    40    111.    481;    Porter    v.  '' Shiras  «.  dinger,  50  Iowa,  571. 

Witham,  11  Me.  392;  8  Am.  Dec.  511;  '  McKeon  v.  See,  51  N.  Y.  300;  10 

"Van  Bergen  v.  Van  Bergen,  3  Johns.  Am.  Rep.  659.                _ 

Ch.  282.  8  Rhodes  v.  Dunbar,  57  Pa.  St.  274; 

'  Campbell  v.  Seaman,  63  N.  Y.  568;  Lake  View  v.  Letz,  44  111.  81;  Duncan 

20  Am.  Rep.  567;  Pa.  R.  R.  Co.  ii.  R.  v.  Hayes,  22  N.  J.  Eq.  25. 
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taiuty  from  the  showing  that  injury  will  result,  an  in- 
junction will  not  be  granted.'  Where  the  matter  charged 
as  a  nuisance  consists  of  the  erection  of  public  or  other 
buildings  of  general  utility  or  benefit,  or  of  public  con- 
venience, an  injunction  will  be  granted  only  on  a  showing 
of  a  clear  case  of  positive  injury,  and  in  such  cases  the 
court  will  regard  the  general  public  good  in  preference  to 
private  inconveniences  of  minor  importance;^  and  though 
equity  will  not  grant  an  injiinction  to  interfere  with  the 
legitimate  exercise  of  the  powers  conferred  by  law  upon 
municipal  authorities  for  the  abatement  of  nuisances,  it 
will  assist  in  preventing  such  authorities  from  prohibit- 
ing a  citizen  from  conducting  a  legitimate  business  which 
is  not  necessarily  a  nuisance.'  If  the  owner  of  land, 
though  using  it  in  accordance  with  the  requirements  of 
good  husbandry,  interferes  with  the  natural  flow  of  surface 
water  over  his  own  land  so  as  to  affect  the  quantity  reach- 
ing the  land  of  a  neighboring  proprietor,  he  may  not  be 
liable,  but  he  has  no  right,  by  the  construction  of  artificial 
means,  to  collect  the  waters  and  discharge  them  with  un- 
usual force  upon  the  lands  of  an  adjoining  owner,  to  his 
great  injury;  and  in  such  a  case  an  injunction  will  he 
granted.*  The  infringement  of  the  right  to-  lateral  sup- 
port constitutes  a  nuisance  in  equity,  so  that  the  removal 
of  earth  from  adjoining  land,  in  such  manner  as  to  en- 
danger the  stability  of  plaintiff's  soil  and  fences,  will  be 
enjoined.^  In  cases  of  purpresture  and  other  instances  of 
public  nuisance,  injunctions  will  be  granted  in  equity  on 
the  ground  of  preventing  irreparable  mischief  and  avoid- 
ing vexatious    litigation."     Where    the    existence  of  the 

1  Simpson «.  Justice,  8  Ired.  Ecl  115;  ♦  Moore  v.  R.  R.  Co.,  75  Iowa,  263; 
Parker  v.  Laney,  58  N.  Y.  469;  Kirk-  Nininger  v.  Nowood,  72  Ala.  277;  G. 
man  v.  Handy,  11  Humph.  406;  Adams  H.  &  S.  A.  R.  R.  Co.  v.  Tait,  6.3  Tex. 
V.  Michael,  38  Md.  123.  223;  Blaine  v.  Brady,  64  Md.  373. 

2  Mygatt  V.  Goetchins,  20  Ga.  350;  °  Trowbridge  v.  True,  52  Conn.  190; 
Attorney-General  v.  Perkins,  2  Dev.  Farrand  v.  Marshall,  21  Barb.  409. 
Eq.  38;   Thebaut  v.  Caiiova,   11    Pla.  '  People  v.  N.  Y.  &  S.  I.  F.  Co.,  68 
143;  Green  v.  Lake,  54  Miss.  540.  N.  Y.  71;  People  v.  Davidson,  30  Cal. 

»  Weil  V.  Ricord,  24  N.  J.  Eq.  169;  379;  Attorney-General  *.  R.  R.  Co., 
Taunton  v.  Taylor,  116  Mass.  254.  27  N.  J.  Eq.  1. 
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nuisance  is  in  doubt,  it  should  be  first  determined  by  a 
jury  before  the  injunction  is  granted.*  But  any  unauthor- 
ized appropriation  of  public  property  to  private  uses, 
amounting  to  a  public  nuisance,  is  within  the  jurisdiction 
of  equity  to  enjoin."  Where,  however,  the  enjoining  of  a 
public  nuisance  is  sought  by  a  private  person,  he  must 
show  some  special  injury  peculiar  to  himself  in  addition 
to  that  suffered  by  the  general  public;  otherwise  no  in- 
junction will  be  granted  him.'  An  act  which  is  authorized 
by  legislative  sanction  cannot  constitute  a  nuisance,  even 
though  in  the  absence  of  the  statute  it  might  be  so  held.* 
And  an  injunction  will  not  be  granted  against  an  act  pro- 
hibited by  statute,  on  the  ground  of  diminution  of  the 
profits  of  an  occupation  pursued  by  complainant  in  com- 
mon with  others.'  But  the  erection  of  a  bay-window 
beyond  the  building  line,  and  into  a  public  street,  consti- 
tutes a  public  nuisance,  and  may  be  enjoined  at  the  suit 
of  the  attorney-general." 

§  3701.  Judicial  Proceedings. — Injunctions  are  fre- 
quently granted  to  restrain  a  party  from  an  unfair  use 
of  the  process  of  a  legal  tribunal,  or  where  there  is  no 
other  adequate  remedy.'  In  cases  of  this  kind  a  court  of 
equity  does  not  assume  to  restrain  the  court  of  law  in  the 
exercise  of  its  proper  powers,  but  the  injunction  acts 
upon  the  one  party  to  the  action  who  is  endeavoring  to 
acquire  an  inequitable  advantage  over  the  other,  who  is 
without  remedy  in  the  proceeding  itself.*     And  where  a 

•  Attornsy -General    ».     Cohoes,     6    Attorney-General  v.  R.  K.  Co.,  24  N. 
Paige,  133.  J.  Eq.  49;  Hogencamp  v.  R.   R.  Co., 

'^  United  States  v.  Cleveland  etc.  C.  17  N.  J.  Eq.  83. 

Co.,  33  Fed.  Rep.  323;  State  v.  Good-  ^  Smith  v.  Lcckwood,  13  Barb.  209. 

night,   70   Tex.    682;   Ravenswood  v.  «  Reimer's  Appeal,  100  Pa.  St.  182. 

Flemings,  22  W.  Va.  52.  '  Screw  Mower  etc.  Co.  v.  Mettler, 

3  Palmer  v.  R.  R.  Co.,  108  Ind.  137;  26  N.  J.  Eq.  264;  Tyler  v.  Hamersly, 

Williams    v.    Smith,    22     Wis.    594;  44  Conn.  419;  Savage  v.  Allen,  54  N. 

Shermerhorn  v.  Webber,  67  Iowa,  278;  Y.  458. 

Gould  V.  City  of  Rochester,  105  N.  Y.  *  Bishop  of  Chicago  v.  Chiniqny,  74 

46;  Coast  Line  R.  R.  Co.  v.  Cohen,  50  111.  317;  Piatt  v.  Woodruff,  61  N.  Y. 

Ga.  451.  378;  Bis.»s!l  v.  Beckwith,  33  Conn.  357; 

•  Davis  V.    Mayer,    14  N.  Y,   oOs;  liinwood  v.  Jarvis,  27  N.  J.  Eq.  247. 
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case  is  properly  before  a  court  of  law,  equity  will  not  in- 
terfere, even  though  it  has  concurrent  jurisdiction,  unless 
the  defendant  is  unable  to  obtain  in  the  legal  action  all 
the  relief  to  which  he  is  entitled.'  A  court  of  equity  will 
set  aside  a  judgment  obtained  by  fraud,  and,  in  extension 
of  the  application  of  that  principle,  will  enjoin  the  plain- 
tiff from  issuing  execution  on  such  a  judgment.*  But 
proceedings  to  enforce  a  judgment  will  not  be  restrained 
merely  because  the  defendant  negligently  permitted  it  to 
be  rendered  against  him  by  default,  or  on  the  ground  of 
defenses  which  he  might  have  pleaded  at  law,  but  ne- 
glected to  do  so.'  An  injunction  will  not,  as  a  general 
rule,  be  granted  to  enjoin  the  prosecution  of  a  suit  in  the 
same  court,  as  all  the  objects  thereof  may  usually  be  at- 
tained by  motion  or  petition  in  the  case  pending.*  But 
this  rule  is  not  without  its  exceptions,  and  in  an  extreme 
case  a  court  of  equity  will  restrain  a  party  from  proceed- 
ing with  another  equitable  action  in  the  same  cpurt.' 
State  courts  cannot,  in  general,  enjoin  parties  from  pro- 
ceeding in  the  federal  courts;  and  it  is  provided  by  the  fed- 
eral statute  that  the  writ  of  injunction  shall  not  be  granted 
by  any  court  of  the  United  States  to  stay  proceedings  in 
any  court  of  the  state,  except  in  cases  where  such  injunc- 
tions may  be  authorized  by  any  law  relating  to  proceed- 
ings in  bankruptcy.^  An  injunction  will  not  be  granted 
to  restrain  proceedings  in  an  action  at  law  where  its 
effect  would  be  to  contravene  the  equitable  maxim  that 

'  Morgan  v.  Morgan,   50  Ala.   89;  *  Erie  R.   R.   Oo.   v.   Ramsey,    57 

New  Jersey  Z.  Co.  v.  Franklin  Iron  Barb.     419;     Tuentes     v.    Gaines,    1 

Co.,   29  N.   J.   Eq.  422;    Pirault  «.  Wood,    112;    Redd  u.   Blandford,  54 

Rand,  10  Hun,  222.  Ga.  123. 

-  Chambers  v.  Bridge  Mfg.  Co.,   16  '  Baseye  w".  Beard,  12  B.  Mon.  5S1; 

Kan.    270;    Ridgeway   v.    Bank,    11  Piatt  i>.  Woodruff,  61  N.  Y.  378;  Ely 

Humph.  523;  Bibb  v.  Hitchcock,  49  v.  Lowenstein,  9  Abb.  Pr.,  N.  S.,  37; 

Ala.  468;  20  Am.   Rep.  288}  Ross  v.  Conover  v.  Mayor,  25  Barb.  531. 

Harper,  99  Mass.  175;  Stanton  v.  Em-  «  U.  S.  Rev.  Stats.,  sec.  720;  Phelan 

bry,  46  Conn.  595.  v.  Smith,  8  Cal.  520;  United  States  v. 

"  Stilwell  V.   Carpenter,    59  K.   Y.  Keokuk,  6  Wall.  514;  Bryan  v.  Hick- 

414;  Jordan  v.  Corley,  42  Tex.   284;  son,  40  Ga.  405;  Dial  v.  Reynolds,  96 

Robuck    0.    Harkins,    38     Ga.     174;  U.  S.  340;  Moore  v.  HoUiday,  4  DUl. 

Holmes  v.  Stateler,  57  111.  209.  52. 
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"he  who  seeks  equity  must  do  equity,"  so  that  where  a 
defendant  seeks  to  restrain  an  action  at  law  upon  a  usuri- 
ous  contract,  he  must  first  offer  to  pay  what  he  legally 
owes  on  the  transaction.*  And  the  collection  of  a  tax 
will  not  be  enjoined,  where  a  portion  of  it  is  just  and  law- 
ful, until  there  is  a  payment  or  tender  of  the  portion 
justly  due  and  payable."  But  where  the  tax  would  throw 
a  cloud  upon  the  title  of  the  complainant,  or  where  there 
would  be  irreparable  injury,  owing  to  a  want  of  legal  rem- 
edy, or  in  case  of  fraud  or  mistake,  or  where  the  enforce- 
ment of  the  tax  would  lead  to  a  multiplicity  of  suits,  an 
injunction  will  be  granted.'  Though  where  the  objection 
to  the  validity  of  the  tax  is  manifest  upon  the  record, 
and  the  purchaser  at  a  sale  for  unpaid  taxes  has  not  even 
a  prima  facie  title,  there  is  an  adequate  remedy  at  law, 
and  an  injunction  will  be  refused.*  But  if  the  tax  is  in 
fact  unlawful  and  the  proceedings  void,  though  the  tax 
deed  may  be  prima  facie  evidence  of  the  regularity  of  the 
proceedings,  an  injunction  will  be  granted  to  remove  the 
cloud  upon  the  title.'  Where  taxes  have  been  levied 
upon  property  which  is  exempt  from  taxation,  either 
under  general  statutory  provisions,  or  under  a  special 
statute  exempting  corporation  lands  from  taxation  for  a 
limited  period,  an  injunction  will  be  granted  restraining 
the  collection  of  such  taxes.' 

1  Comstock  V.  Johnson,  46  N.  Y.  visors,  26  Wis.  70;  Tilton  v.  R.  R. 
615;  Edgertoa  v.  Peokham,  11  Paige,  Co.,  3  Saw.  22;  Clarke  v.  Ganz,  21 
357.  Minn.  387. 

2  Brown  v.  Huron,  69  Ind.  61;  Com-  *  Buoknall  v.  Story,  36  Cal.  67; 
missioners  v.  Elston,  32  Ind.  27;  2  Am.  Bouton  v.  Brooklyn,  15  Barb.  393; 
Rep.  327;  Railroad  Tax  Cases,  92  U.  Curtis  v.  East  Saginaw,  35  Mich.  508; 
S.  575;  Pillsbury  v.  Humphrey,  26  Minturn  v.  Smith,  3  Saw.  142. 
Mich.  245;  Overall  v.  Ruenzi,  67  Mo.  *  Johnson  v.  Milwaukee,  40  Wis. 
203;  Worthen  v.  Badgett,  32  Ark.  315;  Jenkins  v.  Rook  County,  15  Wis. 
496;  London  v.  Wilmington,  78  N.  C.  11;  Fowler  v.  St.  Joseph,  37  Mo.  22S; 
109;  Tallassee  Mfg.  Co.  v.  Spigener,  Mobile  and  Girard  R.  R.  Co.  u.  Peebles, 
49  Ala.  262;  Swinney  v.  Beard,  71  47  Ala.  317;  Palmer  v.  Rich,  12  Mich. 
111.  77;  Osborn  Co.  v.  Blake,  19  Kan.  414;  Greedupu.  Franklin  Co.,  30  Ark. 
299.  107. 

'  Savings  etc.  Soo.  v.  Austin,  46  Cal.  «  Mobile  &  0.  R.  R.  Co.  v.  Moseley, 

415;  Bank  t).  Cook,  77  111.  642;  Tucker  52  Miss.    127;    Railway  Co.   v.    Mo- 

V.  Kenniston,   47  N.   H.  267;  Barrow  Shane,  22  Wall.  444;  Marquette  etc. 

V.  Davia,  46  Mo.  394;  Siegel  v.  Super-  R.  R.  Co.  v.  Marquette,  35  Mich.  504. 
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§  3702.  Judgments.  —  A  fraudulent  or  void  judgment 
will  be  set  aside  in  equity,  and  the  execution  of  such  a 
judgment  will  be  restrained  by  injunction,  where  its  en- 
forcement  would  give  the  execution  creditor  an  unfair 
advantage,  resulting  from  accident,  mistake,  or  fraud,  and 
not  from  his  own  negligence.'  But  it  must  appear  that 
the  execution  of  the  judgment  would  be  against  conscience, 
and  that  the  person  aggrieved  could  not  avail  himself  at 
law  of  the  equities  invoked,  or  that  he  was  prevented  from 
so  doing  by  fraud,  accident,  mistake,  or  surprise,  and  be 
free  from  laches  on  his  part.^  And  the  application  must 
show  that  the  judgment  is  contrary  to  equity  and  good 
conscience,  that  the  applicant  has  a  good  defense  on  the 
merits,  and  that  he  has  used  due  diligence  in  availing 
himself  of  his  legal  defenses.'  Where  a  mistake  or  mis- 
calculation of  a  jury  is  discovered  after  the  time  allowed 
by  law  for  making  a  motion  for  a  new  trial  has  expired, 
and  which,  if  discovered  in  time,  would  have  been  a  good 
ground  for  a  new  trial,  an  injunction  will  be  graiited  re- 
straining the  execution  of  the  judgment.*  But  an  injunc- 
tion will  not  be  granted  where  it  was  owing  to  his  own 
negligence  that  the  complainant  has  failed  to  obtain  jus- 
tice, or  where  the  newly  discovered  evidence  would  not 
be  ground  for  changing  the  result,  in  the  event  of  a  new 
trial  being  granted.^  Inasmuch  as  the  legal  presumption 
is  in  favor  of  judgments  and  executions,  where  application 
is  made  to  restrain  their  enforcement,  it  must  be  clearly 
shown  wherein  their  want  of  equity  or  fairness  exists,  and 

'  Jones  V.  Bank,  5  How.  (Miss.)  43;  Allen,  54  N.  Y.  458;  Gregory  v.  Ford, 

35  Am.   Dec.  419;  Mallory  v.  Norton,  14  Cal.   142;   Hazeltine  v.  Reusoh,  51 

21  Barb.  424;  Chambers «;.  Bridge  Mfg.  Mo.  50. 

Co.,  16  Kan.  270;  Tomkins  v.  Tom-  *  Brown    v.   Luohers,   79    BI.   575; 

kins,   11   N.  J.  Eq.   512;  Stanton  v.  Baltzell  v.  Randolph,  9  Fla.  366;  Rust 

Embry,  46  Conn.  595.  v.  Ware,  6  Gratt.  50;  Ferrell  t>.  Allen, 

2  Fowler  v.  Lee,  10  Gill  &  J.  358;  32  5  W.  Va.  43. 
Am.    Deo.    172;    Marine   Ins.    Co.    v.  'Holmes   v.    Stateler,    57   HI.   209; 
Hodgson,  7  Cranoh,  332;   Wingate  v.  Hill  v.  Harris,  51  Ga.  628;  Newman  ». 
Haywood,  40  N.  H.  437;  McCauley  v.  Morris,  52  Miss.  402;   Grim  v.  Hand- 
State,  21  Md.  569.  ley,  94  U.  S.  652;  Lndington  v.  Hand- 

'  Womauk  v.   Powers,   50    Ala.   5;  ley,  7  W.  Va.  269. 
Slack  tJ,  ATood,  9  Gratt.  40;  Savage  v. 
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the  facts  must  be  sviotq.  to  positively.*  Where  the  prop- 
erty of  one  person  is  being  sold  under  an  execution 
against  another,  the  sale  will  be  restrained,  notwithstand- 
ing the  existence  of  a  remedy  at  law,  as  in  such  a  case 
the  jurisdiction  is  exercised  to  preserve  the  property  in 
specie,  the  legal  remedy  of  damages  or  in  replevin  being 
inadequate  or  uncertain.^  Injunctions  have  been  fre- 
quently granted  to  enjoin  attempts  at  enforcing  judgments 
which  have  been  fully  paid,  but  of  which  satisfaction  has 
not  been  entered  of  record,  or  which  have  been  partly 
paid,  and  execution  is  issued  for  the  full  amount.'  But 
the  decisions  are  not  harmonious  on  the  point,  and  the 
injunction  is  sometimes  denied,  particularly  where  the 
remedy  at  law  is  ample,  or  no  equitable  reason  is  advanced 
why  the  judgment  should  not  be  enforced.*  The  writ, 
when  granted,  operates,  as  in  other  cases,  only  in  personam, 
and  does  not  affect  the  lien  of  the  judgment  or  impair  an 
execution  which  has  been  levied.^  Where  the  judgment 
sought  to  be  enjoined  has  been  obtained  upon  a  contract 
founded  upon  a  gambling  transaction,  an  additional  rea- 
son exists  in  favor  of  the  exercise  of  the  jurisdiction;  but 
still  the  court  will  generally  manifest  a  reluctance  to  de- 
viate from  the  rule  requiring  the  defense  to  have  been 
first  raised  in  the  action  at  law.*  Unless  a  creditor  has 
obtained  a  judgment  for  his  claim  which  is  a  lien  on  the 
debtor's  property,  an  injunction  will  not,  as  a  rule,  be 
granted  to  restrain  the  debtor  from  disposing  of  such 
property,  and  therefore  a  foreign  judgment,  as  such,  will 
not  be  enjoined,  even  though   the  parties  reside  in  the 

1  Jones  ».  Thatcher,  48  Ga.  83;  N.  Y.        *  Foster  v.  Wood,  6  Johns.  Ch.  87; 
etc.  R.  R.  Co.  V.  Haws,  56  K  Y.  175.  Crandall  v.  Bacon,  20  Wis.  639;  Sauer 

2  Poiucy  V.  Burke,  28  La.  Ann.  673;  v.  Kansas  City,  69  Mo.  46;  Stuart  v. 
McFarland  v.   Dilly,  5  W.  Va.  135;  Supers,  83  111.  341. 

Hardy  v.  Broaddus,  35  Tex.  668;  Ford  '  St.  Louis  etc.  Co.  v.  Todd,  40  111. 

V.    Rigby,    10    Cal.    449;    Watson    v.  89;    Knox   v.  Randall,  24  Minn.  479; 

Sutherland,  5  Wall.  74;  Baker  v.  Rine-  Miller  v.  Eatell,  8  Yerg.  452. 

hard,  11  W.Va.  238;  Ferguson  1).  Her-  «  Giddens   v.    Lea,  3   Humph.    133; 

ring,  49  Tex.  126.  White     v.     Washington,     5     Gratt. 

'  Perry  v.  Kearney,  14  La.  Ann.  400;  645. 
Buie  V.  Crouch,  37  Tex.  53. 
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state  where  the  injunction  is  applied  for,  until  reduced  to 
a  judgment  of  a  court  of  that  state,  and  thereby  rendered 
a  lien  on  the  land  in  question.' 

§  3703.  Violation.  —  The  party  against  whom  a  writ 
of  injunction  is  issued,  and  upon  whom  it  is  served,  or 
who  has  sufficient  notice  of  it,  must  implicitly  conform 
to  its  requirements,  fie  has  no  right  to  ignore  it  on  the 
ground  of  any  irregularities  in  obtaining  it,  or  for  what 
he  may  consider  or  may  be  advised  are  weaknesses  in 
the  showing  upon  which  it  was  granted;  these  being  all 
matters  to  be  disposed  of  by  the  court  when  properly 
brought  before  it.^  Where,  however,  the  court,  from 
which  the  injunction  issued,  had  no  jurisdiction  in  the 
premises,  the  defendant  would  be  justified  in  refusing  to 
comply  with  the  writ,  as  under  such  circumstances  it 
would  be  absolutely  void,  and  liable  to  either  direct  or 
collateral  attack.^  However  bona  fide  the  motives  of  the 
defendant  may  be  which  actuated  him  in  his  disobedi- 
ence, or  whether  he  acts  in  an  honest  mistake  of  his 
rights,  or  under  the  advice  of  counsel,  it  will  not  exoner- 
ate him  from  the  contempt  of  court  committed  by  his 
disobedience  of  the  writ.*  But  the  grounds  of  the  defend- 
ant's conduct  in  disregarding  the  injunction,  and  also 
the  fact  of  its  having  been  erroneously  issued,  will  be 
taken  into  account  in  fixing  the  punishment  for  the  con- 
tempt; and  the  court  sometimes  refuses  to  take  other 
action  than  that  of  requiring  the  payment  of  costs.^  In 
order  to  render  the  defendant  liable  on  the  injunction,  it 
is  not  absolutely  necessary  that  he  should  be  actually 
served  with   the   injunction.     If  he   has   knowledge   or 

I  Mayer  v.  Wood,  56  Ga.  427;  Ba-        '  Dickey  ii.  Reed,  78111.  261;  Brewer 

chanan  v.  Marsh,  17  Iowa,  494;  Hold-  v.  Kidd,  23  Mich.  440;  Peojjle  v.  Stur- 

rege   v.    Gwynne,    18   N.    J.    Eq.   26;  tevant,  9  N.  Y.  263. 
Bigelow  V.  Andreas,  31  111.  322.  *  Mead  v.    Norris,   21    Wis.     310; 

^  Mayor  !).  New  York  etc.  Co.,64N.  Lansing  w.  Easton,  7  Paige,  364:  Mo- 

Y.   623;  Rogers   Mfg.   Co.   v.  Rogers,  Killopp  v.  Taylor,  25  N.  J.  Eq.  139. 
38  Conn.   121;  Richards   v.   West,  3        '^  Erie  Co. -o.  Ramsey,  45  N.  Y.  637; 

N.  J.  Eq.  456.  Watson  v.  Bank,  5  S.  C.  159. 
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notice  of  it,  he  is  as  much  bound  by  it  as  he  would  be  by  a 
formal  service  of  it.'  And  the  general  rule  is,  that  where 
the  act  charged  as  contempt  is  one  which  could  not  in 
any  way  injure  the  plaintiff,  it  will  not  be  regarded  as  a 
breach  of  the  writ;^  and  the  writ  does  not  usually  bind 
persons  not  actually  mentioned  in  it;  as  where  it  restrains 
a  person  and  his  servants  or  agents,  his  tenants  are  not 
included.'  A  strict  compliance  with  the  spirit  of  the 
mandate  is  required,  and  no  mere  subterfuge  or  frivo- 
lous excuse  will  be  permitted  in  excuse  of  its  violation.* 
In  case  of  the  party  enjoined  refusing  to  comply  with  the 
injunction,  the  remedy  is  by  proceeding  to  have  him  pun- 
ished for  contempt  of  court,  when  the  only  question  to 
be  determined  is  the  fact  of  the  violation,  the  merits  of 
the  case  having  been  decided  when  the  injunction  was 
granted.'  And  it  is  a  proper  punishment  to  require  a 
party  who  has  violated  an  injunction  to  pay  the  actual 
damages  which  have  been  sustained  by  the  plaintiff  by 
reason  of  such  violation,  with  the  costs  of  the  proceed- 
ings for  contempt.*  The  punishment  is  not  confined  to 
individuals.  A  corporation  may  be  punished  for  violat- 
ing an  injunction.'  Where  an  attachment  for  contempt 
of  court  in  violating  an  injunction  is  applied  for,  it  is 
necessary  to  show  the  making  of  the  order  for  the  injunc- 
tion, the  service  or  notice,  and  the  breach  of  the  order.' 
Unless  the  violation  is  very  gross  and  flagrant,  the  prac- 
tice is  to  apply  in  the  first  instance  for  an  order  to  show 
cause,  and  on  the  hearing  thereof,  if  the  defendant  claims 
that  the  violation  was  unintentional,  and  promises  not  to 

'  Howe   V.   Willard,    40    Vt.    654;  *  Rogers   Mfg.   Co.  v.    Rogers,    38 

Sickles !).  Borden,  4  Blatch.  ]  4;  Pookt-  Conn.    J  21;     People   v.    Spaulding,    2 

ner  v.  Russell,  3.S  Wis.   193;   Hull  v.  Paige,  326. 

Thomas,  3  Edw.  Ch.  236.  «  Chapel    v.   Hull,    60    Mich.    167; 

2  Hudson  V.  Plots,  11  Paige,  180.  Thweatt  v.  Gammell,  56  Ga.  98. 

» In  Re  South  Side  R.  R.  Co.,  10  '  Golden  Gate  C.  H.  M.  Co.  v.  Su- 

Bank  Reg.  274.  perior  Court,  65  Cal.  187. 

•  Morris  v.  Hill,  28  N.   J.   Eq.   33;  »  state   v.   Gilpin,    1    Del.    Ch.    25; 

Mayor  v.  New  York  and  S.  I.  F.  Co.,  State  v.  Myers,  44  Iowa,  580;  State  v. 

64  N.  Y,  62.3;  Craig  t).  Fisher,  2  Saw.  Cutler,    13     Kan.     131;    Whipple    v. 

345;  Safford  v.  People,  85  III.  558.  Hutchinson,  4  Blatch.  JP'). 
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again  commit  the  act  complained  of,  the  court  will  render 
judgment  on  the  defendant's  duty  in  the  premises  and 
discharge  the  rule.*  Where  defendant  sets  up  that  he 
was  ignorant  of  his  duty  when  he  committed  the  act, 
and  that  after  taking  the  opinion  of  his  counsel  on  the 
question  he  discontinued  it,  or  where  he  comes  promptly 
into  court,  and  tenders  a  full  explanation  of  his  action, 
the  court  may  consider  his  conduct  as  in  mitigation  of 
his  offense,  and  will  frequently  not  visit  upon  him  a  more 
severe  punishment  than  payment  of  the  costs  of  the  pro- 
ceedings.* But  where  there  are  no  circumstances  of  mit- 
igation in  the  case,  the  offense  may  be  punished  by  fine 
or  imprisonment,  or  both,  and  the  payment  of  costs,  and 
counsel's  fees  will  be  superadded.' 

§  3704.  Practice. — This  is  generally  regulated  by  statute 
in  the  various  states.  The  general  rule. is,  that  an  injunc- 
tion, particularly  as  an  independent  remedy,  will  not  be 
granted,  except  on  the  filing  of  a  complaint  or  petition 
setting  forth  with  circumstance  and  detail  the  grounds 
on  which  the  injunction  is  asked,  and  which  must  consti- 
tute a  cause  of  relief  in  equity,  and  be  verified  absolutely, 
and  not  on  information  and  belief;  or  if  hot  so  verified, 
the  facts  stated  in  the  complaint  or  petition  must  be  em- 
bodied in  affidavits  by  such  persons  as  can  depose  posi- 
tively thereto.*  The  verification  by  a  corporation  must  be 
by  some  ofiicer  conversant  with  the  facts.*  The  verifica- 
tion must  be  so  worded  that  perjury  will  lie  on  it  if  un- 
true."    But  where  the  only  injunction  asked  for  is  final, 

'  Longwood  etc.    Co.  v.   Baker,    27  Mayor  v.  Finney,  54  Ga.  317;  Long  v. 

N.  J.  Eq.  166.  Kasebeer,  28  Kan.  226. 

2  State  V.  Eddy,  2  Pel.  Ch.  269;  "  Bank  v.  Skinner,  9  Paige,  305; 
Bradford  v.  Peckham,  9  K.  I.  250.  Manistique    L.    Co.    v.    Lovejoy,    55 

3  Doubleday  v.  Sherman,  8  Blatohf.  Mich.  189. 

45.  ^  Elder  v.  City  of  New  Orleans,  31 

'  Bank    u.    Skinner,   9   Paige,   305;  La.   Ann.  500;   Sanvinet  v.  Poiipono, 

Campbell   a.  Morrison,  7  Paige,   157;  14  La.  87;   Catlett  v.   McDoualil,   13 

Gaertner  V.  Fond  du  Lac,  34  Wis.  497;  La.  44;  Reuul's  Heirs  v.   Behicus,   5 

Faison  v.  Mcllwaine,   72   N.   C.   312;  La.  79;  Hone  v.   Moody,  59  Ga.   731; 

Youngblood  v.  Schamp,  15  N.  J.  Eq.  Landes   •,.  Globe   P.   M.  Co.,  73  Ga. 

42;   Ballard  v.  Eckman,  20  Fla.  661;  176. 
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and  no  interlocutory  one  is  sought,  the  complaint  need 
not  be  verified  at  all.'  Though,  as  a  rule,  an  information 
in  equity  filed  by  the  attorney-general  of  a  state  need  not 
be  verified,  yet  where  an  injunction  is  prayed  for,  such 
information  or  .complaint  must  be  duly  verified  or  sup- 
ported by  affidavit."  Where  the  right  to  the  injunction 
claimed  is  based  on  documentary  evidence,  the  documents 
should  be  properly  exhibited  to  the  bill,  notwithstanding 
it  is  duly  verified.'  The  prayer  for  general  relief  is  not 
sufficient  to  support  an  injunction,  but  the  bill  must  con- 
tain an  express  prayer;  and  the  bill  is  demurrable  unless 
the  injunction  is  asked  for  both  in  the  prayer  for  relief 
and  for  process.*  It  is  usual  to  grant  interlocutory  in- 
junctions on  the  bill  alone  before  issue  of  process,  but  a 
motion  for  injunction  may  be  made  at  any  time  before 
final  decree.^  On  motion  for  interlocutory  injunction,  the 
plaintiff  is  entitled  to  read  afiSdavits  in  support  of  his  bill, 
but  not  to  enlarge  its  scope.*  Where  the  motion  is  made 
upon  notice  to  the  defendant,  he  is  entitled  to  read  affi- 
davits in  opposition,  and  the  answer  of  one  of  several 
defendants  may  be  read  as  an  affidavit  to  contradict  the 
case  set  up  in  the  bill."  Whether  a  defendant  is  entitled 
to  notice  is  a  question  dependent  upon  statutory  regula- 
tion, and  varies  in  the  different  states.  In  the  federal 
courts  notice  is  not  now  necessary.*  But  when  it  is  given, 
the  plaintiff  is  not  entitled  to  fix  it  so  far  ahead  as  to 

'  Rich  V.  Desaar,  50  Ind.  309.  77;  Hall  v.  McPherson,  3  Bland,  529; 

''  Attorney-General  v.  Eau  Claire,  37  Wellman  v.  Harker,  3  Or.   253;  New 

Wis.  400;  Attorney-General  v.  R.  R.  Jersey  Z.   Co.  v.  Franklin  I.  Co.,  29 

Co.,  35  Wis.  593.  N.  J.  Eq.  422. 

"  Parsons  v.  Wilkerson,  10  Mo.  713;  «  Leo  v.  Union  Paoiiic  R.  R.  Co.,  17 

Nusbaum  v.  Stein,  12  Md.  315.  Fed.  Rep.  273;  United  States  v.  Par- 

•  Thompsons.  Maxwell,  16  Fla.  773;  rott,  MoAU.  271. 

African  M.  E,  Church  v.  Conover,  27  '  Seneca  Falls  v.  Matthews,  9  Paige, 

N.  J.  Eq.  157;  Lewiston  F.  M.  Co.  v.  504;   Shreeve  v.  Black,   4  N.   J.   Eq. 

Franklin  Co.,  54  Me.  402;  College  C.  177;  Baker  v.  Taylor,  2  Blatchf.  82; 

&  R.  G.  R.  Co.  V.  Moss,  77  Ind.  139;  Stoddart  v.  Van  Laningham,  14  Kan. 

Jefferson  v.  Hamilton,  69  Ga.  401.  18. 

*  Jones    u.    Magill,    1    Bland,    177;  «  xj.  S.  Rev.  Stats.,  sec.  718;  Yueng- 
Warren  R.  R.  Co.  v.  Clarion  Co.,  54  ling  v.  Johnson,  1  Hughes,  607. 

Pa.  St.  28;  Krone  v.  Krone,  27  Md. 
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prejudice  the  defendant,  who  may  come  in  and  have  the 
matter  disposed  of  promptly.' 

It  is  regarded  as  the  better  practice,  however,  to  give 
notice, exceptwhere  so  doing  would  cause  irreparable  injury 
to  the  plaintiff's  rights.^  The^particular  circumstances  of 
each  case  will  of  course  give  rise  to  corresponding  vari- 
ations in  the  writ  with  regard  to  the  subject-matter  of 
the  injunction  and  the  parties  against  whom  it  is  di- 
rected, but  it  should  contain  a  precise  description  of  the 
particular  acts  or  things  enjoined.'  And  it  must  not 
exceed  the  relief  prayed  for  in  the  bill,  or  it  may  be  set 
aside.*  A  preliminary  injunction  may  be  granted  at  any 
time,  whether  in  term  or  vacation,  and  independently  of 
statute;  a  court  of  equity  has  inherent  power  to  issue  an 
injunction,  even  on  Sunday,  where  necessary  for  the  pre- 
vention of  irreparable  injury.'  Where  the  motion  has 
been  denied,  it  may  be  repeated  any  number  of  times  up 
to  final  hearing  of  the  suit,  on  the  discovery  of  new  matter 
since  the  last  refusal.'  When  a  bill  for  an  injunction  has 
been  reported  by  the  master  as  scandalous,  it  will  not 
support  a  motion  for  injunction  until  amended.'  Where 
it  is  apparent  to  the  court  that  there  is  an  important 
question  to  be  disposed  of  at  the  hearing,  the  injunction 
will,  on  motion,  be  continued  until  then.'  A  bill  for  an 
injunction  may  be  amended  even  after  motion  to  dissolve, 
and  if,  after  such  amendment,  it  shows  good  grounds  for 
so  doing,  the  injunction  will  be  continued  to  the  hearing.' 
But  the  power  of  amendment  should  be  exercised  spar- 

^  Walworth  v.  Board  of  Supervisors,  '  Langabier  ti.  R.  R.  Co.,  64  111.  243; 

5  Biss.  133.  16  Am.  Rep.  550. 

"  Androvette    v.    Browne,    4   Abb.  ^  Halcombe    v.    Commissioners,    89 

Pr.  440;  Atchisou  etc.  R.  R.  Co.  v.  N.  C.  346;  Blizzard  „.  Nosworthy,  50 

Fletcher,    35   Kan.    236;   Swepson  v.  Ga.  514. 

Call,  13ria.  337;  Lewtou  u.  Hower,  18  '  Davenport  v.  Davenport,  6  Madd. 

Fla.  872;  Buckley  u.  Corse,  1  N.  J.  251. 

Eq.  504.  8  Donuell  v.    Church,   4    Ired.   Eq. 

"  Summers  v.  Parish,   10   Cal.   347;  630;  Manhattan  M.  &  F.  Co.  v.  Van 

Whipple   V.    Hutchinson,    4   Blatchf.  Keuren,  23  N.  J.  Eq.  251. 

190.  9  Sweatt   v.    FaviUe,  23   Iowa,  321; 

*  Leitham  v.  Cusiok,  1  Utah,  Si,"},  Crawford  v.  Paine,  19  Iowa,  172. 
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ingly  and  with  caution,  and  amendments  allowed  only 
when  the  interests  of  justice  manifestly  require  it.' 
Where  the  proposed  amendments  relate  to  matters  existing 
when  the  bill  was  filed,  it  may  be  amended  accordingly, 
by  leave,  without  prejudice  to  an  existing  injunction.^ 
But  material  allegations  cannot  be  expunged  by  amend- 
ment, which  must  be  confined  to  the  addition  of  explana- 
tory and  supplemental  matter.^  Where  the  amendments 
go  so  far  as  to  transform  the  bill  into  a  new  one  praying 
for  a  new  injunction,  the  court  may  dissolve  an  injunction 
granted  on  the  original  bill.*  When  an  amended  bill 
prays  for  an  injunction,  which  the  original  bill  did  not, 
the  defendant  is  entitled  to  reasonable  notice  to  show 
cause  why  an  injunction  should  not  be  granted.*  A 
motion  to  dissolve  an  interlocutory  injunction  is  usually 
made  at  the  time  of  filing  the  answer,  but  if  the  injunc- 
tion was  granted  ex  parte,  a  motion  to  dissolve  it  will  be 
heard  at  any  time  for  want  of  equity  in  the  bill.°  And 
the  motion  need  not  be  made  to  the  same  judge  who 
allowed  the  writ.'  Even  where  the  statutory  power  exists 
of  dissolving  an  injunction  without  notice,  it  should  not 
be  done  except  in  cases  of  extreme  urgency.'  An  answer 
filed  after  notice  of  motion  to  dissolve  cannot  be  read  in 
support  of  the  motion.'  Nor,  as  a  general  rule,  is  a  plain- 
tiff permitted  to  file  further  affidavits  in  opposition  to  a 
motion  to  dissolve  made  on  the  coming  in  of  the  answer.'" 
Except  that  where  a  dissolution  would  alter  the  status  of 

'  Calderwood  v.  Trent,  9  Rob.  (La.)  8  Q'Conner  v.  Starke,  59  Miss.  481; 
227;  Jackson  &  S.  Co.  v.  R.  R.  Co.,  3  Hiller  v.  Gotten,  54  Miss.  551;  New- 
Del.  Ch.  512.  ton  Mfg.   Co.  v.  White,  47  Ga.  400; 

2  Walker    v.    Walker,    3    Ga.    302;  Peek  v.  Yorks,  41  Barb.  547;  Florence 

Selden  v.  Vermilya,  4  Sand.  Ch.  573.  v.  Paschal,  48  Ala.  458. 

^  Carey  V.  Smith,  11  Ga.  539.  »  Cattell    v.    Nelson,   7  N.   J.   Eq. 

*  Des  Moines  R.  R.  Co.  v.  Carpen-  122. 

ter,  5?7  Iowa,  487.  '»  Roberts  v.  Anderson,  2  Johns.  Ch. 

'  Keller  v.  The  J=aok  Mfg.  Co.,  55  202;  Eastburn  v.  Kirk,   1  Johns.  Ch. 

Ga.  639.  444;    Moredock  v.  Williams,   1  Over. 

«  Merwin  v.  Smith,  2  N.  J.  Eq.  182;  325;  Howell  v.  Robb,  7  N.  J.  Eq.  17; 

Receivers  v.  Biddle,  4  N.  J.  Eq.  222;  Gentry  v.  Hamilton,  3  Ired.  Eq.  376. 

Harris  v.  Sangston,  4  Md.  Cli.  394.  But  see  Poor  v.  Carlton,  3  Sum.   70; 

'  Woodruff  V.  Fisher,  17  Barb.  224.  and  Naylor  v.  Wellington,  8  Sim.  396. 
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the  parties  or  irreparable  mischief  would  ensue  from  the 
delay,  the  rule  may  be  modified.'  The  motion  to  dissolve 
must  be  based  upon  the  answer,  and  ex  parte  affidavits 
cannot  be  substituted  for  it.^ 

In  cases  of  special  injunctions  for  the  prevention  of 
irreparable  injuries,  the  bill  may,  on  motion  to  dissolve, 
be  read  in  contradiction  to  the  answer,  and  if  the  equity 
appears  doubtful,  the  motion  will  be  denied.'  New  matter 
not  responsive  to  the  bill  will  not  be  considered  on  motion 
to  dissolve,  unless  defendant  relies  on  it,  when  plaintifr 
may  contradict  it  by  further  affidavits.''  Death  does  not 
dissolve  an  injunction;  and  where  plaintiff  dies,  motion 
should  be  made  calling  upon  his  personal  representative 
to  show  cause  why  the  suit  should  not  be  revived  or  the 
injunction  dissolved;"  and  a  similar  practice  obtains  in 
case  of  the  death  of  a  defendant.*  A  motion  to  dissolve 
will  not  be  continued  except  for  the  weightiest  reasons;' 
and  an  injunction  will  be  dissolved  if  the  sworn  answer 
denies  positively  the  equities  of  the  bill.'  An  objection 
on  the  ground  of  multifariousness  is  premature  on  motion 
to  disslove,  but  misjoinder  of  parties  may  be  taken  advan- 
tage of  on  such  a  motion.'  A  defective  verification  cannot 
be  amended  on  the  hearing  of  the  motion  to  dissolve,  but 
the  omission  of  the  officer  to  sign  the  jurat  may  be  recti- 
fied.'"   A  stranger  to  the  suit,  whose  rights  are  affected  by 

'  Barnard   v.    Davis,    54    Ala.    565;  v.  Bronaugh,  1  Bland,  547;  Collier  v. 

Davis's  Ex'rs  v.  Fulton,  1  Over.  121.  Bank  of  Newbem,   1   Dev.  &  B.  Eq, 

■'  Saoket  v.  Hill,  2  Mich.  182;  Brad-  328;  Hill  v.  Jones,  1  Murph.  211. 
ford  V.  Beckham,  9  R.  I.  250;   Hoff-  «  Dennis  v.  Green,  8  Ga.  197;  Gum- 
man  «.  Livingston,  1  Johns.  Ch.  211.  mins  v.  Cummins,  8   N.    J.  Eq.   173; 

^  Troy  V.  Norment,  2  Jones  Eq.  318;  White  v.  Fitzhugh,  1  Hen.  &  M.  1. 

PurncU    V.    Daniel,    8    Ired.    Eq.    9;  '  Pithole  P.  0.  Co.  v.  Rittenhouse, 

Lloyd  V.  Heath,  Busb.  Eq.  39;  Brooks  12  W.  Va.  313;  Horn  v.  Perry,  11  W. 

V.  Bicknell,  3  McLean,  250.  Va.  694. 

'  Merwiu  v.  Smith,  2  N.  J.  Eq.  182;  '  Lockhart  v.  City  of  Troy,  48  Ala. 

Kinsler  v.  Clarke,  2  Hill  Eq.   (S.  C.)  579;    Manchester    v.    Dey,    6    Paige, 

617;  Carroll  v.  Farmers'  Bank,  Harr.  295. 

(Mich. )  197.  "  Shirley  v.  Long,  6  Rand.  764;  Hud- 

*  Carter  v.  Washington,  1  Hen.  &  M.  son  v.  Maddison,  12  Sim.  416. 

203;  Jackson  v.  Arnold,  4  Rand.  195;  '» Perkins©.  Collins,  3N.  J.  Eq.  482; 

Hawley    v.    Bennett,    4    Paige,     163;  Capner  v.  Flemington  Min.  Co.,  3  N.  J. 

Walsh  V.  Smyth,  3  Bland,  9;  Griffith  Eq.  467. 
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the  injunction,  may  apply  to  have  it  modified  so  as  not  to 
interfere  with  his  rights.'  A  bond  with  sufficient  sureties 
is  usually  required  to  be  given  by  the  plaintiff  to  indem- 
nify the  defendant  against  damage  which  may  be  occa- 
sioned by  the  injunction,  if  improperly  granted,  and 
where  such  a  bond  is  required  by  statute,  it  cannot  be 
dispensed  with  by  the  court;^  but  the  bond  is  governed 
by  the  statute  in  force  at  the  time  of  its  execution,  and 
not  by  one  coming  into  operation  subsequently  thereto.' 
In  the  absence  of  statutory  regulations  as  to  the  bond,  the 
court  prescribes  its  conditions,  and  where  the  plaintiff  is 
unsuccessful,  he  is  liable  for  all  damages  sustained;*  but 
the  plaintiff  will  not  be  prevented  from  obtaining  a  per- 
petual injunction  or  final  hearing  by  reason  of  his  failure 
to  give  the  bond  required  on  a  preliminary  injunction." 
Insufficiency  of  the  bond  is  not  a  ground  for  dissolution 
of  the  injunction,  and  where  the  writ  is  properly  granted 
in  other  respects,  it  will  not  be' set  aside  on  that  ground, 
unless  the  plaintiff  neglects  to  furnish  a  sufficient  bond, 
after  order  duly  made  requiring  him  to  do  so.^  Where 
the  conditions  are  prescribed  by  statute,  anything  in 
excess  of  them  is  regarded  as  surplusage,  and  rejected.' 
Where  an  injunction  is  granted  "  on  the  usual  terms,"  it 
is  understood  that  a  bond  as  prescribed  by  law  is  to  be 
given,  and  the  obligors  are  estopped  from  denying  that 
the  bond  is  in  conformity  with  the  directions  of  the 
judge  who  granted  the  injunction.*  It  is  not  indispen- 
sable that  any  particular  sum  should  be  mentioned  in  the 
bond,  it  being  given  to  indemnify  against  all  damages 
sustained,'  but  where  the  bond  is  directed  to  be  in  a  given 

'  Speak   V.    Ransom,   2  Tenn.  .Ch.  Crawford    «.    Paine,    19    Iowa,    172; 

210.  Chesapeake  etc.  R.  R.  Co.  v.  Patton, 

»  Miller  v.  Parker,  73  N.  C.  58.  5  W.  Va.  234;  Woolfolk  v.  Woolfolk, 

s  Mix  V.  Vail,  83  111.  40.  22  La.  Ann.  206. 

*  Foster  v.  Shephard,  33  Tex.  687;  '  Menken  v.   Frank,  57  Miss.  732; 

Newell  V.  Partee,  10  Humph.  325.  Holliday's  Executors  v.  Myers,  11  W. 

"  Harrison  v.  Board  of  Supervisors,  Va.  276. 

51  Wis.  645.  8  Harman  v.  Howe,  27  Gratt.  676. 

^  Beauchamp  v.  Supervisors,  45  111.  '  North  Carolina  G.  A.  Co.  v.  North 

274;  Drake  v.   Phillips,   40  111.  388;  Carolina  0.  D.  Co.,  79  N.  C.  48. 
I 
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sum,  defendants  are  limited  to  the  amount  of  the  penalty.* 
Where  the  sureties  do  not  join  the  principal  in  an  appeal 
from  a  judgment  awarding  damages  on  the  dissolution  of 
an  injunction,  the  validity  of  the  bond  cannot  be  ques- 
tioned in  the  higher  court.^ 

The  rules  and  methods  for  the  enforcement  of  the  ob- 
ligations of  sureties  on  injunction  bonds  are  similar  to 
those  relating  to  sureties  on  other  bonds,  except  that  in 
doubtful  cases  a  construction  will  be  put  upon  the  bond 
more  favorable  to  the  obliger  than  would  be  done  in  other 
cases.'  The  liability  of  the  surety,  being  within  the  stat- 
ute of  frauds,  is  to  be  strictly  construed,  and  parol  evidence 
is  not  admissible  to  add  to,  vary,  or  contradict  it.*  The 
sureties  are  bound  by  the  decree  in  the  injunction  suit, 
and  cannot  by  any  means  attack  its  validity .°  An  action 
at  law  is  the  usual  means  of  enforcing  the  sureties'  liabil- 
ity.°  And  in  New  York  they  are  bound  by  an  assessment 
of  damages  made  on  a  reference  of  which  they  had  no 
knowledge,  unless  such  assessment  was  obtained  by 
fraud.''  But  in  Louisiana  the  sureties  are  regarded  as 
parties  to  the  injunction  suit  itself,  and  damages  may  be 
awarded  against  them  in  that  suit  without  any  new 
action.*  Though  elsewhere  the  sureties,  not  being  re- 
garded as  parties,  have  no  right  to  appeal  from  the  decis- 
ion, and  until  sued  on  the  bond  have  no  such  interest  in 
the  original  suit  as  entitles  them  to  prosecute  an  appeal.' 
It  is  now  held  that  the  defendant  in  an  injunction  suit 

1  Glover  v.  McGaffey,  56  Vt.  294.        Towle  v.  Towle,  46  N.  H.  431;  MeAl- 

2  Gibson    v.     O'Connell,     30    Tex.     lister  v.  Clark,  86  111.  236. 

684.  « Clayton  v.   Martin,  31  Ark.  217; 

3  Ovington  v.  Smith,  78  111.  250;  An-    Hughes  v.  Hughes's  Adm'r,  4  B.  Men. 
derson    v.    Falconer,    34   Miss.    257;    43. 

Webberu.  Wilcox,  45  Cal.  301;  Tarpey  '  Poillon   v.    Volkenning,    H   Hun, 

V.  Shillenberger,  10  Cal.  390;  Hall  v.  385;  Jordan  v.  Volkenning,  72  N.  Y. 

Williamson's  Adm'rs,  9  Ohio  St.   17;  300;    Methodist  Churches  v.    Barker, 

Cummings   v.    Mugge,    94    111.    186;  18  N.  Y.  463. 

Dunn  V.  Davis,  37  Ala.  95.  »  Mora  v.  Avery,  22  La.  Ann.  417; 

*  Williamson's    Adm'rs    v.    Hall,  1  Frantz  v.  Waggaman,  28  La.  Ann.  514. 

Ohio  St.  190.  '  St.  Louis  Zinc  Co.      " 

0  Oelriohs  v.   Spain,  15  Wall,  211;  50  Mo.  180. 
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has  a  common-law  right  of  action  to  recover  damages  for 
having  been  improperly  enjoined,  in  addition  to  his  rem- 
edy upon  the  bond.'  Tlie  right  of  action  on  the  bond 
accrues  immediately  on  failure  to  comply  with  its  condi- 
tions;^ but  it  is  held  that  there  must  be  a  final  determi- 
nation of  the  cause  in  which  the  injunction  issued,  and 
that  the  dissolution  of  an  injunction  before  that  period 
does  not  of  itself  authorize  an  action  on  the  bond.'  And 
no  action  can  be  maintained  during  the  pendency  of  an 
appeal  from  a  decree  dismissing  the  suit.* 

Where  the  plaintifif  voluntarily  dismisses  his  suit  after 
obtaining  a  preliminary  injunction,  the  defendant's  right 
of  action  on  the  bond  accrues  at  once;'  but  no  action  will 
lie  on  the  bond  until  the  injunction  is  actually  in  force;' 
nor  where  the  injunction  suit  is  discontinued  by  agreement 
of  the  parties.'  The  merits  of  the  injunction  suit  cannot 
be  inquired  into  in  an  action  on  the  bond  after  dissolu- 
tion;' but  an  action  may  be  maintained  upon  the  bond, 
notwithstanding  that  the  bill  for  an  injunction  was  dis- 
missed for  want  of  prosecution;'  and  demand  of  payment 
is  not  necessary  before  bringing  suit."  In  an  action  on 
the  bond,  the  question  whether  the  plaintiffs  obeyed  or 
disobeyed  the  writ  is  immaterial,  as  that  is  a  matter  to  be 
dealt  with  in  the  injunction  suit."  The  modes  of  ascer- 
taining the  damages  accrued  on  an  injunction  bond  are 
generally  regulated  by  statutes  and  rules  of  practice  in 

1  Mitchell  V.  R.  R.  Co.,  75  Ga.  398;  Richardson    v.    Allen,    74    Ga.    719; 
Manlove  v.  Vick,  55  Miss.  567;  Girton  Pugh's  Adm'r  v.  White,  78  Ky.  210. 
V.  Brown,  27  111.  489;  Iron  Mountain        «  McCoun  v.  Delany,   2  Bibb,  440; 
Bank  v.  Mercantile  Bank,  4  Mo.  App.  Eckle  v.  Smith,  27  Md.  467. 

505;  Hayden  v.  Keith,  32  Minn.  277.        '  Palmer  v.  Foley,  71  N.  Y.  106. 

2  Sizer  v.  Anthony,  22  Ark.  465;  « gipe  v.  HoUiday,  62  Ind.  4; 
Dougherty  v.  Dore,  63  Cal.  170.  Hughes's  Adm'r  v.   Wickliffe,  11   B. 

*  Penny  v.  Holberg,  53  Misa.  567;  Mon.  202.  But  see  Burnett  v.  Niohol- 
Gray  v.  Veirs,  33  Md.  159;  Thompson  son,  79  N.  C.  548;  Smith  v.  Kuhl,  26 
V.  MoNair,  64  N.  C.  448.  N.  J.  Eq.  97;  Boden  v.  Dill,  58  Ind. 

'Cohn   V.    Lehman,    93   Mo.   574;  273. 
Shackelford  v.  Smith,  61  Miss.  5.  »  Kimm  v.  Steketce,  44  Mich.  527. 

*  Mitchell  V.  Sullivan,  30  Kan.  231;  "  Rosendorf  v.  Mandel,  18  Nev. 
Swan  V.  Timmona,  81  Ind.  243;  Pao.  129. 

Mail  S.  Co.  V.  Joel,  85  N.   Y.   646;        "  Colcord  v.  Sylvester,  66  111.  540. 
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the  various  states.  The  weight  of  authority  is  against  the 
assessment  thereof  by  a  court  of  equity,  in  the  exercise 
of  its  general  jurisdiction,  without  the  aid  of  statutory 
powers.'  And  where  a  final  injunction  is  reversed  on 
appeal,  there  having  been  no  interlocutory  injunction,  no 
damages  are  assessable  by  reason  of  the  granting  of  such 
injunction.^  In  New  York,  damages  are  assessed  by 
reference  in  the  original  cause,  as  a  matter  of  course,  but 
there  must  be  a  final  decision  in  the  injunction  suit 
before  the  order  of  reference  will  be  made,'  and  the  prac- 
tice is  the  same  in  Wisconsin  and  South  Carolina.^  In 
California  a  separate  action  must  be  brought  upon  the 
bond,  and  the  cause  of  action  does  not  accrue  until  the 
final  determination  of  the  injunction  suit.*  But  a  rul- 
ing against  plaintiff  on  demurrer  to  complaint,  without 
amendment  or  further  action,  amounts  to  a  final  determi- 
nation sufficient  to  sustain  suit  on  the  bond;'  though  the 
sureties  on  a  bond  conditioned  to  pay  all  damages  awarded 
are  not  liable,  unless  it  is  alleged  in  the  complaint  that 
damages  have  been  awarded.'  And  as  the  functions  of  a 
preliminary  injunction  cease  when  the  final  decree  i^ 
made,  damages  accuring  subsequently  cannot  be  recov- 
ered, although  the  final  decree  be  reversed  on  appeal.' 

In  Illinois  there  is  a  statutory  provision  that  the  defend- 
ant, upon  dissolution  of  an  injunction,  may,  before  decree, 
present  his  claim  for  damages  and  have  it  passed  upon  in 
the  injunction  suit;'  but  the  assessment  is  binding  on 
the  plaintiff  only,  and  does  not  affect  the  sureties  on  the 

'  Lawton  v.  Green,  64  N.  Y.  326;  Musgrave    v.    Sherwood,    76    N.    Y. 

Fountain  v.  West,  68  Iowa,  380;  Tay-  194. 

lor  V.  Brownfield,  41  Iowa,  264;  Phelps        *  Parish  v.  Reeve,  63  Wis.  315;  Hill 

V.  Foster,   18  111.  309;  Greer  v.  Stew-  v.  Thomas,  19  S.  C.  230. 
art,  48  Ark.  21;  Baston  v.  R.  R.  Co.,         '  Dougherty  v.  Dore,  63   Cal.    170; 

26   N.  J.   Eq.    359.     But   see   conii-a,  Clark  v.  Clayton,  61  Cal.  634. 
Russell  V.  Farley,  105  U.  S.  433;  Lea        <'  Bennett  v.  Pardini,  63  Cal.  154. 
II.  Deakin,  11  Bias.  40.  '  Tarpey  v.   Shillenberger,   10   Cal. 

2  City  of  St.  Louis  v.  St.  Louis  G.  390. 
Co.,  82  Mo.  349.  «  Lambert  v.  Haskell,  80  Cal.  612. 

=  Jacobs   V.    Miller,    11    Hun,    441;        'Wilson   v.    Haecker,    85   HI.    349; 

Benedict   v.   Benedict,   15   Hun,   305;  Wing  v.  Dodge,  80  111.  564;  Albright 

Waterbury  v.  Bouker,  10  Hun,  262;  v.  Smith,  68  111.  181. 
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bond.*  Where  an  injunction  against  a  judgment  at  law  has 
been  dissolved  in  Kentucky,  the  code  of  that  state  provides 
that  the  court  may  assess  the  damages  and  render  judg- 
ment thereon  in  the  injunction  suit;''  but  this  practice  is 
applicable  only  to  injunctions  staying  proceedings  upon  a 
judgment,'  and  is  an  exclusive,  not  a  cumulative,  remedy.* 
In  Missouri  the  practice  is  for  the  court  to  enter  judgment 
against  the  obligors  for  the  damages  occasioned  by  the 
injunction,  and  there  can  be  no  recovery  upon  the  bond 
until  such  adjudication  has  been  made;^  but  notice  of 
motion  to  assess  the  damages  at  a  subsequent  term  of 
court  must  be  given  when  an  interlocutory  injunction  has 
been  dissolved  upon  final  hearing.*  In  North  Carolina, 
under  the  Code  of  Civil  Procedure,  the  damages  may  be 
ascertained  by  a  referee  or  otherwise,  as  the  judge  in  the 
injunction  suit  shall  direct.'  And  in  Texas  it  seems  that, 
upon  proper  pleadings  in  reconvention  and  proof,  the  de- 
fendant in  the  injunction  suit  may  recover  his  damages 
in  that  suit  for  the  wrongful  issue  of  the  writ  of  injunction, 
and  that  without  serving  citation  upon  the  sureties.'  The 
liability  upon  an  injunction  bond  is  limited  to  such  dam- 
ages as  are  caused  by  the  injunction,  by  reason  of  its 
interference  with  the  exercise  of  vested  legal  rights.  Re- 
mote or  consequential  damages  are  not  recoverable.' 

Where  the  injunction  restrained  the  collection  of  a 
judgment  at  law,  damages  are  assessable  only  in  respect 
of  so  much  of  the  judgment  as  was  then  unpaid.*"     And 

'McWilliamsw.  Morgan,  70111.  551;  s  Coates   v.    Caldwell,    71   Tex.   19; 

Alwood    V.    Mansfield,    81    111.    314;  Sharp  v.  Schmidt,  62  Tex.  263. 

Darst  V.  Gale,  83  111.  136;  Danville  B.  »  Chicago  City  R.  R.  Co.  v.  Howison, 

&  T.  Co.  V.  Parks,  88  111.  170.  86  111.  215;  Morgan  v.  Negley,  53  Pa. 

2  Logsden  v.  Willis,  14  Bush,  183.  St.  153;  Livingston  v.  Exum,  19  S.  C. 

'  Rankin  v.  Estes,  13  Bush,  428.  223;    Stewart   v.    State,    20   Md. '  97; 

*  Crawford  v.  Woodworth,  9  Bush,  Bank  of  Monroe  v.  Gifford,  70  Iowa, 
745.  And  in  Louisiana  a  similar  prac-  580;  Burgeu  v.  Sharer,  14  B.  Mon. 
tice  exists:  Crescent  City  Co.  d.  Lar-  497;  Brown's  Adm'r  v.  Tyler,  34 
rieux,  30  La.  Ann.  740.  Tex.  168. 

*  Dorriss  v.  Carter,  67  Mo.  544.  '"  Southerlaud  v.  Crawford,  2  J.  J. 
'  Hoffelmann  ti.  Franke,  96  Mo.  533.  Marsh.  370;  Gist  v.  Maguire,  4  Har.  & 
'  McKesson  v.  Henneasee,  66  N.  C.     J.   9;    Grundy  v.  Young,   2  Cranch, 

473,  114. 
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where  the  payment  of  money  has  been  enjoined,  interest 
is  recoverable  up  to  the  time  of  payment  into  court  on 
the  dissolution.^  Where  it  is  provided  by  statute  that  a 
percentage  of  the  judgment  enjoined  shall  be  assessed  as 
damages,  the  plaintiff  in  the  injunction  suit  is  liable  for 
the  percentage  on  a  dissolution  of  the  injunction.^  When 
the  dissolution  is  only  partial,  damages  may  be  awarded 
as  appertaining  to  the  part  dissolved.'  Where  damages 
are  decreed  upon  the  dissolution,  no  greater  amount  than 
the  penalty  of  the  bond  can  be  awarded.''  And  where  the 
bond  is  conditioned  for  the  payment  of  such  damages  as 
the  court  may  award,  and  the  court,  on  dissolving  the 
injunction,  does  not  award  any  damages,  it  seems  that  the 
order  of  dissolution  implies  that  the  damages  sustained 
must  be  paid.'  Upon  an  injunction  to  an  action  at  law 
on  a  promissory  note  being  dissolved,  the  plaintiffs  are 
entitled  to  their  taxed  costs  incurred  during  the  time  they 
were  delayed,  both  in  the  action  at  law  and  in  the  suit  in 
equity,  as  damages  in  an  action  on  the  bond."  The  amount 
of  damages  recoverable  in  an  action  on  a  bond  given  on 
an  injunction  restraining  the  exercise  of  acts  of  ownership 
over  real  property  is  such  as  are  caused  directly  and 
necessarily  by  the  injunction.'  Though  it  is  defendant's 
duty  to  mitigate  plaintiff's  damages,  yet  if  they  acted  in 
good  faith  they  will  not  be  held  liable  for  not  having 
adopted  a  course  which  would  have  reduced  plaintiff's 
loss.*  Where  the  injunction  was  obtained  by  fraudulent 
suppresion  of  the  truth,  upon  dissolving  such  injunction 
it  is  the  duty  of  the  court  to  give  the  highest  damages 

1  V^allia  V.  Dilley,  7  Md.  237.  But  see  contra,  Ashby  v.  Chambers,  3 

2  Claytor  v.  Anthony,  15  Gratt.  518;     Dana,  437. 

Martin  v.  Wade's  Executors,  5  T.  B.  «  Derry  Bank  v.  Heath,  45  N.  H.  524. 

Men.  77;  Joslyn  v.  Diokeraon,  71  111.  '  Banks  v.  State,  62  Md.  88;  Alex- 

25;  Camp  v.  Bryan,  84  111.  250;  Rob-  ander  v.  Coloord,  85  111.  323;  Kiohard- 

erts  V.  Fahs,  36  111.  268.  son  v.  Allen,  74  Ga.  719;   Hosmer  v. 

» Perry  v.    Kearney,   14  La.  Ann.  Campbell,  98  III  572;  Hill  v.  Hill,  59 

400.  Vt.  125;  Hill  v.  Thomas,  19  S.  C.  230. 

*  Lawton  v.  Green,  64  N.  Y.  326;  »  Roberts  v.  White,  73  N.  Y.  375; 

Sturgis  V.  Knapp,  33  Vt.  486.  MuUer  v.  Fern,  35  Iowa,  420;  Cumber- 

"  Claytor  v.  Anthony,  15  Gratt.  518.  land  Co.  v.  Hoflfmau  Co.,  39  Barb.  16. 
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allowed  by  law.*  When  the  real  party  in  interest  has  in- 
curred damages  and  expenses  by  reason  of  an  injunction 
having  been  granted  restraining  proceedings  at  law  car- 
ried on  in  the  name  of  a  third  party,  on  the  dissolution 
of  the  injunction  such  third  party  may  recover  in  his 
name  such  damages  and  expenses  for  the  benefit  of  the 
real  party  in  interest.'^  Counsel  fees  to  a  reasonable 
amount,  incurred  in  procuring  the  dissolution  of  the  in- 
junction, may  be  included  in  the  assessment  of  damages, 
or  recovered  in  an  action  on  the  bond,  but  this  is  con- 
fined to  fees  incurred  in  procuring  the  dissolution,  and 
does  not  include  fees  for  defending  the  entire  case.'  But 
fees  paid  to  counsel  for  services  rendered  during  the 
progress  of  the  cause  after  the  dissolution  are  not  dam- 
ages occasioned  by  suing  out  the  injunction,  even  when 
the  bond  is  conditioned  for  the  payment  of  all  damages 
so  sustained,  and  such  fees  will  not  be  allowed,  although 
the  object  of  the  suit  is  to  obtain  a  perpetual  injunction.* 

§  3705.  Appellate  Jurisdiction.—  The  right  of  appeal 
from  an  order  granting,  continuing,  or  dissolving  a  pre- 
liminary or  interlocutory  injunction  is  now  regulated  by 
statute  in  most  of  the  states.  Such  orders,  not  being  in 
their  nature  final,  were  formerly  held  to  be  non-appeal- 
able.®   The  present  rule  in  New  York  is,  that  the  order 

>  Pendleton  v.  Eaton,  23  La.  Ann.  611;  Mitchell  v.  Hawley,  79  Cal.  301 

435.  Bustamente  v.  Stewart,  55  Cal.  115. 

^  Andrews  v.  Glenville  Woolen  Co.,  But  see  contra,  Oelriohs  v.  Spain,  15 

50  N.  Y.  282.  Wall.  211;   New  Nat.  T.  Co.  v.  Da 

'  Newton  v.  Russell,  87  N.  Y.  531;  laney,  80  Ky.  516;  Sensevig  v.  Parry, 

R-oae  V.  Post,  56  N.  Y.  603;  Baylis  v.  113  Pa.  St.  115;  Oliphint  v.  Mansdeld, 

Scudder,   6    Hun,   300;    Corcoran   v.  36  Ark.  191;  Boiling  v.  Tate,  65  Ala, 

Judson,  24  N.  Y.  106;  Edwards  v.  Bo-  417;  39  Am.  Rep.  5. 

dine,  11  Paige,  224;  Coates  v.  Coates,  *  Lambert  v.  Haskell,  80  Cal.  611: 

1  Duer,  664;   Cummings  v.  Burleson,  Porter  v.  Hopkins,  63  Cal.  53;  Robert 

78  111.  281;  Joslynt).  Diokerson,  71  111.  son  v.  Robertson,  58  Ala.  68. 

25;  Derry  Bank  V.  Heath,  45  N.H.  524;  *  Miller  v.   O'Brien,   36  Ark.   200 

Whittach  v.  O'Neal,  22  Pla.  592;  Gar-  Wells  v.  Coleman,  53  Cal.  416;  Marble 

rett  V.  Logan,  19  Ala.  344;  Richardson  v.  Bonhotel,  35  111.  240;  Raymond  v. 

V.  Allen,  74  Ga.  719;  Beesonv.  Beeson,  Conger,  51  Tex.  536;  Hobart  v.  Ford, 

59  Ind.  97;    Bohan   v.  Casey,  5  Mo.  6  Nev.   77;  flanford  „.  Blessing,   80 

App.  101;  Lambert  v.  Haskell,  80  Cal.  111.  188. 
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of  the  lower  court  will  not  be  disturbed,  unless  it  is  mani- 
fest from  the  complaint  that  the  plaintiff  cannot,  under 
any  circumstances,  be  entitled  to  a  perpetual  injunction.' 
In  Louisiana  an  appeal  lies,  that  the  appellate  court  may 
determine  whether  the  discretion  of  the  lower  court  has 
been  abused  or  not;^  and  where  such  court  refuses  to 
allow  an  appeal,  mandamus  will  lie  to  compel  it.'  But 
in  Iowa  and  New  Jersey  all  orders  granting,  refusing 
continuing,  or  dissolving  interlocutory  or  preliminary 
injunctions  are  appealable.^  Though  even  where  the 
appellate  court  has  the  jurisdiction,  it  exercises  it  with 
reluctance,  being  averse  to  interfering  with  the  exer- 
cise of  the  sound  discretion  of  the  inferior  tribunal, 
unless  some  established  principle  of  law  or  equity  has 
been  violated.^  But  if  a  supersedeas  is  granted  on  an 
appeal  from  an  order  granting  an  interlocutory  injunc- 
tion, and  appointing  a  receiver  pendente  lite,  the  opera- 
tion of  the  order  is  thereby  suspended.'  Though  where 
an  order  granting  a  preliminary  injunction  is  appealed 
from,  the  effect  is  not  to  authorize  the  doing  of  the  act 
enjoined;'  and  where  the  appeal  is  from  a  final  decree 
granting  a  perpetual  injunction,  the  giving  of  a  super- 
sedeas bond  does  not  permit  the  doing  of  the  act  enjoined.' 
But  where  a  bill  for  an  injunction  is  dismissed  on  the 
hearing,  and  an  appeal  taken,  the  original  court  has  no 
power  to  grant  an  injunction  in  the  cause  pending  the 
appeal,  unless  such  power  has  been  conferred  upon  it  by 
statute.'  The  power  of  dissolving,  like  that  of  granting, 
preliminary  injunctions  is  now  held  to  vest  in  the  sound 

'  Strasser  v.   Moonelis,    108  N.   Y.  Ga.   627;  Mead  v.  Anderson,  40  Kan. 

611;  MoHenry  r.  Jewett,  90  N.  Y.  58.  203;    City  of  New  Orleans  d.  Great 

'Beebe  v.  Guinanlt,   29  La.   Ann.  Southern  T.  Co.,  37  La.  Ann.  571. 
795.  '  State  V.  Johnson,  13  Fla.  33. 

»  State  i>.  Judge  of  Superior  Dist.        '  Green  v.  Griffin,  95  N.  C.  50;  State 

Ct.,  26  La.  Ann.  550.  v.  Chase,  41  Ind.  356. 

*  Bennett  v.  Hetherington,  41  Iowa,        *  Heinlein  v.  Cross,  63  Cal.  44;  Leon- 

142;  Morgan  v.  Rose,  22  N.  J.  Eq.  583.  ard  v.  Ozark  Land  Co.,  115  U.  S.  465; 

»  Collier  v.  Sapp,  49  Ga.  93;  Patter-  Slaughter-house  Cases,   10  Wall.  273. 
son  V.  Board  of  Supervisors,  50  Cal.        '  Eureka  M.   Co.  v.  Richmond  M. 

344;  Georgia  State  Co.  v.  Davitte,  79  Co.,  5  Saw.  121. 
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judicial  discretion  of  the  court,  and  in  the  absence  of 
statutory  provision  an  appeal  will  not  lie  from  such  an 
order.'  In  New  York  an  appeal  will  not  now  lie  from  an 
order  dissolving  an  injunction,  especially  when  the  in- 
junction was  merely  incidental,  and  the  merits  of  the  case 
have  not  been  disposed  of.''  In  Illinois,  however,  it  is  held 
that  where  an  injunction  is  the  only  relief  sought,  and  a 
motion  to  dissolve  is  sustained,  the  order  of  dissolution 
is  sufficiently  final  to  be  appealable.'  In  Iowa  the  dis- 
tinction is  recognized  between  orders  dissolving  injunc- 
tions affecting  the  merits  of  the  cause  and  those  relating 
merely  to  some  collateral  matter,  the  former  being  appeal- 
able, while  the  latter  are  not.*  In  Louisiana  an  appeal 
does  not  lie  unless  the  order  of  dissolution  would  cause 
irreparable  injury  to  the  plaintiff,  and  in  such  a  case 
mandamus  will  issue  to  compel  the  allowance  of  the 
appeal.' 

1  Spencer    v.    Stearns,     28     Mich.     Gardt  v.  Brown,  113  III.  475;  55  Am. 
463;  Vandewater  ».  Kelsey,  1  N.  Y.     Rep.  434. 

533;    Pickle   v.    Holland,    24    Miss.        *  Trustees    v.   Davenport,   7  Iowa, 

566.  213;  Sinnett  v.  Moles,  38  Iowa,  25. 

■iPanl  ».  Monger,   47  N.  Y.   469;        *  Woolfolk  i).  Woolfolk,  22  La.  Ann. 

Pfohl  V.  Samson,  59  N.  Y.  174.  206;  State  v.  Judge  of  Fourth  Dist. 

2  Weaver    ».   Poyer,    70   111.    567;  Ct.,  23  La.  Ann.  151. 


§  3706  REMEDIES   AND    PROCEDURE.  5798 


CHAPTER  CLXXXVI. 


EJECTMENT. 

3706. 

At  common  law. 

3707. 

Under  the  modem  statutes  and  codes, 

3708. 

Necessary  evidence. 

3709. 

What  title  sufficient. 

3710. 

Parties  plaintiff. 

3711. 

Parties  defendant. 

3712. 

Defenses. 

3713. 

Improvements. 

3714. 

Judgment. 

§  3706.  At  Common  Law.  —  The  action  of  ejectment 
was  perhaps  the  most  fictitious  of  all  the  fictitious  forms 
of  action  known  to  that  system.  It  differed  in  its  com- 
mencement from  any  other  form  of  action,  in  that  no 
writ  of  summons  or  capias  issued.  The  first  step  was  the 
declaration,  every  allegation  in  which  was  untrue.  It 
alleged  a  lease  from  the  claimant  to  the  fictitious  plain- 
tiff (John  Doe);  an  entry  by  him  under  such  lease;  and 
his  subsequent  ouster  by  the  fictitious  defendant  (Richard 
Roe);  appended  to  the  declaration  was  a  notice  addressed 
to  the  tenants  in  possession,  that  unless  they  appeared 
and  defended  the  action  within  a  specified  time,  they 
would  be  turned  out  of  possession;  but  they  were  not 
permitted  to  defend  the  action,  except  upon  entering  into 
a  "  consent  rule,"  whereby  they  bound  themselves  to  con- 
fess  the  alleged  lease,  entry,  and  ouster,  to  plead  the  gen- 
eral issue,  and  to  insist  on  the  title  only.  They  thereby 
admitted  all  the  fictions  of  the  declaration,  and  the  only 
matter  in  issue  was  a  fact  or  point  not  alleged  in  the  dec- 
laration, viz.,  whether  the  claimant  on  the  date  of  the 
alleged  lease,  and  from  thence  until  the  service  of  the 
declaration,  was  entitled  to  demise  the  property  claimed.' 

'  Cole  on  Ejectment,  1. 
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It  came  into  the  American  colonies  in  this  form  as  part  of 
the  common  law  of  England,  and  in  a  few  of  the  states  it 
is  still  retained  in  substantially  its  old  form,  but  in  most  of 
them  it  has  undergone  changes  of  the  most  radical  nature, 
rendering  it  more  in  conformity  with  the  exigencies  of 
modern  civilization.  It  was  originally  an  action  in  per- 
sonam for  the  recovery  of  damages  only  under  the  writ  of 
ejectione  firmse;  afterwards,  the  possession  of  the  land  for 
a  term  was  recoverable,  and  subsequently  the  entire  title.^ 
As  it  is  not  within  the  scope  or  object  of  the  present  chap- 
ter to  enter  into  any  detailed  discussion  of  the  law  or 
practice  as  it  was,  we  therefore  proceed  to  treat  of  it  in 
its  present  form. 

§  3707.    Under  the  Modern  Statutes  and  Codes.  —  It 

lies  to  recover  the  possession  of  lands,  with  damages  and 
costs  for  the  wrongful  withholding  of  them,  and  is  the 
principal  method  in  modern  use  for  trying  titles  to  laud.^ 
In  the  code  states,  it  is  known  as  an  action  for  the  recov- 
ery of  land.'  At  common  law  it  lay  only  for  corporeal 
hereditaments,  and  the  same  rule  is  now  generally  preva- 
lent in  this  country.^  In  Pennsylvania  it  may  be  main- 
tained to  recover  a  valid  equitable  title,  there  being  in 
that  state  no  court  of  chancery  to  compel  the  execution  of 
a  trust  or  the  performance  of  a  contract;  from  necessity 
the  courts  of  common  law  have  there  assumed  chancery 
powers,  and  the  action  of  ejectment  is  substituted  for  the 
bill  in  chancery.'  But  it  will  not  lie  there  to  enforce  the 
performance  of  a  contract  which  is  the  consideration  of 
an  absolute  deed  of  conveyance."  In  the  states  of  Illinois, 
Maine,  Michigan,  and  New  York  the  action  lies  under 
statutory  provision  for  the  recovery  of  a  freehold  or  lease- 

'  Kapalje  and  Lawrence's  Law  Diet.  v.   Hepburn,  2  Yeatea,  331;   City  of 

342.  Kaoine  v.  Crotaenberg,  61  Wis.  481; 

2  Burrill'a  Law  Diet.  50  Am.  Rep.  149. 

'  Rapalje  and  Lawrence's  Law  Diet.  ^  Peebles  v.  Reading,  8  Serg.  &  R. 

434.  484;    Ciiase    v.    Irvin,    87    Pa.    St. 

*Den  V.  Craig,  15  N.   J.   L.    191;  286. 

Niohola  v.  Lewis,  15  Conn.  137;  Black  «  Kreba  v.  Stroub,  116  Pa.  St.  405. 
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hold  estate  in  lands,  tenements,  and  hereditaments;^  but 
in  Massachusetts  only  an  estate  of  freehold  can  be  recov- 
ered in  this  species  of  action.^  It  will  lie  to  recover  a 
church  or  chapel,  by  persons  having  sufficient  interest 
therein,  though  it  may  not  be  demisable;'  but  it  seems 
that  it  cannot  be  maintained  for  the  space  occupied  by 
the  leaning  wall  or  projecting  eaves  of  an  adjacent  pro- 
prietor;* though  it  has  recently  been  held  in  Vermont 
that  one  is  liable  in  ejectment  for  the  projection  of  his 
roof  over  the  land  of  another.^  A  house  or  a  room  in  a 
house  may  be  recovered  by  its  means,  if  properly  identi- 
fied,'' and  a  building  erected  on  the  land  of  another,  under 
an  agreement  with  the  owner  to  buy  it  or  convey  the  land 
to  the  builder,  may  also  be  recovered.'  The  title,  as  a 
general  rule,  must  be  a  legal  one,  and  the  claim  of  posses- 
sion such  as  is  capable  of  delivery  by  the  sheriif,  and  not 
a  mere  incorporeal  hereditament.'  A  riparian  proprietor 
may  maintain  ejectment  or  an  action  for  the  recovery  of 
land  against  one  who  ousts  him  from  or  interferes  with 
the  exercise  of  his  lawful  rights  in  the  land  up  to  the 
center  of  the  stream,  or  between  high  and  low  water 
mark;'  and  where  the  legal  title  to  the  soil  of  a  street  or 
highway  remains  in  the  proprietor  of  the  servient  estate, 
he  may  sue  in  ejectment  any  one  who  appropriates  it  to 
his  private  use,  or  who  occupies  or  encumbers  it  in  any 

1  111.  Eev.  Stats.,  o.  45,  sec.  2;  Me.     v.  White,  16  N.  J.  L.  202;  31  Am. 
Kev.  Stats.,  c.  104,  see.  1;  Mich.  Ann.     Dec.  232. 

Stats.,  sec.  7789;  3  N.  Y.  Rev.  Stats.,  '  King  v.  Catlin,  1  Tyler,  355. 

5th  ed.,  0.  5,  tit.  1,  sec.  2.  *  Jackson   o.   Van   Slyck,  8   Johns. 

2  Mass.  Rev.  Stats.,  c.  101,  sec.  1.  487;   Smith  v.   Allen,    1  Blackf.   22; 
'  Van  Duzen  v.  Presbyterian  Con-  Swayze  v.  Burke,  12  Pet.  11.     But  in 

gregation,  3  Keyes,  550.  Texas  and  Kansas  power  is  given  by 
'  Vroomau  «.  Jackson,  6  Hun,  326;  statute  to  bring  the  action  upon  an 
Aiken  v.  Benedict,  39  Barb.  400;  over-  equitable  as  well  as  a  legal  title: 
ruling  Sherry  v.  Freoking,  4  Duer,  452;  Walker  v.  Howard,  34  Tex.  478;  Kan- 
Hoffman  V.  Armstrong,  48  N.  Y.  201;  sas  etc.  R.  R.  Co.  v.  McBratney,  12 
8  Am.  Rep.  537.  Kan.  9. 

*  Murphy  v.  Bolger,  60  Vt.  723.   See  '  Champlain  and  St.  Lawrence  R.  R. 

also  MoCourt  v.  Eckstein,  22  Wis.  153.  Co.  v.  Valentine,  19  Barb.  484;  People 

"  WoodhuU  V.  Rosenthal,  61  N.  Y.  v.  Mawram,  5  Denio,  389;  WoodhuUv. 

382;  Child  v.  Chappell,  9  N.  Y.  246;  Rosenthal,  61  N.  Y.  382;  Nichols  v. 

Rowan  v.  Kelsey,  18  Barb.  484;  White  Lewis,  15  Conn.  157. 
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manner  inconsistent  with  its  use  as  a  public  way.^  So 
■where  a  railroad  company,  without  compensation  to  the 
owner  of  the  legal  title,  appropriates,  either  wholly  or 
partly,  an  existing  highway  or  street  for  their  track,  eject- 
ment will  lie  against  them;^  but  where  the  owner  permits 
the  railroad  company  to  enter  upon  his  lands  and  construct 
its  road,  he  cannot  maintain  ejectment  for  the  land  so 
taken.'  And  it  is  held  that,  though  as  a  general  rule 
ejectment  will  not  lie  for  an  easement,  or  to  be  let  into 
the  use  or  occupation  of  a  servitude,  it  will  lie  for  the  re- 
covery of  lands  claimed  and  condemned  as  the  road-bed 
and  right  of  way  of  a  railraod.*  It  will  lie  in  favor  of  a 
city  for  lands  dedicated  for  a  street  where  the  city  owns 
the  fee  of  the  street;"  but  not  where  the  fee  is  in  the  ad- 
joining owners,^  or  by  a  county  for  a  strip  of  land  dedi- 
cated for  a  street,  and  duly  accepted  by  the  proper 
authorities,  where  the  defendant  holds  adversely  to  the 
public  and  creates  obstructions.'  It  will  not  lie  to  recover 
the  use  of  an  alley,  as  that  is  a  mere  incorporeal  ease- 
ment;* but  where  a  city  wrongfully  takes  land  and  con- 
verts it  into  a  public  street,  the  owner  of  the  land  may 
bring  ejectment  for  its  recovery.'  It  will  liot  lie  for  a 
right  to  take  oil  on  the  land  of  another;^"  nor,  even  in 
Pennsylvania,  to  recover  a  legacy  charged  on  land;"  or  by 
a  husband  to  recover  lands  claimed  in  right  of  his  wife;" 
or  to  set  aside  a  sale  of  land  by  a  trustee  in  breach  of  his 

'  Wright  V.  Carter,  27  N.  J.  L,  76;        *  Tenn.  and  Cooaa  E.  R.  Co.  «.  E.  R. 

Warwick    v.    Mayo,   15    Gratt.   528;  Co.,  75  Ala.  516;  51  Am.  Rep.  475. 
Boiling  V.  Mayor  etc.,  3  Rand.   563;        '  California  v.  Howard,  78  Mo.  88. 
Brown  v.  Galley,  Hill  &  D.  308;  Mahon        «  City  of  Racine  v.  Crotsenberg,  61 

V.  San  Rafael  T.  R.  Co.,  49  Cal.  270;  Wis.  481;  50  Am.  Rep.  149. 
Weisbrod  v.  R.  R.  Co.,  21  Wis.  602;        '  Bay  County  v.  Bradley,  39  Mich. 

Mankato  v.   Willard,    13   Minn.    13;  163;  33  Am.  Rep.  367. 
97  Am.  Deo.  208;  Winona  v.  Huff,  11        »  Taylor  v.  Gladwin,  40  Mich.  232. 
Minn.  119.  '  Armstrong  v.  City  of  St.  Louis,  69 

2  Wager  v.  R.  R.  Co.,  25  N.  Y.  525;  Mo.  309;  33  Am.  Rep.  499. 
Carpenter  v.  R.  R.  Co.,  24  N.  Y.  655;        '•  Dark  v.  Johnston,  55  Pa.  St.  164; 

Lozier  v.  R.  R.  Co.,  42  Barb.  465;  Lake  93  Anj.  Dec.  732. 
Erie  etc.  R.  R.  Co.  v.  Kinaey,  87  Ind.        "  Cause  v.  Wiley,  4  Serg.  &  R.  509; 

514.  Craven  v.  Bleakney,  9  Watts,  19. 

5  Kanaga  v.  R.  R.  Co.,  76  Mo.  207.        "  Bratton  v.  Mitchell,  7  Watts,  113. 
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trust.'  But  the  right  to  quarry  or  remove  limestone  is,  in 
Virginia,  an  interest  in  land  sufficient  to  support  eject- 
ment.* 

§  3708.  Necessary  Evidence. — It  must  be  shown  that 
the  defendant  is  in  the  actual  possession  of  the  property 
in  question,  and  that  the  plaintiff  has  a  superior  riglit 
and  title  to  the  possession  thereof.'  The  prime  object  of 
the  action  being  to  obtain  possession  and  the  recovery  of 
damages,  even  though  substantial  ones  are  now  allowed, 
being  only  incidental,  it  is  necessary  that  the  presump- 
tion of  law  arising  from  the  defendant's  possession  must 
be  countervailed  by  evidence  of  a  superior  title,  or  equi- 
table right,  where  permissible,  sufficient  to  carry  with  it 
the  right  of  possession.^  The  almost  universal  rule  is, 
that  the  plaintiff  must  have  the  right  to  the  possession, 
not  only  at  the  institution  of  the  suit,  but  at  the  time  of 
trial  also.^  The  plaintiff's  right  is  dependent  on  the 
strength  of  his  own  title;  not  on  the  weakness  of  the 
defendant's.  Therefore,  to  entitle  the  plaintiff  to  recover, 
he  must  establish  a  title  superior  to  that  of  the  defend- 
ant;" and  if  the  defendant  has  no  title,  the  plaintiff  can- 
not recover,  unless  he  proves  some.title,  or  that  defendant 
is  in  possession  as  his  tenant.'     And  where  the  action  is 

'  Clagett  V.  Kilbourne,  1  Black,  346;  Betsy,   30  Miss.    129;    Cincinnati   v. 

Dawson  v.  Hay  den,  67  111.  52.  White,  6  Pet.   41.     The  exception  is 

*  Reynolds  v.  Cook,  83  Va.  817;  5  in  Vermont,  where  it  is  held  that  the 
Am.  St.  Bep.  317.  plaintiff  may  recover  even  though  he 

'  O'Connell  v.   Dougherty,   32  Cal.  has  parted  with  the  title  before  trial: 

458;  Kane  v.   Cauovan,   21   Cal.   291;  Edgerton  «.  Clark,  20  Vt.  264. 

Thompson  v.  Adams,  55  Pa.  St.  479;  «  Wallace  v.  Swinton,  64  N.  Y.  188; 

Smith  u.  McCann,  24  How.  398;  Beach  Stanford    v.    Mangin,    30     Ga.    355; 

V.  Beach,  20  Vt.  83;  Dyer  v.  Day,  61  Tracy  v.   R.   R.   Co.,    29  Conn.    382; 

111.  336;  Leonard  v.  Diamond,  31  Md.  Goulding  v.  Clark,  34  N.  H.  148;  Mil- 

536;  Daniel  v.  Lefevre,  19  Ark.  201;  laudon  v.   Ranny,   18  La.   Ann.   196; 

Mulford  V.  Tunis,  35  N.  J.  L.  256;  Williams  v.  Ingle,  21  Pick.  288;  Steh- 

Eaton  V.  Smith,  19  Wis.  539.  man  v.  CruU,  26  Ind.  436.     But  see 

♦  Bicard  v.  Williams,  7  Wheat.  59;  Jones  v.  Bland,  112  Pa.  St.  176; 
Kane  v.  Canovan,  21  Cal.  291;  Adams  Hacker  v.  Horlemus,  74  Wis.  21. 

V.  Guioe,  30  Misa.  397;  Bobinoe  w.  '  Foster  v.  Evans,  51  Mo.  39;  Doug- 
Doe,  6  Blackf.  85;  Jackson  v.  Porter,  lass  v.  Libby,  59  Me.  200;  Sullivan  v. 
1  Paine,  457.  Dimmitt,  34  Tex.  114;  Holbrook  v. 
^  Heffner  u.  Betz,  32  Pa.  St.  376;  Nichol,  36  111.  161:  Perry  v.  Whipple, 
Alden  V.  Grove,  18  Pa.  St.  377;  Kile  38  Vt.  278.  ' 
V.  Tubbs,    32   Cal.    332;   Torrance  v. 
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brought  by  a  nominal  plaintiff  for  the  benefit  of  another, 
the  title  of  the  latter  and  his  right  to  possession  must  be 
shown.^  When  the  plaintiff's  title  is  put  in  issue,  it  may 
be  traced  back  to  a  government  patent,  which  would  be 
at  least  prima  facie  evidence  of  a  t'itle  in  fee;^  or  it  may 
be  established  by  uninterrupted  and  exclusive  possession, 
or  by  adverse  possession  under  color  of  title,  by  the 
plaintiff  or  his  predecessors,  for  the  period  prescribed  by 
the  statute  of  limitation.'  Inasmuch  as  the  action  is  not 
always  brought  to  try  the  title  to  real  estate,  but  some- 
times only  the  right  to  possession,  in  the  latter  case  it  is 
not  essential  to  prove  a  complete  legal  title,  but  a  show- 
ing of  a  superior  right  to  possession  by  the  plaintiff  will 
suffice.*  But  where,  under  the  modern  practice,  the  ques- 
tioii  of  title  is  not  in  issue,  it  is  not  always  indispensable 
for  the  plaintiff  to  show  a  perfect,  title  in  fee;  and  it  is 
sometimes  sufficient  to  show  a  good  title  against  the  de- 
fendant only  where  the  question  involves  only  the  right 
to  possession.'  If,  however,  the  defendant  has  no  title, 
the  plaintiff  need  not  prove  more  than  a  prima  facie  title 
to  the  possession;*  and  in  such  a  case,  where  the  plaintiff 
holds  merely  a  bond  to  convey  from  the  owner  of  the 
legal  title  it  is  sufficient  to  support  the  action,  and  that 
without  proving  performance  of  the  condition  of  the 
bond.'  Where  ejectment  is  brought  relating  to  govern- 
ment land,  the  certificate  of  the  proper  officer  of  the  land- 
office  is  sufficient  to  constitute  at  least  a  prima  facie  right 
to  possession  and  to  establish  the  plaintiff's  title,  unless 

•Adams  v.  McDonald,  29  Ga.  511;  sou  v.  Sissou,  2  Johns.  Caa.  231;  Sin- 

Ballauoe  v.  Flood,  52  111.  49.  clair  v.  Jackson,  8  Cow.  543. 

"  Hull  V.  Campbell,  56  Pa.  St.  154;  <"  Campbell  v.  Fletcher,  37  Md.  340; 

Savory  v.  Whayland,  1  Har.  &  McH.  Garrett  v.  Lyle,  27  Ala.  586;  Johnston 

206;    Mitchell    v.    Mitchell,    1    Md.  v.   Jackson,   70  Pa.   St.   164;   Yoe  v. 

44.  Dyer,  6  Heisk.  16;  Busenius  v.  Coflfee, 

»  Brown  v.  Brown,  15  La.  Ann.  169;  14  Gal.  91. 

Plummer  v.  Lane,  4  Har.  &  McH.  72;  "  Lewis  v.  Goquette,  3  Stew.  &  P. 

1  Am.  Deo.  395.  184;    Zeringue  v.   Williams,    15    La. 

•Wood    V.    West,    1    Blackf.     133;  Ann.   76;   Wilson  v.  Glenn,   68   Ala. 

Jackson  v.  Parkhurst,  4  Wend.  369;  383. 

Heath  v.  Knapp,  4  Pa.  St.  230;  Jack-  '  Hooper  v.  Hall,  30  Tex.  154. 
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rebutted.'  And  a  sheriff's  deed  is  prima  facie  evidence 
of  title  as  against  a  trespasser,  and  the  grantee  could 
maintain  ejectment  against  the  execution  debtor  holding 
merely  under  a  possession  thereafter  acquired."  Where 
the  plaintifif  sues  in  a  representative  capacity,  he  must 
prove  his  title  to  the  character  in  which  he  sues,  and  also 
the  title  of  his  beneficiary  to  the  land  in  question;'  and 
the  action  will  lie  against  an  infant  as  well  as  an  adult.'* 
Where  there  is  privity  of  estate  between  the  plaintiff  and 
defendant,  the  former  is,  as  a  general  rule,  relieved  from 
the  necessity  of  proving  his  title,  as  the  defendant  is  es- 
topped from  denying  the  title  under  which  he  obtained 
possession,  and  so  the  purchaser  at  a  sheriff's  sale  is  privy 
to  the  debtor's  title,  and  is  equally  bound  by  the  doctrine 
of  estoppel.^  And  where  both  parties  claim  title  from  the 
same  person,  it  is  sufficient  for  the  plaintiff  to  trace  his 
title  to  such  person,  as  the  defendant  would  be  estopped 
from  denying  the  title  of  the  latter.  So  if  the  action  is 
by  a  mortgagee  to  recover  the  mortgaged  premises,  the 
widow  and  heir  of  the  mortgagor  are  estopped  from  deny- 
ing his  title."  And  it  is  sufficient,  to  make  a,  prima  facie 
case,  to  establish  a  common  source  of  title  and  a  convey- 
ance thereof  to  the  plaintiff.'  Possession  under  a  contract 
to  purchase  will  support  the  action  as  against  a  stranger 

1  Daria  v.  Freelaud,  32  Miss.  645;  « Low  v.  Settle,  32  W.  Va.  600; 
Gunderson  v.  Cook,  33  Wis.  557;  Ames  v.  Eeokley,  48  Vt.  395;  Louoh- 
Manny  v.  Smith,  10  Wis.  509;  Rector  ard  v.  Crow,  20  Cal.  150;  Pollock  v. 
V.  Gaines,  19  Ark.  70;  Tobin  v.  Maison,  41  111.  516;  Holbrook  v.  Bren- 
Walkinshadt,  1  McAU.  154;  Young  v.  ner,  31  111.  501;  Riddle  v.  Murphy,  7 
Shinn,  48  Cal.  25;  Gunn  v.  Bates,  6  Serg.  &  R.  230;  Union  Bank  v.  May- 
Cal.  263;  Milsap  v.  Stone,  2  Cal.  137;  nard,  51  Mo.  548;  Gordon  v.  Sizer,  39 
Whittaker  v.  Pendola,  78  Cal.  296;  Miss.  805;  Sexton  v.  Rhames,  13  Wis. 
Case  V.  Edgeworth,  87  Ala.  203.  99;  Paschal  v.   Acklin,   27  Tex.   173; 

2  Whitaker  v.  Sumner,  7  Pick.  551;  Spect  v.  Gregg,  51  Cal.  198;  Barton  v. 
19  Am.  Dec.  298;  Bott  v.  Burnell,  11  Erickson,  14  Neb.  164;  Myriek  v. 
Mass.  163;  Maynard  v.  Moore,  70  N.  C.  Wells,  52  Miss.  149;  Miller  v.  Hardin, 
546;  Kimbrough  v.  Benton,  3  Humph.  64  Mo.  545;  Whissenhunt  v.  Jones,  78 
129.  N.  C.  361;  Griesler  v.  McKennon,  44 

^  Adams  on  Ejectment,  271,  275.  Ark.  517;  Miokay  v.  Stratton,  5  Saw. 

*  McCoon   V.    Smith,   3  Hill,    147;  475;  McCready  «.  Lansdale,  58  Miss. 

Marshall  v.  Wing,  50  Me.  62.  877. 

^  Jackson  v.  Bush,   10  Johns.   223;  '  Roosevelt    v.    Hungate,    110   111. 

Jackson  v.  Graham,  3  Caines,  188.  595, 
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to  the  title,  who  wrongfully  enters  and  withholds  posses- 
sion.* But  one  who  has  been  unlawfully  in  possession 
of  lands,  and  has  been  forcibly  dispossessed  by  the  true 
owner,  cannot  maintain  ejectment  to  recover  possession.^ 
So,  also,  where  the  plaintiff  claims  as  purchaser  at  a  sher- 
iff's sale,  under  an  execution  against  the  defendant  in 
ejectment,  it  is,  as  a  rule,  sufficient  for  the  plaintiff  to 
show  the  execution  and  the  proceedings  under  it,  as  it 
■will  be  presumed  that  the  judgment  was  right,  and  the 
sheriff's  return  under  it  will  be  conclusive.'  Where,  how- 
ever, the  action  is  against  a  stranger,  there  is  no  presump- 
tion of  the  validity  of  the  judgment,  and  it  must  be  proved, 
as  well  as  the  execution  and  the  sheriff's  deed;*  and  in 
some  cases  it  must  be  shown  that  the  defendant  was  in 
possession  at  the  time  of  the  sale;^  and  if  not  in  posses- 
sion, proof  must  be  made  that  he  claimed  some  interest  in 
the  premises."  And  where  defendant,  who  held  a  tax  deed, 
had  put  it  on  record,  and  claimed  an  interest  under  it, 
■which  he  refused  to  release  when  requested,  it  was  held 
to  be  sufficient  proof  of  his  interest  to  enable  plaintiff  to 
maintain  the  action,  the  laud  being  wholly  unimproved, 
unfenced,  and  unoccupied.'  And  plaintiff  must  prove 
either  a  paper  title  or  a  title  by  adverse  possession,  and 
prayers  based  on  the  equity  principles  of  acquiescence 
and  estoppel  in  relation  to  boundary  lines  are  properly 
refused.*  One  who  seeks  to  recover  land  included  in  a 
swamp-land  grant,  though  he  has  never  been  in  posses- 
sion, need  not  show  a  chain  of  title  from  the  United  States 
to  himself,  as  judicial  notice  is  taken  of  the  acts  of  Con- 
gress granting   swamp-lands.'     But   where  plaintiffs   in 

*  Murphy    v.    Loomis,     26     Hun,     Jackson  v.  Davis,  18  Johns.  7;  Davis 
659.  V.  Evans,  5  Ired.  525. 

'  Moring  v.  Abies,  62  Miss.  263;  52  « Burkhalter    v.   Edwards,    16  Ga. 

Am.  Rep.  186.  593;    60  Am.   Deo.   744;   Jackson  v. 

'  Lawrence    ».     Pond,     17     Mass.  Newton,  18  Johns.  355. 

433.                        ,  '  Heinmiller  v.  Hatheway,  60  Mich. 

*  Cooper  V.  Galbraith,  3  Wash.  0.  0.  391. 

546.  8 -Winter  v.  "White,  70  Md.  305. 

*  Matney  v.  Graham,  59  Mo.  190;        »  Nitchie  v.  Earle,  117  Ind.  270. 
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ejectment,  who  claimed  under  an  administrator's  deed, 
failed  to  show  that  such  deed  was  executed  in  pursuance 
of  a  decree  of  a  court  of  competent  jurisdiction,  it  was  held 
that  they  could  not  recover.^ 

§  3709.  What  Title  Sufficient.  — Title  by  prescription, 
or  adverse  possession  under  color  of  title  or  claim  of 
right,  for  the  requisite  term,  afibrds  a  good  title  to  support 
an  action  of  ejectment,  even  where  it  is  disputed,  and  the 
rights  of  the  parties  depend  upon  the  best  title.^  And 
actual  possession  under  claim  or  color  of  right  is  usually 
sufficient  to  sustain  ejectment  against  all  but  the  true 
owner.  Where  the  controversy  is  based  upon  the  posses- 
sion of  the  parties,  the  longer  possession,  though  less  than 
the  statutory  period  of  limitation,  gives  a  superior  right 
over  a  shorter  possession  by  a  mere  trespasser, — qui  prior 
in  tempore,  potior  in  jure?  And  however  short  the  prior 
possession  may  have  been,  it  is  prima  facie  sufficient 
against  a  wrong-doer,  and  will  support  ejectment  against 
a  subsequent  wrongful  entry.*  Possession,  to  be  adverse, 
must  be  accompanied  by  a  claim  of  ownership,  and  it 
must  be  actual,  visible,  notorious,  open,  hostile,  and  un- 
interrupted.^ The  land  must  be  under  the  actual  control 
of  the  holder,  and  mere  casual  acts  of  ownership,  or  a 
mere  claim  or  assertion  of  title,  will  not  suffice;  and  where 
the  plaintiff  claims  color  of  title,  he  must  show  actual 
possession  or  occupation  by  himself  or  his  grantors 
under  a  claim  of  title;  and  if  constructive,  it  must  be 
based  upon  some  deed,  decree,  or  other  proceeding  de- 

'  Dawson  v.  Parham,  47  Ark.  215.  Smith    ».    Lorillard,    10    Johns.    338; 

2  Davis  V.  Thompson,  56  Mo.  39;  Huntef  v.  Starin,  26  Hun,  529;  Eagle 
Cannon  v.  Phelps,  2  Sneed,  211;  Jack-  etc.  Mfg.  Co.  v.  Gibson,  62  Ala.  369; 
son  V.  Oltz,  8  Wend.  440;  Abel  v.  Knight  v.  Alexander,  38  Minn.  384; 
Hutto,  8  Eich.  42;  Jacks  v.  Chaffin,  8  Am.  St.  Rep.  675. 
34  Ark.  534;  Bradshaw  v.  Emory,  65  *  Nagle  v.  Macy,  9  Cal.  426;  New- 
Ala.  208;  Thompson  v.  Brannon,  14  man  v.  Cincinnati,  18  Ohio,  223; 
S.  C.  542.  Bates  v.  Campbell,  25  W^is.  613. 

»  Leport  V.  Todd,  32  N.  J.  L.   124;        ^  De  Haven  v.  Laudell,  31  Pa.   St. 

Middleton    v.    Johns,   4    Gratt.    129;  120;  Wilson  v.  Palmer,  18  Tex.  592. 
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scribing  and  purporting  to  convey  the  land.'  But  where 
the  plaintiff  relies  upon  an  inclosing  of  the  land  as 
amounting  to  constructive  possession,  he  must  show  it  to 
be  of  a  substantial  character,  and  sufficient  to  protect 
crops  or  turn  stock.'  To  render  color  of  title  sufficient  to 
support  ejectment,  the  instrument  constituting  it  must  be 
good  in  form,  profess  to  convey  the  title,  and  be  duly 
executed.'  And  a  conveyance  of  lands  by  one  in  posses- 
sion of  them  gives  a  title  sufficient  to  support  the  action 
against  a  stranger.*  A  quitclaim  deed  will  give  color  of 
title  and  support  ejectment  by  the  grantee,  if  the  grantor 
could  haye  done  so.'  And  a  deed  purporting  to  be  exe- 
cuted under  a  power  of  attorney  from  the  owner  of  the 
land,  or  by  the  proper  officer  on  a  tax  sale,  and  followed 
by  possession,  constitutes  color  of  title.*  So,  also,  with 
regard  to  a  deed  from  a  married  woman,  which  has  been 
held  to  give  sufficient  color  of  title  to  support  a  prima 
facie  case  in  ejectment.'  Even  in  those  states  where  an 
equitable  title  is  sufficient  to  support  ejectment,  the  plain- 
tiff cannot  recover  if  there  is  an  outstanding  legal  estate.' 
Where  the  legal  title  is  incomplete,  as  where  the  plaintiff 
holds  a  bond  for  a  conveyance  of  the  lands,  he  was 
formerly  required  to  first  establish  his  title  in  a  court 
of  equity  before  he  could  bring  ejectment.'  And  if  he 
claims  that  the  defendant's  title  is  void  for  fraud,  he  must 
proceed  to  have  it  so  decreed  in  equity  before  suing  in 
ejectment.^"    Also,  where  the  plaintiff  holds  only  an  agree- 

1  Borel  V.  Rollins,  30  Cal.  408;  Long  «  Thompson  v.  Burhaus,  61   N.  Y. 
V.  Higginbotham,  56  Mo.  245.  52;  Munro  u.  Merchant,  28  N.  Y.  9; 

2  Southmayd  w.  Henley,  45  Cal.  lOlj  Dillingham   v.    Brown,    38   Ala.   311; 
Sands  V.  Hughes,  53  N.  Y.  287.  Wilks  v.  Elliot,  5  Cranch,  611;  Meriot 


Eddy,    38    Vt.    327;  ».  Brooks,  16  N.  H.  376. 
Moore  v.  Brown,  11  How.  414;  Brooks        '  Sanborn  v.  French,  22  N.  H.  246. 
V.  Bruyn,  35  111.  304;  Marsh  v.  Voir,         « Peck  v.    Newton,    46   Barb.    173; 

21  Tex.  97;  La  Francois  u.  Jackson,  8  Chapin  v.  First   Universalist   Soc,  8 

Cow.   589;    Simons  v.  Lane,   25  Ga.  Gray,  580;  Thompson  v.  Lyon,  33  Mo. 

178.  219. 

*  Pillow  V.  Roberts,   13  How.  472;        '  Moody  v.  Farr,  33  Mass.  192;  Eels 
Wofford  V.  MoKinna,  23  Tex.  36;  76  v.  Day,  4  Conn.  95. 

Am.  Dec.  53.  '•  Walker  v.  Kywett,  32  Iowa,  524; 

*  Downer  ii.  Smith,  24  Cal.  114.  Rountree  v.  Little,  54  111.  323. 
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ment  of  the  vendor  to  convey,  he  cannot  maintain  eject- 
ment against  a  subsequent  grantee  of  the  vendor.'  And 
the  grantor  in  a  trust  deed,  or  his  subsequent  grantee, 
having  only  an  equitable  estate  in  the  land  granted,  can- 
not maintain  ejectment.''  The  plaintiff  may  have  only  an 
apparent  legal  title,  as  where  he  has  taken  an  absolute 
deed  by  way  of  security;  and  in  such  case  the  true  nature 
of  his  title  may  be  shown  to  defeat  his  action  of  eject- 
ment.' As  the  surrender  of  a  deed  of  conveyance,  or  its 
cancellation,  does  not  operate  to  revest  the  title  in  the 
grantor,  the  latter,  under  such  circumstances,  would  not 
have  a  title  upon  which  he  could  maintain  ejectment.* 
And  a  purchaser  at  an  execution  or  tax  sale  has  no  suffi- 
cient title  before  he  obtains  his  deed  upon  which  to  sup- 
port this  action.' 

Formerly  the  rule  was,  that  as  the  legal  estate  vested 
in  the  trustee,  he  could  maintain  ejectment  even  as  against 
the  cestui  que  trust.'  But  now,  in  most  of  the  states,  where 
the  purposes  of  the  trust  have  ceased  to  require  the  exist- 
ence of  the  title  in  the  trustee,  or  where  the  cestui  que  trust 
has  paid  the  consideration  for  the  land  held  in  trust,  or 
where  he  is  entitled  to  the  immediate  possession  of  the 
premises,  he  may  maintain  ejectment  in  his  own  name.' 
The  plaintiff  must  not  only  show  his  own  right  to  posses- 
sion, but  also  that  the  defendant  has  either  the  actual  or 
constructive  possession  of  the  premises.'  But  the  posses- 
sion of  one  of  several  joint  defendants  would  be  sufficient 
to  maintain  the  action  against  him;  and  if  the  defendant 

^  San  Felipe  Mining  Co.  v.  Belshaw,  Ward,  10  Gill  &  J.  444;  Beacha.  Beach, 

49  Cal.  655.  14  Vt.  28;  39  Am.  Dec.  204. 

2  Heard  v.  Baird,  40  Misa.  793.  ,  '  Obert  v.  Bordine,  30  N.  J".  L.  394; 

'  Murray  tf.  Walker,  31  N.  Y.  399;  School  Directors  n.  Dunkleberger,  6 

Carr  v.  Carr,  4  Lans.  314.  Pa.  St.  29;  Hunt  v.  Crawford,  3  Penr. 

«  Cranmer  v.  Porter,  41  Cal.  462.  &  W.  426;  Doggett  v.  Hart,  5  f  la.  215; 

*  Dean  v.    Pyncheon,   3  Chand.    9;  58  Am.  Deo.  464. 

Crawford  v.  Green,  1  Harr.  (Del.)  464;  "  Owenu.  Fowler,  24 Cal.  192;  Pierce 

Edwards  v.  Miller,  4  Heisk.  314.  v.  Tuttle,  53  Barb.  155;  Costly  v.  Tar- 

'  Baker  v.  Nail,  59  Mo.  265;  Lair  v.  ver,  38  Ala.  107;   Wyman  ti.  Bowen, 

Hunsicker,  58  Pa.   St.    115;    Cox  v.  50    Me.    139;    Doe    v.    Roe,  30    Ga. 

Walker,    26    Me.    504;     Mathews    v.  553. 
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has  recorded  a  deed  of  the  premises  to  himself,  and  claims 
the  title  and  right  of  possession  under  another,  it  is  suffi- 
cient.' It  is  requisite  that  the  plaintiff  should  have  suffi- 
cient title  at  the  commencement  of  the  action,  as  a  title 
subsequently  acquired  will  not  suffice.^  But  an  heir  can- 
not maintain  the  action  against  an  administrator  to  re- 
cover possession  of  land  to  which  the  latter  is  entitled  as 
an  asset  of  the  estate.'  Where  the  plaintiff  has  obtained  a 
valid  title  to  land  by  foreclosure,  and  is  in  possession  of  a 
portion  of  it,  he  can  maintain  ejectment  for  the  remainder,, 
and  need  not  rely  on  a  writ  of  assistance.*  The  heirs  of  a 
donor  in  a  deed  of  gift  for  life  brought  ejectment  against 
those  claiming  under  the  donee  for  life,  after  his  death,  and 
no  right  or  title  in  the  defendants  to  retain  possession  af- 
ter the  death  of  the  donee  was  shown,  and  it  was  held  that 
they  need  not  establish  any  other  title  than  that  implied  by 
the  execution  of  the  deed  of  gift  and  the  donee's  entering 
and  holding  thereunder.'  Prior  possession  is  a  sufficient 
legal  estate  therein  to  support  ejectment  in  a  federal  court 
for  the  recovery  of  possession  of  the  same  from  an  in- 
truder.^  And  in  Alabama  a  title  acquired  by  ten  years' 
adverse  possession  under  color  of  title  descends  to  the 
heirs  of  the  claimant,  and  they  may  enforce  such  title  by 
ejectment.''  But  though  prior  possession  for  less  than  the 
statutory  period  is  sufficient  prima  facie  proof  of  title  to 
sustain  a  recovery  against  a  mere  trespasser,  where  the 
defendant's  possession  is  lawful,  the  plaintiff  must  show 
adverse  possession  for  the  full  period  required  by  the 
statute.^  And  where  both  parties  claim  under  the  same 
patent,  and  defendant  gave  evidence  of  an  earlier  posses- 

•  Gordon  ».  Sizer,  39  Miss.  805;  Mo-  *  Trope  v.  Kerns,  83  Cal.  553 

Daniels  v.  Reed,  17  Vt.  674.  *  Noun  v.  Pittman,  82  Ga.  637.    See 

2  Green  v.  Jordan,  83   Ala.  220;   3  also  Burling  i).  Thompkins,  77  Cal.  257; 

Am.  St.  Rep.  711;  Goodman  w.Winter,  Helm  v.  Wilson,  76  Cal.  476. 

64  Ala.  410;  38  Am.  Rep.  13;  Dunlap  «  Wilson    v.    Fine,    38    Fed.    Rep. 

V.  Henry,   76  Mo.    106;   ParcifuU  v.  789. 

Piatt,  36  Ark.  456;  Paul  v.  Fries,  18  '  Hall  v.  Caperton,  87  Ala.  285. 

Fla.  573.  8  Riverside  Co.  v.  Townshend,  120 

»  Baroo  v.  Fennell,  24  Fla.  378.  111.  9. 
364 
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sion  than  that  of  the  plaintiff,  the  latter  need  not  show 
adverse  possession  for  the  full  statutory  period  in  order 
to  recover.'  Where  a  sale  of  mortgaged  premises  is  made 
under  foreclosure,  the  mortgagor  having  no  interest  in  or 
title  to  them,  and  afterwards  a  judgment  for  a  balance 
due  on  the  mortgage  debt  is  docketed  against  the  real 
owner,  one  claiming  under  a  sale  made  to  satisfy  the  latter 
judgment  can  maintain  ejectment  against  one  claiming 
under  the  former  sale.^  A  plaintiff  who  has  made  a  home- 
stead entry  in  due  form  of  law  on  a  tract  of  land  has 
sufficient  title  to  the  whole  tract  to  maintain  ejectment 
against  a  mere  trespasser  in  actual  possession  of  all  but  a 
few  acres.'  And  a  certificate  of  purchase  of  state  lands 
from  the  state,  even  though  the  application  and  affidavits 
are  defective,  confers  sufficient  title  to  maintain  ejectment.* 
But  in  Illinois,  where  the  plaintiff  claims  in  fee-simple, 
he  must  show  a  legal  as  contradistinguished  from  an 
equitable  title.' 

§  3710.  Parties  Plaintiff. — Under  the  code  practice, 
all  persons  having  an  interest  in  the  subject-matter  of 
the  action  and  in  obtaining  the  relief  demanded  may  be 
joined  as  plaintiffs,  except  where  otherwise  provided,  and 
a  demurrer  will  not  lie  to  a  complaint  for  misjoinder  of 
parties  plaintiff."  The  action  may  be  brought  by  the  heir 
against  a  mere  trespasser  to  recover  possession  of  lands  of 
which  the  intestate  died  seised;^  and  even  though  the  an- 
cestor were  not  in  possession  at  the  time  of  his  death,  his 
heirs  may  maintain  the  action,  where  a  considerable  time 
has  elapsed  after  the  death,  without  letters  of  administra- 
tion being  taken  out,  and  even  where  that  has  been  done, 

'  Ratoliff  V.  Bellfonte  Iron  Works    101.     See  also  Case  v.  Edgeworth,  87 
Co.,  87  Ky.  559.  Ala.  203. 

■i  Leviaton   v.    Henninger,    77  Cal.         '  Barrett  ti.  Hinckley,  124  111.  32;  7 
461.  Am.  St.  Rep.  331. 

=  Whittaker    v.    Pendola,    78  Cal.         "  See  ante,  §§  3426,  3427. 
296.  '  Tapsoott  v.  Cobbs,  1 1  Gr.itt.  172; 

*  Cuoamonga  etc.  Co.  Moir,  83  Cal.     Carruthers  v.  Bailey,  3  Ga.  105. 
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and  sufficient  time  has  elapsed  to  raise  a  presumption  that 
the  debts  of  the  deceased  have  been  paid.^  Executors  and 
administrators  could  always  maintain  ejectment  for  the 
leasehold  lands  of  which  the  deceased  died  possessed;' 
and  now,  as  by  virtue  of  statutory  provisions  in  most  of 
the  states  they  have  the  right  to  the  possession  of  the  real 
property  during  the  settlement  of  the  estate,  they  can  usu- 
ally maintain  ejectment  where  the  deceased  could  have 
done  so.'  An  infant,  on  attaining  full  age,  may  bring 
ejectment  for  lands  conveyed  by  him  during  his  minor- 
ity, provided  he  returns  the  consideration,  or  otherwise 
places  the  grantee  in  statu  quo.*  But  unless  the  action 
were  brought  within  a  short  time  after  he  attained  his 
majority,  he  would  be  deemed  to  have  ratified  his  deed, 
as  would  also  be  the  case  on  his  doing,  when  of  full  age, 
any  acta  inconsistent  with  the  idea  of  his  dissenting.' 
And  a  general  guardian  of  the  estate  of  an  infant  can 
maintain  ejectment  to  recover  his  real  estate,  if  the  ward 
could  do  so  if  of  full  age.*  Joint  tenants  and  coparceners 
must  join  in  ejectment,  and  the  action  will  not  lie  by  one 
against  another,  unless  there  has  been  such  an  ouster  of 
the  co-tenant,  or  such  a  denial  of  his  rights,  as  amounts  to 
a  disseisin,  or  such  acts  as  would  tend  to  establish  adverse 
possession.''  But  mere  possession  by  one  co-tenant  is  not 
evidence  of  ouster  of  his  co-tenant;'  though  if  one  tenant 
in  possession  claims  to  hold  the  entire  estate,  and  denies 
the  title  of  his  co-tenant,  the  action  will  lie.'     A  corpora- 

'  Austin  V.  Bailey,  37  Vt.  219;  86  Conn.  494;  Voorhies  v.  Voorhies,  24 

Am.  Dec.  703;  Soto  v.  Kroder,  ]9Cal.  Barb.  150;  Vent  v.  Osgood,  19  Pick. 

87;  Webster  v.  Webster,  53  Pa.  St.  572. 

161;   Mason  ».  Walker,   14   Me..  163;  ^  Henry   v.    Root,    33    N.    Y.    526; 

Brown  V.  Colson,  41  Ga.  42;  Gourley  Irvine  v.  Irvine,  9  Wall.  618. 

V.  Kinley,   66  Pa.  St.  270.    But  see  «  Holmes  v.  Seely,  17  Wend.  75. 

Doyle  V.  Wade,  23  Fla.  90;   11  Am.  '  Edwards  v.  Bishop,  4  N.  Y.  61; 

St.  Rep.  334.  Rioard    v.    Williams,   7    Wheat.    59; 

'  Mosher  v.  Yost,  33  Barb.  277.  Carpenter   v.    Thayer,    15    Vt.    552; 

'  Meeks  v.  Hahn,  20  Cal.  621;  Rus-  Barnitz  v.  Casey,  7  Cranch,  456. 

sell  V.  Erwin,  41   Ala.  297;   Kline  v.  "  McClung  v.  Boss,  5  Wheat.  116. 

Moulton,    11   Mich.    370;   Menifee   v.  "Clark   v.  Vaughan,  3  Conn.   191; 

Menifee,  8  Ark.  9.  Keller  v.  Auble,  58  Pa.  St.  410;  98 

•  Carr  v.  Clough,  26  N.  H.  280;  59  Am.   Dec.   297;  Russell  v.  Marks,  3 

Am.    Dec.    345;    Kline    v.    Beebe,    6  Met.  (Ky.)  37. 


§  3710  EKMEDIES   AND   PEOCEDURB.  5812 

tion  having  the  right  to  hold  real  estate  can  maintain  an 
action  of  ejectment  in  like  manner  as  an  individual.^  As 
under  the  modern  rule  a  mortgagor  retains  the  title  in 
the  mortgaged  premises,  he  may  maintain  ejectment 
against  the  mortgagee  or  a  stranger,  as  though  no  mort- 
gage existed.^  But  where  the  mortgagee  has  taken  pos- 
session of  the  mortgaged  premises  in  accordance  with  the 
terms  of  the  mortgage,  or  if  he  is  in  possession  after  con- 
dition broken,  he  may  bring  ejectment  against  the  mort- 
gagor or  his  assigns,  as  well  as  against  third  parties.' 
And  even  if  the  mortgagor  becomes  a  tenant  of  the  mort- 
gagee by  proviso  in  the  mortgage,  still  if  the  mortgage 
contains  a  power  of  entry  and  sale  by  the  mortgagee  on 
default,  he  may  recover  possession  in  ejectment,  either 
against  the  mortgagor  or  his  grantee,  or  the  assignee  of 
the  reversion.^ 

In  some  of  the  states,  however,  the  old  common-law 
rule  is  retained  and  even  confirmed  by  statute,  and  there 
the  mortgagor  cannot  maintain  the  action  against  the 
mortgagee  in  possession  after  condition  broken."  And 
under  similar  circumstances  he  could  not  maintain  eject- 
ment against  a  tenant  of  the  mortgagee,^  nor  against  a 
purchaser  in  an  execution  sale  on  a  judgment  against 
him  obtained  since  the  execution  of  the  mortgage,'  and 
a  fortiori  against  a  purchaser  at  a  foreclosure  sale  under 
the  mortgage.'  Where  an  estate  is  conveyed  upon  condi- 
tion with  a  right  of  re-entry  and  forfeiture  in  case  of 
breach,  the  grantor,  his  heirs  or  assigns,  may  bring  eject- 

1  Henley  v.  Bank,  16  Ala.  552.  *  Ahem  v.  White,  39  Md.  409;  Den 

»  Carr  v.  Carr,  52  N.  Y.  251;  Dodge  v.  Stockton,  12  N.  J.  L.  322;  Pierce  v. 

V.  Wellman,  43  How.  Pr.  427;  Stewart  Brown,  24  Vt.  165. 

V.  Hutchins,  6  Hill,  143;  Sahler  v.  Sign-  *  Johnson  v.  Huston,    47  Mo.   227; 

er,  37  Barb.  329;  Newton  v.  McKay,  Conner   v.    Whitmore,    52    Me.    185; 

30  Mich.  380;  Fletcher  v.  Holmes,  32  Gillett  v.  Eaton,  6  Wis.  30. 

Ind.    497;    Carpenter    v.    Bowen,    42  ^  Hennesy  v.  Farrell,  20  Wis.  42. 

Miss.  28.  '  Chase  «.  Peck,  21  N.  Y.  581;  John- 

^Bankt).  Bates,  11  Conn.  519;  Batch-  son  u.  Elliott,    26  N.   H.    67;   Doe  w. 

eller  v.  Pratt,   10  Cush.  185;  Johnson  Tunnell,  1  Houst.  320. 

V    Phillips,  13  Gray,  198;  Jackson  v.  ^  Pace  u.  Chadderdon,  4  Minn.  499; 

Warren,  32  HI.  331;  Reed  v.  Shepley,  Stark  v.  Brown,  12  Wis.  572;  78  Am. 

6  Vt.  602,  Dec.  762. 
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ment  to  recover  possession  of  the  premises  after  a  breach 
of  the  condition  has  been  committed.'     And  where  prem- 
ises were  devised  in  fee  to  one  heir,  upon  condition  that 
his  sisters  should  be  permitted  to  occupy  one  room  in  a 
dwelling-house  on  the  land,  and  also  that  they  should  be 
supported  out  of  the  estate  so  long  as  they  remained  un- 
married, they  can  maintain  ejectment,  on  breach  of  con- 
dition, for  their  share  of  the  estate,  as  if  there  had  been 
an  intestacy.^     In  Pennsylvania,  however,  the  grantor  of 
a  trust  estate  cannot  maintain  ejectment  to  recover  pos- 
session of  the  premises  against  the  cestuis  qui  trustent,  on 
the  ground  of  breach  of  the  conditions  of  the  trust;'  and  in 
New  York  an  executor  of  the  grantor  cannot  bring  eject- 
ment after  breach  of  a  condition  subsequent.^     But  the 
grantee  or  assignee  of  demised  lands,  or  of  the  reversion 
thereof,  or  the  heirs  or  personal  representatives  of  the 
grantor,  have  the  same  remedy,  in  case  of  a  breach  of  a 
condition  subsequent,  as  the  lessor  would  have  had  if  no 
demise  had  been  made;"  and  where  the  covenant  is  di- 
visible in   its  nature,  and  the  premises  are  occupied  in 
separate  parcels  by  different  persons,  ejectment  will  lie 
against  each  for  the  separate  parcel  he  occupies.*    Where 
the  purchaser  of  lands  goes  into  possession  under  a  con- 
tract to  pay  the  purchase-money  in  installments,  and  makes 
default  in  such  payments,  it  is  held  that  the  vendor  may 
elect  to  treat  the  contract  as  rescinded,  and  sue  for  recov- 
ery of  possession  of  the  lands,  and  in  some  cases  without 
notice   to  quit  or  tender    of  a  conveyance;^   though  in 
other  cases  it  is  held  that  notice  to  quit  must  be  given.* 

1  Moore  v.  Wingate,  53  Mo.  398;  '  Wright  v.  Moore,  21  Wend.  230; 
Plumb  V.  Tubbs,  41  N.  Y.  442;  Cruger  Dean  v.  Comstock,  32  111.  173;  Gregg 
V.  MoLaury,  41  N.  Y.  219;  Van  Kens-  v.  Von  Phul,  1  Wall.  274;  Baker 
selaer  v.  Barringer,  39  N.  Y.  9.  v.  Gittings,  16  Ohio,  485;  Hotaling  ti. 

2  Hogeboom  v.  Hall,  24  Wend.  146.     Hotaling,    47    Barb.    163;    Hicks    v. 
» Barr  v.  Veld,  24  Pa.  St.  84.  Lovell,   64    Cal.    14;    49    Am.    Kep. 

*  Van  Rensselaer  v.  Hayes,  5  Deuio,  679;  Moyer  b.  Garrett,  96  Pa.  St. 
477.  376.  V 

*  Willard  v.  Tillman,  2  Hill,  274.  »  Jackson  v.  Monorief,  5  Wend.  26; 
'  Aator  ».  Miller,  2  Paige,  68;  Van    Feass  v.  Merili,  9  Ark.  59;   Costigan 

Rensselaer  v.  Jewett,  5  Deuio,  121;  2    v.  Wood,  6  Cranoh  C.  C.  507. 
N.  Y.  141. 
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But  where  the  default  is  on  the  part  of  the  vendor,  as 
where  he  fails  to  make  a  good  title,  he  cannot  bring  eject- 
ment without  first  refunding  any  part  of  the  purchase- 
money  which  may  have  been  paid,  and  any  moneys  which 
may  have  been  expended  on  the  premises  on  the  strength 
of  his  being  able  to  perform  his  contract.'  Ejectment 
may  be  maintained  by  a  widow  to  recover  possession  of 
her  dower  lands,  particularly  after  assignment;^  by  the 
lessees  of  land  who  have  been  ousted  from  possession 
by  an  intruder;'  by  a  grantee  of  a  deed  against  a  grantor 
who  executed  a  deed  to  defraud  his  creditors;*  by  the 
purchaser  of  the  equity  of  redemption  against  the  mort- 
gagor;' and  in  some  states  by  the  mortgagee  against  the 
mortgagor;'  and  by  the  holder  of  a  school-land  certificate.' 
A  tenant  in  common  may  also  in  this  action  recover  the 
entire  premises,  except  as  against  his  co-tenants;'  and  a 
partner  may  maintain  ejectment  in  respect  of  land  be- 
longing to  the  firm.'  In  New  York  a  child  born  after  the 
making  of  a  will,  and  unprovided  for  by  or  not  mentioned 
in  the  will,  may  bring  ejectment  against  the  purchaser  of 
land  sold  by  the  executor.""  Where  it  has  been  adjudged 
by  a  decree  in  chancery  that  defendant's  possession  of 
the  land  in  controversy  is  not  adverse  to  plaintifif's  title, 
the  former  is  estopped  from  denying  such  title;  and  after 
plaintiff  has  conveyed  the  land,  his  grantee  is  the  proper 
party  plaintiff,  though  defendant  is  still  in  possession." 

§  3711.     Parties  Defendant. — Whoever  is  in  the  actual 
possession  of  the  premises  must  be  defendant,"*  unless  the 

'  Pierce  v.  Tuttle,    53    Barb.    155;  629;    Yancey   v.    Greenlee,   90  N.  C. 

Gibert  v.  Peteler,  38  N.  Y.  165.  317;  Weeae  v.   Barker,   7    Col.    178. 

2  Oothout  V,  Ledings,  15  Wend.  410;  But  see  Wilson  v.  Chandler,  60  Ga. 

Patch  V.  Keeler,  27  Vt.  252;  EUioott  v.  129. 
Mosier,  7  N.  Y.  201.  »  Smith  v.  Smith,  80  Cal.  323. 

»  Kirsoh  v.  Brigard,  63  Cal.  319.  '•  Smith  v.   Robertson,    89   N.   Y. 

*Bush  V.   Rogan,   65  Ga.   320;   38  555. 
Am.  Rep.  785.  "  Brunson  v.  Morgan,  86  Ala.  318. 

'  Black  V.  Justice,  86  N.  C.  504.  "Klinko.  Cohen,  13  Cal.  623;  Schuy- 

'  Oldham  v.  Pfleger,  84  111.  102.  ler  v.  Marsh,  37  Barb.  350;  People  v. 

'  Tobey  v.  Secor,  60  Wis.  310.  Mayor  etc.,  28  Barb.  240;  Albertaon  v. 

» Moulton  V.   McDermott,   80  Cal.  Reading,  2  Murph.  283, 
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•occupant  is  merely  the  servant  of  the  person  who  claims 
the  title;  and  if  the  premises  are  unoccupied,  then  the 
person  who  is  exercising  acts  of  ownership  over  them,  or 
claiming  the  title,  is  the > party  to  be  made  defendant;"^ 
and  it  has  been  held  that,  except  in  a  case  of  actual  ouster, 
the  defendant's  claim  must  not  be  less  than  a  freehold 
interest.^  Under  the  code  practice,  any  person  may  be 
made  defendant  who  claims  an  interest  in  the  property 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  the 
complete  determination  or  settlement  of  the  questions 
inplved  therein;'  and  it  is  usually  provided  that  in  an 
action  for  the  recovery  of  land  both  the  landlord  and 
tenant  may  be  joined  as  defendants.  The  misjoinder  of 
defendants,  like  the  misjoinder  of  plaintiffs,  is  not  ma- 
terial, and  the  action  can  be  maintained  against  any  one 
or  more  of  the  defendants  against  whom  a  case  is  made 
out.*  A  corporation  can  be  sued  in  ejectment  as  well  as 
an  individual,^  and  an  infant  as  well  as  an  adult.*  The 
heir  of  a  tenant  for  life  holding  over  after  the  death  of 
their  ancestor,^  and  a  tenant  at  will  who  refuses  to  sur- 
render the  premises  on  demand,  are  proper  parties  defend- 
ant.' The  holder  of  a  tax  deed,  also,  may  be  sued  in  this 
form  of  action,  if  the  proceedings  were  irregular  or  the 
sale  illegal.'  Any  person  claiming  to  own  unoccupied 
premises,  and  who  has  contracted  to  sell  them,  may  be 
sued  in  ejectment,  together  with  his  vendees  when  they 
have  assumed  ownership  of  the  premises;  and  if  there  are 
several  persons  occupying  separate  parcels  in  severalty, 

'  Finnegan  v.  Carraher,   47  N.   Y.  MoGouigal  v.   Colter,   32    Wis.    614; 

493;  Abeel  v.  Van  Gelder,  36  N.  Y.  Aucker  v.  Adams,  23  Ohio  St.  543. 

513;    Hawkins  v.  Reichert,    28    Cal.  ^  Lucas  v.  Johnson,  8  Barb.  244;  Da- 

535;    Carter  v.   Hunt,   40  Barb.   89;  ter  v.  Troy  Turnpike  Co.,  2  Hill,  629. 

Tuttle  V.  Lane,  17  Me.  437;  Chiniquy  «  McCoon  v.  Smith,  3  Hill,  147;  38 

V.  Catholic  Bishop,  41  111.  148.  Am.  Dec.  623;  Marshall  v.  Wing,  50 

'  Wyman  v.  Brown,  50  Me.  139.  Me.  62. 

"  See  ante,  §  3428.  '  Nims  v.  Sabine,  44  How.  Pr.  252; 

*  Rutenberg  v.  Main,  47  Cal.  213;  Wheelwright  v.  Freeman,  12  Met.  154. 

Stafford  v.  Nutt,  51  Ind.  535;  Fort  « Dolby  v.  Miller,  2  Gray,  135. 

Stannix  Bank  v.   Leggett,  41   N.  Y.  '  Rand  v.  Robinson,  11  Cush.  289; 

552;  Brown  v.  Woods,  48  Mo.   330;  Knox  v.  Cleveland,  13  Wis.  245. 
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they  may  be  sued  separately.'  The  practice  under  the 
reformed  procedure  as  to  intervention  or  substitution  or 
addition  of  parties  defendant  is  as  applicable  to  actions 
of  ejectment  and  for  the  recovery  of  land  as  to  other 
actions,  and  it  is  a  common  practice  to  add  several  ficti- 
tious names  as  defendants,  under  which  persons  claiming 
to  be  interested  may  come  in  and  defend.^ 

§3712.  Defenses.  —  Where  the  controversy  depends 
upon  the  title,  or  a  superior  right  of  present  possession, 
the  defendant  is  at  liberty  to  show  a  better  title  in  him- 
self; but  as  by  reason  of  his  possession  he  has  a  pri^a 
facie  right,  the  burden  of  proof  is  on  the  plaintiff  to  over- 
come it,  and  in  the  event  of  his  doing  so,  the  defendant 
may  maintain  his  superior  title  or  right  to  possession  by 
any  competent  evidence,  as  that  of  adverse  possession  or 
a  government  patent;  but  as  a  rule,  where  the  possession 
was  originally  obtained  by  leave  and  license  for  the 
plaintiff,  adverse  possession  cannot  be  set  up.'  As  the 
plaintiff  must  recover  upon  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  the  defendant's,  the  latter 
may  set  up  an  outstanding  title *in  some  third  party,  un- 
connected with  his  own  possession;  but  it  must  appear 
that  such  title  existed  at  the  commencement  of  the  action, 
and  is  of  such  a  nature  as  such  third  party  could  recover 
on  it  at  his  own  instance.*  Where  a  tenant,  subsequent 
to  the  lease,  has  purchased  the  premises  at  an  execution 

1  Dillaye  v.  Wilson,  43  Barb.  26] ;  App.  27;  Tyler  v.  Hcidorn,  46  Barb. 

Keene  v.  Barnes,  29  Mo.  377;  Edwards  439. 

uFarmer3'FireIns.Co.,21Wend.  467.  *  Brumbalo   v.    Baxter,    33  Ga.   81; 

'  McFadden  v.  Wallace,  38  Cal.  51;  Townsend  v.  Downer,  32  Vt.  183;  Love 
Shaver  v.  McGraw,  12  Wend.  558;  ii.  Simms,  9  Wheat.  51 5;  Sharp ».  John- 
Richardson  V.  Harvey,  37  Ga.  224;  son,  22  Ark.  79,  Stuart  v.  Dutton,  39 
Mitchell  V.  Baratta,  17  Gratt.  455;  111.  91;  Raynor  v.  Timerson,  46  Barb. 
Minke  v.  McNamee,  30  Md.  294;  96  518;  Nixon  v.  Porter,  38  Miss.  401; 
Am.  Deo.  577;  State  v.  Orwig,  34  Atkins  v.  Lewis,  14  Gratt.  30.  And 
Iowa,  112;  Jackson  v.  Stiles,  2  Cow.  compare  Perkins  v.  Blood,  36  Vt.  273. 
585;  Fitch  v.  Cornell,  1  Saw.  156;  See  also  Cobb  v.  Lavalle,  89  111.  331; 
Stribbling  v.  Prettyman,  57  111.  371.  31  Am.  Rep.  91;  Treuouth  v.  Gordon, 

'  Luce  V.  Carley,  24  Wend.  451;  35  63  Cal.  379;  Hogans  v.  Carruth,  18  Fla. 

Am.  Dec.  637;  Catlin  v.  Decker,   38  587;  Bear  Valley  Coal  Co.  v.  Dewart» 

Conn.  262;  Babcock  v.  Utter,  1  Abb.  95  Pa.  St.  72. 
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sale  thereof,  or  under  a  decree  of  court,  or  at  a  tax  sale,  he 
may  plead  the  title  thereby  acquired  in  an  action  brought 
against  him  by  his  landlord,  or  he  may  show  that  by 
virtue  of  such  a  sale  the  title  has  come  into  the  hands  of 
a  third  party.'  But  where  a  vendee  has  gone  into  posses- 
sion under  a  contract  of  purchase,  which  has  subsequently 
been  rescinded,  he  cannot  plead  his  vendor's  want  of  title, 
or  set  up  an  outstanding  title  in  a  third  person.^  And 
where  the  action  is  brought  by  the  purchaser  of  the  de- 
fendant's rights  at  an  execution  sale,  he  cannot  set  up  an 
outstanding  title  in  a  third  person.'  And  in  California, 
where  neither  party  had  title  to  a  mining  claim  in  con- 
troversy, it  was  held  that  the  defendant  could  not  set  up 
the  legal  title  of  the  United  States.*  So  in  Iowa,  a  mere 
trespasser  cannot  protect  himself  by  showing  title  in  a 
third  person.^  But  in  Illinois,  if  the  judgment  debtor 
abandons  the  premises  after  an  execution  sale,  and  after- 
wards obtains  possession  again,  he  may  then  set  up  an 
outstanding  title  under  which  he  claims.' 

At  common  law,  and  in  the  federal  courts  at  the  pres- 
ent day,  the  defendant  cannot  set  up  an  equitable  defense.' 
But  there  are  now,  in  many  of  the  states,  statutory  pro- 
visions whereby  equitable  defenses  may  be  pleaded  to  an 
action  of  ejectment  or  for  the  recovery  of  land,  and  also 
equitable  relief  may  be  demanded  against  the  plaintiff.* 
And  where  the  vendor  of  real  estate  brought  ejectment 
against  the  purchaser  in  possession,  on  the  ground  that 
the  contract  was  rescinded  by  reason  of  payment  of  part 

1  Russell  V.  Whitely,  59  Mo.  196;  212;  Singleton  v.  Touchard,  1  Black, 
Bedell  v.  Shaw,  59  N.  Y.  46;  Oetgen  342;  Larrivere  v.  Madegan,  1  Dill.  455; 
V.  Ross,  54  111.  79.  Fleming  v.  Carter,  70  111.  286;  Wythe 

2  Walker  u.,  Williami,  30  Miss.  165.  v.  Smith,  4  Saw.  17. 

3  McDonald  v.  Badger,  23  Cal.  393;  »  Smith  v.  Tome,  68  Pa.  St.  158; 
83  Am.  Dec.  123;  Parshall  v.  Shirts,  Willis  v.  Wozencraft,  22  Cal.  607; 
54  Barb.  99;  Sherry  v.  Denn,  8  Blackf.  Requa  v.  Holmes,  26  N.  Y.  338;  New- 
542;  Arnold  v.  Gorr,  1  Rawle,  223.  some  v.  Williams,  27  Ark.  632;  Fisher 

*  Coryell  D.  Cain,  16  Cal.  567.  v.  Moolick,    13  Wis.   321.     Equitable 

'  Williams  v.  Swetland,  10  Iowa,  51.  defenses  are  not  allowed  in  Michigan: 

«  Hayes  v.  Bernard,  38  111.  297.  McKay  v.  Williams,  67  Mich.  547;  11 

'  Robinson  v.  Campbell,  3  Wheat.  Am.  St.  Rep.  597. 
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of  the  purchase-money  being  in  default,  the  defendant 
was  permitted  to  counterclaim  on  a  note  he  held,  against 
the  plaintiff,  and  thereby  extinguish  the  claim  for  unpaid 
purchase-money.'  Bo  where  the  grantor  of  a  deed  made 
upon  trust  to  secure  the  payment  of  a  debt  brings  eject- 
ment against  the  trustee  in  possession  before  the  debt  is 
paid,  the  defendant  may  set  up  the  facts  in  answer  to  the 
action.^  And  where  equitable  defenses  are  allowed,  a  de- 
fendant may  set  up  an  equitable  title,  either  in  himself  or 
in  one  through  whom  he  claims,  particularly  where  it  is 
antecedent  to  the  plaintiff's  title;'  and  a  vendee  in  posses- 
sion under  a  contract  of  purchase  maj',  where  such  de- 
fenses may  be  pleaded,  set  up  that  he  was  not  in  default, 
and  was  entitled  to  a  specific  performance  by  the  plaintiff, 
and  by  proper  pleading  may  enforce  it  in  the  same  action.'* 
Fraud  is  a  good  ground  of  defense  in  an  action  of  eject- 
ment, and  where  the  defendant  was  induced  to  convey  the 
land  to  the  plaintiff  by  the  fraudulent  representation  of 
the  latter  that  he  was  perfecting  the  title  of  another,  to 
whom  it  had  been  defectively  conveyed,  he  may  set  up 
this  state  of  facts  in  answer  to  the  action.^  So  in  an  ac- 
tion to  recover  land  purchased  at  a  sheriff's  sale,  it  may 
be  set  up  by  way  of  defense  that  the  plaintiff  fraudulently 
prevented  competition  in  bidding  at  such  sale;'  and  where 
the  defendant  fraudulently  conveyed  his  land  to  the  plain- 
tiff for  the  purpose  of  defrauding  his  creditors,  but  did 
not  part  with  the  possession,  he  was  allowed  to  set  up  his 
own  fraud  in  an  action  of  ejectment,  on  the  ground  that, 
the  parties  being  in  pari  delicto,  the  position  of  the  one  in 

1  Cavalli  v.   Allen,   57  N.  Y.   508.  « Love  v.  VTatkins,  40  Cal.  547;  6 

See  also  Nat.  Fire  Ins.  Co.  v.  McKay,  Am.  Rep.  624;  Young  v.  Montgomery, 

21  N.  Y.  191;  Leavenworth  v.  Packer,  28  Mo.  604;  Cavalli  v.  Allen,  57  N.  Y. 

52  Barb.  132.  508;  Traphagen ii.  Traphagen,  40  Barb. 

''  Johnson  v.  Houston,  47  Mo.  227.  537;  Warren  v.  Crew,  22  Iowa,   315; 

See  also  Cadiz  v.  Majors,  33  Cal.  288;  Richards  v.  Elwell,  48  Pa.  St.  381. 

McFadden  v.  Drake,  79  Pa.  St.  474;  °  Lombard  v.  Cowhan,  34  Wis.  486; 

Carman  i/.  Johnson,   20  Mo.   108;  61  Leviok    v.    Brotherliue,    74    Pa,    St. 

Am.  Deo.  593.  149. 

=  Safford  v.   Hynds,  39  Barb.  625;  »  McCaskey  v.  Graff,  23  Pa.  St.  321; 

MoClane  v.  White,  5  Minn.  178.  62  Am.  Dec.  336. 
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possession  was  the  stronger;*  and  it  is  also  a  good  defense 
to  show  that  the  deed  from  defendant's  ancestor  to  plain- 
tiff was  obtained  by  fraud.^  So  where  ejectment  was 
brought  on  a  deed  absolute,  but  which  was  in  fact  given 
as  security  for  money  lent,  the  defendant  may  set  up  the 
facts  and  show  the  repayment  of  the  money  for  which  the 
security  was  given  ;^  and  where  the  plaintiff  represented 
to  the  defendant  that  he  would  find  the  means  for  him  to 
redeem  his  estate,  which  was  heavily  encumbered,  and 
the  defendant  in  consequence,  and  relying  thereon,  re- 
frained from  endeavoring  to  obtain  the  necessary  funds 
elsewhere,  and  afterwards  the  plaintiff  purchased  the  en- 
cumbrances and  cut  off  the  redemption,  and  then  brought 
ejectment  for  the  possession  of  the  lands,  it  was  held  that 
the  defendant  might  plead  these  facts  as  a  defense  to  de- 
feat the  action.^ 

And,  as  a  general  rule,  wherever  accident  or  mistake 
may  be  set  up  as  a  defense  to  another  action,  they  will 
be  equally  available  in  an  action  of  ejectment.  So  the 
defendant  may  show  that  the  land  was  intended  to  be 
conveyed  to  him  by  a  deed  from  the  plaintiff's  grantor, 
but  that  the  land  was  misdescribed  in  the  deed  which 
was  intended  to  cover  the  land  sued  for.  But  where  such 
a  defense  is  raised,  the  defendant  must  show  that  the 
plaintiff  had  notice  of  the  mistake.'  So  possession  of 
real  estate  by  a  mortgagee,  acquired  by  force  or  fraud, 
and  without  color  of  lawful  authority,  is  no  defense  to  an 
action  of  ejectment  brought  by  the  owner.'  And  if  the 
plaintiff  looks  on  and  suffers  the  defendant  to  purchase 
and  expend  money  on  land,  under  an  erroneous  opinion 

'  Harrison  v.  Hatcher,  44  Ga.  63S.  *  Wilson  v.  Eggleston,  27  Mich.  257. 

'  MoCall  i).  Carpenter,  18  How.  297.  '  Hobbough  v.  Struble,  60  N.  Y.  430; 

'  Dodge  V.  Wellman,  43  How.  Pr.  Gough  v.  Dorsey,  27  Wis.  119;  Lowe 

427.   SeealaoBigelowB.  Topliflf,  25Vt.  v.   Alexander,  15  Cal.   296;   Kaul  v. 

273;  60  Am.  Deo.  264;  Howe  v.  Rus-  Lawrence,    73    Pa.    St.  410;   Askew 

sell,  36  Me.  115;  Dobbs  v.  Kellogg,  53  v.  Patterson,  53  Ga.  309;   Collins   D. 

Wis.  448;    Smith  v.  Smith,   80  Cal.  Eogers,  63  Mo.  515. 

323.  6  Howell  v.  Leavitt,  95  N.  Y.  617. 
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of  title,  without  making  known  his  own  claim,  he  will  not 
be  permitted  to  afterwards  assert  his  title  and  recover  pos- 
session of  the  property  in  ejectment;'  but  if  the  defend- 
ant at  the  time  of  spending  his  money  knew  the  state  of 
his  own  title,  this  defense  will  not  avail  him.''  Where 
defendant  showed  that  plaintiff's  title  was  derived  from  a 
conveyance  to  her  in  fraud  of  her  grantor's  creditors,  one 
of  whom  afterwards  obtained  a  judgment  and  issued  exe- 
cution, under  which  the  land  was  sold  to  defendant's  pre- 
decessor in  title,  it  was  held  to  be  a  good  defense.'  But 
where  land  was  sold  under  a  deed  of  trust  to  secure  the 
purchase-money,  and  repurchased  by  the  vendor,  the  ven- 
dee, having  retained  possession  of  the  land,  cannot  de- 
fend ejectment  by  the  vendor  on  the  ground  of  fraudulent 
misrepresentations  by  the  vendor  inducing  the  first  sale, 
as  upon  discovery  of  the  fraud  he  should  have  repudiated 
the  purchase,  and  surrendered  possession  of  the  land;* 
and  as  a  sale  of  lands  held  adversely  does  not  vest  in  the 
grantee  a  right  to  sue  in  his  own  name  for  their  recovery, 
defendants  in  ejectment,  in  possession  under  claim  of 
right,  cannot  raise  the  defense  that  plaintiff  has  conveyed 
all  his  interest  in  the  premises  since  the  commencement 
of  the  suit.^  Nor  can  a  mortgagor  in  possession  set  up 
the  outstanding  title  of  the  mortgagee  as  a  defense  to  an 
action  of  ejectment  brought  against  him  by  a  purchaser 
of  the  equity  of  redemption  at  an  execution  sale."  But 
where  defendant  claimed  ownership  under  an  oral  con- 
tract with  plaintiff's  grantor  to  convey  or  devise  to  her 
and  another  the  premises  in  question,  in  consideration 
of  their  moving  thereon  and  taking  care  of  her  for  the 
remainder  of  her  life,  and  proved  performance  of  the  con- 
tract on  their  part  and  a  failure  by  the  decedent,  it  was 

'  Kirk  a.  Hamilton,  102  U.  S,  68;  »  De  Guire  v.  St.  Joseph  Lead  Co., 

Diokeraon    u.    Colgrove,    100    U.    S.  38  Fed.  Rep.  65. 

578.  *  Crumb  v.  Wright,  97  Mo.  13. 

2  Steel   »,   St.   Louis   Smelting   etc.  "  Davis  v.  Curry,  85  Ala.  133. 

Co.,  106  U.  S.  447;  Brant  v.  Coal  and  «  Cotton  v.  Carlisle,  85  Ala.  175;  7 

Iron  Co.,  93  U.  S.  327.  Am.  St.  Rep.  29. 
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held  that  defendant's  possession  under  the  contract  was  a 
sufficient  defense  to  the  action/  Where,  however,  tlie 
defendant  relies  on  adverse  possession,  it  may  be  shown 
that  the  continuity  of  his  possession  was  broken  by  a 
judgment  of  a  court  of  competent  jurisdiction  in  an  ac- 
tion of  unlawful  detainer.^  In  Missouri,  a  defendant  in 
ejectment  may  set  up  his  equities  as  a  separate  defense  in 
the  same  suit,  and  the  judgment  thereon  is  final.'  But 
an  answer  setting  up  a  decree  in  partition,  and  a  deed  to 
defendant  pursuant  thereto,  and  praying  for  a  decree  that 
he  is  the  owner  and  entitled  to  possession,  and  for  gen- 
eral relief,  presents  no  equitable  defense.^  In  Michigan, 
the  equitable  defense  that  an  absolute  deed  was  intended 
and  understood  by  defendant  to  be  only  a  mortgage,  and 
that  plaintiff  purchased  with  notice  thereof,  cannot  be 
pleaded  in  an  action  of  ejectment;*  and  in  Illinois,  evi- 
dence of  an  oral  agreement  between  defendant  and  one  to 
whom  he  conveyed  the  land,  and  under  whom  plaintiff 
claims,  that  defendant  should  have  the  right  to  redeem 
on  payment  of  a  certain  sum  per  acre,  with  interest,  is  not 
admissible,  on  the  ground  that  it  is  incompetent  either  to 
show  that  the  conveyance  was  a  mortgage,  the  action  be- 
ing at  law,  or  to  show  an  agreement  to  reconvey,  which 
would  be  invalid  under  the  statute  of  frauds.^  But  a  de- 
fendant in  possession  under  a  contract  of  purchase  from 
the  beneficiary  in  a  trust  deed  may  set  up  such  title  as  a 
defense  to  an  action  of  ejectment  by  a  cestui  que  trust  in 
a  subsequent  deed  of  trust.'  In  California,  the  fact  that 
plaintiff  had  recovered  a  judgment  for  the  same  land 
against  the  same  defendants  several  years  before  is  no 

iKenyon  v.  Mulan,  53  Hun,  591.  etc.  Co.,  98  Mo.  613.     Also  in  Dakota: 

And    see   also   Rogers  v.    White,    68  Suessenbaoh  v.  First  Nat.  Bank,  5  Dak. 

Mich.     10;    Schultz    «.     Hadler,    39  477. 

Minn.  191.  *  Hart  v.  Steedman,  98  Mo.  452. 

»  Bishop   V.    Truitt,    85   Ala.    376.  *  Gates  v.  Sutherland,  76  Mich.  231. 

And  see  Martin  v.  Skipwith,  50  Ark.  ^  MoGinnis  v.   Fernandes,    126  111. 

141;  Hames  v.  Harris,  50  Ark.  68.  228. 

'  City  of  St.  Louis  v.  Sohulenburg  '  Collins  v.  Stocking,  98  Mo.  290. 
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defense  to  a  subsequent  action,  the  former  judgment  not 
having  been  obeyed,  and  the  rents  and  profits  claimed 
being  for  a  different  period.'  And  in  Pennsylvania,  a 
title  acquired  by  adverse  possession  fully  matured  after 
warrant  and  survey,  but  before  patent  issued,  may  be  suc- 
cessfully pleaded  in  ejectment;^  and  under  the  general 
denial  in  ejectment  the  defendant  may  show  that  the 
deed  under  which  plaintiff  claims  is  void,  because  made' 
in  violation  of  the  statutes  of  the  United  States  relating 
to  the  disposal  of  public  lands.' 

§  3713.  Improvements.  —  At  common  law  the  defend- 
ant could  not  recover  the  value  of  improvements  made 
by  him  upon  the  land.  But  under  the  modern  practice, 
if  he  has,  in  good  faith,  made  permanent  and  valuable 
improvements,  under  color  of  title,  he  may,  as  a  general 
rule,  offset  their  value  against  the  plaintiff's  claim  for 
rents  and  profits,  or  may  bring  a  separate  action  for  their 
value.*  Questions  have  been  raised  as  to  the  constitu- 
tionality of  statutes  allowing  the  claim  for  improvements, 
but  it  is  now  determined  that  such  statutes  are  valid.^ 
But,  notwithstanding  the  provisions  of  such  a  statute,  the 
purchaser  of  encumbered  land  making  improvements 
with  knowledge  of  the  encumbrance  is  not  entitled  to 
compensation;"  and  in  Massachusetts  it  is  held  that 
neither  a  mortgagee  nor  his  grantee  can  recover  for  the 

'  Southern  Pac.  R.  R.  Co.  v.  Puroell,  Cent.  R.  R.  Co.  v.  MoCaskUl,  98  N. 

77  Cal.  69.     And  see  Avery  v.  Fitzger-  C.   526;  McClay  v.    Arnett,   47  Ark. 

aid,  94  Mo.  207.  445;  Barrett  v.  Stradl,   73  Wis.   385; 

^  Patten  v.  Scott,  118  Pa.  St.  115;  4  9  Am.  St.  Rep.  795. 

Am.  St.  Rep.  576.  ^  Fee  v.  Cowdry,  45  Ark.  413;  55 

'  Sparrow  v.  Rhoades,  76  Cal.  208;  Am.  Rep.  560;  Griswold  v.  Bragg,  48 

9  Am.  St.  Rep.  197.  Conn.  577;  Childs  v.  Shower,  18  Iowa, 

*  Carpenter  v.  Small,   35  Cal.   346;  261;    Huebsohmann  v.    McHenry,  29 

Love  V.  Shartzer,  31  Cal.  487;  Moss  v.  Wis.  655;   Pacqnette  v.   Pickness,  19 

Shear,  25  Cal.   38;  85  Am.   Dec.  94;  M^s.  219.     In  Iowa  the  party  claim- 

Lunquest  u.  Ten  Eyck,  40  Iowa,  213;  ing  must  be  in  possession  of  the  prem- 

Whitney  v.  Richardson,  31  Vt.   300;  ises;  Webster  «.  Stewart,  6  Iowa,  401; 

Thomas  v.  Malcolm,   39  6a.   328;  99  Clausen  v.   Rayburn,    14   Iowa,    136; 

Am.   Dec.   459;   Lee  v.    Bowman,    55  Lunquest    v.    Ten    Eyok,    40    Iowa, 

Mo.  400;  Ringhouae  v.  Keener,  63  111.  213. 

230;  Blodgett  v.   Hitt,  29  Wis.   169;  «  George  v.  Steam  Stone-cutter  Co., 

Stark  V.   Starr,   1  Saw.   15;  Carolina  20  Fed.  Rep.  478. 
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value  of  improvements.*  The  defendant  is  not  limited 
to  the  recovery  for  improvements  actually  made  of  him- 
self, but  may  include  those  purchased  from  his  prede- 
cessor.^ And  in  Iowa  the  claimant  for  improvements 
may  remain  in  occupation  of  and  use  the  land  as  he 
deems  best,  until  his  claim  is  satisfied.'  Where  the 
claimant  is  a  tenant  in  common  with  the  plaintiff  in  the 
ejectment  suit,  he  will  be  permitted  to  set  off  the  value  of 
the  improvements  against  his  co-tenant.^  The  amount 
for  which  recovery  may  be  had  is  not  necessarily  the 
cost  of  the  improvements.  It  may  be  more  or  less,  the 
true  measure  of  damages  being  the  value  of  the  benefit 
conferred  upon  the  land  by  the  improvements.'  But  the 
amount  allowed  must  not  exceed  the  rents  and  profits 
claimed  by  the  plaintiff."  Under  the  Missisippi  statute  ^ 
allowing  compensation  for  improvements,  there  can  be 
no  recovery  except  where  the  right  to  sue  for  or  demand 
mesne  profits  exists.*  Where  the  right  to  recover  for 
improvements  is  allowed  by  statute,  the  provisions  thereof 
must  be  strictly  construed,  and  will  not  justify  the  re- 
moval of  the  improvements  under  the  claim  of  their 
being  personal  property.'  And  a  claim  for  improve- 
ments in  ejectment  by  a  devisee  will  not  be  allowed  where 
they  were  made  under  a  contract  with  the  deceased  owner, 
the  proper  remedy  being  against  his  personal  representa- 
tives." The  time  at  which  the  claim  is  to  be  made  varies 
in  different  states.  In  Iowa  it  must  be  after  the  deter- 
mination of  the  question  of  title,"  but  in  Wisconsin  it 

'  Havens  ».   Allen,   8  Allen,    363;  Wood  v.  Wood,  83  N.  Y.  575;  Fen- 
Russell  V.  Blake,  2  Pick.  505.  wick  v.  Gill,  38  Mo.  510. 

2  Parsons  v.  Moses,  16  Iowa,  440.  '  Misa.  Rev.  Code  1880,  sec.  2512. 

'Webster  City  etc.  R.  R.   Co.   v.  «  Pass  «.  MoLendon,  62  Miss.  580. 

Newsom,  70  Iowa,  355.     So  in  Louisij  '  Huebschmann  v.  McHenry,  29  Wis. 

ana:  Fletcher  v.  Cavelier,  10  La.  116.  655;  Blanohard  v.  Ware,  43  Iowa,  530. 

*  Backus  V.    Chapman,    111    Mass.  i"  Van  Alen  v.  Rogers,  1  Johns.  Cas. 

386;  Davis  v.  Louk,  30  Wis.  308.  281;  1  Am.  Dec.  113. 

^McMurray  v.  Day,  70  Iowa,  671;  "Fogg  v.  Holcomb,  64  Iowa,  621; 

Childs  V.  Shower,  18  Iowa,  261;  Pao-  Walton  «.  Gray,  29  Iowa,  440.     And 

quette  v.  Piokness,  19  Wis.  219.  see  Chicago,  R.  I.,  etc.  R.  R.  Co.  v. 

°  Marlow  v.  Adams,  24  Ark.   109;  Tharnish,  54  Iowa,  691. 
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precedes  and  suspends  the  judgment,  and  is  after  verdict;^ 
and  a  claim  for  improvements  made  after  the  commence- 
ment of  suit  will  not  be  allowed;^  and  street  improve- 
ments cannot  be  set  off  against  a  claim  for  mesne  profits.' 
But  the  value  of  a  sidewalk  alongside  the  property,  which 
is  necessary,  or  ordered  by  statute  or  ordinance,  may  be 
recovered.*  And  compensation  for  improvements  can- 
not be  had  when,  upon  examination  of  the  records,  it 
might  have  been  ascertained  that  the  title  was  worthless.* 

§  3714.  Judgment. — When  the  plaintiff  recovers  judg- 
ment in  an  action  of  ejectment  he  does  not  thereby  ac- 
quire any  new  title  to  the  land.  He  obtains  only  the 
enforcement  of  the  title  to  which  he  was  entitled,  whether 
it  be  of  a  freehold  or  chattel  interest,  and  the  judgment 
should  be  only  for  such  title  or  interest  as  he  proves  to  be 
his.*  If  he  claims  more  land  or  a  greater  interest  than 
he  really  has,  his  claim  to  what  is  justly  his  is  not  thereby 
defeated,  but  he  is  entitled  to  judgment  accordingly;  and 
if  his  interest  in  the  lands  is  an  undivided  one,  he  is 
entitled  to  judgment  to  that  effect.'  Under  the  modern 
practice,  the  plaintiff  recovers  riot  only  possession  of  the 
lands,  but  substantial  damages  for  their  detention  or  the 
withholding  of  the  rents  and  profits;'  and  he  now  gen- 
erally recovers  the  value  of  the  premises  during  the  period 
of  unlawful  detention,  except  such  portion  thereof  as  may 

»  Hills    V.    Laporte,    40   Wis.    113;  '  Hayes  v.  Martin,  45  Cal.  559;  Van 

Scott  V.  Blese,  38  Wis.  636.     So  also  Alstyne  v.   Spraker,    13  Wend.  578; 

in  North  Carolina:   Casey  v.  Cooper,  Gray  v.  Givens,  26  Mo.  291;  Brown  v. 

99  N.  C.  395.  Combs,    29    N.    J.    L.    36;    Jones    v. 

2  Russell    V.    Blake,   2    Pick.    505;  Walker,  47  Ala.  175;  Moore  v.  Aber- 

Welles  V.  Newsom,  76  Iowa,  81.  nethy,  7  Blaokf .  442.     But  see  Riehl 

"  Stark  V.  Starr,  1  Saw.  15.  v.  Bingenheimer,  28  Wis.  84;  Home  v. 

*  Hentig  v.  Redden,  38  Kan.  496.  Carter's  Adm'rs,  20  Fla.  45;  Morgan 

■■Parrish     v.     Jackson,     69     Tex.  v.  Eggers,  127  U.    S.   63;   Sexton  ». 

614;    Dawson   v.   Grow,    29   W.    Va.  JloUis,  26  S.  C.  231;  Reilly  v.  Blaser, 

333.  61  Mich. -399. 

'  Kennedy  v.  Reynolds,  27  Ala.  364;  «  Walker   v.   Mitchell,   18  B.   Mon. 

Winstanley  ».  Meacham,    58   111.  97;  541;  Smith  v.  Benson,  9  Vt.   138;  31 

Minke's  Leasee  v.  McNamee,  30  Md.  Am.  Dec.  614;  Karns  a.   Tanner,  74 

294;  96  Am.  Deo.  577;  Ekey  o.  Inge,  Pa.  St.  339;  Sullivan  v.  Davis,  4  Cal. 

87  Mo.  496.  291. 
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be  barred  by  the  statute  of  limitations.^  In  some  of  the 
states  the  common-law  practice  of  giving  merely  nominal 
damages  in  an  action  of  ejectment,  and  leaving  the  plain- 
tiff to  recover  the  actual  damages  in  an  action  of  trespass 
for  mesne  profits,  still  exists;  and  when  the  latter  action 
is  between  the  same  parties  as  the  action  in  ejectment, 
and  the  plaintiff  claims  only  for  the  profits  accrued  since 
the  date  of  the  alleged  lease,  the  judgment  in  the  eject- 
ment action  is  conclusive  evidence  of  the  plaintiff's  title, 
and  the  defendant's  entry  and  possession  since  such  date.^ 
If  the  plaintiff  is  a  tenant  in  common  of  the  premises,  he 
can  recover  only  his  proportionate  share  of  the  mesne 
profits.'  And  the  measure  of  damages  in  an  action  for 
the  mesne  profits  of  a  ferry  has  been  held  to  be  the  re- 
ceipts, less  the  operating  expenses.*  "Where  the  plaintiffs 
are  devisees,  they  can  recover  only  from  the  time  their 
title  accrued,  as  the  rents  and  profits  previous  thereto 
would  belong  to  the  testator's  general  estate.*  And  where 
the  defendant  died  during  the  pendency  of  the  ejectment 
suit,  and  his  heirs  were  sut»stituted  as  defendants,  it  was 
held  that  they  were  liable  for  the  rents  and  profits  only 
since  the  death  of  their  ancestor.'  So  if  the  plaintiff  is 
only  a  lessee,  he  can  recover  only  the  value  of  the  lease 
during  the  period  he  has  been  deprived  of  possession.' 
And  damages  for  withholding  possession  can  be  recovered 
only  up  to  the  time  of  their  surrender.*  A  verdict  in 
ejectment  for  the  land  in  dispute,  without  describing  it,  is 
sufficient."  But  where  the  title  is  put  in  issue,  and  the 
verdict  and  judgment  operate  as  an  estoppel  on  the  par- 

1  Hill  V.  Meyers,  46  Pa.  St.  15;  New        »  Miller    v.    Myles,    46    Cal.    535; 
Orleans  v.  Gaines,  15  VPall.  624;  Blod-    Clark  v.  Huber,  20  Cal.  196. 

gett  V.  Hitt,  29   VPis.   169;   Budd  v.         *  Averett  v.  Brady,  20  Ga.  523. 
Walker,  9  Barb.  493.  '  Hotohkiss  v.  E.  R.  Co.,  26  Barb. 

2  Chirac  v.   Rheinioker,   11  Wheat.     600. 

280;  Dewey  v.  Oaborn,  4  Cow.    329;        «  Cavender  v.  Smith,  8  Iowa,  360. 
Holmes  v.  Dairs,  19  N.  Y.  488;  Bat-        '  Holmea  v.  Davis,  19  N.  Y.  488. 
tin  V.  Bigelow,  1  Pet.  452;  Van  Alen        »  Qiiman  v.  Gilman,  111  N.  Y.  265. 

V.  Rogers,  1  Johns.  Cas.  281;  1  Am.  And  see  Meier  w.  R.  R.  Co.,  16  Or.  500. 
Dec.  113.  9  Grace  v.  Martin,  Sup.  Ct.  Ga.,  1889. 
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ties  as  to  title,  it  is  the  better  practice  to  define  in  the  ver- 
dict the  extent  of  the  plaintiff's  interest,  either  by  metes 
and  bounds  or  as  an  undivided  fractional  interest.^  And 
where  it  appears  that  the  parties  are  tenants  in  common, 
the  judgment  should  be  that  the  plaintiff  be  let  into  pos- 
session, with  defendant  as  tenant  in  common  to  the  extent 
of  his  interest.^  And  a  verdict  not  stating  the  quantity 
of  plaintiff's  estate  will  not  support  a  judgment.^  Judg- 
ment for  possession,  damages,  and  costs  against  one  who 
was  never  in  possession,  though  his  wife  was  a  tenant  in 
common  with  the  person  in  possession,  is  erroneous.* 
Where  a  claim  is  made  to  the  premises  under  an  after- 
acquired  title,  the  judgment  in  a  previous  action  of  eject- 
ment does  not  work  an  estoppel.^  And  a  recovery  in 
ejectment  merely  determines  that  the  plaintiff  has  the 
better  title  at  law,  and  in  no  way  affects  the  equitable 
rights  of  the  defendant."  But  a  judgment  by  default  is 
conclusive,  and  a  bar  which  estops  the  party  against  whom 
it  was  rendered.'  Though  where  the  record  shows  that 
all  claims  for  damages  were  withdrawn,  judgment  in 
ejectment  does  not  preclude  the  plaintiff  from  maintain- 
ing a  subsequent  action  to  recover  damages  for  withhold- 
ing possession  of  the  premises.*  And  a  stranger  in  title 
cannot  invoke  an  equitable  estoppel  against  plaintiff  in 
ejectment.' 

'  Allen  V.  Salinger,  103  N.  C.  14.  '  Boro  v.  Harris,  13  Lea,  36. 

^  Allen  V.  Salinger,  103  N.  C.  14.  '  Secrist  v.  Zimmerman,  55  Pa.  St. 

1  Lungreu  v.  Brownlie,  22  Fla.  491.  446;   Sheridan  v.  Linden,    81   N.    Y. 

*  La  Riviere  v.  La  Riviere,  97  Mo.  182. 

80.  «  Cobnrn  v.  Goodall,  72  Cal.  498;  1 

*  Barrows  v.  Kindred,  4  Wall.   125;     Am.  St.  Eep.  75. 
Barrett  v.  Birge,  50  Cal.  655;  Hawley        »  Blodgett  v.  Perry,  97  Mo.  263;  10 
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§  3715.  Conflict  of  Laws  —  In  General.  —  The  subject 
of  conflict  of  laws  rests  entirely  upon  the  comity  of 
nations.     The  law  of  one  state  has,  propria  vigore,  no  force 
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or  authority  beyond  the  jurisdiction  of  its  own  courts.' 
Whatever  effect  is  given  to  it  by  the  courts  of  foreign 
countries  or  other  states  is  the  result  of  that  international 
comity  which  is  the  product  of  modern  civilization.  It 
is  left  to  each  nation  to  say  how  far  it  will  recognize  this 
comity,  and  to  what  extent  it  will  be  permitted  to  control 
its  own  laws.  And  because  the  effect  of  a  foreign  law 
depends  so  largely  upon  state  comity,  there  is,  as  would 
naturally  be  expected,  considerable  conflict  in  the  author- 
ities where  the  laws  conflict.  But  it  is  a  well-established 
principle  that  the  rule  of  comity,  where  there  is  a  conflict 
of  laws,  cannot  prevail  so  as  to  allow  a  foreign  law  to 
counteract  a  general  prohibitory  law  which  regulates  the 
policy  of  the  state,  or  in  which  all  the  citizens  of  the  state 
are  interested.^  The  principle  of  comity  between  foreign 
states  does  not  extend  to  the  recognition  of  liens  given 
by  foreign  law,  when  it  would  operate  prejudicially  to  the 
rights  of  others  in  the  country  where  such  lien  is  asserted.' 
A  statute  law  of  another  state  will  be  enforced,  if  not 
against  public  policy,  when  such  law  has  entered  into  a 
contract.*  Comity  is  overruled  by  positive  law,^and  it  is 
only  in  the  silence  of  any  particular  rule  aflSrming,  deny- 
ing, or  restraining  the  operation  of  foreign  laws  that 
courts  of  justice  presume  a  tacit  adoption  of  them  by 

'  People  V.  McLeod,  1  Hill,  377;  25  ^  Mahorner  v.  Hooe,  9  Smedes  &  M. 

Wend.  483;  37  Am.  Deo.  328;  Dearing  247;  48  Am.  Deo.  706;  State  Bank  v. 

V.  Bank,  5  Ga.  497;  48  Am.  Deo.  300;  Plainfield  Bank,  34  N.  J.  Eq.  450. 

Smith  «.  Godfrey,  28  N.  H.  379;  61  » Donald  v.  Hewitt,  33  Ala.  534;  73 

Am.  Deo.  617;  Roche  v.  Washington,  Am.  Dec.  431.     A  lien  given  by  the 

19  Ind.  53;  81  Am.  Dec.  376.     It  fol-  statute  of  another  state  on  the  estate 

lows  that  the  title  to  property  located  of  the  husband  for  the  support  of  the 

in  one  state  cannot  be  passed  by  force  widow    after    his    death    cannot,    as 

of  the  laws  of  another,  except  in  virtue  against  the  heir,  be  enforced  by  the 

of  the  comity  or  courtesy  which  pre-  widow  on  the  real  estate  of  the  dece- 

vails    among     different    nations    and  dent    in    Kentucky.      To    allow  the 

states  by  force  of  international  law:  enforcement  of  such  a  lien  would  be  to 

State    Bank    Receiver    v.    Plainfield  permit  the  statute  of  another  state  to 

Bank,  34  N.  J.  Eq.  450.     Agreements  alter  the  laws  of  descent  of  Kentucky: 

in  violation  of  revenue  laws  of  foreign  Short  v.  Gal  way,  83  Ky.  501 ;  4  Am. 

nations  maybe  enforced  in  our  courts:  St.  Rep.  168. 

Kohn  V.  Schooner  Renaisance,  5  La.  '  Bauohor  v.  Gregory,  9  Mo.  App. 

Ann.  25;  52  Am.  Deo.  577.  102. 
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their  own  government.^  The  laws  of  another  place  or 
country  than  that  where  a  contract  is  made  may  be  sub- 
stituted by  parties,  both  in  relation  to  the  legality  and 
extent  of  the  original  obligation  and  in  relation  to  the 
respective  rights  of  the  parties  for  a  violation  of  its  terms, 
where  the  subject-matter  of  the  contract  is  not  malum  in 
se,  immoral,  or  contrary  to  the  local  policy,  or  dangerous 
to  the  peace  and  good  order  of  the  particular  community 
in  which  it  is  sought  to  be  enforced.  This  is  part  of  the 
jus  gentium,  and  is  enforced  ex  comitate,  when  the  enforce- 
ment of  the  contract  is  sought  in  the  courts  of  a  country 
governed  by  a  different  rule  than  the  local  or  adopted  law 
of  that  contract.^  As  a  general  rule,  the  courts  of  a  state 
from  which  a  statute  is  taken  will  follow  the  construction 
placed  upon  a  statute  by  the  courts  of  the  state  enacting 
it.^  The  law  of  other  states  will  be  presumed  to  be  the 
common  law.* 

Illustrations. — A  citizen  of  Chicago  made  with  the  agents 
of  a  line  of  British  steamers  a  contract  to  carry  cattle  from 
Baltimore  to  Liverpool.  It  was  stipulated  that  any  questions 
arising  should  be  determined  by  English  law  in  England. 
Held,  that  a  federal  court  sitting  in  Maryland  would  recognize 
this  stipulation,  and  would  apply  the  English  rule  of  law  to  the 
solution  of  the  questions  in  controversy  under  the  contract:  The 
Oranmore,  24  Fed.  Rep.  922. 

§  3716.  Contracts  in  General.— The  validity  of  a  con- 
tract, its  interpretation  and  enforcement,  are  to  be  deter- 
mined by  the  lex  loci  contractus,  or  law  of  the  place  where 
it   is   made,'  unless   it  is   to   be   performed   in  another 

1  Smith  V.  MeAtee,  27  Md.  420;  92  Am.  Deo.  137;  Land  u.  Hodgeg,  26 
Am.  Dec.  642.  Ark.  356;  Oilman  v.  Stevens,  63  N.  H. 

2  McAllister  v.  Smith,  17  111.  328;  342;  Marvin  Safe  Co.  „.  Norton,  48 
65  Am.  Dec.  651.  N.  J.  L.  415;  57  Am.  Rep.  566;  Pntoh- 

"  Jessup  V.  Carnegie,  80  N.  Y.  441;  ard  v.  Norton,  108  U.  S.  124;  Warder 

36  Am.  Rep.  643.     See  post,  Chapter  v.  Arell,  2  Wash.  (Va.)2S2;  1  Am.  Dec. 

CXC,  Statutes.  488;  Smith  v.  Smith,  2  Johns.  235;  3 

*  Citrpenter  ti.  R.  R.  Co.,  72  Me.  388;  Am.  Dec.  410;  Thompson  v.  Ketoham, 
39  Am.  Rep.  340.  See  Lawson  on  8  Johns.  190:  5  Am.  Dec.  332;  Touro 
Presumptive  Evidence.  v.  Cassin,  1  Nott  &  McC.  173;  9  Am. 

*  Harrison  v.  Sterry,  5  Cranch,  289;  Deo.  683;  Lynch  v.  Postlethwaite,  7 
Aymar  v.  Sheldon,  12  Wend.  439;  27  Mart.  69;  12  Am.  Deo.  496;  Baldwin 
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country,  in  wliich  case  it  will  be  governed  by  the  law  of 
the  place  of  performance.^  Where  a  contract  is  made  in 
one  country,  to  be  performed  in  a  second,  and  is  enforced 
in  a  third,  the  law  of  the  last  alone  will  govern  the  case 
as  to  the  remedy.^  The  law  of  the  place  where  the  con- 
tract is  made  and  to  be  performed  governs  not  only  as  to 
its  execution,  authentication,  and  construction,  but  also 
as  to  the  legal  obligations  airising  from  it,  and  as  to  what 
is  to  be  deemed  a  performance,  satisfaction,  or  discharge.' 
The  law  of  the  place  where  the  contract  is  made  will  or- 
dinarily govern  its  interpretation  and  the  rights  of  the 
parties  thereunder.  But  when  a  question  arises  under 
the  common  law  or  law  merchant,  not  modified  by  local 
custom  or  statute,  the  courts  of  the  particular  state  will 
declare  for  themselves  what  the  rule  in  such  case  is,  and 
are  not  concluded  by  what  the  courts  of  the  state  where 
the  contract  was  made  have  decided  relative  thereto.* 
The  validity  of  an  instrument  the  parties  to  which  were 
domiciled  in  another  state  at  the  time  of  its  execution  is 
to  be  determined  according  to  the  law  of  the  state  where 

V.  Gray,  4  Martin,  N.  S.,  192;  16  Am.  Am.  Dec.  410;  De  Sobry  v.  De  Laistre, 

Deo.  169;  Thorn  v.  Morgan,  4  Martin,  2  Har.  &  J.  191;  3  Am.  Deo.  535;  Smith 

N.  S.,  292;  16  Am.  Deo.  173;  Dougherty  v.  Mead,  3  Conn.  253;  8  Am.  Deo.  183; 

V.  Snyder,  15  Serg.  &  R.  84;   16  Am.  Baxter  v.  Willey,  9  Vt.  276;   31  Am. 

Deo.  520;    Miles   v.  Oden,  8   Martin,  Deo.  623;   Larrabee  v.  Talbot,  5  Gill, 

N.  S.,  214;  19  Am.  Deo.  177;  Malpica  426;  46  Am.  Deo.  637;  Strawbridge  ». 

V.  MoKown,  1  La.  248;   20  Am.  Deo.  Robinson,  5  Gilm.  470;   50  Am.  Deo. 

279;   Arayo  v.  Currell,   1  La.  528;  20  420;  Kanaga  j;.  Taylor,  7  Ohio  St.  134; 

Am.  Deo.  286;  Clague  v.  Creditors,  2  70  Am.  Deo.  62;  Wyse  v.  Dandridge, 

La.   114;   20   Am.   Dee.  300;   King  v.  35  Miss.  672;  72  Am.  Deo.  149;  Ken- 

Harman,  6  La.  607;  26  Am.  Deo.  485;  nedy  v.  Knight,  21  Wis.  340;  94  Am. 

Suffolk  Bank  «.  Kidder,  12  Vt.  464;  36  Dee.  543;  Dunn  v.  Welsb,  62  Ga.  241; 

Am.  Deo.  354;  Harrison  v.  Edwards,  Clampson  v.  Wilson,  64  Ga.  184.     The 

12  Vt.  648;  36  Am.  Dec.  365;  Buckner  presumption  is  that  the  place  of  per- 

V.  Watt,  19  La.  216;  36  Am.  Deo.  671;  formance   is   the   place  of  execution: 

Lane  v.  Levillian,  4  Ark.  76;  37  Am.  Allshouse   v.  Ramsay,   6  Whart.  331; 

Deo.  769;   Whidden  v.  Seelye,  40  Me.  37  Am.  Deo.  417;  Jones  v.  Perkins,  29 

247;  63  Am.  Deo.  661;  Spear  J).  Shrop-  Miss.    139;    64   Am.    Deo.    136.      See 

shire,  11  La.  Ann.  559;   66  Am.  Dec.  Schuessler  v.  Watson,  37  Ala.  98;  76 

206;   Speed  v.  May,  17  Pa.  St.  91;  55  Am.  Deo.  348. 

Am.  Deo.  540;  Kingw.  Sarria,  69  N.  Y.  ''  Davis  v.  Morton,  5  Bush,  160;  96 

24;  25  Am.  Dec.  128.  Am.  Dec.  345. 

'  Story's  Conflict  of  Laws,  sec.  280;  »  May  v.  Breed,  7  Cush.  15;  54  Am. 

Andrews  v.  Pond,  13  Pet.  65;  Warder  Deo.  700. 

V.  Arell,  2  Wash.  (Va. )  282;  1  Am.  Deo.  «  Franklin  v.  Twogood,  25  Iowa,  520; 

488;  Smith  v.  Smith,  2  Johns.  285;  3  96  Am.  Deo.  73. 
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executed.'  A  claim  under  a  contract  for  services  made  in 
another  state  must  be  determined  by  the  laws  of  that  state.^ 
The  law  of  the  donee's  residence  determines  the  validity  of 
a  gift  delivered  to  him  there  by  the  donor  residing  in  an- 
other state.'  A  contract  to  pay  generally  is  governed  by 
the  law  of  the  place  of  its  execution,  though  collectible 
elsewhere.^  A  plea  in  avoidance  of  a  note,  made  in  an- 
other state,  on  the  ground  of  unlawful  consideration,  must 
aver  that  the  object  for  which  it  was  given  was  prohibited 
by  the  laws  of  that  state.^  A  contract  to  pay  money  made 
and  to  be  performed  in  New  York  will  be  governed  by 
the  laws  of  that  state  relating  to  usury,  although  the  loan 
is  secured  by  a  mortgage  upon  lands  in  Ohio.'  The  con- 
tract of  a  traveling  agent,  which  requires  ratification  by 
his  principal,  is  presumed  to  have  been  made  at  the  place 
where  the  ratification  was  given.'  The  effect  of  the  in- 
dorsement and  delivery,  in  one  state,  of  a  private  ware- 
house receipt  for  goods  stored  in  another  state,  is  to  be 
determined  by  the  law  of  the  latter  state.*  A  policy  of 
insurance  signed  in  Baltimore,  but  sent  in  blank  to  the 
agent  in  Washington,  and  by  him  countersigned  and 
delivered  in  Washington,  is  a  contract  made  i:i  Washing- 
ton, and  not  in  Baltimore.'  The  right  of  a  surety  on  a 
note  to  discharge  his  liability  by  notice  to  the  creditor  to 
pursue  the  principal  debtor  is  determinable  by  the  law  of 
the  place  of  the  contract,  and  not  by  the  law  of  the  forum. 
If  the  place  of  the  contract  requires  a  written  notice,  a 
verbal  notice  will  not  avail,  although  such  a  notice  would 
be  good  in  the  state  where  suit  is  brought.^" 


'  Graves  v.  Roy,  13  La.  454;  33  Am. 
Dec.  568. 

^  Brackett  v.  Norton,  4  Conn.  517 
10  Am.  Dec.  179. 

'  W^eatherby  v.  Covington,  3  Strob, 
27;  49  Am.  Dec.  623. 

'  Bryant  v.  Edaon,  8  Vt.  325;  30  Am, 
Dec.  472, 


«  Lookwood  V.  Mitchell,  7  Ohio  St. 
387;  70  Am.  Dec.  78. 

'  Shuenfeldt  v.  Junkerman,  20  Fed. 
Rep.  357. 

»  Hallgarten  v.  Oldham,  135  Mass.  1; 
46  Am.  Rep.  433. 

'  Cromwell  v.  Royal  Canadian  Ins. 
Co.,  49  Md.  366;  33  Am.  Rep.  258. 


*  Brad  shaw  17.  Newman,  Breese,  133;        '"Tenant  v.    Tenant,   110   Pa.    St. 
12  Am.  Deo.  149.  478. 
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But  a  contract  contra  bonos  mores,  though  legal  in  the 
country  where  it  was  made,  will  not  be  enforced  in  the 
courts  of  another  state  or  country;^  nor  where  it  is  con- 
trary to  the  statute  or  public  policy  of  the  latter  state,  or  is 
to  the  detriment  of  its  citizens.''  A  state  will  not  enforce 
contracts  made  elsewhere  by  its  citizens,  if  they  are  in 
violation  and  fraud  of  its  laws.'  A  contract  void  where 
made  is  void  everywhere.*  A  contract  to  be  wholly  exe- 
cuted in  one  state,  in  violation  of  a  statute  thereof,  will 
not  be  enforced  in  another  state,  nor  will  an  account  of 
profits  of  such  contract  there  be  decreed.' 

Illustrations.  —  An  offer  made  in  Massachusetts  was  ac- 
cepted by  telegraph  from  Rhode  Island.  The  contract  was  to 
be  performed  in  Massachusetts.  Held,  a  Rhode  Island  contract: 
Perry  v.  Iron  Co.,  15  R.  I.  380;  2  Am.  St.  Rep.  902.  A  bond  was 
dated  in  North  Carolina  and  delivered  in  Virginia.  No  place 
of  payment  was  specified.  Held,  that  the  usury  laws  of  North 
Carolina  applied:  Morris  v.  Hockaday,  94  N.  C.  286;  55  Am. 
Rep.  607.     A  life  insurance  policy  was  issued  by  a  New  York 

'  De  Sobry  v.  De  Laistre,  2  Harr.  &  enforced  by  the  courts  of  another  state, 

J.  191;  3  Am.  Dec.  535;    Phinney  v.  by  the   laws  of  which   such  contract 

Baldwin,  16  111.  108;  61  Am.  Dec.  63;  would  be  void:    Swann  v.  Swann,  21 

Smith  V.  Godfrey,  28  N.  H.  379;  61  Fed.  Rep.  299.     A  contract  for  specu- 

Am.  Dec.  617.  lating   in  stocks  upon  margins,  made 

^  Parsons  v.  Trask,  7  Gray,  473;  66  in  another  state,  where  they  are  pre- 
Am.  Dec.  502;  Kanaga  v.  Taylor,  7  sumed  to  be  lawful,  will  not  be  en- 
Ohio  St.  134;  70  Am.  Dec.  62;  Walters  forced  in  New  Jersey,  where  they  are 
V.  Whitlock,  9  Fla.  86;  76  Am.  Dec.  unlawful:  Flagg  v.  Baldwin,  38  N.  J. 
607;  Strieker  v.  Tinkham,  35  Ga.  176;  Eq.  219;  48  Am.  Rep.  308. 
89  Am.  Dec.  280;  Galliano  v.  Pierre,  "  Hinds  v.  Brazealle,  2  How.  (Miss.) 
18  La.  Ann.  10;  89  Am.  Deo.  643;  837;  32  Am.  Dec.  307. 
Thurston  v.  Rosenfield,  42  Mo.  474;  *  Kanaga  v.  Taylor,  7  Ohio  St.  134; 
97  Ain.  Dec.  351;  Ivey  v.  Lalland,  42  70  Am.  Deo.  62;  Ivey  v.  Lalland,  42 
Miss.  444;  97  Am.  Dec.  475;  Mum-  Miss.  444;  97  Am.  Dec.  475;  Ford  v. 
ford  V.  Gary,  50  111.  370;  99  Am.  Dec.  Ins.  Co.,  6  Bush,  133;  99  Am.  Dec. 
525;  Donovan  v.  Pitcher,  53  Ala.  411;  663;  Blackwella.  Webster,  23Blatchf. 
25  Am.  Rep.  634.  A  contract  made  537;  Satterthwaite  v.  Doughty,  Busb. 
in  a  foreign  country,  valid  by  its  laws,  314;  59  Am.  Dec.  554.  When  foreign 
and,  to  be  there  executed,  may  be  en-  contract  itself  is  void  under  foreign 
forced  in  another  state,  although  not  law,  it  is  void  everywhere,  and  it  will 
valid  by  the  laws  of  the  latter  state,  not  be  enforced  in  the  home  courts, 
or  prohibited  to  its  citizens,  except  although  it  is  valid  under  the  home 
when  the  state  or  its  citizens  may  suf-  law.  And  home  courts  will  not  ad- 
fer  injury  by  enforcing  it,  or  when  it  minister  the  mere  penal  sanctions  of  a 
would  have  the  effect  of  a  pernicious  foreign  law  by  forfeitures:  McAllister 
and  detestable  example;  Greenwood  v.  Smith,  17  111.  328;  65  Am.  Dec. 
V.  Curtis,   6  Mass.   358;   4  Am.   Dec.  651. 

145.     A  Sunday  contract,  valid  by  the        *  Chambers  v.  Church,  14  R.  I.  398; 

law  of  the  state  where  made,  will  be  51  Am.  Rep.  410. 
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company  to  a  citizen  of  Missouri,  on  an  application  made  in 
Missouri  and  accepted  in  New  York,  where  the  policy  was  drawn 
and  signed,  but  delivered  in  Missouri.  Premiums  were  pay- 
able in  New  York  as  well  as  the  loss.  Held,  that  the  policy  was 
governed  by  the  Missouri  statute  relating  to  policies  delivered 
in  that  state:  Wall  v.  Equitable  Life  Assurance  Society,  32  Fed. 
Rep.  273.  A  statute  of  Connecticut  prohibits  secular  business 
on  Sunday  between  sunrise  aaid  sunset.  A  statute  of  Rhode 
Island  prohibits  business  in  one's  ordinary  calling  during  the 
whole  day  of  Sunday.  Held,  that  a  contract  made  in  Connecti- 
cut in  the  plaintiff's  ordinary  calling  after  sunset  on  Sunday 
could  be  enforced  in  Rhode  Island:  Brown  v.  Browning,  15  R.  I. 
422;  2  Am.  St.  Rep.  908.  The  agents  of  a  New  York  company, 
at  the  request  of  its  Canadian  agent,  insured  a  Canadian  vessel. 
The  premium  note  was  given  and  made  payable  in  Canada,  and 
the  policy  was  delivered  there.  Held,  that  the  contract  was  a 
Canadian,  not  a  New  York,  contract:  In  re  State  of  Pennsylvania 
Ins.  Co.,  22  Fed.  Rep.  109.  A  contract  of  guaranty  was,  in 
1870,  signed  in  Massachusetts  by  a  married  woman,  domiciled 
there,  and  sent  by  mail  to  Maine,  and  assented  to  and  acted  on 
there  for  the  price  of  goods  sold  there.  The  law  of  Maine,  but 
not  that  of  Massachusetts,  then  allowed  her  to  make  such  con- 
tract. Held,  1.  That  the  contract  was  made  in  Maine;  2.  That 
an  action  lay  against  her  thereon  in  a  Massachusetts  court: 
Milliken  v.  Pratt,  125  Mass.  374;  28  Am.  Rep.  241. 

§  3717.  Real  Property — Personal  Property. — Title  to 
land  is  determined  by  the  lex  rei  sitas,^  and  a  conveyance  of 
realty  is  governed  by  the  law  of  the  situs.^  A  tax  deed  of 
land  in  Wisconsin  is  governed,  in  the  Indiana  courts,  by 
the  law  of  Wisconsin.'  In  determining  whether  a  convey- 
ance of  real  estate  contains  a  covenant  that  runs  with  the 
land,  the  lex  rei  sitse  governs.*  So  the  lex  rei  sitse  governs 
in  actions  for  breach  of  covenant  of  warranty.  In  an 
action  for  a  breach  of  covenant  of  warranty,  where  the 
grantor  resides  in  Vermont,  the  grantee  in  New  Hamp- 
shire, and  the  land  is  situated  in  Minnesota,  the  construc- 
tion and  force  of  the  contract,  including  the  rule  as  to 

1  Baxter  v.  "Willey,  9  Vt.  276;  31  "  Donaldson  v.  Phillips,  18  Pa.  St. 
Am.  Deo.  623;  Chapman  v.  Robert-  170;  55  Am.  Deo.  614;  Ross  v.  Bar- 
son,  6  Paige*  627;  31  Am.  Dec.  264;  clay,  18  Pa.  St.  179;  55  Am.  Deo. 
Depas  V.  Mayo,  11  Mo.  314;  49  Am.  616. 

Dec.   88;  Hawley  v.  James,  7  Paige,  =  Wines  v.  Woods,  109  Ind.  291. 

213;  32  Am.  Dec.  623,  *  Fisher  v.  Parry,  68  Ind.  465. 
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damages,  must  be  governed  by  the  law  of  Minnesota. 
And  if  the  referee  fails  to  find  what  the  law  of  Minnesota 
is,  tlie  supreme  court  of  Vermont  will  decline  to  presume 
that  the  law  of  Minnesota  is  the  same  as  that  of  Vermont, 
but  will  recommit  the  case  to  the  court  below  to  determine 
the  damages  according  to  the  rule  in  Minnesota.* 

When  the  subject-matter  of  a  suit  in  Illinois  is  land 
situated  in  another  state,  and  a  suit  in  relation  thereto  is 
pending  between  the  same  parties  in  such  other  state,  and 
the  court  of  that  other  state  is  in  a  situation  to  do  justice  to 
all  parties,  and  the  court  in  Illinois  has  not  jurisdiction 
of  all  the  necessary  parties,  it  will  refuse  to  entertain  juris- 
diction, but  leave  the  parties  to  the  decision  of  the  court 
in  the  other  state.^  A  court  in  one  state  may  restrain 
a  person  over  whom  it  has  jurisdiction  from  commencing 
suits  in  a  foreign  state;  but  after  a  suit  has  been  com- 
menced by  such  person  in  such  foreign  state,  the  courts 
of  such  state  will  not  interfere  with  the  prosecution  of  it.' 

The  legal  situs  of  personalty  follows  the  domicile  of  the 
owner,*  and  the  character  of  property  as  real  or  personal 
is  to  be  determined  by  the  laws  of  the  state  into  which  it 
is  removed.'  As  to  a  contract  in  relation  to  personal 
property  situated  at  the  date  thereof  in  a  foreign  jurisdic- 
tion, the  lex  loci  governs.  Thus  a  contract,  made  in  Michi- 
gan for  the  purchase  of  a  piano,  construed  by  the  courts 

1  Tillotson  V.  Priohard,  60  Vt.  94;  6  '  Harris  v.  Pullman,  84  111.  20;  25 

Am.  St.  Rep.  95.    A  deed  was  executed  Am.  Kep.  416. 

in  Indiana,  between  citizens  of  that  '  Harris  v.   Pullman,  84  III.  20;  25 

state,    conveying    land    in    Missouri.  Am.  Rep.  416. 

No  covenant  was  expressed,  and  by  *  Speed  v.  May,  17  Pa.  St.  91;  55 

the  law  of  Indiana  none  was  implied.  Am.  Dec.  540. 

The  land  was  never  in  the  possession  *  Minor  v.  Cardwell,  37  Mo.  350;  90 
of  either  party.  In  an  action  for  a  Am.  Dec.  390.  Bringing  a  wife's  prop- 
breach  of  a  covenant  of  seisin,  held,  perty  from  Mississippi  into  Alabama 
that  as  the  grantor  did  not  deliver  could  not  convert  an  equitable  title 
possession,  a  covenant  of  seisin  was  at  into  a  legal  one ;  Gluok  v.  Cox,  75  Ala. 
once  broken  and  did  not  run  with  the  310.  The  law  of  New  Jersey  governs 
land,  and  that,  therefore,  the  plaintiff's  as  to  property  brought  into  that  state 
right  was  to  be  determined  solely  by  and  the  construction  of  contracts  made 
the  law  of  Indiana,  and  not  by  the  elsewhere  for  its  disposal:  The  Marina, 
law  of  Missouri,  where  a  covenent  was  19  Fed.  Rep.  760. 
implied:  Bethell  v.  Bethell,  54  Ind. 
428;  23  Am.  Rep.  650. 
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of  that  state  to  be  a  mere  bailment,  giving  the  buyer  no 
right  to  mortgage  it,  will  be  so  construed  by  the  courts 
of  Illinois  upon  his  removal  to  this  state  and  attempt- 
ing to  mortgage  it/ 

§  3718.  Contracts  of  Carriage.  —  A  contract  of  car- 
riage of  goods  from  one  country  to  another  is  governed 
by  the  laws  of  the  country  where  it  is  made.^  So  far  as 
the  contract  is  to  be  performed  in  one  state,  it  is  to  be 
governed  by  the  laws  of  that  state.'  A  contract  of  car- 
riage valid  in  the  state  where  it  is  entered  into  by  the 
consignor  will  bind  a  consignee  residing  in  another  state.'' 
Although  where  a  contract  is  made  in  one  state,  and  suit 
is  brought  in  another  state,  the  validity  of  the  contract 
will  be  determined  by  the  law  of  the  state  where  it  is 


1  Waters  v.  Cox,  2  111.  App.  129. 

2  Cantu  V.  Bennett,  39  Tex.  303;  Pen- 
insular etc.  Steam  Nav.  Co.  v.  Shand, 
11  Jnr.,  N.  S.,  771;  Pennsylvania 
Co.  V.  Fairohild,  99  111.  266.  A  steam- 
boat was  in  the  business  of  transport- 
ing goods  from  New  York  to  Provi- 
dence. The  plaintiff  owned  carriages, 
which  he  wished  to  have  transported 
to  Boston.  The  carriers  received 
them  in  New  York,  to  convey  them  to 
Providence  or  Boston,  and  they  were 
lost  in  the  sound,  near  Huntington, 
Long  Island.  Held,  that  the  contract 
by  the  parties  was  to  be  governed  by 
the  laws  of  New  York:  Hale  v.  N.  J. 
Steam  Nav.  Co.,  15  Conn.  539;  39 
Am.  Dec.  398.  A  bill  of  lading  exe- 
cuted in  Ohio,  of  merchandise  there 
shipped  to  be  transported  to  a  place 
in  New  York,  which  bill  is  delivered, 
in  pursuance  of  a,  contract  made  in 
and  by  residents  of  Ohio  to  one  there 
making  advances  upon  the  faith 
thereof,  and  to  secure  drafts  drawn 
for  such  advances  upon  parties  in  New 
York,  is  an  Ohio  contract,  and  is  to 
be  construed  by  and  under  the  laws 
and  commercial  usages  of  that  state: 
First  Nat.  Bank  v.  Shaw,  61  N.  Y. 
283;  Talbott  v.  Merchants'  Dispatch 
Co.,  41  Iowa,  247;  20  Am.  Rep.  589. 
The  rights  of  the  parties  are  to  be 
governed  by  the  laws  of  the  state  in 


which  the  loss  happens:  Gray  v.  Jack- 
son, 51  N.  H.  9;  12  Am.  Rep.  1;  Bar- 
ter V.  Wheeler,  49  N.  H.  9;  6  Am. 
Rep.  434. 

3  Rixford  V.  Smith,  52  N.  H.  355; 
13  Am.  Rep.  42;  Brown  v.  R.  R.  Co., 
S3  Pa.  St.  316.  In  Hoadley  v.  North- 
ern Transportation  Company,  115 
Mass.  304,  15  Am.  Rep.  106,  the  jury 
found  that  by  the  law  of  Illinois,  where 
the  goods  were  shipped,  the  mere  re- 
ceipt without  objection  of  a  bill  of 
lading  which  limits  the  carrier's  lia- 
bilities for  loss  by  fire  would  not  raise 
a  presumption  that  its  terms  were 
assented  to.  In  Massachusetts,  where 
the  cause  was  tried,  the  law  is,  that  a 
bill  of  lading  or  shipping  receipt 
taken  by  a  consignor  without  dissent 
at  the  time  of  the  delivery  of  the 
property  for  transportation,  by  the 
terms  of  which  the  carrier  stipulates 
against  such  liability,  will  exempt  the 
carrier  when  the  loss  is  not  caused  by 
his  own  negligence.  The  court  held 
that  the  rule  of  law  laid  down  in  Illi- 
nois affected  the  remedy  only,  and 
that  the  law  of  the  forum  as  to  the 
implied  assent  of  the  shipper  to  con- 
ditions of  lading  must  prevail. 

♦  Robinson  v.  Merchants'  Dispatch 
Co.,  45  Iowa,  476;  Talbott  v.  Trans. 
Co.,  41  Iowa,  247;  20  Am.  Rep. 
589. 
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made,  yet  it  has  been  held  that  an  agreement  exempting 
a  carrier  from  liability  for  negligence,  made  in  New  York, 
and  to  be  executed  there,  but  invalid  by  the  common  law 
of  Ohio,  cannot,  in  the  latter  state,  be  converted  into  a 
cause  of  action  merely  by  the  fact  that  the  parties  have 
subsequently  come  within  the  jurisdiction.'  Where  a 
contract  under  which  a  common  carrier  seeks  to  limit 
his  liability  is  made  in  Missouri  for  the  carriage  of  goods 
from  Missouri  to  Texas,  and  such  a  contract  is  valid 
under  the  Missouri  law,  but  not  under  the  Texas  law, 
the  law  of  Missouri  prevails.''  The  American  rule — that 
stipulations  of  a  common  carrier  exempting  himself  from 
consequences  of  his  own  negligence  are  void  as  against 
public  policy — controls  in  suits  brought  here  upon  ship- 
ments made  here  on  board  foreign  ships,  under  bills  of 
lading  signed  by  foreign  masters,  though  such  stipula- 
tions be  valid  by  the  law  of  the  ship's  flag.' 

§  3719.  Negotiable  Instruments.— The  validity  of  a 
bill  or  note,  as  regards  its  requisites  of  form,  is  to  be  de- 
termined by  the  law  of  the  place  of  issue,*  and  the  valid- 
ity of  supervening  contracts,  as  acceptance  or  indorsement, 
by  the  law  of  the  place  where  such  contract  is  made.^  The 
contract  of  the  drawer  of  a  bill  of  exchange  is  governed  by 
the  law  of  the  place  where  the  bill  is  made."  The  contract 
of  the  acceptor  of  a  bill  of  exchange  binds  him  to  pay  at  the 
place  of  acceptance  or  that  named  for  payment;  his  con- 

'  Knowlton  v.  R.  R.  Co.,  19  Ohio  West  Virginia  contract:   Hefflebower 

St.  260;  2  Am.  Rep.  395.  v.  Detrick,  27  W.  Va.  16. 

2  Ryan  v.  R.  R.  Co.,  65  Tex.  13;  57  *  Benjamin's  Chalmers's  Digest,  ait. 

Am.  Rep.  589.  59;    Mendenhall   v.    Gately,    18   Ind. 

=  The  Brantford  City,  29  Fed.  Rep.  149;    Carnegie    o.    Morrison,    2   Met. 

373.  381;  Phinney  v.  Baldwin,  16  111.  108; 

'  Benjamin's  Chalmers's  Digest,  art.  61   Am.  Deo.   62;  Scudder  v.   Union 

59;  Tickuor  v.  Roberts,  11  La.  14;  30  Bank,  91  U.  S.  406;  Mason  v.  Dousay, 

Am.  Dec.  706;  Smith  v.  Blatchford,  2  35  111.  424;  85  Am.  Dec.  368.     But  see 

Ind.  184;   52  Am.  Dec.  504.     Where  Stanford  v.  Pruet,  27  Ga.  243;  73  Am. 

the  residence  of  the  payee  of  a  note  Dec.  734. 

dated  in  West  Virginia,   and   made  ^  Hunt  v.  Standart,  15  Ind.  33;  77 

payable  to  a  resident  thereof,  does  not  Am.  Dec.  79. 
appear,  the  note  will  be  treated  as  a 
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tract  is  therefore  governed  by  the  law  of  the  place  of  pay- 
ment.* The  contract  of  indorsement  of  a  promissory  note 
is  governed  by  the  law  of  the  place  where  made,  and  not 
by  that  of  the  place  where  the  note  is  payable,  whether 
the  note  is  payable  in  the  state  where  made  or  in  another.'^ 
The  liability  of  the  indorser  is  governed  by  the  law  of  the 
place  where  the  indorsement  is  made,  which  is  the  place 
of  effectual  transfer,  not  the  place  of  the  mere  act  of  writ- 
ing.^ The  contract  and  responsibility  of  one  who  in- 
dorses an  accommodation  note  in  one  state,  but  which 
is  subsequently  delivered  to  a  person  in  another,  is  gov- 
erned by  the  law  of  the  latter  state.^  Where  an  indorse- 
ment is  written  on  a  note  by  the  payee  thereof  in  one 
state,  and  a  sale  and  delivery  of  the  note  is  made  in 
another  state,  the  contract  of  indorsement  must  be  re- 
garded as  made  and  consummated  in  the  place  where  the 
sale  and  delivery  occurred,  rather  than  where  it  was  writ- 
ten." 

So  the  instrument  is  to  be  interpreted,  and  the  rights, 
duties,  and  obligations  growing  out  of  it  determined, 
according  to  the  law  of  the  country  where  the  contract 
is  made.'  The  place  of  execution  of  a  joint  promis- 
sory note,  where  the  first  maker  signs  in  Massachusetts, 
the  second  in  New  Hampshire,  will  be  the  former  state, 
where,  in  addition  to  the  fact  of  its  execution  there  by 
the  first  maker,  the  note  bears  date  in  that  state,  and  it 

'  Hunt  V.  Standart,  15  Ind.  33;  77  maker  or  indorser  in  North  Carolina 

Am.  Deo.  79.  without  proving  that  the  note  was  ne- 

^  Hunt  V.  Standart,  15  Ind.  33;  77  gotiable  in  Virginia:  Reddiok  v.  Jones, 

Am.  Dec.  79.     Note  made  in  Indiana  6  Ired.  107;  44  Am.  Deo.  68. 
and  payable  in  New  York,  and  in-        *  Rose  v.  Park  Bank,  20  Ind.  94;  83 

dorsed  in  both  states,  is  governed  by  Am.  Dec.  306. 

the  law  of  New  York  as  to  the  maker        *  Young  v.  Harris,  14  B.  Mon.  556; 

and  New  York  indorsers,  and  by  the  61  Am.  Deo.  170. 
law  of  Indiana  as  to  the  Indiana  in-        '  Briggs  v.  Latham,  36  Kan.  255;  59 

dorsers;  and  the  latter  cannot  be  sued  Am.  Rep.  546. 

until  after  suit  against  the  maker,  un-         ^  Peck  v.  Hibbard,   26  Vt.   698;  62 

less  there  is  a  sufficient  excuse  for  its  Am.  Deo.  605;  Emerson  v.  Patridge, 

omission:  Rose  v.  Park  Bank,  29  Ind.  27  Vt.  8;  62  Am.  Deo.  617;  Kuenzi  v. 

94;  83  Am.  Deo.  306.     Where  a  note  v.  Elvers,  14  La.  Ann.  391;  74  Am. 

is  made  in  North  Carolina  and  indorsed  Dec.  434;  Ayer  v.  Tilden,   15  Gray, 

in  Virginia,  the  indorsee  may  sue  the  178;  77  Am.  Deo.  355. 
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was  there  that  its  consideration  passed.^  A  promissory 
note  is  controlled  as  to  the  defense  of  usury  by  the 
laws  of  the  state  where  it  is  made,  dated,  and  payable, 
and  not  by  the  laws  of  the  state  where  it  is  negotiated.' 
Where  an  agreement  for  the  loan  of  money  is  made  in 
New  York,  and  the  money  there  advanced,  a  note  pay- 
able in  New  York,  and  given  as  security  pursuant  to  the 
terms  of  the  agreement,  though  made  in  Nebraska,  is  an 
incident  of  the  agreement,  and  is  governed  by  the  laws  of 
New  York,  and  therefore  it  may  be  void  by  reason  of  the 
usury  laws  of  that  state,  though  valid  according  to  the 
laws  of  Nebraska.'  Where  a  bill  is  drawn  in  one  country 
and  payable  in  another,  expressions  as  to  time  and  mode 
of  payment  are  interpreted  by  the  law  of  the  place  of  pay- 
ment."*  The  state  in  which  a  note  was  made  payable,  and 
where  it  was  delivered  in  consummation  of  a  bargain,  is 
the  place  of  contract,  though  it  was  executed  in  another 
state,^  and  the  contract  is  governed  by  the  law  of  the 
place  of  payment.^  A  promissory  note  made  and  payable 
in  Kentucky,  although  sent  by  mail  to  the  paj'ee  in  Massa- 
chusetts, is  executed  in  and  to  be  governed  by  the  law  of 
Kentucky.'  A  promissory  note  written  in  Maine,  but 
signed  in  Massachusetts  by  citizens  there,  and  then  re- 
turned by  mail  to  the  payee  in  Maine,  is  a  note  made  in 
Maine,  and  to  be  construed  by  the  laws  thereof.'    But 

^  Bryant  v.  Edson,  8  Vt.  325;  30  the  validity  of  a  mortgage  upon  real 
Am.  Dec.  472.  Where  a  maker's  note  property  in  Oregon  to  secure  the  pay- 
to  himself  is  made  payable  in  another  ment  of  such  a  note  is  to  be  tested  by 
state,  and  there  indorsed  to  another  the  laws  of  Oregon;  Oregon  and  Wash, 
party,  may  not  the  rights  of  the  par-  Trust  etc.  Co.  v.  Rathbnn,  5  Saw.  32. 
ties  be  controlled  by  the  laws  of  such  "  Hunt  v.  Standart,  15  Ind.  33;  77 
state,  qucere:  Muhling  v.  Sattler  &  Co.,  Am.  Dec.  79;  City  of  Aurora  v.  West, 
3  Met.  (Ky.)  285;  77  Am.  Dec.  172.  22  Ind.   88;  85  Am.  Dec.  413;  Lewis 

■'  Jewell  V.  Wright,  30  N.  Y.  259;  86  v.  Headley,  36  111.  433;  87  Am.  Dec. 

Am.  Deo.  372.  227;    Carlisle  v.   Chambers,   4  Bush, 

3  Sands   V.   Smith,   1  Neb.    108;   93  268;  96  Am.  Deo.  304;  Odell  v.  Gray, 

Am.  Dec.  331.  15  Mo.  337;  55  Am.  Deo.   147;  Bow- 

■■  Benjamin's  Chalmers's  Digest,  art.  man  v.  Miller,  25  Gratt.  331;  18  Am. 

60;  Skelton  v.  Duston,  92  111.  49.  Rep.  686;  Joslin  v.  Miller,  14  Neb.  91. 

°  Johnston  v.  Gawtry,  83  Mo.  339.  '  Shoe  and  Leather  Bank  v.  Wood, 

A  promissory  note   made   in   Oregon  142  Mass.  563. 

and  payable  in  Scotland  is  to  be  con-  ^  Bell  v.    Packard,  69  Me.  105;   31 

sidered  as  if  made  in  Scotland.     But  Am.  Rep.  251, 
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where  a  bill  drawn  and  payable  in  one  country  is  nego- 
tiated in  another,  it  is  sufficient  if  such  negotiation  be 
valid  in  point  of  form  according  to  the  law  of  the  place 
where  it  is  drawn  and  payable.*  Where  notes  are  made 
in  one  state  for  delivery  in  another,  the  law  of  the  latter 
state  governs  the  contract.* 

The  days  of  grace  are  regulated  by  the  lex  loci  contractus.' 
The  measure  of  damages  against  the  drawer  is  determined 
by  the  law  of  the  place  where  it  was  drawn/  and  against 
an  indorser  by  the  law  of  the  place  where  he  indorsed  it.® 
The  measure  of  damages  against  the  acceptor  is  deter- 
mined by  the  law  of  the  place  of  payment.'  The  validity 
and  effect  of  a  discharge  is  determined  by  the  lex  loci  con- 
tractus of  the  party  sought  to  be  charged.'  The  validity 
of  a  protest  is  determined  by  the  law  of  the  place  where 
the  protest  is  made.'  Notice  of  the  dishonor  of  a  note 
should  be  governed  by  the  law  of  the  place  where  it  is 
made  payable,  not  by  the  law  of  the  place  where  the  note 
is  indorsed.'  Where  a  bill  drawn  and  payable  in  coun- 
tries where  the  French  law  prevails  is  indorsed  in  New 
York,  in  order  to  charge  the  indorser  presentment  for  pay- 
ment and  protest  must  be  made  according  to  the  French 
law,  but  notice  must  be  given  according  to  the  New  York 
law.'"  The  validity  of  a  notice  of  dishonor  is  determined 
by  the  law  of  the  place  where  the  notice  is  given." 

'  Benjamin's  Chalmers's  Digest,  art.  '  Benjamin's  Chalmers's  Digest,  art. 

59.  231;  Van  Kaugh  o.  Van  Arsdain,   3 

'  Commercial  Bank  v.  Simpson,  90  Caines,  154;  2  Am.  Dec.  259. 

N.  C.  467.  8  Benjamin's  Chalmers's  Digest,  art. 

^  Bryant  v.  Edson,  8  Vt.  325;    30  180;   Carter  v.  Barley,  9  N.  H.  558. 

Am.  Dec.  472.  Contra,  Allen  v.  Merchant's  Bank,  22 

*  Benjamin's  Chalmers's  Digest,  art.  Wend.  215;  34  Am.  Deo.  289. 

222;  Freese  v.  Brownell,  35  N.  J.  L.  '  Wooley  v.  Lyon,   117  111.  244;  57 

285;   10  Am.  Rep.  239;   Crawford  v.  Am.  Rep.  867. 

Bank,  6  Ala.  12;  41  Am.  Dec.  33.  "  Aymer  v.  Sheldon,  12  Wend.  439; 

*  Benjamin's  Chalmers's  Digest,  art.  27  Am.  Deo.  137. 

222.  n  Benjamin's  Chalmers's  Digest,  art. 

'  Benjamin's  Chalmers's  Digest,  art.  202;  Aymer  v.    Sheldon,    12    Wend. 

214;  Campbell  v.  Nichols,  33  N.  J.  L.  439;  27  Am.  Deo.  137;  Nat.  Bank  v. 

81;   Watt  V.    Riddle,    8   Watts,  545;  Green,  33  Iowa,  140.     Contra,  Ellis  v. 

Huntu.  Standart,  15  Ind.  33;  77  Am.  Com.  Bank,  7  How.  (Miss.)  294;   40 

Deo.  79.  Am.  Dec.  63. 
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Illustrations. — A  promissory  note  was  made  in  Kansas, 
payable  in  Missouri,  and  contained  a  stipulation  to  pay  attor- 
ney's fees  if  suit  should  be  instituted  on  the  note.  The  note 
was  indorsed  and  transferred  before  maturity  to  the  bank  at 
which  it  was  made  payable.  Held,  that  the  maker  was  liable 
to  the  bank  on  the  note,  although  the  supreme  court  of  Missouri 
held  that  such  a  note  was  not  negotiable,  the  note  being  negoti- 
able in  Kansas:  Howenstein  v.  Barnes,  5  Dill.  482.  A,  residing 
in  Mississippi,  sold  cotton  to  B,  a  resident  of  Tennessee,  and 
received  therefor  the  note  of  B,  under  seal,  dated  in  Mississippi, 
but  payable  in  Tennessee  to  the  order  of  D,  a  resident  of  Mis- 
sissippi, who  indorsed  it.  It  was  a  condition  of  the  sale  that 
the  note  should  be  indorsed  by  the  defendant,  a  resident  of 
Tennessee.  The  defendant,  with  knowledge  of  the  facts,  in- 
dorsed the  note  in  Tennessee,  and  it  was  there  delivered  to  A, 
and  by  him  sold  to  plaintiff,  who  was  ignorant  of  the  facts. 
The  defendant  was  the  last  indorser.  The  note  bore  a  rate  of 
interest  lawful  in  Mississippi,  but  not  in  Tennessee.  Held,  that 
the  note,  so  far  as  related  to  the  defendant,  was  governed  by  the 
laws  of  Mississippi,  and  was  valid.  There  was  an  implied  war- 
ranty on  defendant's  part  that  the  note  was  a  valid  contract, 
and  executed  in  a  state  where  the  interest  demanded  was  lawful: 
Overton  v.  Bolton,  9  Heisk.  762;  24  Am.  Rep.  367. 

§  3720.  Sales. — Where  the  subject  of  and  the  parties 
to  a  sale  of  personal  property  are  within  the  jurisdiction 
of  another  state,  and  the  contract  is  made  and  executed 
according  to  the  laws  of  that  state,  the  validity  of  the  sale 
must  be  tested  by  the  laws  of  the  place  where  the  contract 
is  made,  and  no  subsequent  removal  of  the  property  out- 
side the  state  for  a  lawful  purpose  divests  the  jurisdiction.^ 
If  a  vendor  has  no  lien  or  privilege  on  goods  at  the  place 
where  he  sells  them,  he  acquires  none  by  their  removal 
elsewhere.^  The  sale  of  a  vessel  then  at  sea,  valid  by  the 
law  where  the  sale  was  made,  and  where  the  vendor  and 
vendee  reside,  is  valid  although  the  law  of  the  forum 
controlling  transfers  was  not  complied  with.'  Where  an 
article  is  sold  and  delivered  in  one  state,  to  be  paid  for 

1  Born  V.  Shaw,  29  Pa.  St.  288;  72  »  Thuret  v.  Jenkins,  7  Mart.  318;  12 
Am.  Deo.  633.  Am.  Dec  508. 

»  Whiston  r.  Stodder,  8  Mart.  95' 
13  Am.  Deo.  281. 
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upon  its  arrival  in  another  state,  the  provision  respecting 
payments  serves  only  to  designate  the  time  of  payment, 
and  does  not  subject  the  contract  to  the  operation  of  the 
laws  of  the  latter  state.*  The  effect  of  a  sale  of  personal 
property,  under  proceedings  in  attachment,  must  be  de- 
termined by  the  lex  fori? 

Illustrations.  —  Aii  agent  sold  goods  to  a  person  in  Con- 
necticut, subject  to  the  approval  of  his  principal,  who  resided  in 
New  York.  The  principal  approved  the  contract,  and  the  goods 
were  delivered  in  Connecticut,  where  payment  was  expected  to 
be  made  to  the  agent.  Held,  that  the  contract  was  governed 
by  the  laws  of  the  latter  state:  Lewis  v.  McCabe,  49  Conn.  140; 
44  Am.  Rep.  217.  The  agent  of  a  Pennsylvania  firm  went  to 
Ehode  Island,  and  there  effected  a  sale  of  whisky  by  sample 
to  a  citizen  of  Rhode  Island,  to  whom  the  whisky  was  sent 
and  delivered.  Held,  in  a  suit  in  Massachusetts  on  an  accept- 
ance given  by  the  buyer,  that  the  illegality  of  the  transaction 
was  determinable  by  the  Rhode  Island  law:  Weil  v.  Golden,  141 
Mass.  364.  A,  a  citizen  of  New  Jersey,  went  to  Pennsylvania, 
and  there  bought  a  safe  on  conditional  sale,  it  being  agreed  that 
the  title  should  remain  in  the  seller  until  the  safe  was  paid  for. 
A  took  the  safe  to  New  Jersey,  and  there  sold  it  to  B,  who  pur- 
chased in  good  faith.  Under  the  Pennsylvania  law,  B  could 
not  hold  the  safe  against  the  original  owner.  Under  the  New 
Jersey  law  he  could.  The  original  owner  sued  B  in  trover  in 
New  Jersey.  Held,  that  the  action  could  not  be  maintained: 
Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L.  412;  57  Am.  Rep.  566. 

§  3721.  Transfer  of  Stock. — A  transfer  of  stock  is  gov- 
erned by  the  lex  fori  as  to  the  form  of  the  transfer,  but 
not  as  to  the  rights  of  parties  under  it.' 

§  3722.     Voluntary  Assignments  —  Personal   Property. 

— Voluntary  general  assignments  of  property,  if  valid 
under  the  laws  of  the  state  where  the  assignor  resides, 
will  be  valid  everywhere,  and  will  pass  the  assignor's  per- 
sonal property,  wherever  situated,  unless  limited  or  re- 
strained by  some  law  of  the  state  where  the  property  is 
found,*  or  unless  injurious  to  the  citizens  of  the  latter 

1  Honghtaling  ».  Ball,   19  Mo.  84;  '  Burr  v.  Sherwood,  3  Bradf.  85. 

69  Am.  Deo.  331.  *  Hanford  v.  Paine,   32  Vt.  442;  78 

''  Green  «.   Van  Buskirk,   5  Wall.  Am.  Deo.   586;  and  see  note  to  this 

307.  case  in  78  Am.  Deo.  594-597;  Train  v. 
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state.'  And  assignments  have  been  sustained  in  Texas, 
even  against  the  attachments  of  local  creditors;*  but  the 
contrary  has  been  held  in  Massachusetts.'  Where  prefer- 
ences are  invalid  under  the  statute  of  the  state  where  the 
property  is  situated,  they  will  not  be  upheld  by  the  courts 
of  that  state,  although  valid  under  the  law  of  the  state  in 
which  they  were  made.*  And  an  assignment  of  personal 
property,  valid  where  made,  but  invalid  under  the  law  of 
the  place  where  the  property  is  situated,  will  not,  as  a 
general  rule,  be  sustained  as  against  creditors  who  reside 
in  the  latter  place.*  In  Minnesota  it  is  held  that  the 
character  of  a  conveyance  of  personal  property  as  to 
whether  it  is  an  act  of  insolvency  must  be  determined 


Kendall,  137  Maaa.  366;  In  re  Waite, 
99  N.  Y.  433;  Smith's  Appeal,  104 
Fa.  St.  3S1;  Holmea  v,  Bemsen,  4 
Johns.  Ch.  460;  8  Am.  Dec.  581; 
Livermore  v.  Jenckes,  21  How.  126; 
Askew  V.  La  Cygne  Exchange  Bank,  83 
Mo.  366;  53  Am.  Rep.  590;  Chaflfee  v. 
Bank,  71  Me.  514;  36  Am.  Rep.  345; 
W^alters  o.  Whitlock,  9  Fla.  86;  76 
Am.  Dec.  606;  Welder  v.  Maddox,  66 
Tex.  372;  59  Am.  Rep.  617;  Greene 
V.  Sprague  Mtg.  Co.,  52  Conn.  330. 
An  assignment  made  in  another  state 
for  the  equal  benefit  of  all  creditors  of 
the  assignor  is  operative  on  property 
in  Missouri;  and  this  is  so,  although 
the  courts  of  such  other  state  would 
not  give  a  similar  effect  to  an  assign- 
ment made  in  Missouri:  Zuppann  v. 
Bauer,  17  Mo.  App.  678.  Non-resi- 
dent creditors  cannot  in  New  Jersey 
impeach  voluntary  assignment  of  prop- 
erty in  that  state,  made  by  a  non-resi- 
dent debtor,  which  is  valid  by  the  law 
of  the  place  where  made,  on  the  ground 
that  such  assignment  is  incompatible 
with  the  New  Jersey  statute.  And 
this  rule  obtains  with  respect  to  real 
estate  as  well  as  to  personal  property, 
provided  the  form  of  the  assignment  is 
such  as  is  required  by  the  laws  of  New 
Jersey:  Bentley  v.  Whittemore,  19  N. 
J.  Eq.  462;  97  Am.  Deo.  671. 

1  Warner  v.  Jafifray,  96  N.  Y.  248; 
48  Am.  Rep.  61 6;  Mumford  v.  Canty, 
50  111.  370,  375;  99  Am.  Dec.  525; 
Zipcey  v.  Thompson,  1  Gray,  243; 
Lb    Roy  v.   Crowiushield,   2  Mason, 


157;  Guillander  v.  Howell,  35  N.  Y. 
657;  Martin  v.  Potter,  11  Gray,  37; 
71  Am.  Dec.  689.  An  assignment  for 
the  benefit  of  creditors  executed  in 
New  York  does  not  confer  title  to 
personal  property  in  another  state  in 
contravention  of  the  laws  of  that  state: 
Warner  v.  Jaffray,  96  N.  Y.  248;  48 
Am.  Rep.  616. 

'  Weider  ».  Maddox,  66  Tex.  372; 
59  Am.  Rep.  617.  A  voluntary  as- 
signment for  creditors  made  in  the  as- 
signor's state  (Kansas),  of  a  debt  due 
from  a  citizen  of  Missouri,  confers  a 
superior  title  to  that  of  a  subsequent 
attaching  creditor  in  Missouri:  Askew 
V.  La  Cygne  Exchange  Bank,  83  Mo. 
366;  53  Am.  Rep.  590. 

^  Faulkner  v.  Hymen,  142  Mass.  53; 
Pierce  v.  O'Brien,  129  Mass.  314;  37 
Am.  Rep.  360;  and  Illinois:  Rhawni;. 
Pearce,  110  111.  350;  51  Am.  Rep.  691; 
and  South  Carolina:  Ex  parte  Dickin- 
son, 29  S.  C.  453;  13  Am.  St.  Rep.  749. 

•  Varnum  v.  Camp,  13  N.  J.  L.  326, 
329;  25  Am.  Dec.  476;  Bryan  v.  Bris- 
bin,  26  Mo.  423;  72  Am.  Dec.  219; 
Boyd  V.  Rookport  Mills,  7  Gray,  406. 

'  Bryan  v.  Brisbin,  26  Mo.  423;  72 
Am.  Dec.  219;  Herchfeld  v.  Drexel, 
12  Ga.  582;  Moore  v.  Bonnell,  31  N. 
J.  L.  90;  Beirne  v.  Patton,  17  La.  589; 
Rice  V.  Curtis,  32  Vt.  460;  78  Am. 
Dec.  597;  Guillander  v.  HowpU,  35  N. 
Y.  657.  Compare  Wales  v.  Alden,  22 
Pick.  245;  Speed  ».  May,  17  Pa.  St. 
91;  55  Am.  Dec.  540;  Mowry  v. 
Crocker,  6  Wis.  326,  331. 
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by  the  law  of  the  jurisdiction  where  the  insolvency 
proceedings  are  instituted  and  the  property  is  situated^ 
and  not  by  the  law  of  the  domicile  of  the  debtor,  where 
the  conveyance  was  executed.' 

§  3723.    Voluntary    Assignments  —  Real    Property.  — 

An  assignment  of  real  estate  for  the  benefit  of  creditors, 
which  is  invalid  by  the  laws  of  the  place  where  the  land 
is  situated,  will  not  convey  it,  even  though  the  assignment 
be  valid  under  the  law  of  the  place  of  its  execution;^  for 
conveyances  of  land  are  governed  by  the  lex  loci  rei  sitse? 
It  has  been  held  in  Iowa  that  where  real  property  situated 
in  Iowa  is  assigned  in  New  York,  the  validity  of  the  as- 
signment is  to  be  determined  by  the  laws  of  lowa.^ 

§  3724.  Involuntary  Assignments  —  Bankruptcy  and 
Insolvency  Laws. — Involuntary  assignments  under  foreign 
bankrupt  and  insolvent  laws  have  no  effect  outside  of  their 
own  state."     An  assignment  for  the  benefit  of  creditors 

'  In  re  Peck,  Sup.  Ct.  Minn.,  1888.  Eep.    691;    McCIure   b.  Campbell,  71 

2  Loving  V.  Pairo,  10  Iowa,  282;  77  Wis.  350;   5  Am.  St.  Rep.   220.     A 

Am.  Dec.  108;  Gardner   v.  Bank,  95  citizen   of   Rhode   Island  attached  in 

111.  298;  Shortwell  v.  Jewett,  9  Ohio,  Connecticut  a  debt  due  from   a   citi- 

180.     But  see  Bentley  e.  Whittemore,  zeu  of  Connecticut  to  a  corporation  of 

19  N.  J.  Eq.  462;  97  Am.  Dec.  671;  Pennsylvania.     That  corporation  had 

Chaflfee  v.  Bank,  71  Me.  514;  36  Am.  become  insolvent,  and,  under  the  laws 

Rep.  345.  of  Pennsylvania,  had  made  an  assign- 

*  Donaldson  v.  Phillips,  18  Pa.  St.  ment  for  the  benefit  of  creditors,  of 
170;  55  Am.  Deo.  614;  Depas  v.  Mayo,  which  the  Connecticut  debtor  had  had 
11  Mo.  314;  49  Am.  Deo.  88;  Ross  v.  notice.  Held,  that  the  lien  of  the  at- 
Barclay,  18  Pa.  St.  179;  55  Am.  Deo.  tachment  was  valid  against  the  claim 
617;  Swank  v.  Hufnagle,  111  Ind.  453.  of  the  trustee  in  the  assignment:  Paine 

*  Moore  v.  Church,  70  Iowa,  208;  59  v.  Lester,  44  Conn.  J96;  26  Am.  Rep. 
Am.  Eep.  439.  But  see  contra,  Butler  442.  The  rules  to  be  deduced  from 
V.  Wendell,  57  Mich.  62;  58  Am.  Rep.  the  cases  of  Sturges  v.  Crowinshield,  4 
329;  Chaffee  v.  Bank,  71  Me.  514;  36  Wheat.  122,  Ogden  v.  Saunders,  12 
Am.  Rep.  345.  Wheat.  213,  Boyle  «.  Zacharie,  6  Pet. 

*  Walters  v.  Whitlock,  9  Fla.  86;  76  643,  Cook  v.  Moflfatt,  5  How.  308, 
Am.  Dec.  607;  Milne  v.  Moreton,  6  Springer  v.  Foster,  2  Story,  308,  Poe 
Binn.  353;  6  Am.  Deo.  466,  469;  Moa-  t).Duck,5Md.  1,  Anderson  w.  Wheeler, 
selman  v.  Caew,  .34  Barb.  66;  Ogden  25  Conn.  607,  Woodhull  v.  Wagner, 
V.  Saunders,  12  Wheat.  213;  Crapo  ».  Bald.  300,  Stoddard  v.  Harrington,  100 
Kelly,  16  Wall.  610;  Felch  v.  Bugbee,  Mass.  87,  1  Am.  Rep.  829,  are  summed 
48  Me.  9;  77  Am.  Dec.  203;  Wait  on  up  as  follows  in  a  note  to  Norton  v. 
Fraudulent  Conveyances,  sees.  294,  Cook,  in  23  Am.  Dec.  353:  "1.  In- 
346;  Burrell  on  Assignments,  sec.  303;  solvent  laws  may  be  passed  by  the 
Rhawn  v.  Pearce,  110  111.  350;  51  Am.  several  states;  2.  State  insolvent  lawa 
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Tinder  the  insolvent  laws  of  another  state  vests  such  title 
in  the  assignee  as  to  property  of  the  debtor  situate  in  Mis- 
souri as  to  defeat  an  attaching  creditor  who  is  a  citizen  of 
and  resides  in  such  other  state,  but  sues  in  the  courts  of 
Missouri  to  gain  a  preference  over  creditors  in  the  other 
state,  where  all  of  the  parties  reside,  and  where  the  debt 
sued  upon  was  contracted  and  made  payable.^  An  assign- 
ment of  personal  property  and  choses  in  action  by  an 
insolvent  debtor  for  the  benefit  of  creditors,  in  conformity 
to  the  laws  of  the  state  of  New  York,  where  such  debtor 
resided  and  did  business,  operates  to  transfer  the  right 
of  action  to  recover  said  choses  in  action  to  the  assignee, 
and  he  may  maintain  an  action  as  such  assignee  in  the 
courts  of  Ohio  to  collect  the  same,  although  said  assign- 
ment, as  authorized  by  the  laws  of  New  York,  gives  pref- 
erence to  certain  of  the  creditors.^  Foreign  bankrupt  or 
insolvency  laws  and  discharges  in  bankruptcy  proceedings 
have  no  extraterritorial  force.'  A  decree  in  bankruptcy 
in  a  district  court  of  the  United  States  was  held  not  to 
affect  the  title  of  the  debtor  to  land  without  the  United 

which  discharge  from  contracts  made  Crow,  65  Cal.  470.     A  note  not  speci- 

anteoedently  are  unconstitutional;   3.  fying  a  place  o£  payment  was  executed 

State  insolvent  laws  apply  to  contracts  in  California   after   the  enactment  of 

to  be  performed  in  the  state,  made  by  the   insolvent   law   of   that   state,   in 

persons  resident  in  the  state  at  the  favor  of  a  citizen  and  resident  of  au- 

time   when   the  state   court   acquires  other  state.     Held,  that  a   discharge 

jurisdiction  of  creditors  in  proceedings  under  the  insolvent  law  did  not  bar  an 

instituted  under  those  laws 4.  action  on  the  note:  Rhodes  v.  Borden, 

The  insolvent  laws  of  a  state  do  not  ap-  67  Cal.  7. 

ply  to  citizens  of  other  states,  nor  to  a        '  Einer   v.    Beste,    S2   Mo.   240;   82 

resident  creditor  whose  claims  arose  on  Am.  Dec.  129. 

a  contract  to  be  performed  outside  the        ^  Fuller  v.  Steiglitz,  27  Ohio  St.  355; 

state;   5.  A  creditor  upon  whom  the  22  Am.  Rep.  312. 
insolvent  laws  would  not  otherwise  be        *  Fitch  v.  Bugbee,  48  Me.  9;  77  Am. 

binding  may  waive  his  rights,  and  by  Dec.   203;    Pratt  v.  Chase,  44  N.  Y. 

voluntarily  becoming  a  party  to   the  597;  4  Am.  Rep.  718;  Hills  v.  Charlton, 

insolvency  proceedings,  render   them  74  Me.   156;   Guernsey  v.  Wood,   130 

obligatory  upon  him:  Burpie  v.  Spar-  Mass.  503;    Hale  v.  Baldwin,   1  Cliff, 

hawk,    108   Mass.   HI;   3   Am.    Rep.  511;  1  Wall.  223;  MoDougall  ti.  Page, 

320;  Baldwin  v.  Hale,  1  Wall.   223."  55  Vt.  187;  45  Am.  Rep.  602;  Rhodes 

A  discharge  in  insolvency  is  a  defense  v.  Borden,  67  Cal.  7;  Phelps  v.  Borland, 

to  a  suit  on  a  note  made  in  California  103   N.    Y.    406;   57   Am.    Rep.    755; 

to  a  citizen  there,  and  indorsed  by  liim  Crow  v.  Coons,  27  Mo.   512;  Newton 

to  a  citizen  of  another  state  after  the  v.  Hagerman,  22  Fed.  Rep.  525. 
discharge   in    California:    Thomas    v. 
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States,  although  the  territory  in  which  it  lay  was  after- 
wards annexed.^  But  a  discharge  in  bankruptcy  will 
operate  as  a  bar  to  a  non-resident  creditor  who  voluntarily 
participates  in  the  proceedings  and  receives  dividends.^ 

§  3725.  Marriage. — As  a  general  rule,  a  marriage  valid 
where  it  is  celebrated  is  valid  everywhere;^  and  if  the 
marriage  is  invalid  in  the  country  where  it  is  celebrated, 
it  is  invalid  everywhere.*  And  all  rights  dependent  on 
the  nuptial  contract  are  to  be  governed  by  the  lex  loai  con- 
tractus;^ but  the  mode  of  determining  whether  the  lex  loci 
was  complied  with  is  necessarily  regulated  by  the  lex 
fori.^ 

This  rule,  says  Mr.  Bishop,  covers  both  the  forms  by 
which   the '  marriage  is    contracted,  and,  subject   to   an 


'  Oakey  v.  Bennett,  11  How.  33. 

»  Phelps  V.  Borland,  103  N.  Y.  406; 
57  Am.  Rep.  755;  Clay  v.  Smith,  3 
Pet.  411. 

*  Bishop  on  Marriage  and  Divorce, 
sec.  125;  Story's  Conflict  of  Laws, 
sees.  79-81;  Sorimshire  v.  Scrimshire, 
2  Hagg.  Const.  395;  Herbert  i.  Her- 
bert, 2  Hagg.  Const.  271;  Warrender 
V.  Warrender,  9  Bligh,  89;  Munro  v. 
Saunders,  6  Bligh,  468;  Commonwealth 
V.  Hunt,  4  Gush.  49;  Sutton  v.  Warren, 
10  Met.  451;  Wall  v.  Williamson,  8 
Ala.  48;  Morgan  v.  McGhee,  5  Humph. 
13;  Phillips  v.  Gregg,  10  Watts,  158; 
36  Am.  Dec.  158;  Fornshill  v.  Murray, 

1  Bland,  479;  Patterson  v.  Gaines,  6 
How.  550;  Dumaresly  v.  Fishly,  3 
A.  K.  Marsh.  368;  State  v.  Patterson, 

2  Ired.  346;  38  Am.  Dec.  699;  2  Par- 
sons on  Contracts,  593  et  seq. 

*  Medway  v.  Needham,  16  Mass. 
157;  8  Am.  Dec.  131;  Putnam  v.  Put- 
nam, 8  Pick.  433;  West  Cambridge  v. 
Lexington,  1  Pick.  506;  11  Am.  Deo. 
241;  Ryan  b.  Ryan,  2  Phil.  Eoc.  332; 
Dalrymple  v.  Dalrymple,  2  Hagg. 
Const.  54;  Ruding  v.  Smith,  2  Hagg. 
Const.  390,  391;  Scrimshire  v.  Scrim- 
shire, 2  Hagg.  Const.  395;  Munro  v. 
Saunders,  6  Bligh,  473;  Ilderton  v. 
Ilderton,  2  H.  Black.  145;  Middleton 
V,  Janverin,  2  Hagg.  Const.  437;  Laoon 
v.  Higgins,  3  Stark.  178;  Kent  v.  Bur- 
gess, 11  Sim.  361.     But  where  &  for- 


eign statute  upon  the  subject  of  mar- 
riage is  in  direct  conflict  with  oiir 
established  policy,  it  will  not  be  re- 
garded as  binding  in  our  courts.  Thus 
it  was  held  during  the  days  of  slavery 
that  a  statute  of  a  slave  state  forbid- 
ding slaves  to  marry  would  not  be 
regarded  by  our  courts  where  the 
marriage  is  good  at  common  law: 
Phila.  V.  Williamson,  30  Leg.  Int.  45; 
5  Leg.  Gaz.  42;  People  v.  Cooper,  8 
How.  Pr.  288.  In  New  York,  where 
marriage  is  simply  a  civil  contract,  it 
is  held  that  if  a  resident  thereof  con- 
tracts marriage  per  verba  de  prcesenti  in 
a  foreign  country,  with  another  com- 
petent person,  with  a  view  to  a  further 
residence  in  New  York,  the  presump- 
tion is  in  favor  of  its  validity:  Hynes 
V.  McDermott,  91  N.  Y.  451;  43  Am. 
Rep.  677. 

^  Decouche  v,  Savatier,  3  Johns.  Ch. 
190;  8  Am.  Dec.  478;  Crosby  v.  Berger, 
3  Edw.  Ch.  588.  Where  parties,  mar- 
ried in  a  state  of  the  Union,  entered 
into  an  antenuptial  contract  with 
reference  to  the  laws  of  France  as 
their  intended  domicile,  those  laws 
were  held  to  govern  in  the  construc- 
tion of  the  contract,  so  far  as  their 
rights  of  personal  property  were  con- 
cerned: Le  Breton  v.  Miles,  8  Paige, 

2ei. 

•  CaujoUe  v.  Fferrie,  26  Barb.  177; 
Patterson  v.  Gaines,  6  How.  550. 
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exception  or  two,  mentioned  by  and  by,  the  personal 
capacity  of  the  parties  to  enter  into  marriage.'  So  far  as 
it  concerns  the  form  or  ceremony  of  marriage,  the  decis- 
ions seem  to  be  unanimous  in  favor  of  adopting  the  lex  loci 
contractus.  But  there  is  not  the  same  unanimity  in  its 
application  to  the  question  of  capacity  of  the  parties;  for 
while  the  majority  of  the  American  cases  sustain  this 
position,'  there  are  others  which  conflict  with  it.' 
Though  a  person  divorced  from  a  first  wife  is  rendered  by 
the  law  of  the  place  incapable  of  contracting  a  second 
marriage,  yet  a  marriage  entered  into  by  him  in  another 
state,  where  no  such  disability  exists,  will  be  valid.* 
Although  it  is  laid  down  in  some  cases  that  where  the 
parties  go  abroad  for  the  purpose  of  evading  the  marriage 
law  of  their  domicile,  the  marriage  thus  contracted  is  void,' 
the  prevailing  rule  seems  to  be,  that  where  parties  resi- 
dent in  one  state,  to  avoid  the  laws  of  their  place  of  domi- 
cile, go  to  another  state  and  are  married,  the  marriage,  if 
valid  in  the  country  where  celebrated,  will  be  held  to  be 

'  See  Bishop  on   Marriage  and  Di-  marriage   of    the    guilty   party  in   a 

yorce,  sec.  125.  divorce    for    adultery    followed    him 

^  Story's  Conflict  of  Laws,  sees.  110-  wherever  he  went,  and  affected  the 
112;  Ponsford  v.  Johnson,  2  Blatchf.  validity  of  any  marriage  contract  he 
51.  Where  a  statutory  prohibition  in  might  enter  into  elsewhere.  In  Loni-  . 
respect  to  marriage  relates  to  form,  siana  it  is  also  decided  that  the  mar- 
ceremony,  and  qualification  merely,  riage  of  a  white  person  and  a  negro 
compliance  with  the  law  of  the  place  will  not  be  held  valid  in  that  state, 
of  marriage  is  sufiicient,  and  the  va-  even  though  it  is  contracted  in  a  coun- 
lidity  of  the  marriage  will  be  recog-  try  where  such  marriages  are  permissi- 
nized,  not  only  in  other  states  gener-  ble:  Dupre  v.  Bonard,  10  La.  Ann.  411. 
ally,  but  in  the  state  of  the  domicile  '  Putnam  v.  Putnam,  8  Pick.  433; 
of  the  parties,  even  where  they  have  Thorp  v.  Thorp,  90  N.  Y.  602;  43 
left  their  own  state  to  marry  else-  Am.  Rep.  189;  Van  Voorhis  v.  Brint- 
where  for  the  purpose  of  avoiding  the  nail,  86  N.  Y.  18;  40  Am.  Rep.  505; 
laws  of  their  domicile:  Pennegar  v.  Moore  «.  Hegeman,  92  N.  Y.  521;  44 
State,  87  Tenn.  244;  10  Am.  St.  Rep.  Am.  Rep.  408;  Roberts  v.  R.  R.  Co., 
648.  34  Hun,  324. 

'  Conway  v.  Beasley,  3  Hagg.  Const.  '  Williams  v.   Oates,   5  Ired.   535; 

639;  Brook  v.  Brook,  27  L.  J.  Eq.  400;  Marshall  v.  Marshall,  2  Hun,  238;  4 

Warrender  v.  Warrender,  9  Eligh,.  89;  Thomp.   &   C.  449;   48  How.   Pr.  57; 

2  Clark  &  F.  488.     And  this  seems  to  Stevenson  «.  Gray,   17   B.  Mon.   193; 

be  the  rule  in  England.     In  Williams  Putnam  v.  Putnam,  8  Pick.  433;  Dii- 

V.   Oates,    5   Ired.    535,    the   supreme  pre  v.  Bonard,   10  La.   Ann.  411;  Le 

court  of  North  Carolina  held  that  a  Breton  v.  Nouehet,  3  Mart.  (La.)  60; 

statutory  prohibition  forbidding  the  6  Am.  Dec,  736. 
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valid  in  the  country  of  their  domicile.*  The  exceptions 
referred  to  by  Mr.  Bishop  to  the  general  rule,  stated  at 
the  beginning  of  this  section,  are  the  following:  1.  Where 
it  is  polygamous;  2.  Where  it  is  incestuous;^  3.  Where 
it  is  prohibited  by  the  positive  law  of  a  country;' 
4.  Wliere  it  is  celebrated  in  a  foreign  country  by  subjects 
entitling  themselves  under  special  circumstances  to  the 
benefits  of  the  law  of  their  own  country.* 

A  decree  of  nullity  of  a  marriage  made  in  a  foreign 
country  because  the  marriage,  celebrated  in  this  country, 
was  void  by  the  laws  of  the  foreign  country,  has  been  sus- 
tained in  our  courts.^  A  husband  and  wife,  on  removing 
from  the  country  where  they  were  married,  are  governed 


'  DecoTiche  v.  Savetier,  3  Johns.  Ch. 
190;  8  Am.  Dec.  478;  Dickson  v.  Dick- 
eon,  1   Yerg.    110;  24  Am.    Dec.  444; 
Putnam  v.  Putnam,  8  Pick.  433;  West 
Cambridge  v.  Lexington,  1  Pick.  505; 
11  Am.  Deo.    231;  Sutton  v.  Warren, 
10  Met.    451;  Stevenaon  «.  Gray,   17 
B.  Mon,  193;  Dannelli  v.  Dannelli,  4 
Bush,   61;    Med  way  v.   Needham,   16 
Mass.    157,    161;  8    Am.    Dec.    131; 
Pearl  v.  Hansborough,  9  Humph.  426; 
Phillips  V.  Gregg,  10  Watts,    158;  36 
Am.  Dec.   158;  Morgan  v.  MoGhee,  6 
Humph.    13;     State  v.    Patterson,    2 
Ired.  346;  38  Am.  Deo.  609;  Ponsford 
V.    Johnson,     2     Blatchf.      51;     Van 
Voorhis  v.  Brintnall,  86  N.  Y.  18;  40 
Am.  Kep.  505;  Thorp  v.  Thorp,  90  N. 
Y.  602;  43   Am.   Rep.   1^9;  Moore  v. 
Hegeman,  92  N.  Y.  521;  44  Am.  Rep. 
408. 

^  Wall  V.  Williamson,  8  Ala.  48; 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  460; 
22  Am.  Dec.  41;  Sutton  v.  Warren, 
10  Met.  451;  Greenwood  v.  Curtis,  6 
Mass.  378;  4  Am.  Dec.  145;  Swift  v. 
Kelly,  3  Knapp,  358,  379;  Hyde  v. 
Hyde,  L.  R.  1  Pro.  &  D.  130;  2  Kent's 
Com.  81;  1  Bla.  Com.  436.  But 
the  exception  as  to  incestuous  mar- 
riages applies  only  to  those  deemed 
incestuous  by  the  universal  consent 
of  Christendom.  Thus  in  some  coun- 
tries a  marriage  between  a  man  and 
his  deceased  wife's  sister  is  deemed 
incestuous;  in  others,  not.  If  mar- 
riage is  contracted  between  such  per- 


sons in  a  place  where  it  is  recognized 
as  valid,  it  will  be  so  recognized  every- 
where else:  See  Medway  v.  Needham, 
16  Mass.  157-161;  8  Am.  Dec.  131; 
Greenwood  ».  Curtis,  6  Mass.  378,  379; 
4  Am.  Dec.  145;  Sutton  v.  Warren,  10 
Met.  451.  But  see  Brook  «..  Brook,  7 
Jur.,  N.  S.,  422;  3  Smale  &  G.  481,  513; 
9  H.  L.  Cas.  193. 

'  But  these  prohibitions  apply  only 
to  the  subjects  of  the  country  in 
which  the  laws  are  enacted:  See  2 
Kent's  Com.  93;  1  Bla.  Com.  226. 
'  Aa  to  this  exception  it  is  said  by 
Story  (Conflict  of  Laws,  sec.  118): 
"Where  there  is  a  local  necessity, 
from  the  absence  of  laws  or  from  the 
presence  of  prohibitions  or  obstructions 
in  a  foreign  country,  not  binding  upon 
other  countries,  or  from  peculiarities 
of  religious  opinion  and  conscientious 
scruples,  or  from  circumstances  of  ex- 
emption from  the  local  jurisdiction." 
In  a  recent  case  the  exceptions  to  or 
modifications  of  the  general  rule  are 
said  to  be,  —  1.  Marriages  which  are 
deemed  contrary  to  the  law  of  nature  as 
generally  recognized  in  Christian  coun- 
tries; 2.  Marriages  which  the  local 
law-making  power  has  declared  shall 
not  be  allowed  any  validity,  either  in 
express  terms  or  by  necessary  impli- 
cation: Pennegar  v.  State,  87  Tenn. 
244;  10   Am.  St.  Rep.  648. 

'  Roth  V.  Roth,  104  111.  35;  44  Am. 
Rep.  81. 
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as  to  subsequent  acquisitions  of  property  by  the  laws  of 
the  country  to  which  they  have  removed,  unless  in  their 
contract  of  marriage  they  have  stipulated  that  some  other 
law  shall  prevail.^  The  matrimonial  right  of  the  wife  will 
be  regulated  by  the  laws  of  that  country  into  which  at  the 
time  of  the  marriage  she  intended  to  remove,  if  such  re- 
moval is  afterwards  made.^  Property  acquired  by  hus- 
band and  wife  while  actually  in  transitu  from  one  state  to 
another  is  governed  by  the  law  of  the  state  wherein  they 
take  up  their  residence.*  The  lex  loci  contractus  may  by 
positive  stipulation  in  a  marriage  settlement  be  made  the 
rule  for  determining  the  parties  who  shall  take  as  heirs  or 
distributees  personalty  settled  to  the  separate  use  of  the 
wife,  upon  her  failure  to  dispose  of  it  by  will  or  otherwise, 
as  well  as  to  govern  the  construction  of  the  contract  in  all 
other  respects,  and  especially  in  respect  to  its  control  in 
the  partition  and  disposal  of  property  acquired  after  a 
change  of  the  domicile  from  that  of  the  marriage.* 

Illustrations.  —  In  Massachusetts  a  white  person  and  a 
negro  could  not  lawfully  contract  a  marriage  with  each  other. 
Two  such  parties  went,  for  the  express  purpose  of  evading  this 
law,  into  Rhode  Island,  where  such  marriages  were  permitted, 
were  married,  and  immediately  returned  to  Massachusetts. 
Held,  that  the  marriage  being  good  according  to  the  law  of 
Rhode  Island,  the  lex  loci  contractus  was  good  in  Massachu- 
setts: Medway  v.  Needham,  16  Mass.  157;  8  Am.  Dec.  131.  The 
parties,  both  residents  of  Massachusetts,  and  one  of  them 
divorced  from  his  first  wife  for  adultery,  went  into  Connecticut 
to  be  married.  The  law  of  Massachusetts  prohibited  the  guilty 
party  in  a  divorce  suit  from  contracting  a  second  marriage 
during  the  life  of  the  other.  The  parties  to  this  case  went,  with 
the  express  purpose  of  escaping  this  disability,  to  Connecticut, 
where  there  was  no  such  prohibitory  law.  Held,  that  the  mar- 
riage was  valid:  Putnam  v.  Putnam,  8  Pick.  433.*'  An  ante- 

'  Murphy  v.  Murphy,  5  Mart.  (La.)  *  MoLeod  v.  Board,  30  Tex.  238;  94 

83;  12  Am.  Deo.  475;  Castro  v.  lilies,  Am.  Deo.  301. 

22  Tex.  479;  73  Am.  Deo.  278.  °  This  was  an  extreme  case,  but  the 

^  Ford's  Curator  v.  Ford,  2  Martin,  court   felt   bound  by  the  decision  in 

N.  S.,  574;  14  Am.  Dec.  201.  Medway  v.  Needham,  saying:  "Com- 

^  State  V.  Barrow,   14  Tex.   179;  65  ity  will  not  require  that  the  subjects 

Am.  Dec.  109,  of  one  country  shall  be  allowed  to  pro- 
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nuptial  contract,  entered  into  between  a  husband  whose  domicile 
was  in  North  Carolina,  and  a  wife  whose  domicile  was  in  New 
York,  and  which  was  duly  registered  in  New  York,  but  not  in 
North  Carolina,  held,  good  against  the  creditors  of  the  hus- 
band, although  the  property  was  removed  to  North  Carolina, 
and  changed  from  what  it  originally  was  when  the  contract  was 
signed:  Hicks  y.  Skinner,  71  N.  C.  539;  17  Am.  Rep.  16.  An 
antenuptial  contract  made  between  parties  residing  in  Switzer- 
land, where  they  intended  to  remain,  provided  that  the  wife 
should  have  half  the  property  acquired  during  the  marriage. 
Afterwards  the  parties  moved  to  Illinois,  where  the  husband  ac- 
quired real  property,  and  the  wife  died.  Held,  that  the  real 
estate  was  not  subject  to  the  contract,  and  that  the  wife's  heirs 
could  claim  nothing  thereunder:  Besse  v.  Pellochoux,  78  111.  285; 
24  Am.  Rep.  242.  A  married  woman,  domiciled  with  her  hus- 
band in  Maryland,  owned  shares  of  a  Virginia  bank.  In  Vir- 
ginia the  relations  of  husband  and  wife  are  determined  by  the 
rule  of  the  common  law.  Held,  that  a  payment  of  dividends  to 
the  husband  discharged  the  bank  from  liability:  Graham  v. 
Norfolk  Bank,  84  N.  Y.  393;  38  Am.  Rep.  528. 

§  3726.  Divorce.  —  In  respect  to  divorce,  a  like  rule 
prevails  as  to  marriage,  viz.,  that  a  divorce  valid  where 
granted  is  valid  everywhere;  but  every  state  will  protect 
any  of  its  own  citizens  against  being  defrauded  by  a 
divorce  obtained  abroad  by  fraud,  or  granted  without 
jurisdiction.' 

§  3727.  Infancy. — "The  capacity,  state,  and  condition 
of  persons  according  to  the  law  of  their  domicile  will  gen- 

tect  themselves  in  the  violation  of  its  quire  the  exercise  of  the  highest  wis- 

laws   by  assuming  obligations   under  dora. "    This  decision  was  rendered  in 

another     jurisdiction     purposely     to  X829.     In  1835  the  legislature  passed 

avoid  the  effect  of  those  laws.     The  the  following  enactment:   "When  any 

law  on  this  subject  having  been  de-  persons,  resident  in  this  state,  shall 

clared  by  this   court   ten   years  ago,  undertake  to  contract  a  marriage  con- 

iu  the  case  before  cited,  it  U.  binding  trary  to  the  preceding  provisions  of 

upon  us  and  the  community,  until  the  this  chapter,   and   shall,   in  order  to 

legislature  sees  fit  to  alter  it.     If  it  evade  those  provisions,  and  with  an 

shall  be  found  inconvenient,  or  repug-  intention  of  returning  to  reside  in  this 

nant   to   sound   principle,  it  may  be  state,  go  into  another  state  or  coun- 

expected  that  the  legislature  will  ex-  try,   and  there   have   their   marriage 

plicitly  enact  that  marriages  contracted  solemnized,   and  shall  afterwards  re- 

within  another  state  which,  if  entered  turn  and  reside  here,  such  marriage 

into  here,  would  be  void,  shall  have  shall  be  deemed  void  in  this  state  ': 

no  force  in  this  commonwealth.     But  Rev.  Stats.,  o.  75,  sec.  6. 

it  is  a  subject  which,  whenever  taken  '  Rorer  on  Interstate   Laws,    181, 

into  consideration,  will  be  found  to  re-  182. 
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erally  be  regarded  as  to  acts  done,  rights  acquired,  and 
coDtracts  made  in  the  place  of  their  domicile,  touching 
property  situated  therein.  If  these  acts,  rights,  and  con- 
tracts have  validity  there,  they  will  be  held  equally  valid 
everywhere.  If  invalid  there,  they  will  be  invalid  every- 
where. As  to  acts  done  and  rights  acquired  and  contracts 
made  in  other  countries  touching  property  therein,  the 
law  of  the  country  where  the  acts  are  done,  the  rights  are 
acquired,  or  the  contracts  are  made,  will  generally  govern 
in  respect  to  the  capacity,  state,  and  condition  of  persons. 
.  .\  .  Hence  we  may  deduce  as  a  corollary  that,  in  regard 
to  questions  of  minority  or  majority,  ....  and  other  per- 
sonal qualities  and  disabilities,  the  law  of  the  domicile  of 
birth,  or  the  law  of  any  other  acquired  and  fixed  domicile, 
is  not  generally  to  govern,  but  the  lex  loci  contractus  aut 
actus,  the  law  of  the  place  where  the  contract  is  made  or 
the  act  done.  Therefore,  a  person  who  is  a  minor  until 
he  is  of  the  age  of  twenty-five  years  by  the  law  of  his  domi- 
cile, and  incapable  as  such  of  making  a  valid  contract 
there,  may  nevertheless,  in  another  country,  where  he 
would  be  of  age  at  twenty-one  years,  generally  make  a 
valid  contract  at  that  age,  even  a  contract  of  marriage."' 
An  illegitimate  child  made  legitimate  by  the  subsequent 
marriage  of  his  parents,  according  to  the  law  of  the  state 
or  country  of  the  marriage  and  the  parent's  domicile,  is 
thereafter  legitimate  everywhere.^ 

§  3728.  Mortgages.— If  a  mortgage  be  valid  where  it 
is  made,  if  it  be  executed  and  recorded  according  to  the 
laws  of  the  state  or  country  of  its  execution,  it  will  be  en- 
forced in  the  courts  of  another  statB  or  country  as  a  matter 

^  Story's  Conflict  of  Laws,  sees.  101-  Gray,  51;  Hiestand  v.  Kuns,  8  Blackf. 

103;  Pearl  t)7  Hansborough,  9  Humph.  345;   46   Am.   Dec.   481;   Polydore   v. 

426;  Savil  v.  His  Creditors,  5  Martin,  Prince,   1  Ware,  413;  2  Kent's  Com. 

N.  S.  569;  16  Am.  Dec.  212;  Baldwin  232,  note;  Schouler  on  Domestic  Bela- 

u.  Gray,  4  Martin,  N.  S.,  192;  16  Am.  tions,  520;  Wharton's  Conflict  of  Laws, 

Deo.  169;  Andrews  v.  His  Creditors,  11  sec.  115. 

La.  464;   Thompson    v.   Ketcham,    8  »  Miller  v.  Miller,  91  N.  Y.  315;  43 

Johns.  190;  5  Am.  Dec.  332;  Pickering  Am.  Rep.  669. 
V.  Fisk,  6  Vt.  102  Huey's  Appeal,  1 
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of  comity,  though  it  is  not  executed  or  recorded  according 
to  the  requirements  of  the  law  of  the  latter  state.  And  tins 
is  because  of  the  general  principle  of  law  that  the  law  of 
the  place  of  contract  governs  as  to  the  nature,  validity, 
construction,  and  effect  thereof.'  The  lex  situs  governs 
when  a  mortgage  is  executed  in  a  state  other  than  that  in 
which  the  property  is  situate.  Though  it  be  executed 
according  to  the  requirements  of  the  law  of  the  domicile 
of  the  owner  in  another  state,  the  mortgage  will  be  in- 
valid as  against  attaching  creditors  in  the  state  where  the 
property  is  located,  unless  the  mortgage  conforms  to  the 
laws  of  the  latter  state.  The  mortgage,  to  be  valid,  must 
be  executed,  acknowledged,  and  recorded  according  to  the 
law  of  the  place  where  the  property  is  at  the  time.^     The 


'  Edgerly  v.  Bush,  81  N.  Y.  199; 
Martin  v.  Hill,  12  Barb.  631;  Feurt 
V.  Rowell,  62  Mo.  524;  BIystone  v. 
Burgett,  10  lad.  28;  68  Am.  Dec. 
658;  Arnold  v.  Potter,  22  Iowa,  194; 
Smith  V.  McLean,  24  Iowa,  322;  Simms 
V.  McKee,  25  Iowa,  .341;  Hall  v.  Pil- 
low, 31  Ark.  32;  Beall  v.  William- 
son, 14  Ala.  55;  Barker  v.  Stacy, 
25  Miss.  471;  Langworthy  v.  Little, 
12  Cush.  109;  Rhode  Island  Cent. 
Bank  ».  Danforth,  14  Gray,  123; 
Ferguson  v.  Clifford,  37  N.  H.  86; 
Offutt  V.  Flagg,  10  N.  H.  46;  Ames 
Iron  Works  v.  Warren,  76  Ind.  512; 
40  Am.  Rep.  258;  Wilson  v.  Carson, 
12  Md.  54;  Ryan  v.  Clanton,  3  Strob. 
411;  Bigelow  v.  Hartford  Bridge  Co., 
14  Conn.  583;  36  Am.  Deo.  502;  Tyler 
V.  Strang,  21  Barb.  198;  Kichols  v. 
Mase,  25  Hun,  640;  Whitman  v.  Con- 
ner, 40  N.  Y.  Sup.  Ct.  339.  When 
not  varied  by  contract,  the  law  of  the 
state  where  a  mortgage  is  executed, 
and  the  mortgaged  property  situated, 
furnishes  the  rule  for  determining  the 
rights  of  the  mortgagees  after  condi- 
tion broken:  Dow  v.  R.  R.  Co.,  20 
Fed.  Rep.  260.  A  holder  of  a  mort- 
gage on  a  horse  valid  by  the  laws  of 
Missouri  may  enforce  his  rights  against 
the  horse  when  removed  into  Kansas: 
Ramsey  v.  Glenn,  33  Kan.  271.  A 
foreclosure  by  the  New  York  courts 
of  a  mortgage  of  land  in  Connecticut 
has  no  validity  in  Connecticut:  Farm- 
ers' Loan  and  Trust  Co.  d.  Postal  Tel- 


egraph Co.,  55  Conn.  334.  Where  the 
mortgagor  and  mortgagee  reside  in 
Georgia,  and  all  the  transactions  be- 
tween them  take  place  in  that  state, 
and  the  mortgage  does  not  designate 
any  particular  place  of  payment,  the 
law  of  that  state  determines  the  valid- 
ity and  operation  of  the  contract,  and 
such  contract  will  be  enforced  so  far, 
and  only  so  far,  as  it  is  valid  under 
the  laws  of  that  state,  no  matter  where 
the  enforcement  is  sought,  unless  it 
offends  the  positive  law  or  violates  the 
public  policy  of  the  state  in  which  it  is 
sought:  Cubbege  ».  Napier,  62  Ala.  518. 
''  See  Green  v.  Van  Buskirk,  7 
Wall.  139;  overruling  2  Keyes,  119; 
Golden  V.  Cockril,  1  Kan.  259;  81  Am. 
Dec.  510;  Denny  v.  Faulkner,  22  Kan. 
89;  Edgerly  v.  Bush,  81  N.  Y.  199; 
Clark  V.  Tarbell,  58  N.  H.  88;  Harda- 
way  V.  Semmes,  38  Ala.  657;  Ames 
Iron  Works  v.  Warren,  76  Ind.  512; 
40  Am.  Rep.  258;  Guillander  v.  Howell, 
35  N.  Y.  657;  Whitman  v.  Connor,  40 
N.  Y.  Sup.  Ct.  339;  Runyont).  Groshon, 
12  N.  J.  Eq.  86;  Rice  v.  Courtis,  32 
Vt.  460;  78  Am.  Dec.  597;  Martin  v. 
Potter,  34  Vt.  87;  Clark  v.  Tarbell,  58 
N.  H.  88.  A  chattel  mortgage  on 
property  in  Indiana  executed  and  re- 
corded in  another  state,  but  not  re- 
corded in  Indiana,  and  never  delivered 
to  the  mortgagee,  is  invalid  as  against 
attaching  creditors:  Ames  Iron  Works 
V.  Warren,  76  Ind.  512;  40  Am.  Rep. 
258. 


§  3728  CONFLICT   OF  LAWS.  6854 

lex  loci  contractus  governs  in  all  questions  regarding  the 
validit}',  construction,  nature,  and  effect  of  a  chattel  mort- 
gage as  in  respect  to  other  contracts  relating  to  personal 
property/  But  the  lex  loci  fori  governs  in  the  proceedings 
taken  for  the  enforcement  of  the  mortgage  or  realization 
of  the  security.^  Where  the  mortgagor  is  domiciled  in 
one  state,  and  the  chattels  are  located  in  another  state, 
and  the  mortgage  is  valid  under  the  laws  of  the  former 
state,  it  will  be  invalid  as  against  attaching  creditors, 
citizens  of  the  latter  state,  unless  also  valid  under  the  laws 
of  that  state,'  this  being  an  exception  to  the  rule  that  the 
lex  domicilii  governs  in  cases  of  personal  property,  and 
not  the  lex  situs.*  Where  nothing  appears  to  the  contrary, 
the  presumption  of  law  is,  that  the  mortgage  was  executed 
in  that  state  where  proceedings  are  being  had  under  it; 
but  if  it  is  apparent  on  its  face  that  it  was  executed  in 
some  other  state,  then,  of  course,  the  presumption  does 
not  arise.'  The  general  rule  that  a  conveyance  of  land  is 
governed  by  the  law  of  the  place  where  the  land  is  situ- 
ated applies  equally  to  the  assignment  of  a  mortgage. 
The  rule,  however,  is  not  applicable  to  an  equitable  assign- 
ment of  a  mortgage  and  its  accompanying  notes,  in  which 
case  the  law  of  the  place  where  the  assignment  is  made 
will  govern.'     Where  a  mortgage  is  executed  on  land  in 

'  Niohola  v.   Mase,  94  N.  Y.   160;  stances:    Delop  v.   Windsor,   26  La. 

Taylor   v.    Boardman,  37   N.    H.    86;  Ann.  185. 

Fenrfc  v.  Kowell,   62   Mo.  524;   Ames  *  Ames  Iron  Works  v.  Warren,  76 

Iron  Works  v.  Warren,  76  lud.  512;  Ind.  512;  40  Am.  Rep.  258. 

40  Am.  Rep.  258;  Cobb  v.  Buswell,  37  '  Franklin  v.    Thurston,   8   Blackf. 

Vt.  337;  Kanaga  ».  Taylor,  7  Ohio  St.  160;  Blystone  o.  Burgett,  10  Ind.  28; 

134;  70  Am.  Deo.  62.  68  Am.  Deo.  658. 

2  Ferguson  v.  Clifford,  37  N.  H.  86;  «  Cubbege  v.  Napier,  62   Ala.  518; 

Whitman  v.  Conner,  40  N,  Y.  Sup.  Ct.  Mills  v.  Wilson,  88  Pa.  St.  118;  Hoyt 

339.  V.  Thompson,  19  N.  Y.  207;  Murrell  v. 

=  Clark  V.    Tarbell,    58  N.    H.    88;  Jones,  40  Miss.  583;  Bank  of  England 

Nichols  V.  Mase,  94  N.  Y.  160;  Smith  v.  Tarletou,  23   Miss.   173;   Griffin  v. 

V.  Godfrey,  28  N.  H.  382;  61  Am.  Dec.  Griffin,  18  N.  J.  Eq.   104;  Dundas  v. 

617;    MoCabe   v.   Blymyre,   9  Phila.  Bowler,  3  McLean,  397;  Goddard  v. 

615;   Boydsou  «.  Goodrich,  49   Mich.  Sawyer,  9  Allen,  78;  Dannerii.  Brewer, 

65.     Bat  see  Mumford  v.  Canty,  50  69  Ala.  191;  Chappell  «.  Jardine,  51 

111.  370;  99  Am.  Dec.  525.     In  Loui-  Conn.  64;  Thompson  v.  Edwards,  85 

siana,    where   chattel   mortgages    are  Ind.  414;  Dial  v.  Gary,  14  S.  C.  573; 

unknown  to  the  law,  such  a  mortgage  37  Am.  Rep.  737. 
will  not  be  enforced  under  any  ciroum- 


5855  CONFLICT   OF.  LAWS.  §3729 

one  state  for  money  loaned  in  another,  but  which  provides 
that  the  monej'^  shall  be  paid  in  the  latter,  with  a  rate  of 
interest  that  would  be  void  in  the  former,  the  plaintiff 
may  elect  to  proceed  under  the  laws  of  the  state  where  the 
entire  contract  is  valid.' 

Illustrations.  —  A  mortgage  was  made  of  land  supposed  to 
be  in  New  York,  but  by  a  settlement  of  the  state  boundary  de- 
cided afterwards  to  be  in  Connecticut.  Held,  that  the  incidents 
of  the  mortgage  were  those  given  it  by  the  New  York  law,  and 
that  no  fee  was  conveyed:  Chappell  v.  Jardine,  51  Conn.  64.  A 
conveyed  substantially  all  his  property  by  way  of  mortgage, 
including  lands  in  another  state.  Held,  that  the  question 
whether  the  mortgage  operated  as  a  general  assignment  as  to 
those  lands  was  governed  by  the  law  of  the  state  where  they 
were  situated:  Banner  v.  Brewer,  69  Ala.  191.  A,  of  Indiana, 
borrowed  in  Indiana,  on  notes  secured  by  a  mortgage  of  land 
there,  money  of  a  citizen  of  New  York.  Some  of  the  notes  were 
made  payable  in  New  York,  and  some  specified  no  place  of  pay- 
ment. Held,  that  the  contract  was  an  Indiana  contract,  and 
that  the  question  of  its  being  usurious  was  to  be  tested  by  the 
law  of  Indiana:  Thompson  v.  Edwards,  85  Ind.  414.  A  mort- 
gage was  executed  and  recorded  in  Illinois  upon  personal  prop- 
erty in  Indiana,  but  was  not  recorded  in  the  latter  state,  and 
no  delivery  was  made  to  the  mortgagee.  Held,  that  it  was  in- 
valid as  against  attaching  creditors:  Ames  Iron  Works  v.  War- 
ren, 76  Ind.  512;  40  Am.  Rep.  258. 

§  3729.  Wills.  — There  is  no  doubt  but  that  the  lex 
domicilii,  or  the  law  of  the  state  in  which  the  testator  had 
his  domicile  at  the  time  of  his  death,  governs  the  con- 
struction of  a  will  of  personal  property,  even  though  it  is 
executed  within  another  state  or  country.''  But  the  fact 
that  the  testator  describes  himself  as  of  a  certain  city  and 
state  does  not  fix  his  domicile  there.'  There  is  not,  how- 
ever, the  same  unanimity  among  the  cases  as  to  what  law 
governs  the  construction  of  a  will  of  real  property.  In 
England  the  rule  obtains  that  such  will  is  governed  by 

'  Fitch  V.  Raner,  1  Tlip.  15.  1   Jarman  on  Wills,   Randolph    and 

■'  Moultrie  v.  Hunt,  23  N.  Y.   394;  Taloott'a  notes,  p.  2,  and  note;  3  Id., 

Mills  V.  Fogal,  4  Edw.  559;  Oilman  v.  pp.    699,    729,    and    note;    Wood    v. 

Oilman,  52  Me.  165;  83  Am.  Dec.  502;  Wood,  5  Paige,  596;  28  Am.  Dec.  451. 

Grattan  v.   Appleton,   3   Story,   755;        ^  Gilman  v.  Gilman,  52  Me.  165;  S3 

Perin  v.  McMicken,  15  La.  Ajm.  154;  Am.  Dec.  502. 
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the  lex  loci  rei  sitse}  And  the  same  rule  is  held  on  good 
authority  to  govern  as  to  realty  in  the  United  States.^  It  is 
held  in  Wisconsin,  however,  that  the  law  of  the  place  where 
the  land  lies,  in  case  of  a  devise,  or  the  law  of  the  testa- 
tor's domicile,  at  the  time  of  his  decease,  in  case  of  a 
bequest,  governs,  respectively,  the  validity  of  such  devise 
or  bequest.'  But  it  is  also  decided,  in  Iowa,  that  the 
validity  of  a  will  must  be  determined  by  the  laws  of  the 
state  in  which  it  was  made.*  _  And  the  effect  and  interpre- 
tation of  a  will  must  be  determined  by  the  law  of  the  state 
where  it  is  made,  if  the  property  disposed  of  is  located 
in  such  state.'  The  courts  of  Illinois,  in  construing  a 
devise  of  land  in  Illinois,  will  not  be  bound  by  the  con- 
struction put  upon  the  will  by  the  courts  of  another  state.* 
The  law  of  the  place  where  the  land  lies,  in  case  of  a 
devise,  and  the  law  of  the  testator's  domicile  at  the  time 
of  his  decease,  control  as  to  the  form  and  mode  of  the 
execution  of  a  will,  and  also  the  lawful  power  and  au- 
thority of  the  testator  to  make  a  testamentary  disposition.' 
The  validity  of  a  charitable  devise,  as  against  the  heir  at 
law,  depends  upon  the  law  of  the  state  where  the  land 
lies.*     A  corporation  which  cannot  take  real  estate   by 

'  Jarman  on  Wills,  Randolph   and  *  Burlington  University  v.  Barrett, 

Talcott's  notes,  p.  703.  22  Iowa,  60;  92  Am.  Dec.  376.  • 

*  Wharton's  Conflict  of  Laws,  sec.  '  Norris  v.  Harris,  15  Cal.  226. 
597;  1  Redfield  on  Wills,  398;  1  Jar-  •  McCartney  i>.  Osburn,  118  111.  403. 
man  on  Wills,  Randolph  and  Talcott's  '  Stimson's  American  Statute  Law, 
notes,  p.  1,  and  note;  3  Id.,  p.  729,  and  sec.  2653;  Ford  v.  Ford,  70  Wis.  19; 
note.  But  see  Story's  Confliet  of  5  Am.  St.  Rep.  117,  121,  122;  Wilson 
Laws,  479;  and  see  ante,  §  3728,  ».  Tappan,  6  Ohio,  172;  Kerr  v.  Moon, 
Sneed  «.  Ewing,  5  J.  J.  Marsh.  460;  9  Wheat.  566;  Lapham  v.  Olney,  5 
22  Am.  Dec.  41;  Peck  v.  Gary,  27  R.  L  413;  Lucas «.  Tucker,  17  Ind.  41; 
N.  Y.  9;  84  Am.  Dec.  220.  Courts  of  1  Redfield  on  Wills,  397;  United 
equity  in 'the  state  in  which  lands  are  States  v.  Crosby,  7  Cranch,  115;  Pot- 
situated  have  exclusive  jurisdiction  as  ter  t).  Titcomb,  22  Me.  300;  4  Kent's 
to  legacies  charged  upon  them:  Wil-  Com.  513;  1  Jarman  on  Wills,  Ran- 
liams  V.  Nichol,  47  Ark.  254.  A  will  dolph  and  Talcott's  notes,  p.  1,  and 
executed  in  France  by  a  citizen  of  note  1;  3  Id.,  p.  722,  and  note;  El- 
New  York  temporarily  residing  in  cook's  Will,  4  McCord,  39;  17  Am. 
France  is  to  be  construed  according  Dec.  703.  See  note  to  Montgomery 
to  the  law  of  New  York;  Caulfield  v.  v.  Millikin,  43  Am.  Deo.  518;  MoCune 
Sullivan,  85  N.  Y.  153.  v.  House,  8  Ohio,  144;  31  Am.  Deo. 

3  Ford  V.  Ford,  70  Wis.  19j  5  Am.  438. 

St.  Rep.  117.  «  Jones  v.  Habersham,  107  U.  S.  174. 
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devise  in  the  state  where  it  was  incorporated  cannot  take 
by  devise  in  another  state/  It  is  said  that,  in  determin- 
ing the  capacity  of  the  testator  at  the  time  of  making  his 
will,  the  law  of  the  place  where  the  land  is  situate  governs 
in  case  of  a  devise.^  The  validity  of  a  gift  causa  mortis  is 
to  be  determined  by  the  law  of  the  place  where  it  is  made, 
without  reference  to  the  donor's  domicile.' 


§  3730.  Descent  and  Distribution.  —  The  descent  of 
real  estate  is  governed  by  the  laws  of  the  country  within 
which  it  is  situate,*  and  the  succession  of  personal  prop- 
erty is  governed  by  the  law  of  the  testator's  domicile  at 
the  time  of  his  decease;'  and  this  is  the  rule,  without  re- 
gard to  the  actual  situs  of  the  personalty  at  the  time  of  the 
intestate's  death,"  and  the  lex  domicilii  governs,  although 
the  death  occurred  in  another  state."     The  rule  that  per- 


■  Starkweather  v.  American  Bible 
Society,  72  111.  50;  22  Am.  Rep. 
133. 

2  Potter  V.  Titoomb,  22  Me.  300; 
Story's  Conflict  of  Laws,  sec.  474;  3 
Jarman  on  Wills,  Bandolph  and  Tal- 
cott's  notes,  p.  73,  and  note. 

'  Emery  v.  Clough,  63  K.  H.  552; 
56  Am.  Rep.  543. 

*  Apper.son  v.  Bolton,  29  Ark.  418; 
Lingen  v.  Lingen,  45  Ala.  410;  Grum- 
ball  V.  Fatten,  70  Ala.  626;  Watkins  v. 
Holman,  16  Pet.  25;  Keegan  v.  Ger- 
aghty,  101  III.  26;  De  Laurencel  v. 
De  Boom,  67  Cal.  362,  363;  McCoUum 
V.  Smith,  Meigs,  342;  33  Am.  Deo. 
147.  The  rights  of  inheritance  of  a 
child  adopted  in  Wisconsin,  as  to  real 
estate  in  Illinois,  the  owner  whereof 
was  a  resident  of  Illinois,  must  be  de- 
termined by  the  laws  of  Illinois:  Kee- 
gan V.  Geraghty,  101  111.  26. 

*  Gibson  v.  Dowell,  42  Ark.  164; 
Lingen  v.  Lingen,  45  Ala.  410;- Leach 
V.  Pillsbury,  15  N.  H.  137;  Dawes  v. 
Boylston,  9  Mass.  337;  6  Am.  Dec.  72; 
Goodman  v.  Winter,  64  Ala.  410;  Rus- 
sell».  Madden,  95111.  485;  Story's  Con- 
flict of  Laws,  sec.  481  a;  Fletcher  v. 
Sanders,  7  Dana,  345;  32  Am.  Deo.  96; 
Gravillon  v.  Richards,  13  La.  293;  33 
Am.  Dec.  563;  Lowry  v.  Bradley,  1 
Speers  Eq.  1;  39  Am.  Deo.  142;  Atohi- 
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son  V.  Liudsey,  6  B.  Mon.  86;  43  Am, 
Dec.  153;  Decouche«.  Savotier,  3  Johns. 
Ch.  190;  8  Am.  Deo.  478;  Holmes w.  Rem- 
sen,  4  Johns.  Ch.  460;  8  Am.  Dec.  581 
Embry  v.  Millar,  1  A.  K.  Marsh.  300 
10  Am.  Dec.  732;  Dorsey  v.  Dorsey,  5 
J.  J.  Marsh.  280;  22  Am.  Dec.  33; 
Hicks  V.  Pope,  8  La.  554;  28  Am.  Dec. 
142;  Lawrence  v.  Kitteridge,  21  Conn, 
577;  56  Am.  Dec.  385;  Hairston  v. 
Hairston,  27  Miss.  704;  61  Am.  Dec, 
530;  Wheeler  v.  HoUis,  19  Tex.  522 
70  Am.  Dec.  363;  Owen  v.  Miller,  10 
Ohio  St.  136;  75  Am.  Dec.  502;  Townes 
V.  Durbin,  3  Met.  (Ky.)  352;  77  Am. 
Dec.  176;  Petersen  v.  Chemical  Bank, 
32  N.  Y.  21;  88  Am.  Deo.  298;  Apple's 
Estate,  66  Cal.  432.  The  succession 
to  personal  property  is  governed  by 
the  law  of  the  actual  domicile  of  the 
intestate  at  the  time  of  his  death,  no 
matter  what  was  the  country  of  his 
birth  or  his  former  domicile,  or  the 
actual  situs  of  the  property  at  the  time 
of  his  death:  Russell  v.  Madden,  95 
111.  485. 

« Gibson  v.  Dowell,  42  Ark.  164; 
Smith  V.  Eaton,  36  Me.  298;  58  Am. 
Dec.  746;  Williamson  v.  Smart,  N.  C. 
Conf.  146;  2  Am.  Dec.  638;  Lawrence 
V.  Kitteridge,  21  Conn.  577;  56  Am. 
Deo.  385. 

'  Johnson*.  Copeland,  35  Ala.  621. 
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sonal  property  is  subject  to  the  law  which  governs  the 
person  of  its  owner,  as  to  its  transmission  by  intestacy, 
though  founded  on  international  comity,  is  held  in  New 
York  to  be  equally  obligatory  on  its  courts  as  would  be  a 
legal  rule  of  purely  domestic  origin.'  It  is  declared  in  an 
Illinois  case  that  no  person  can  take  land  by  descent  ex- 
cept those  who  are  recognized  as  heirs  by  the  laws  of  that 
country  where  the  land  is  located,  and  that  they  take  in 
the  proportions  and  order  prescribed  by  those  laws.''  But 
in  a  Massachusetts  case  it  is  held  that  a  child  adopted  with 
the  consent  of  its  father  and  the  sanction  of  a  judicial 
decree  in  another  state,  where  the  parties  were  domiciled 
at  the  time,  under  a  statute  by  which  a  child  so  adopted 
has  all  the  rights  of  inheritance  as  legitimate  offspring  in 
the  adoptive  father's  estate,  is  entitled,  after  the  adopting 
father  and  child  have  removed  their  domicile  into  another 
state,  to  inherit  in  the  latter  state  the  father's  real  estate 
as  against  his  collateral  heirs,  although  the  statutes  of  such 
latter  state  in  the  requisites  of  adoption  have  not  been 
fully  complied  with.' 

'Parsons a.  Lyman,  20N.Y.  103, 112.  sons  and  in  a  different  manner  in  the 

^  Stoltz  i).  Doering,  112  111.  234.  respective   countries.      The    question 

'  Ross  V.  Koss,   129   Mass.  243;   37  may  respect  the  exclusive  or  primary 

Am.  Rep.  321;  the  court  aaying:  "  We  applicability  of  one  or  more  of  the  real 

are  not  aware  of  any  case  in  England  estates  to  the  discharge  of  such  debts 

or  America  in  which  a  change  of  status  or  other  charges,  or  the  liability  of  the 

in  the  country  of  the  domicile  with  the  heirs  in  solido  or  pro  portione  hmred- 

formalities  prescribed  by  its  laws  has  itaria,    or   the   right   of   the  heirs   or 

not  been  allowed  full  effect  as  to  the  devisees   of    the   real   estates   in  one 

capacity  thereby  created  of  succeed-  country  to  contribution  or  indemnity 

ing  to  and  inheriting  property,  real  as  from  the  heirs  or  devisees  of  the  real 

well  as  pfersonal,  in  any  other  country,  estate  in  another  country,  or  the  right 

the  laws  of  which  allow  a  like  change  of   creditors  to  proceed  against  them 

of  staius  in  a  like  manner,  with  a  like  all  in  solido  or  pro  portione  hcereditaria. 

effect,     under    like     circumstances."  Many  cases  of  this  sort  have  been  dis- 

"  Other   questions  of  a  very  difficult  cussed  by  foreign  jurists  and  decided 

aYid  embarrassing  nature  may  arise  as  by  foreign   tribunals.     Thus,  for  ex- 

to  the  nature  and  extent  of  the  liabil-  ample,  where  one  part  of  the  succes- 

ity  of  the  heirs   to   the  payment   of  sion  has  been  situate  in  a  country  by 

debts  and  other  charges  of  the  intes-  whose  laws  the  creditors  are  permitted 

tate    chargeable    on    his    real   estate  to  proceed  against  each  heir  in  solido, 

situate   in   different  countries,  where  and  another  part  in  the  domicile  of  the 

different  rules  prevail  as  to  the  nature  intestate,  by  whose  laws  the  creditors 

and  extent  of  the  liability  of  the  heirs  are  entitled  to  proceed  against   each 

in  respect  to  such  real  estate,  and  the  heir  pro  portione  hcereditaria,  there  has 

real  estate  descends  to  different  per-  been  no  small  diversity  of  judgment  as 
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The  law  of  the  place  where  ancillary  administration  is 
taken  governs  the  distribution  of  the  assets  of  the  de- 
ceased in  the  payment  of  debts  there.  It  is  only  the 
balance  in  the  hands  of  the  ancillary  administrator  after 
the  payment  of  the  debts  that  is  subject  to  the  law  of  the 
late  domicile  of  the  deceased.  And  this  balance  may  be 
transmitted  to  the  place  of  the  domicile,  or  be  distributed 
according  to  that  law  in  .the  forum  of  the  ancillary  ad- 
ministration.^ A -creditor  of  an  insolvent  estate,  resident 
in  another  state  of  the  Union,  is  entitled  to  share  in  the 
distribution  of  the  estate  pari  passu  with  the  creditors  of 
the  same  degree  who  are  residents  of  the  state  where  the 
distribution  is  made,  in  the  absence  of  evidence  that  he 
has  received  anything  from  assets  elsewhere.'^  An  action 
will  lie  in  Iowa  on  acclaim  assigned  to  the  plaintiff  by  a 
foreign  executor,  although  there  has  been  no  probate  or 
administration  in  Iowa.' 

Illustrations  —  The  intestate  at  his  decease  was  domiciled 
in  Vermont;  there  was  then  due  him  from  A,  a  citizen  of  Con- 
necticut, a  debt  of  one  thousand  dollars;  original  adminis- 
tration was  granted  on  the  estate  in  Vermont,  and  was  nearly 
completed  in  that  state,  the  debts  due  the  estate  other  than 
that  due  from  A  being  collected  and  all  claims  settled  when 
ancillary  administration  was  granted  in  Connecticut.  A  was 
the  only  brother  of  the  whole  blood,  although  the  deceased  left 
brothers  and  sisters  of  the  half-blood  surviving  him  in  Ver- 
mont. Under  the  statute  of  distribution  in  the  latter  state, 
brothers  and  sisters  of  the  whole  and  half  blood  were  entitled 
to  succeed  to  the  estate  equally.  An  appeal  from  the  probate 
court  granting  ancillary  administration  was  taken  by  a  devisee 
and  heir  at  law  of  A.  Held,  that  the  distribution  of  the  debt 
due  from  A  was  governed  by  the  Vermont  law:  Lawrence  v. 

to  the  rule  which  ought  to  be  applied  where  he  seeks  his  remedy ";  but  this 

in  favor  of  the  creditors,  whether  the  opinion  is,  however,  qualified  by  the 

rule  of  the  law  rei  slice  or  of  the  law  learned   author   in  the   same  section: 

of  the  domicile  as  to  the  nature  and  ex-  Story's  Conflict  of  Laws,  sees.  489  a, 

tent  of  the  liability  of  the  heirs.     Per-  b,  pp.  687,  688. 

haps,  in  such  a  case,  the  right  of  the  '  Goodall  v.  Marshall,  11  N.  H.  88; 

creditors  against  the  heirs  respectively  35  Am.  Deo.  472. 

may  most  properly  be  deemed  to  be  ^  Taylor  v.  Thompson,  44  Tex.  497; 

governed  by  the  lex  rei  sitae,  and  the  23  Am.  Rep.  600. 

mods  of  proceeding  against  them  be  ^  Campbell  v.  Brown,  64  Iowa,  425; 

regulated   by  the  law  of   the  place  52  Am,  Rep.  446. 
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Kitteridge,  21  Conn.  577;  56  Am.  Dec.  385.  An  illegitimate 
child,  son  of  E.,  a  resident  of  Kansas,  was  legitimized  by  the 
legislature  of  that  state;  subsequently  the  parties,  father  and 
son,  went  to  Louisiana,  where  the  father  died,  leaving  property. 
Held,  that  E.  was  the  heir  in  Louisiana  to  such  property:  Scott 
V.  Key,  11  La.  Ann.  232.  S.  was  born  in  Germany  in  1832. 
Her  father,  J.  D.,  came  to  this  country  in  1834,  and  settled  in 
Illinois,  where  he  purchased  land  in  1845.  In  1849  he  had  his 
child  brought  to  this  country.  A  question  arose  as  to  the  legiti- 
macy of  S.  It  was  contended  that  she  had  by  reason  of  certain 
facts  the  right  of  inheritance  under  the  laws  of  Germany,  and 
in  consequence  thereby  became  the  heir  of  J.  D.,  and  as  such 
entitled  to  inherit  his  property,  wherever  situate.  Held,  that 
the  descent  and  heirship  of  real  property  situate  in  Illinois 
should  be  governed  by  the  law  of  that  state,  and  although  a 
bastard  might  be  entitled  to  inherit  from  the  father  in  Germany, 
such  child  could  not  inherit  real  estate  from  him  in  Illinois: 
Stoltz  V.  Doering,  112  111.  234.  R.,  a  resident  of  Pennsylvania, 
adopted  an  infant,  S.,  in  that  state  by  due  form  of  law  as  his 
son.  by  virtue  of  which  adoption  in  that  state  he  legally  became 
and  was  entitled  to  all  the  rights  of  a  child  and  heir  of  R.  In 
the  same  year  R.  removed  to  Massachusetts,  where  he  died  a 
short  time  thereafter,  intestate,  seised  of  real  estate,  and  leav- 
ing no  other  child,  but  a  brother  who  claimed  the  estate  as 
against  the  son.  The  laws  of  Massachusetts  required  the 
formal  consent  of  the  wife  to  the  adoption,  which  consent  was 
not  given.  Held,  that  such  son  inherited  the  estate  to  the  ex- 
clusion of  collateral  heirs:  Ross  v.  Ross,  129  Mass.  243;  37  Am. 
Rep.  321. 

§  3731.  Penal  Laws. — The  penal  laws  of  one  country 
can  have  no  operation  in  another;'  and  an  action  to  re- 
cover a  penalty  imposed  by  statute  will  not  lie  outside  of 
the  state  which  enacted  the  law.^  Therefore  it  has  been 
held  that  a  person  may  sue  on  a  chose  in  action  pur- 
chased in  another  state,  though  the  laws  of  the  latter 
state  prohibit  such  purchases  under  a  penalty.^ 

Illustrations. — A  promissory  note  bearing  lawful  interest 
was  made  in  New  Brunswick,  and  secured  by  mortgage  on 
lands  in  Maine.     After  the  note  was  due,  illegal  interest  was 

'  Scoville  V.  Canfield,  14  Johns.  338;         "  First  Nat.  Bank  v.  Price,  33  Md. 

7  Am.  Deo.  467;  Dickson  v.  Dickson,  487;  3  Am.  Rep.  204. 
1  Yerg.  110;  24  Am.  Dec.  444;  Suffolk        *  Scoville  v.  Canfield,  14  Johns.  338; 

Bank  V.  Kidder,  12  Vt.  464;  36  Am.  7  Am.  Dec.  467. 
Deo.  354. 
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exacted  for  forbearance  of  payment.  By  the  law  of  New  Bruns- 
wick usurious  contracts  were  void,  and  the  lender  forfeited  both 
principal  and  interest;  but  in  Maine  the  rate  of  interest  was 
not  limited.  In  an  action  to  foreclose  the  mortgage,  held,  that 
the  mortgagor  could  not  avoid  the  mortgage,  as  it  was  valid  in 
its  inception;  that  the  statute  imposing  a  forfeiture  of  the  prin- 
cipal and  interest  was  in  the  nature  of  a  penalty,  and  of  no 
effect  outside  of  New  Brunswick,  and  that  the  extra  interest 
paid  was  not  a  set-off:  Lindsay  v.  HilL  66  Me.  212;  22  Am. 
Rep.  564. 

§  3732.  Torts. — A  tort  being  personal,  redress  may  be 
sought  wherever  the  wrong-doer  can  be  found.'  Thus 
the  courts  of  California  have  jurisdiction  of  an  action 
brought  by  one  resident  alien  against  another  resident 
alien,  who  is  personally  served  with  summons,  to  recover 
damages  for  personal  injuries  inflicted  on  the  plaintifip  in 
a  foreign  country.^  Where  a  person  was  killed  by  a  col- 
lision on  a  railroad  running  through  two  states,  it  was 
held  that  the  right  of  action  was  determined  by  the  law 
of  the  state  where  the  collision  occurred.'  But  to  support 
an  action,  the  act  must  have  been  wrongful  or  punishable 
where  it  took  place,  and  whatever  would  be  a  good  defense 
to  the  action,  if  brought  there,  must  be  a  good  defense 
everywhere.*  If  an  injury  is  suffered  in  one  state,  and  an 
action  is  brought  in  another  for  damages  resulting  there- 
from, the  law  of  the  former  state,  whether  statutory  or 
otherwise,  determines  the  plaintiff's  right  to  recover.  If 
an  action  could  not  have  been  sustained  in  the  state 
where  the  injury  was  suffered,  none  is  maintainable  else- 
where.'    The  right  of  a  father  to  maintain  an  action  for 

'  Cooley  on  Torts,  470.  dinates  on  the  high  seas,  though  the 

"  Roberts    v.    Dunsmnir,    75    Cal.  act  was  done  under  color  of  naval  dis- 

203.  cipline:  Phillips  v.  Eyre,  L.  R.  4  Q. 

=  Chicago  etc.  R.  R.  Co.  v.  Doyle,  60  B.  225;  L.  R.  6  Q.  B.  1;   The  China, 

Miss.  977.  7  Wall.  53,  64;  Smith  v.  Condry,  1 

*  Scott  ».  Lord  Seymour,  1  Hurl.  &  How.  28;  Stout ».  W^ood,  1  Blackt.  71; 

C.  219.     In  Wilson  v.  Mackenzie,   7  Wall  v.  Hoskins,  5  Ired.  177;  Mahler 

Hill,  95,  42  Am.  Dee.  51,  it  was  held  v.  New  York  etc.  Trans.  Co.,  35  N.  Y. 

that  an   action  would  lie  against   an  352. 

officer  of  the  navy  for  illegally  assault-         *  Bridger  v.    R.   R.  Co.,    27   S.    C. 

ing  and  imprisoning  one  of  his  subor-  459;  13  Am.  St.  Rep.  653. 
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the  death  of  his  child  in  Indiana  will  be  enforced  in  an 
Illinois  court  according  to  the  law  of  Indiana  on  the  sub- 
ject, there  being  nothing  therein  contrary  to  public  pol- 
icy/ On  the  trial  in  South  Carolina  of  an  action  founded 
on  an  accident  which  occurred  in  North  Carolina,  the 
question  of  defendant's  negligence  is  determinable  by  the 
North  Carolina  law.^  In  Texas,  a  master  cannot  be  held 
liable  for  the  consequences  of  the  negligence  of  a  fellow- 
servant  of  plaintiff,  the  master's  servant.  In  Kansas  the 
rule  is  otherwise.  In  a  suit  brought  in  Kansas  against  a 
railroad  corporation,  by  a  brakeman,  to  recover  damages 
for  injuries  caused  in  Texas  by  the  negligence  of  the  em- 
ployees of  the  corporatioia,  whose  duty  it  was  to  give 
notice  of  a  fall  of  gravel  on  the  track,  the  judge  presid- 
ing at  the  trial  failed  to  make  clear  to  the  jury  the  dis- 
tinction between  the  rule  prevailing  in  Texas  and  that 
prevailing  in  Kansas,  and  a  verdict  was  rendered  for 
plaintiff.  It  was  held  that  a  new  trial  should  be  granted.' 
But  an  action  for  a  trespass  to  lands  in  a  forejgn  coun- 
try cannot  be  sustained.*  It  has  been  made  a  question 
whether,  if,  by  a  wrongful  act  committed  in  one  state,  real 
property  is  injured  in  another,  action  may  not  be  brought 
in  the  former  for  that  injury;  and  in  one  case  Mr.  Justice 
Grier,  at  the  circuit,  held  that  it  might."  In  New  Hamp- 
shire, however,  it  is  held  that  suit  can  be  brought  only  in 
the  jurisdiction  where  the  land  lies.^ 

Illustrations.  —  Defendant's  dog,  owned  and  kept  in  Massa- 
chusetts, strayed  into  an  adjoining  state  and  bit  plaintiff.  In 
an  action  of  tort  in  Massachusetts  for  the  injury,  there  was  no 

•  Shedd  V.  Moran,  10  111.  App.  618.  '  Atchison  etc.  R.  R.  Co.  v.  Moore, 

2  Bridger  v.  R.  R.  Co.,  27  S.  C.  459;  29  Kan.  632. 

13  Am.  St.  Rep.  653.     A  suit  in  a  ■"  Doulson  v.  Mathews,  4  Term  Rep. 

Georgia   court   was   founded    on   the  503;  Livingston  v.  Jefferson,  1  Brock, 

coinmon-law  right  of  action  for  an  ac-  203.     Aliter  in  Louisiana:   Holmes  v. 

cideut   which   occurred   in   Alabama.  Barclay,  4  La.  Ann.  63. 

Held,  that  the  Georgia  courts  were  '  Rundle  v.  Canal  Co.,  1  Wall.  Jr. 

not  bound  to  the  rulings  of  the  Ala-  275;  Thayer  v.  Brooks,  17  Ohio,  489; 

bama  courts  as  to  the  common  lawj  49  Am.  Dec.  474. 

Krogg  V.  R.  R.   Co.,  77  Ga.  202;  4  « VS^orster  v.  Lake  Co.,  25  N.  H. 

Am.  St.  Rep.  79.  525. 
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evidence  that  the  statute  of  such  adjoining  state  made  the 
injury  actionable,  nor  was  it  proved  that  the  defendant  had 
knowledge  that  his  dog  was  accustomed  to  bite  mankind,  and 
therefore  liable  at  comnrion  law.  Held,  that  the  action  would 
not  lie,  although  the  statute  of  Massachusetts  gives  an  action 
for  such  injuries  within  the  state:  Le  Forest  v.  Tolman,  111  Mass. 
109;  19  Am.  Rep.  400.  A  resident  of  Vermont  came  to  New 
York,  bought  liquor  of  A,  got  drunk,  went  home,  and  did  dam- 
age to  B's  property.  Held,  that  the  New  York  civil-damage 
act,  having  no  extraterritorial  effect,  could  not  be  invoked  by 
B  against  A:   Goodwin  v.  Young,  34  Hun,  252. 

§3733.     Statutory  Action  for  Causing  Death. — The 

remedy  under  the  statutes  giving  a  right  of  action  for  an 
injury  causing  death  is  purely  local,  and  the  action  can 
only  be  brought  in  the  state  whose  statutes  give  it,  and 
where  the  killing  and  death  took  place; ^  and  this  is  so 
whether  the  act  took  place  in  another  of  the  states  of 
the  Union  or  on  the  high  seas;''  or  the  parties  were 
citizens  of  the  state  where  suit  is  brought;  or  that  the 
wrong-doer  was  a  corporation  chartered  by  that  state;'  or 
that  the  injury  was  occasioned  by  negligence  which  was 
a  breach  of  a  contract  entered  into  in  that  state;*  or  that 
the  corporation  whose  wrongful  act  inflicted  the  injury 
was  chartered  both  in  the  state  where  the  death  occurred 
and  where  the  suit  was  brought;'  or  that  the  person  in- 

'  Whitford  v.  R.  R.  Co.,  23  N.  Y.  »  Mahler  v.  R.  R.  Co.,  45  Barb.  226: 

465;  Vandeventer  v.   R.   R.  Co.,   27  35  N.  Y.  352. 

Barb.  244;  Beach  v.  Bay  State  etc.  Co.,  »  Whitford  v.  R.  R.  Co.,  3  Bosw.  67; 

10  Abb.  Pr.  71;  30  Barb.  433;  revers-  23  N.  Y.  465;  Crowley  v.  R.  R.  Co., 

ing  27  Barb.   248;   6  Abb.   Pr.  415;  30  Barb.  99. 

Vanderwerken  «.  R.  R.   Co.,  6  Abb.  *  Id. 

Pr.  239;  Campbell  v.  Rogers,  2  Handy,  ^  State  v.  R.   R.  Co.,   45  Md.  41. 

110;  Willis  V.  R.  R.  Co.,  61  Tex.  432;  But  see  Berry  v.  R.  R.   Co.,  39  Ga. 

48  Am.  Rep.  301;  Nashville  etc.  R.  R.  554.     An  action  cannot  be  maintained 

Co.  V.  Eakin,  6  Cold.  582;  Hover  v.  in  Massachusetts  against    a  railroad 

R.  R.  Co.,  25  Ohio  St.  667;  Richard-  corporation,  operating  its  road  as  a 

son  I).  R.  R.  Cq.,  98  Mass.  85;  Wood-  continuous  line  in  that  state  and  in 

ard  V,  R.   R.   Co.,   10  Ohio  St.    121;  Connecticut,  under  the  laws  of  both, 

Needham  o.  R.  R.  Co.,  38  Vt.  299;  for  the  death  of  a  person  caused  by 

State  V.  R.  R.  Co.,  45  Md.  41;  Illinois  the  negligence  of  the  corporation  in 

etc.  R,  R.  Co.  V.  Cragin,  71  111.  177;  Connecticut,   the  laws  of  the  latter 

Maokey  v.  R.  R.  Co.,   14  Blatchf.  65;  state  not  afifordiug  the  like  remedy: 

Armstrong  v.  Beadle,  5  Saw.  484;  Vaw-  Davis  v.  R.  R.  Co.,  143  Mass.  301;  58 

ter  V.  R.  R.  Co.,  84  Mo.  679;  54  Am.  Am.  Rep.  138. 
Rep.  105;  Debevoise  v.  R.  R.  Co.,  98 
N.  Y.  465;  50  Am.  Rep.  683. 
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jured  was  brought  into  the  state  before  his  death,  and 
there  died.^  But  causes  of  action  of  this  character  aris- 
ing under  the  statutes  of  one  state  may  be  enforced  in 
another  state,  provided  it  is  made  to  appear  that  the  main- 
tenance of  such  action  is  in  conformity  with  the  policy  of 
the  state  in  which  the  action  is  brought,  or  is  recognized 
by  the  laws  of  that  state.^  It  is  not  necessary  that  the 
statute  in  the  place  where  the  wrong  was  committed 
should  be  precisely  the  same  as  that  of  the  state  where 
the  action  is  brought;  it  is  sufficient  that  it  should  be  of 
similar  import  and  character,  founded  upon  the  same 
general  policy.*    An  administrator  appointed  in  another 


1  Needham  v.  R.  E.  Co.,  38  Vt.  294; 
McCarthy  v.  R.  R.  Co.,  18  Kan.  46; 
26  Am.  Rep.  742.  In  an  action  in 
Iowa  for  the  death  of  the  plaintiff's 
intestate  by  the  negligence  of  the  de- 
fendant in  Missouri,  there  can  be  no 
recovery  under  the  Iowa  statute  with- 
out showing  a  corresponding  statute 
in  Missouri:  Hyde  v.  11.  R.  Co.,  61 
Iowa,  441;  47  Am.  Rep.  820. 

■'  Stallknecht  v.  R.  R.  Co.,  53  How. 
Pr.  305;  Selmaeto.  R.  R.  Co.  v.  Lacey, 
43  Ga.  106;  Western  etc.  R.  R.  Co.  v. 
Strong,  52Gra.  461;  Leonard  v.  Colum- 
bia Steam  Nav.  Co.,  84  N.  Y.  48;  38 
Am.  Rep.  491;  Bruce  v.  R.  R.  Co.,  83 
Ky.  174.  An  action  may  be  main- 
tained in  Iowa  against  a  railroad  com- 
pany for  negligently  killing  a  mule  in 
Illinois,  the  remedy  being  granted  by 
the  statutes  of  both  states:  Boyoe  v. 
R.  R.  Co.,  63  Iowa,  70;  50  Am.  Rep. 
730.  An  action  may  be  maintained  in 
Pennsylvania  against  a  foreign  corpo- 
ration served  with  process  in  Pennsyl- 
vania to  recover  for  negligence  in 
another  state,  the  statute  of  both 
states  allowing  such  remedy:  Knight 
V.  R.  R.  Co.,  108  Pa.  St.  250;  56  Am. 
Rep.  200. 

s  Stoeckman  v.  R.  R.  Co.,  15  Mo. 
App.  503;  Morris  v.  R.  R.  Co.,  65 
Iowa,  727;  54  Am.  Rep.  39;  Burns  v. 
R.  R.  Co.,  113  Ind.  169;  Leonard  v. 
Steam  Nav.  Co.,  84  N.  Y.  48;  38  Am. 
Rep.  491.  The  court  in  this  case  say: 
"At  common  law,  personal  actions, 
whether  ex  contractu  or  ex  delicto, 
are  transitory:  Bouvier's  Law  Diet., 


tits.  Personal  Actions,  Transitory  Ac- 
tions. And  these  actions  may  be 
brought  anywhere,  and  are  governed 
by  the  lex  fori:  Bouvier's  Law  Diet.; 
Story's  Conflict  of  Laws,  sec.  307  a, 
e.  The  cause  of  action  which  the  stat- 
utes of  Connecticut  created  is  transi- 
tory in  its  nature,  and  unless  excepted 
from  the  general  rule  as  to  places 
where  such  actions  may  be  brought, 
can  be  enforced  in  the  courts  of  this 
state  or  any  other  forum,  provided  the 
laws  of  that  forum  do  not  forbid  its 
maintenance.  In  this  state  it  is  held 
that  actions  will  lie  for  injuries  to  the 
person  committed  outside  of  the  terri- 
torial limits  of  the  state.  In  Smith  v. 
Bull,  17  Wend.  323,  it  was  decided 
that  an  action  for  an  assault  and  bat- 
tery committed  in  the  state  of  Penn- 
sylvania could  be  maintained  in  any 
court  of  common  pleas  of  this  state. 
The  rule,  no  doubt,  is,  that  all  com- 
mon-law actions  for  an  injury  in  a 
foreign  country  are  transitory  in  their 
character,  and  may  be  brought  in  an- 
other state  or  country  besides  that  in 
which  they  originated.  In  contempla- 
tion of  law  the  injury  arises  anywhere 
and  everywhere.  The  right  to  recover 
in  such  cases  rests  upon  the  presump- 
tion that  the  common  law  prevails  in 
such  other  state,  and  that  the  injured 
party  could  have  recovered  there  had 
the  action  been  brought  in  such  state. 
The  remedy  in  such  cases  is  given  by 
the  courts  of  one  country  or  state  upon 
the  principle  of  comity  which  is  due 
by  one  sovereign  state  or  country  to 
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state  cannot  sue  in  Kansas  for  the  negligent  killing  of  his 
intestate,  where  by  the  laws  of  the  state  of  his  appoint- 
ment he  cannot  maintain  such  an  action.*  In  Illinois  it 
is  held  that  a  foreign  administrator  cannot  sue  under  the 
statute,''  but  in  Indiana  the  general  statute  permits  it.' 
In  Alabama,  under  a  statute  giving  an  action  against  the 
county  where  one  was  killed  by  lynching,  etc.,  it  has  been 
held  that  aliens,  though  resident  abroad,  may  sue.* 


another  nnder  similar  circiimsta.nces. 
While  these  general  rules  are  recog- 
nized in  numerous  decisions  in  the 
courts  of  this  state,  it  is  also  held  that 
the  statutes  giving  an  action  for  dam- 
ages resulting  from  death  caused  by 
culpable  negligence  do  not  apply 
where  the  injury  was  not  committed 
in  this  state,  but  in  a  foreign  country, 
unless  it  is  proved  that  the  laws  of 
that  country  are  of  a  similar  character: 
Whitford  p.  R.  R.  Co.,  23  N.  Y.  465; 
Beach  v.  Bay  State  Steamboat  Co.,  30 
Barb.  433;  Crowley  v.  R.  R.  Co.,  30 
Barb.  99;  McDonald  v.  Mallory,  77 
N.  Y.  547;  33  Am.  Rep.  664.  These 
decisions  rest  upon  the  principle  that 
the  statutes  of  this  state  can  have  no 
operation  in  a  foreign  country  where 
similar  statutes  do  not  exist,  and  that 
it  is  not  a  legitimate  presumption  that 
the  statute  laws  of  other  states  or 
countries  are  similar  to  our  laws.  In 
Whitford  v.  R.  R.  Co.,  23  N.  Y.  465, 
the  injury  was  done  in  New  Granada. 
After  considering  the  eflFeot  of  the 
statute  in  a,  foreign  country,  Denio, 
J.,  remarks:  'Whatever  liability  the 
defendant  incurred  by  the  laws  of 
New  Granada,  by  the  act  [facts]  men- 
tioned in  the  complaint,  might  well  be 
enforced  in  the  courts  of  this  state; 
....  but  the  rule  of  decision  would 
still  be  the  law  of  New  Granada, 
which  the  court  and  jury  must  be 
made  acquainted  with  by  the  proof 
exhibited  before  them.'  The  doctrine 
of  this  case  is  approved  in  McDonald 
V.  Mallory,  77  N.  Y.  547;  33  Am.  Rep. 
664;  and  it  is  laid  down  by  Rapallo, 
J.,  that  where  the  wrong  is  committed 
in  a  foreign  state  or  country,  no  action 
'can  be  maintained  here  without  proof 
of  the  existence  of  a  similar  stateite  in 
the  place  where  the  w^rong  was  com- 


mitted.' The  rule  here  laid  down  ia 
just  and  reasonable;  and  it  is  not  es- 
sential that  the  statute  should  be  pre- 
cisely the  same  as  that  of  the  state 
where  the  action  is  given  by  law,  or 
where  it  was  brought,  but  merely  re- 
quires that  it  should  be  of  a  similar 
import  and  character.  The  statute  in 
this  state  is  certainly  of  the  same  na- 
ture, and  the  similarity  is  such  as  to 
authorize  the  conclusion  that  it  is 
founded  upon  the  same  principle  and 
possesses  the  same  general  attributes 
as  the  statutes  of  Connecticut  which 
have  been  cited.  The  same  remedy 
was  to  be  accomplished,  and  an  exam- 
ination of  the  different  provisions  evin- 
ces an  agreement  in  both  of  the  statutes 
as  to  their  main  features,  and  that 
they  are  substantially  alike,  and  to 
the  same  effect  as  to  the  survivorship 
of  the  action.  In  fact,  when  there  are 
similar  statutes,  instead  of  the  common 
law,  the  right  to  recover  damages 
stands  precisely  the  same  as  if  the 
common  law  in  both  states  relating  to 
the  subject  prevailed.  The  doctrine 
that  an  action  will  lie  when  the  com- 
mon law  or  the  statutes  of  different 
states  or  countries  correspond  is  sus- 
tained by  numerous  authorities:  Mad- 
razo  V.  Willes,  3  Barn.  &  Aid.  353; 
Melan  v.  Duke  De  Fitz  James,  1  Bos. 
&  P.  138;  Mostyn  v.  Fabrigas,  1  Cowp. 
161;  1  Smith's  Lead.  Cas.  963;  Shipp 
V.  McCraw,  3  Murph.  463;  Wall  v. 
Hoskins,  5  Ired.  177;  Stout  v.  Wood, 
1  Blackf.  71."' 

'  Limekiller  v.  R.  R.  Co.,  33  Kan. 
83;  52  Am.  Rep.  523. 

'  Illinois  etc.  R.  R.  Co.  v.  Cragin, 
71  111.  177. 

'  Jeffersonville  etc.  R.  R.  Co.  v. 
Hendricks,  26  Ind.  228;  41  Ind.  49. 

*  Luke  V.  Calhoun  Co.,  52  Ala.  115. 
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Illustrations. — The  plaintiff's  husband  received  injuries  in 
New  Jersey,  through  the  negligence  of  the  defendant,  which  re- 
sulted in  his  death.  Letters  of  administration  were  granted 
plaintiff  in  New  York.  The  statutes  of  New  Jersey  and  New 
York  giving  a  right  of  action  in  such  cases  are  substantially 
the  same.  Held,  that  plaintiff  could  maintain  an  action  in  the 
courts  of  New  York  against  the  defendant  for  causing  the  death 
of  her  husband  in  New  Jersey:  Dennick  v.  E.  R.  Co.,  103  U.  S. 
11. 

§  3734.  Remedies. — The  remedy  upon  a  contract,  both 
in  substance  and  form,  is  regulated  by  the  lex  fori,  and 
not  by  the  lex  loci  contractus,^  and  this  is  so  even  where 
the  contract  is  to  be  performed  at  the  place  where  it  was 
made.^  The  law  of  the  place  where  the  contract  is  made 
governs  as  to  the  rights  and  liabilities  of  the  parties;  that 
of  the  place  of  performance  as  to  the  enforcement.'    The 

562;  Jordan  v.  Thornton,  7  Ark.  Rep. 
224;  44  Am.  Deo.  546;  Roosa  v.  Crist, 
17  111.  450;  65  Am.  Dec.  679;  Everett 
V.  Herrin,  46  Me.  357;  74  Am.  Deo. 
455;  Heflferlin  v.  Sinainderfer,  2  Kan. 
401;  85  Am.  Dec.  593;  Coflfman  v. 
Bank,  40  Misa.  29;  90  Am.  Dec.  311; 
Ivey  V.  Lalland,  42  Miaa.  444;  97  Am. 
Deo.  475. 

2  Harker  v.  Brink,  24  N.  J.  L.  334; 
Wood  V.  Malin,  10  N.  J.  L.  208;  Gu- 
lick  V.  Loder,  1  N.  J.  L.  68;  Armour 
V.  MoMichael,  36  N.  J.  L.  92,  94;  Garr 
V.  Stokes,  1  Harr.  (Del.)  403,  405; 
Murray  v.  Gibson,  2  La.  Ann.  311; 
Roberts  v.  Wilkiuaon,  5  La.  Ann.  370, 
379;  Bacon  v.  Dahlgreen,  7  La.  Ann. 
600;  Collins  etc.  Co.  -v.  Burkam,  10 
Mich.  283. 

3  Burchard  v.  Dunbar,  82  HI.  450;  25 
Am.  Rep.  334.  The  contract  of  a  mar- 
ried woman  made  in  New  York,  and 
enforceable  in  equity  there,  but  presum- 
ably not  at  law,  will  not  be  enforced 
at  law  in  New  Jersey:  Bradley  v.  John- 
son, 46  N.  J.  L.  271.  And  see  Bank 
B.Williama,  46  Mias.  618;  12  Am.  Rep. 
319.  Where  a  married  woman,  having 
a  separate  eatate  in  lands  in  Missouri, 
makes  a  contract  in  another  state,  her 
capacity  tp  make  the  contract,  and  its 
validity,  are  to  be  determined  by  the 
law  of  Misaouri,  in  a  suit  in  a  Missouri 
court  to  enforce  such  contract  against 
her  separate  estate  there:  Johnston  v. 


'  Scoville  V.  Canfield,  14  Johns.  338; 
7  Am.  Dec.  467;  Jones  v.  Jones,  18  Ala. 
248;  Cox  v.  Adams,  2  Ga.  158;  Brent  v. 
Shouse,  15  La.  Ann.  110;  79  Am.  Dec. 
573;  De  Sobry  v.  De  Laistre,  2  Har.  & 
J.  191;  3  Am.  Dec.  535;  Dakin».  Pom- 
eroy,  9  Gill,  1;  Pitkin  v.  Thompson, 
13  Pick.  64;  Smith  v.  PinMla,  2  Johns. 
198;  Wataon  v.  Brewster,  7  Pa.  St. 
381;  Guliok  v.  Loder,  13  N.  J.  L.  68; 
23  Am.  Dec.  711;  Allen  v.  Watson,  2 
Hill,  319;  McKissick  v.  McKissiok,  6 
Humph.  75;  Atlanta  etc.  R.  R.  Co.  v. 
Tanner,  68  Ga.  384;  Bird  v.  Caritat,>  2 
Johns.  342;  3  Am.  Dec.  433;  Holmes 
V.  Remsen,  4  Johns.  Ch.  460;  8  Am. 
Deo.  581 ;  Bank  of  the  United  States  v. 
■Donnally,  8  Pet.  361;  Wilcox  «.  Hunt, 
13  Pet.  378;  Laird  v.  Hodges,  26  Ark. 
356;  Thornton  v.  Western  Reserve 
Farmers'  Ins.  Co.,  31  Pa.  St.  529; 
Denny  v.  Faulkner,  22  Kan.  89;  Alex- 
andria Canal  Co.  v.  Swann,  5  How.  S3; 
Columbia  Fire  Ins.  Co.  «.  Kinyon,  37 
N.  J.  L.  33;  Hinkley  v.  Marean,  3 
Mason,  88;  Willard  v.  Dorr,  3  Mason, 
91;  Burchard  v.  Dunbar,  82  111.  450; 
25  Am.  Rep.  334;  Mumford  v.  Canty, 
50  111.  570;  99  Am.  Dec.  525;  Cam- 
franque  ».  Burnell,  1  Wash.  C.  0.  340; 
Soudder  v.  Union  Nat.  Bank,  91  U.  S. 
406;  Atwateri).  Townsend,  4  Conn.  47; 
10  Am.  Deo.  97;  Suffolk  Bank  v.  Kidder, 
12  Vt.  464;  36  Am.  Dec.  354;  Wood  w. 
Watkinson,  17  Conn.  500;  44  Am.  Dec. 
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lex  fori  governs  in  determining  the  mode  of  trial,  includ- 
ing the  form  of  pleading,  the  quality  and  degree  of  evi- 
dence, and  the  mode  of  redress;'  or  whether  a  suit  is  to  be 
brought  in  the  name  of  the  assignor  of  the  contract  to 
the  use  of  the  assignee,  or  whether  it  shall  be  brought  in 
the  name  of  the  assignee.^  An  instrument  executed  with 
a  scroll  seal,  though  considered  a  deed  in  the  place  of  its 
execution,  yet  if  sued  on  in  a  state  where  scrolls  are  not. 
treated  as  seals,  the  rernedy  must  be  as  upon  an  unsealed 
simple  contract.'  And  a  note  with  a  scroll  seal,  although 
treated  as  a  simple  contract  in  the  state  where  made,  yet 
if  sued  in  a  state  where  the  scroll  seals  are  valid,  it  will  be 
regarded  as  a  specialty.* 

§  3735.  Defenses.  —  A  defense  or  discharge  which  is 
good  by  the  law  of  the  place  where  the  contract  is  made 
or  to  be  performed  is  of  equal  validity  wherever  the 
question  may  be  litigated.'  It  is  a  well-settled  principle 
that  if  a  party  be  justified  as  to  a  transaction  in  the 
country  where  it  took  place,  he  is  justified  everywhere.^ 
Thus  if  the  defense  of  infancy  is  valid  by  the  lex  loci  con- 
tractus, it  is  good  wherever  the  contract  may  be  sued  on;^ 
so  of  the  defense  of  tender  and  payment.* 

Gawtry,  11  Mo.  App.  322.     W^here  a  Bank  of  United  States  v.  Donnally,  8 

contract  of  an  equitable  character  is  Fet.  361, 

made  in  another  state,  in  which  there  ^  Vermont  Bank  v.  Porter,  5  Day, 
is  no  distinction  between  courts  of  law  316;  5  Am.  Dec.  157;  Hempstead  v. 
and  of  equity,  it  can  still  be  enforced  Beed,  6  Conn.  480;  Houghton  v.  Page, 
in  this  state  only  in  a  court  of  equity:  2  N.  H.  42;  9  Am.  Deo.  30;  Dyer  v. 
Burchard  v.  Dunbar,  82  111.  450;  25  Hunt,  5  N.  H.  401;  Hall  v.  Brood- 
Am.  Rep.  334.  man,  14  N.  H.  38;  Very  v.  McHenry, 

'  Harrison  v.  Edwards,  12  Vt.  648;  29  Me.  214;  Smith  v.  Smith,  2  Johns. 

36  Am.  Dec.  364.  235;  3  Am.   Deo.  410;  MoMenomy  v. 

2  Glenn  v.  Busey,  5  Mackey,  233.  Murray,  3  Johns.  Ch.  435;  Hicks  v. 

But  see  Levy  v.  Levy,  78  Pa.  St.  507;  Brown,   12  Johns.   142;  Blanchard  v. 

21  Am.  Rep.  35.  Russell,    13    Mass.    1;    7  Am.   Dec. 

'  Bank  of  United  States  «.  Donnally,  106. 

8  Pet.  361;  Le  Boy  ».  Beard,  8  How.  «  Shaver  v.  White,  6  Munf.  110;  8 

451;  Warren  v.  Lynch,  5  Johns.  239;  Am.  Dec.  730. 

Andrews  v.  Herriot,  4  Cow.  508;  Mere-  '  Thompson  v.  Ketcham,  8  Johns, 

deth  V.  Hinsdale,  2  Caines,  362;  Adam  190:  5  Am.  Deo.  332. 

V.  Kerr,  1  Bos.  &  B.  360.  "  Warder  v.   Arell,  2   Wash.    (Va.) 

♦  Watson  D.  Brewster,  7  Pa.  St.  381;  282;  1  Am.  Dec.  488;  Oilman  v.  Ste- 

Thrasher  v.  Everhart,  3  Gill  &  J.  234;  vens,  63  N.  H.  342. 
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§  3736.  Set-off  and  Counterclaim.  —  At  common  law, 
a  set-off  to  an  action  allowed  by  the  local  law  is  a  part 
of  the  remedy,  and  may  therefore  be  admissible  by  the 
lex  fori,  although  not  admissible  by  the  law  of  the  country 
where  the  contract  was  entered  into.'  But  where  a  de- 
fense inheres  in  the  transaction  itself,  and  does  not  arise 
out  of  something  wholly  distinct  and  independent,  it  may 
be  set  up  wherever  the  contract  is  put  in  suit,  and  its 
effect  must  be  determined  by  the  lex  loci  contractus,  and 
not  by  the  lex  fori." 

Illustrations.  —  The  plaintiff  was  located  and  doing  busi- 
ness in  Washington  city,  and  recovered  judgment  in  a  court  of 
Baltimore.  The  defendant  had  a  claim  for  damages  growing 
out  of  the  transaction.  Held,  that  the  mere  fact  that  the  plain- 
tiff was  a  non-resident  of  Baltimore  did  not  give  the  court  of 
equity  of  that  city  jurisdiction  to  restrain  the  judgment  against 
the  defendant  and  to  enforce  a  set-off:  Smith  v.  Washington  Gas 
Light  Co.,  31  Md.  12;  100  Am.  Dec.  49. 

§3737.  Judicial  Proceedings.  —  The  regularity  of  pro- 
ceedings by  which  personal  property  is  attached  and  sold 
under  execution  is  to  be  determined  by  the  laws  of  the 
state  in  which  such  proceedings  are  had.'  The  form  of 
judgments  to  be  rendered  and  of  executions  to  be  issued 
must  conform  to  the  lex  fori.*  In  the  absence  of  any 
finding  to  the  contrary,  it  will  be  assumed  in  favor  of  a 
judgment  in  an  action  on  a  contract  made  in  another 
state  that  -the  lex  loci  is  the  same  as  the  lexfori.^  Fraud 
practiced   iu    the   recovery   of    a    judgment   cannot    be 

'  Ruggles  V.  Keeler,  3  Johns.  263;  '  French  v.  Hall,  9  N.  H.  137;  32 

3  Am.  Dec.  482;  Carver  v.  Adams,  38  Am.  Dec.  341. 

Vt.  502;  Harrison  v.  Edwards,  12  Vt.  *  Woodbridge  v.  Wright,  3  Conn. 
648;  36  Am.  Dec.  364;  Gibbs  v.  How-  523,  526;  Atwater  v.  Townsend,  4 
ard,  2  N.  H.  296;  Bliss  v.  Houghton,  Conn.  47;  10  Am.  Dec.  97;  Smith  v. 
13  N.  H.  126;  Bank  of  Galliopolis  v.  Healy,  4  Conn.  49;  Hinkley  v.  Mar- 
Trimble,  6  B.  Men.  601;  Vermont  ean,  3  Mason,  88;  Titus  v.  Hobart,  5 
Baak  v.  Porter,  5  Day,  316;  5  Am.  Mason,  378;  Suydam  v.  Broaduaz,  14 
Dec.  157.  Pet.  67;  Toomer  v.  Dickerson,  37  Ga. 

''  Britton  v.  Bishop,  11  Vt.  70;  Har-  440;   Dimick  v.  Brooks,  21   Vt.  569; 

risou  V.  Edwards,  12  Vt.  648;  36  Am.  Battey  v.  Holbrook,  11  Gray,  212. 

Dec.  364.  '  Chapin  v.  Dobson,  78  K.   Y.  74; 

34  Am.  Rep.  512. 
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pleaded  in  an  action  thereon  brought  in  another  state, 
unless  such  a  defense  could  be  made  in  the  courts  of  the 
state  where  the  judgment  was  rendered/  An  action  lies 
in  Iowa  on  a  judgment  rendered  by  a  court  of  record  in 
Nebraska,  which  has  become  dormant  by  the  laws  of  that 
state.^  Where  suit  is  brought  on  a  foreign  judgment,  con- 
taining a  provision  allowing  interest  at  a  specified  rate, 
the  New  York  court  will  give  interest,  not  at  the  rate 
'  specified,  but  at  the  legal  rate  in  New  York.'  Where  pro- 
ceedings upon  a  judgment  are  stayed  by  the  law  of  the 
forum  where  it  is  obtained  for  a  certain  period,  the  judg- 
ment creditor  will  not  be  allowed,  during  such  period,  to 
proceed  in  another  jurisdiction  in  an  action  founded  upon 
such  judgment,  and  the  object  whereof  is  to  obtain  its 
satisfaction  by  applying  thereto  the  assets  of  his  debtor 
within  this  latter  jurisdiction.* 

§3738.  Limitations.  —  Where  the  limitation  merely 
bars  the  remedy,  the  lex  fori  governs,^  and  the  suit  must 
be  brought  within  the  time  prescribed  by  the  law  of  the 
place  where  the  remedy  is  sought,  even  though  the  law  of 
the  country  where  the  contract  was  entered  into  may  allow 
a  much  longer  time  in  which  to  bring  an  action;*  and  the 
statute  of  limitations  of  another  state,  where  the  contract 
was  made,  cannot  be  pleaded  in  bar.'     But  where  the  lex 

'  Barras  v.  Bidwell,  3  Woods,  5.  governs,   and  not  that  of  the  other 

'  David  V.  Porter,  51  Iowa,  254.  state:  Krogg  v.  R.  R.  Co.,  77  Ga.  202; 

3  Vi^ella  ti.  Davis,  105  N.  Y.  670.  4  Am.  St.  Rep.  79. 

*  Briggs  V.  Spencer,  3  Rob.  (La. )  265;  «  Paine  v.  Drew,  44  N.  H.  396;  Nash 

38  Am.  Dec.  239.  v.  Tapper,  1  Gaines,  402;  2  Am.  Deo. 

'  Benjamin's  Chalmers's  Digest,  art.  197. 
252;  Don  v.  Lippman,  5  Clark  &  F.  1;  '  Pearsall  v.  Dwight,  2  Mass.  84;  3 
LeRoyw.  Crowninshield,  2Mason,  151;  Am.  Dec.  35;  Ruggles  v.  Keeler,  3 
Putnam  v.  Dike,  13  Gray,  535;  Graves  Johns.  263;  3  Am.  Dec.  482;  Bulger  v. 
V.  Graves,  2  Bibb,  207;  4  Am.  Dec.  Roche,  11  Pick.  36;  22  Am.  Deo.  359; 
697;  Ashton  v.  Morgan,  2  Mart.  (La.)  Townsend  v.  Jemison,  9  How.  407;  Le 
336;  5  Am.  Dec.  733;  Jones  v.  Hook,  Roy  ji.  Crowninshield,  2  Mason,  151; 
2  Rand.  303;  14  Am.  Dec.  783.  VPhere  Egberts  i'.  Dibble,  3  McLean,  86;  Still- 
one  is  injured  in  a  railroad  accident  in  man  v.  White  Rook  Mfg.  Co.,  3  Wood. 
Alabama,  and  the  common  law  gives  &  M.  539.  Contra,  Gilpin  v.  Plummer, 
him  a  right  of  action  in  Georgia,  where  2  Cranch  C.  C.  54;  Loveland  v.  David- 
he  begins  suit  for  damages,  the  statute  son.  3  Pa.  L.  J.  377;  Hoag  v.  Dessau, 
of  limitations  of  the  place  of  the  forum  1  Pittsb.  Rep.  390. 
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loci  contractus  declares  that  all  rights  to  debts  due  more 
than  a  prescribed  number  of  years  shall  be  deemed  to  be 
extinguished,  or  that  all  titles  to  real  and  personal  prop- 
erty not  pursued  within  a  specified  time  shall  be  deemed 
to  fix  and  rest  in  the  adverse  possessor,  such  laws  of  limi- 
tation will  be  a  bar  to  an  action  in  another  state,  where  a 
greater  length  of  time  is  allowed,  or  there  is  no  prescrip- 
tion at  all.^  So  where  a  statute  gives  a  right  unknown  to 
the  common  law,  and  limits  the  time  within  which  an 
action  shall  be  brought  to  assert  it,  the  limitation  will  be 
enforced  by  the  courts  of  any  state  wherein  the  plaintiff 
may  sue.^ 

§  3739.  Evidence.  —  Questions  of  evidence  are  to  be 
determined  exclusively  by  the  lex  jori?  The  question 
whether  a  contract  may  be  proved  by  parol  or  written 
evidence  must  be  adduced,  or  whether  parol  evidence  may 
be  received  to  show  the  actual  agreement  of  the  parties  to 
a  blank  indorsement  of  a  negotiable  instrument,  must  be 
determined  by  the  law  of  the  state  where  the  action  is 
brought,  and  not  by  that  of  the  state  where  the  contract 
was  made.* 

§  3740.  Interest. — The  rate  of  interest  is  governed  by 
the  lex  loci  contractus,^  unless  the  contract  is  to  be  per- 
formed in  another  state.'    A  note  executed  in  one  state, 

'  Hamilton  v.  Cooper,  Walk.  542;  12  '  HoUey  v.  HoUey,  Litt.  Sel.  Cas. 

Am.   Deo.  588;-  Brent  v.  Chapman,  5  505;    12   Am.    Dee.    342;   Phinney  v. 

Cranoh,     358;     Shelby     v.    Guy,     11  Baldwin,  16  III.  108;  61  Am.  Deo.  62; 

Wheat.    361,    371,    372;    Beokford   v.  Sutro  Tunnel   Co.  v.  Beloher  Mining 

Wade,  17  Vea.  88;  Newby  v.  Blaky,  3  Co.,  19  TSTev.  121.     Interest  on  a  note 

Hen.   &  M.  57;   Huber   v.  Steiner,  2  executed    in    Georgia,    and    payable 

Bing.  N.   C.   201,  211;   Don  v.  Lipp-  there,  but  sued  in  Alabama,  is  gov- 

man,  5  Clark  &  F.  1;  Woodbridge  v.  erned  by  the  Georgia  law:    Camp  ». 

Austin,  2  Tyler,  364;  4  Am.  Deo.  740;  Randle,  81  Ala.  240. 

Broh  V.  Jenkins,  9  Mart.  526;  13  Am.  "  Roberts  v.  McNeely,  7  Jones,  506; 

Deo.  320.  78  Am.  Deo.  261;  Steward  v.  EUiee,  2 

2  Boyd  V.  Clark,  8  Fed.  Rep.  849.  Paige,  604;  Thompson  v.  Ketohum,  4 

'  Kirtland  v.  Wanzer,  2  Duer,  278;  Johns.  285;  Fanning  v.  Consequa,   17 

Bloomer  «.  Bloomer,  2  Brad.  App.  339.  Johns.  511;  8  Am.  Dec.  442;  Murphy 

"    •  Downer  v.  Chesebrough,  36  Conn.  v.  Gaskins,  28  Gratt.   207;  Connor  ». 

39;  4  Am.  Rep.  29.  Bellamont,  2  Atk.  382;  Story's  Cou- 
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but  payable  in  another,  draws  interest  after  maturity, 
according  to  the  legal  rate  allowed  iu  the  state  in  which 
it  is  ma'de  payable/ 

Where  interest  is  allowed,  not  under  contract,  but  as 
damages,  the  rate  musi  be  according  to  the  lex  fori} 
After  judgment  recovered,  the  rate  of  interest  is  governed 
by  the  lex  fori?  When  the  rate  of  interest  at  the  place 
of  contract  differs  from  the  rate  at  the  place  of  payment, 
the  parties  may  contract  for  either  rate,  and  the  contract 
will  be  upheld.*  The  fact  that  the  higher  rate  of  interest 
allowed  by  the  law  of  the  place  of  the  making  of  the  note 
is  specified  therein  is  evidence  of  the  intention  of  the 
parties  to  contract  with  reference  to  that  law,  rather  than 
with  reference  to  the  law  of  the  place  of  payment.*  A 
contract  made  in  another  state  between  its  citizens,  and 
to  be  performed  there,  by  which  interest  beyond  six  per 
cent  per  annum  was  agreed  to  be  paid,  must  be  governed 
by  the  lex  loci  contractus,  and  will  therefore  be  held  void,  it 
being  so  declared  by  statute  in  that  state.  And  such  con- 
tract, though  void  by  a  penal  statute,  cannot  be  enforced 
in  the  forum." 

Illustrations.  —  The  borrower  resided  in  Ohio,  the  laws  of 
which  state,  at  the  time,  allowed  parties  to  contract  for  any 
rate  of  interest  not  exceeding  ten  per  cent,  and  the  lender  re- 
sided in  Pennsylvania,  where  six  per  cent  was  the  legal  rate  of 
interest.  Held,  that  on  a  loan  made  in  Ohio,  the  parties  had  a 
right  to  stipulate  in  the  note  for  interest  at  ten  per  cent  per 
annum,  payable  semi-annually,  and  make  the  note  payable  in 
Pennsylvania,  without  thereby  rendering  the  contract  usurious: 
Kilgpre  v.  Dempsey,  25  Ohio  St.  413;  18  Am.  Rep.  306. 

fliot  of  Laws,  sec.  291;  2  Kent's  Com.  'Cromwell    v.    County  of   Sao,   96 

460.     Interest  given  by  way  of  dam-  U.  S.  62;  Miller  v.    Tiffany,   1  Wall, 

age  for  non-performance  of  contract,  298;  Chapman  v.  Robertson,  6  Paige, 

which  is  made  in  one  place,  but  to  be  627;    31    Am.    Dec.    264;    Kilgore   v. 

performed  in  another,  is  the  interest  Dempsey,    25   Ohio  St.  413;    18   Am. 

of    the   place   of    payment:    Peck    v.  Rep.   306;  Peck  v.  Mayo,  14  Vt.  33; 

Mayo,  14  Vt.  33;  39  Am.  Deo.  205.  39  Am.  Dec.  205;  Butlers  v.  Olds,  11 

'  Lapice  v.   Smith,    13  La.  91;    33  Iowa,  1;  Story's  Conflict  of  Laws,  sec 

Am.  Deo.  555.  291. 

^  Goddard  v.  Foster,   17  "Wall.   123;  »  New  England  Mortgage   Security 

Cooper  V.  Sandford,  4  Yerg.  452;  26  Co.  v.  Vader,  28  Fed.  Rep.  265. 

Am.  Deo.  239.  o  Houghton  v.  Page,  2  N.   H.  42;  9 

*  Hoag  V.  Dcssan,  1  Pittsb.  Rep.  390.  Am.  Deo.  30. 
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§  3741.  Constitutional  Law  —  Defined  and  Illustrated. 
—  The  term  "  constitution "  is  defined  as  the  body  of 
rules  and  maxims,  whether  written  or  unwritten,  in  ac- 
cordance with  wliich  the  powers  of  sovereignty  are 
habitually  exercised.*  A  law  is  unconstitutional  when  it 
is  opposed  to  the  principles  or  rules  of  the  constitution  of 
the  state.  Whether  it  is  void  or  not  depends  upon 
whether,  according  to  the  theory  of  the  government,  any 
tribunal  or  officer  is  empowered  to  judge  of  violations  of 
the  constitution,  and  to  keep  the  legislature  within  the 
limits  of  a  delegated  authority  by  annulling  whatever  acts 
exceed  it.  According  to  the  theory  of  British  constitu- 
tional law,  the  Parliament  possesses  and  wields  supreme 
power,^  and  if  its  enactments  conflict  with  the  constitution, 

'  Cooley  on  Constitutional  Limita         '  1  Bla.  Com.  161. 
tions,  2. 
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they  are  nevertheless  valid,  and  must  operate  as  modifica- 
tions or  amendments  of  it.  But  in  America  the  legisla- 
ture acts  under  a  delegated  authority,  limited  by  the 
constitution  itself,  and  the  judiciary  is  empowered  to 
declare  what  the  law  is,  and  therefore  an  unconstitutional 
enactment  must  fall  when  it  is  subjected  to  the  ordeal  of 
the  courts.'  On  the  other  hand,  American  legislatures 
have  the  same  unlimited  power  of  legislation  as  the 
British  Parliament,  except  where  they  are  restrained  by 
the  written  constitutions.^  A  person  may  waive  a  con- 
stitutional provision  for  his  benefit,'  except  where  com- 
pliance with  it  is  absolutely  required.*  One  who  procures 
the  passage  of  an  act,  or  afterwards  sanctions  it  or  derives 
interest  or  consideration  from  it,  should  not  be  allowed  to 
retain  his  advantage,  or  keep  his  consideration,  and  then 
repudiate  the  act  as  unconstitutional.' 

§  3742.  Construction  of  Constitutions.  —  The  rules 
concerning  the  construction  of  statutes  apply  likewise  to 
the  construction  of  constitutions.^  The  contemporaneous 
construction  of  a  constitution,  as  manifested  by  the  legis- 
lature, in  which  were  many  framers  of  that  instrument, 
and  sanctioned  by  the  acts  and  acquiescence  of  subsequent 
legislatures,  and  by  all  the  departments  of  the  state  gov- 
ernment during  a  period  of  twenty  years,  followed  by  the 
solemn  adjudication  of  the  courts,  will  not  afterwards  be 
departed  from.^  In  construing  constitutions,  no  word  is 
to  be  rejected  or  disregarded  which  may  have  a  material 

'  Cooley  on  Constitutional  Law,  24;  Drake,  46  N.  Y.  325;  Voae  v.  Cockroft, 

Bloodgood  V.  R.  E.  Co.,  31  Wend.  9;  44  N.  Y.  423;  Donnelly  v.  Corbett,  7 

31   Am.   Dec.  313;  State  v.   Reid,  1  N.  Y.  507;  Baker  v.  Braman,  6  Hill, 

Ala.  612;  35  Am.  Dec.  44;  Taylor  v.  47;  40  Am.  Dec.  387. 
Porter,   4    Hill,    143;    40    Am.    Dec.        *  Id. 
275.  *  Ferguson  v.  Landram,  5  Buab,  230; 

'  Thorpe  v.  R.  R.  Co.,  27  Vt.  140;  96  Am.  Dec.  350. 
62  Am.  Dec.  625.  "  See  post,   Chapter  Statutes;  Mc- 

"  Lee  V.  TillotBou,  24  Wend.  337;  35  Ginnis  v.  State,  9  Humph.  43;  49  Am. 

Am.  Dec.  624;  Embury  v.  Conner,  3  Dec.  697. 

N.  Y.  518;  53  Am.  Deo.  325;  Smith  v.        '  Bruce  v.  Schuyler,  4  Gilm.  221;  46 

R.  R.  Co.,  24  N.  Y.  238;  Detmold  v.  Am.  Dec.  447. 
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bearing  on  the  rights  of  citizens,  and  such  construction 
should  be  given  as  will  best  protect  private  rights.' 
Where  the  framers  of  an  amendment  borrow  provisions 
from  constitutions  of  other  states,  which  have  received  a 
judicial  construction,  it  is  presumed  that  they  adopted 
such  provisions  in  view  of  such  construction  and  ac- 
quiesced in  its  correctness.^  So  where  the  framers  of  a 
new  constitution  adopt  a  provision  substantially  the  same 
as  one  contained  in  a  former  constitution,  to  which  a  cer- 
tain construction  has  been  given,  they  are  presumed  to 
have  intended  that  it  should  have  the  same  meaning 
which  it  had  under  the  former  constitution.'  The  ex- 
pression of  one  thing  in  a  constitution  is  necessarily  the 
exclusion  of  things  not  expressed,  and  this  is  especially 
true  of  constitutional  provisions  declaratory  in  their 
nature.^  Inhibitions  of  a  constitution  as  to  legislation 
are  equally  effective  when  they  arise  by  implication,  as 
by  expression;  and  this  is  the  case  when  the  legislative 
provision  is  repugnant  to  some  provision  of  the  constitu- 
tion.' Where  there  is  an  irreconcilable  conflict  between 
two  provisions  of  a  constitution,  the  more  comprehensive 
and  specific  provision  should  control.'  Words  used  in  a 
constitution  will  be  accorded  their  popular  rather  than 
their  technical  signification,  unless  the  nature  of  the  sub- 
ject, or  the  text,  suggests  their  use  in  their  technical 
sense.  They  must  be  taken  in  their  ordinary  and  com- 
mon acceptation,  because  they  are  presumed  to  have  been 
so  understood  by  their  framers  and  by  the  people.'  The 
word  "  law,"  as  used  in  a  constitution,  signifies  a  statute, 
bill,  or  legislative  enactment,  regardless  of  its  constitu- 
tionality  or  validity.' 

'  Thompsons.  Gulf  etc.  Co.,  3  How.  "*  Page  v.  Allen,  58  Pa.  St.  338;  98 

240;  34  Am.  Dee.  81.  Am.  Deo.  272. 

2  People  V.  Coleman,  4  Cal.  46;  60  «  Gulf,  Colorado,  etc.  R.  R.  Co,  v. 

Am.  Deo.  582.            ■  Rambolt,  67  Tex.  654. 

'  Morgan  v.  Dudley,  18  B.  Mon.  693;  '  MUler  v.  Dunn,  72  Cal.  462;  1  Am. 

68  Am.  Deo.  735.  St.  Rep.  67. 

'  Page  V.  Allen,  58  Pa.  St.  338;  98  »  Miller  v.  Dunn,  72  Cal.  462;  1  Am. 

Am.  Deo.  272.  St.  Rep.  67. 
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§  3743.    Constitutions — How  Established  and  Amended. 

— The  written  constitutions  of  the  states  have  been 
adopted  by  the  people  thereof  in  convention  assembled. 
The  people  of  the  territories  have  the  power,  through  a 
constitutional  covention,  to  form  for  themselves  state  con- 
stitutions, with  the  consent  of  Congress  first  obtained  by 
an  enabling  act,  but  only  in  the  manner  prescribed  by  such 
act.^  Such  a  constitution  is  not,  however,  operative  until 
adopted  by  the  people  at  an  election.^  The  constitution' 
may  be  amended  or  revised  or  altered  in  the  mode  pre- 
scribed in  it  by  a  convention,  or  by  the  legislature  after 
the  submission  of  the  amendment  to  a  vote  of  the  peo- 
ple.'*  It  does  not  change  any  rights,  duties,  requirements, 
or  obligations  that  were  created  by  or  dependent  upon 
any  territorial  act,  until  it  has  received  such  sanction.' 
And  the  amendment  does  not  generally  become  operative 
by  a  majority  vote  in  its  favor  until  after  the  ofiicial 
promulgation  of  the  result.'  An  amendment  to  a  consti- 
tution can  be  made  only  in  the  mode  provided  by  the 
instrument  itself,  which  must  be  strictly  followed.'  The 
supreme  court  has  power  to  determine  whether  or  not 
amendments  to  a  state  constitution  have  been  legally 
proposed  and  ratified  by  the  legislature  in  the  manner 
prescribed  by  the  constitution.'  Where  an  amendment, 
proposed  in  the  legislature,  was  not  entered  upon  the 
journal  of  either  house,  as  required  bj'  the  constitution  of 
Nevada,  such  omission  was  held  fatal  to  its  adoption,  not- 

^  Cooley  on  Constitutional  Limita.-  the  whole  number  of  votes  cast  at  the 

tions,  30.  election  at  which  the  amendment  is 

^  Parker  v.  Smith,  3  Minn.  240;  74  submitted  may  be  taken  as  the  num- 

Am.  Deo.  749.     See  Brittle  ».  People,  ber  of  electors  of  the  state:  State  v. 

2  Neb.  198.  Swift,  69  Ind.  505. 

J,'  Or  the  bill  of  rights:  State  ».  Cox,  *  Parker  v.  Smith,  3  Minn.  240;  74 

3'  Ark.  4,S6.  Am.  Dec.  749. 

'  See  Stimsou's  American    Statute  '  People  v.  Norton,  59  Barb.  167; 

Law,  sees.  990,  994.    A  general  revis-  State  v.  Morgan  City,  32  La.  Ann.  81, 

ion,  by  the  constitution  of  most  of  the  '  State  v.  Tufly,  19  Nev.  391;  3  Am. 

states,  must  be  by  a  convention  and  St.    Rep.    895;    In   re   Constitutional 

submission.     It  requires  a  majority  of  Convention,  14  R.  I.  649. 

the  electors  of  Indiana  to  ratify  an  '  State  v.  McBride,  4  Mo.  303;  29 

amendment  to  the  constitution,  but  Am.  Dec.  636. 
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withstanding  a  majority  of  the  electors  of  the  state  after- 
wards, at  a  general  election,  ratified  the  amendment.*  A 
constitutional  provision  requiring  amendments  to  the 
constitution  to  be  entered  on  the  journals  of  the  senate 
and  assembly  is  satisfied  by  the  entry  on  such  journals  of 
an  identifying  reference.  The  amendment  need  not  be 
copied  in  full  upon  such  journal.^  Where  the  convention 
is  called  to  amend  the  constitution  in  a  certain  part, 
amendments  to  other  parts  cannot  be  submitted  to  the 
people.'  The  statute  calling  the  convention  being  the 
creator,  the  delegates  possess  no  inherent  power,  and 
when  convened  by  law  at  the  time  and  place  fixed  in  it, 
sit  and  act  under  it  as  their  letter  of  attorney  from  the 
people  themselves.^  A  state  constitutional  convention 
has  no  power  to  pass  an  ordinance  repealing  acts  of  the 
state  legislature,  under  which  private  rights  have  become 
vested.*  It  has  no  power  to  grant  new  trials.'  Where  the 
convention  has  acted  within  the  scope  of  its  powers, 
errors  of  procedure  cannot  afterwards  be  inquired  into 
by  the  courts.'  Where  legislation  is  necessary  to  give 
effect  to  the  provision,  the  laws  in  force  at  the  time 
remain  in  force  until  such  legislation  takes  place.'  A 
prohibition  in  a  constitution  against  local  or  special  legis- 
lation is  prospective  only,  merely  imposing  restrictions  on 
future  legislation,  and  does  not  repeal  local  statutes  con- 
taining provisions  inconsistent  therewith,  and  in  force  at 
the  time  of  the  adoption  of  the  constitution.  Nor  is  it 
the  intent  and  meaning"  of  the  constitution  that  all  future 
legislation  should  be  conditioned  on  the  repeal  of  such  local 
laws.'    A  constitutional  convention  has  full  control  of  all 

1  State  V.  Tufly,  19  Nev.  391;  3  Am.  "  Gibbes  v.  R.  R.  Co.,  13  S.  C.  228. 
St.  Rep.  895.  See  Koehler  v.  Hill,  60  «  Lawson  v.  Jeflries,  47  Miss.  686; 
Iowa,  543.  12  Am.  Rep.  342. 

2  Oakland  Paving  Co.  v.  Tompkins,  '  Wells  v.  Bain,  75  Pa.  St.  39;  15 
72  Cal.  5;  1  Am.  St.  Rep.  17.  Am.  Rep.  563. 

'  Opinion  of  the   Judges,   6   Ciish.  *  Supervisors  v.    Stout,   9  W.   Va. 

573.  703. 

*  Wells  V.  Bain,  75  Pa.  St.  39;  15  '  Evans  v.  Phillipi,  117  Pa.  St.  226; 

Am.  Rep.  563.  2  Am.  St.  Rep.  655. 


§3744 


CONSTITUTIONAL   LAW. 


5882 


its  proceedings,  and  may  provide  in  such  manner  as  it 
sees  fit  to  perpetuate  its  record,  either  by  printing  or 
manuscript.* 

§  3744.  Power  of  Courts  as  to  Questions  of  Constitu- 
tionality. — The  courts  have  the  power,  and  it  is  their  duty, 
to  determine  whether  a  legislative  enactment  drawn  in 
question  in  a  suit  before  them  is  within  the  power  of  the 
legislature,  or  is  repugnant  to  the  federal  or  the  state  con- 
stitution, and  if  found  to  be  the  latter,  to  declare  it  uncon- 
stitutional and  void.^  Acts  clearly  unconstitutional  must 
be  declared  so  by  the  judiciary,  without  reference  to  their 
expediency;  and  the  pecuniary  interests  of  the  people  or 
sympathy  for  their  misfortunes  cannot   be  considered.' 


'  Goodrich  v.  Moore,  2  Minn.  61;  72 
Am.  Deo.  74. 

2  Bailey  v.  Gentry,  I  Mo.  164;  13 
Am.  Dec.  484;  Calder  v.  Bull,  3  Dall. 
386;  R.  R.  Co.  v.  Comm'ra,  1  Ohio  St. 
77;  Dawson  ».  Shaver,  1  Blackf.  206; 
Crowse  v.  Crowae,  54  Pa.  St.  255; 
Korris  v.  Trustees,  7  Gill  &  J.  7; 
Dyer  v.  Bridge  Co.,  2  Port.  303;  Cot- 
ton I).  Comm'rs,  6  Fla.  610;  Tate  v. 
Bell,  4  Yerg.  202;  26  Am.  Dec.  221; 
Bliss  V.  Com.  2  Litt.  90;  13  Am. 
Dec.  251;  Phoebe  v.  Jay,  1  Breese, 
209;  Dow  v.  Norris,  4  N.  H.  16;  17 
Am.  Dec.  400;  King  v.  Bank,  15  Mass. 
447;  People  v.  Foot,  19  Johns.  58; 
Bailey  v.  R.  R.  Co.,  4  Harr.  (Del.) 
389;  44  Am.  Dec.  593;  Pacific  R.  R. 
Co.  V.  Governor,  23  Mo.  .353;  66  Am. 
Dec.  673;  Denham  v.  Holeman,  26 
Ga.  182;  71  Am.  Dec.  198.  "The 
constitution  of  this  state,  composed  of 
the  declaration  of  rights  and  form  of 
government,  is  the  immediate  work  of 
the  people  in  their  sovereign  capacity, 
and  contains  standing  evidences  of 
their  permanent  will.  It  portions  out 
supreme  power,  and  assigns  it  to  dif- 
ferent departments,  prescribing  to 
each  the  authority  it  may  exercise, 
and  specifying  that  from  the  exer- 
cise of  which  it  must  abstain.  The 
public  functionaries  move,  then,  in  a 
subordinate  character,  and  must  con- 
form to  the  fundamental  laws  or  pre- 
scripts of  the  creating  power.  When 
they  transcend  defined,  limits  their  acts 


are  unauthorized,  and  being  without 
warrant,  are  necessarily  to  be  viewed 
as  nullities.  If  considered  as  valid 
acts,  the  distinction  between  unlimited 
and  circumscribed  authority  is  done 
away;  the  derivative  exerts  original 
power,  and  of  constitutional  law  noth- 
ing is  left  but  the  name.  The  legisla- 
tive department  is  nearest  to  the 
source  of  power,  and  is  manifestly  the 
predominant  branch  of  the  govern- 
ment. Its  authority  is  extensive  and 
complex,  and  being  less  susceptible,  on 
that  account,  of  limitation,  is  more  lia- 
ble to  be  exceeded  in  practice.  Its 
acts  out  of  the  limit  of  authority  as- 
suming the  garb  of  law  will  be  pro- 
nounced nullities  by  the  courts  of  jus- 
tice, it  being  their  province  to  decide 
upon  the  law  arising  in  questions 
judicially  before  them,  and  upon  the 
constitution  as  the  paramount  law; 
but  this  is  more  in  fulfillment  of  their 
own  duty  than  to  restrain  the  excesses 
of  a  co-ordinate  department  of  the 
government.  The  check  to  legislative 
encroachments  is  to  be  found  in  the 
declaration  that  the  legislative,  execu- 
tive, and  judicial  powers  ought  to  be 
kept  separate  and  distinct,  and  in  the 
solemn  obligations  of  fidelity  to  the 
constitution  under  which  all  legislative 
functions  are  performed":  Crane  v. 
Meginnis,  1  Gill  &  J.  463;  19  Am. 
Dec.  238. 

'  Cofifman  v.  Bank,  40  Miss.  29;  90 
Am.  Dec.  311. 
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The  power  to  pass  upon  a  question  of  the  constitution- 
ality of  a  statute  belongs  to  all  courts  of  any  grade,'  though 
it  has  been  thought  in  one  case  that  only  the  superior 
courts  should  take  upon  themselves  to  deny  the  validity 
of  a  statute.^  The  decision  of  the  court  of  final  resort  is 
binding  upon  all  other  courts  until  reversed.  Thus  the 
judgment  of  the  highest  court  in  the  state  on  the  consti- 
tutionality of  a  statute  of  the  state  under  the  state  con- 
stitution is  binding  on  all  inferior  courts  in  the  state,' 
and  upon  the  federal  courts;*  while  the  decision  of  the 
federal  supreme  court  as  to  federal  questions  is  binding 
on  all  state  courts.* 

§  3745.  When  Court  will  not  Declare  Statute  Void. — 
A  court  will  not,  as  a  rule,  express  an  opinion  adverse  to 
the  validity  of  a  statute,  unless  it  becomes  absolutely 
necessary  to  the  determination  of  a  cause  before  it;*  nor 
where  there  is  not  a  majority  of  the  judges  upon  the  bench 
to  hear  and  decide  the  question;^  nor  in  preliminary  pro- 
ceedings in  the  case;*  nor  at  the  suit  of  a  mere  volunteer, 
or  one  whose  rights  are  not  affected,  and  who  has  no  partic- 
ular interest  in  defeating  it;'  nor  will  a  court  declare  a  stat- 

^  Cooley  on  Constitutional  Law,  145.  v.  Barnett,  15  Vt.  745;  40  Am.  705; 

'  Ortman  v.  Greenman,  4  Mich.  291.  Larrabee  v.  Talbott,  5  Gill,  426;  46  Am. 

Contra,  Maberry  v.  Kelly,  1  Kan.  116.  Dec.   637;  Brigbam  v.    Henderson,    1 

3  Palmer  v.  Lawrence,  5  N.  Y.  389;  Cnsh.  430;  48  Am.  Dec.  610;  Scribner 

Wheeler  v.  Rice,  4  Brewst.  129.  v.  Fisher,  2  Gray,  48;  Baxley  v.  Linah, 

*  Atlantic  etc.  R.  R.  Co.  v.  Georgia,  16  Pa.  St.  241;  55  Am.  Dec.  494. 

98  U.  S.  359;  Bank  v.  Bermington,  16  *  Cooley  on  Constitutional  Law,  146; 
Blatchf .  53;  Dundee  Mortgage  Co.  v.  Hoover  v.  Wood,  9  Ind.  286;  Smith  v. 
Parish,  24  Fed.  Rep.  197;  Lamborn  v.  Speed,  50  Ala.  277;  Ireland  v.  Turn- 
Dickinson  County  Comm'rs,  97  U.  S.  pike  Co.,  19  Ohio  St.  373;  Mobile  etc. 
181;  Davie  v.  Briggs,  97  U.  S.  628;  R.  R.  Co.  v.  State,  29  Ala.  573;  Frees 
Railroad  Companies  o.  Gainea,  97  v.  Ford,  6  N.  Y.  177. 
tr.  S.  697.  '  Cooley  on  Constitutional  Limita- 

*  Frey  v.  Kirk,  4  Gill  &  J.  509;  23  tions,  161. 

Am.  Deo.  581;  Linn  v.  Bank,  2  111.  87;  «  Lothrop  v.  Stedman,  42  Conn.  583; 

25  Am.  Dec.  71;  Black  v.  Lusk,  69  Deering  v.   R.  R;   Co.,  31   Me.    172; 

111.  70;  MoFarland  v.  State  Bank,  4  Havemeyer  v.  Ingersoll,  12  Abb.  Pr., 

Ark.  44;  37  Am.  Deo.   761;  Bank  v.  N.  S.,  301;    Brien  v.  Clay,  1   E.  D. 

Maugan,  28  Pa.  St.  452;  Bell  v.  Per-  Smith,  649. 

kins,   Peck,  261;  14  Am.   Dee.    745;  »  Marshall  v.  Donovan,  10  Bush,  681; 

Terry  v.  Bleight,  3  T.  B.  Mon.  270;  16  Mobile  R.  R.  Co.  v.  State,  29  Ala.  573; 

Am.  Deo.  101;  Stalker  v.  McDonald,  Haskell  v.  New  Bedford,  108  Mass. 

6  Hill,  93;  40  Am.  Dec.  389;  Armington  208;  Embury  v.  Conner,  3  N.  Y.  511; 
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ute  unconstitutional  and  void  when  the  objection  to  it  is 
merely  that  it  is  unjust  and  oppressive,  and  violates  rights 
and  privileges  of  the  citizen,  unless  it  can  be  shown  that 
such  injustice  is  prohibited,  or  such  rights  and  privileges 
guaranteed  by  the  constitution.'     The  presumption  is  in 

not  in  harmony  with  the  structure  of 
our  ideas  of  natural  government."  So 
in  County  Court  of  St.  Louis  v.  Gris- 
■wold,58Mo.  175,  the  court  say:  "Upon 
principle  and  authority  the  rule  is 
settled  that  acts  of  the  legislature  are 
to  be  presumed  constitutional  until 
the  contrary  is  clearly  shown;  and  it 
is  only  when  they  manifestly  infringe 
on  some  provision  of  the  constitution 
that  they  can  be  declared  void.  For 
that  reason,  wherever  there  is  a  doubt, 
it  is  to  be  construed  in  favor  of  the 
validity  of  the  enactment:  State  v. 
E.  R.  Co.,  48  Mo.  468.  That  the  law 
is  unjust,  or  impolitic,  or  oppressive, 
will  not  authorize  a  court  to  declare 
it  illegal,  unless  it  violates  some  spe- 
cific provision  of  the  constitution.  The 
subject  was  thoroughly  discussed  by 
Mr.  Justice  Gamble  in  Hamilton  v. 
St.  Louis  County  Court,  15  Mo.  3, 
where,  in  conformity  with  all  the 
authorities,  he  stated  the  true  doctrine 
that  no  court  was  authorized  to  declare 
an  act  of  the  legislature  void  without 
being  able  to  point  out  some  specific 
clause  of  the  constitution  to  which  it 
was  repugnant.  A  law  may  be  unjust 
in  its  operation,  or  even  in  the  princi- 
ples upon  which  it  was  founded,  but 
that  would  not -justify  a  court  in  ex- 
panding the  prohibitions  in  the  consti- 
tution beyond  their  natural  and  origi- 
nal meaning  in  order  to  remedy  an 
evil  in  any  particular  case  ":  Moor  v, 
Veazie,  32  Me.  343;  52  Am.  Dec.  055; 
Winter  v.  Jones,  10  Ga.  190;  54  Am. 
Deo.  379;  Sharpless  v.  Mayor,  21  Pa. 
St.  147;  59  Am.  Dec.  759;  Thorpe  v. 
San  Francisco,  4  Cal.  157;  Thompson  ». 
Williams,  6  Cal.  89;  People  v.  Rogers, 
13  Cal.  165;  Ex  parte  Yale,  24  Cal. 
244;  85  Am.  Dec.  62;  Stockton  R.  R. 
Co.  V.  Stockton,  41  Cal.  162;  Boston 
V.  Cummins,  16  6a.  102;  60  Am.  Dec. 
717;  Donahoe  v.  Richards,  38  Me.  379; 
61  Am.  Dec.  256;  Louisville  etc.  R.  R. 
Co.  V.  County  Court,  1  Sneed,  637;  62 
Am.  Deo.  424;  Taylor  v.  Oomm'rs,  2 
Jones  £q.  141;  64  Am.  Dec.  567;  Rison 


53  Am.  Deo.  325;  Jones  v.  Black,  48 
Ala.  540;  People  v.  R.  R.  Co.,  89  N.  Y. 
75;  De  Garnett  v.  Haynes,  23  Miss. 
600;  Williamson  v.  Carleton,  51  Me. 
449;  Sullivan  v.  Berry,  83  Ky.  198;  4 
Am.  St.  Rep.  147;  County  Comm'rs 
V.  State,  24  Fla.  55;  12  Am.  St.  Rep. 
183;  Glynn  v.  Co.  Board,  72  6a.  353. 
The  constitutionality  of  a  legislative 
act  cannot  be  called  in  question  by  the 
people;  individuals  alleging  themselves 
to  be  injured  thereby  alone  can  raise 
the  question:  People  v.  R.  R.  Co.,  15 
Wend.  115;  30  Am.  Dec.  33.  A  law 
unconstitutional  only  because  impair- 
ing the  obligation  of  contracts  is  not 
necessarily  null  as  to  the  rights  of  per- 
sons not  concerned  in  the  contracts 
whose  obligations  are  so  impaired: 
Moore  v.  New  Orleans,  32  La.  Ann. 
726. 

■  Cooley  on  Constitutional  Law,  148; 
Stewart  «.  .Supervisors,  30  Iowa,  9;  1 
Am.  Rep.  238;  Com.  v.  R.  R.  Co.,  62 
Pa.  St.  286;  1  Am.  Rep.  399;  Hanson 
V.  Vernon,  27  Iowa,  28;  I  Am.  Rep. 
215;  Wellington  v.  Petitioners,  16 
Pick.  87;  26  Am.  Dec.  631;  Arming- 
ton  V.  Harnett,  15  Vt.  745;  40  Am.  Dec. 
705;  Chandler  v.  Douglass,  8  Blaokf. 
10;  44  Am.  Deo.  732;  Beebe  v.  State, 
6Ind.  601;  63  Am.  Dec.  391;  Madison 
etc.  R.  R.  Co.  V.  Whiteneck,  8  Ind. 
222;  Lafayette  etc.  R.  R.  Co.  v.  Geiger, 
34  Ind.  199;  Sears  v.  Cottrell,  5  Mich. 
258;  Com.  v.  McCloskey,  2  Rawle, 
374;  the  court  saying:  "If  the  legisla- 
ture should  pass  a  law,  in  plain  and  un- 
equivocal language,  within  the  general 
scope  of  their  constitutional  powers, 
I  know  of  no  authority  in  this  govern- 
ment to  pronounce  such  an  act  void, 
merely  because  in  the  opinion  of  the 
judicial  tribunals  it  was  contrary  to 
the  principles  of  natural  justice;  for 
this  would  be  vesting  in  the  court  a 
latitudinarian  authority  which  might 
be  abused,  and  would  necessarily  lead 
to  collisions  between  the  legislative 
and  judicial  departments  dangerous  to 
the  well-being  of  society,  or  at  least 
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favor  of  the  validity  of  statutes,  and  they  should  not  be 
declared  void  for  a  mere  doubt;'  but  only  when  they  are 
clearly,  and  beyond  reasonable  doubt,  in  violation  of  the 
constitution.* 


V.  Farr,  24  Ark.  161;  87  Am.  Dec.  52; 
State  V.  Posey,  17  La.  Ann.  252;  87 
Am.  Dec.  525;  Darlington  «.  Mayor, 
31  N.  Y.  164;  88  Am.  Dec.  248;  Brod- 
head  v.  Milwaukee,  19  Wis.  624;  88 
Am.  Dec.  711.     But  in  Loan  Ass'n  ti. 
Topeka,  20  Wall.  655,  Mr.  Justice  MU- 
ler  says:  "It  must  be  conceded  that 
there  are  such  rights  in  every  free 
government  beyond  the  control  of  the 
state.     A  government  which    recog- 
nized no  such  rights,  which  held  the 
lives,  the  liberty,  and  the  property  of 
its  citizens  subject  at  all  times  to  the 
absolute    disposition    and    unlimited 
control  of  even  the  most  democratic 
depositary  of  power,  is  after  all  but  a 
despotism.    It  is  true,  it  is  a  despotism 
of  the  many,  of  the  majority,  if  you 
choose  to  call  it  so,  but  it  is  none  the 
less   a  despotism.     It  may   well    be 
doubted  if  a  man  is  to  hold  all  that  he 
is  accustomed  to  call  his  own,  all  in 
which  be  has  placed  his  happiness,  and 
the  security  of  which  is  essential   to 
that  happiness,  under  the  unlimited 
dominion  of  others,  whether  it  is  not 
wiser  that  thia  power  should  be  exer- 
cised by  one  man  than  by  many.     The 
theory  of  our  governments,  state  and 
national,  is  opposed  to  the  deposit  of 
unlimited  power  anywhere.     The  ex- 
ecutive, the  legislative,  and  the  judi- 
cial branches  of  these  governments  are 
all  limited  and  defined  powej^.   There 
are  limitations  on  such  power  which 
grow  out  of  the  essential  nature  of  all 
free  governments,  —  implied  reserva- 
tions   of    individual    rights,   without 
which  the  social   compact   could  not 
exist,  and  which  are  respected  by  all 
governments  entitled    to    the  name. 
No  court,,  for  instance,  would  hesitate 
to  delare  void  a  statute  which  enacted 
that  A  and  B,  who  were  husband  and 
wife  to  each  other,  should  be  so  no 
longer,  but  that  A  should  thereafter 
be  the  husband  of  C,  and  B  the  wife 
of  D;  or  which  should  enact  that  the 
homestead  now  owned  by  A  should  no 
longer  be  his,  but  should  henceforth 
be  the  property  of  B:  Whiting  v.  Fond 


du  Lac,  25  Wis.  188;  Cooley  on  Con- 
stitutional Limitations,  129,  175,  487j 
Dillon  on  Municipal  Corporations,  sec. 
587."  And  see,  to  the  same  effect, 
Campbell's  Case,  2  Bland,  209;  20  Am. 
Dec.  360;  Bank  v.  Cooper,  2  Yerg. 
599;  24  Am.  Dec.  517;  Flint  River 
Steam  Co.  v.  Roberts,  2  Fla.  102;  48 
Am.  Dec.  178;  Mayor  of  Baltimore  v. 
State,  15  Md.  376;  74  Am.  Dec.  573. 

1  Ogden  ».  Saunders,  12  Wheat.  213; 
Com,  V.  R.  R.  Co.,  62  Pa.  St.  286;  1 
Am.  Rep.  399;  State  v.  Reid,  1  Ala. 
612;  35  Am.  Dec.  44;  Bourland  v. 
Hildreth,  26  Cal.  228;  Twitchell  u. 
Blodgett,  15  Mich.  151;  Williamson  v. 
Williamson,  3  Smedes  &  M.  715;  41 
Am.  Dec.  636;  Flint  River  Steam  Co. 
V.  Foster,  5  Ga.  194;  48  Am.  Dec.  248; 
Baughera.  Nelson,  9  Gill,  299;  52  Am. 
Dec.  694;  Winter  v.  Jones,  10  Ga.  190; 
54  Am.  Dec.  379;  Wright  v.  Wright, 
2Md.  429;  56  Am.  Dec.  723;  Sharpless 
V.  Mayor,  21  Pa.  St.  147;  59  Am.  Dec. 
759;  Boston  v.  Cummins,  16  Ga.  102; 
60  Am.  Dec.  717;  Louisville  etc.  R.  R. 
Co.  V.  County  Court,  1  Sneed,  637;  62 
Am.  Deo.  424;  Santo  v.  State,  2  Iowa, 
165;  63  Am.  Deo.  487;  Mayor  of  Bal- 
timore V.  State,  15  Md  376;  74  Am. 
Deo.  572;  Harrison  v.  State,  22  Md. 
468;  85  Am.  Dec.  658;  Olmstead  v. 
Camp,  33  Conn.  532;  89  Am.  Dec.  221; 
Fletcher  v.  Peck,  6  Cranch,  87;  the 
court  saying:  "  It  is  not  on  slight  im- 
plication and  vague  conjecture  that 
the  legislature  is  to  be  pronounced  to 
have  transcended  its  powers,  and  its 
acts  to  be  considered  as  void.  The 
opposition  between  the  constitution 
and  the  law  should  be  such  that  the 
judge  feels  a  clear  and  strong  convic- 
tion of  their  incompatibility  with  each 
other ":  Davis  v.  Helbig,  27  Md.  452; 
92  Am.  Dec.  646;  Miller  v.  Dunn,  72 
Cal.  462;  1  Am.  St.  Rep.  67;  Bush  v, , 
Indianapolis,  120  Ind.  447. 

'  Stewart  v.  Supervisors,  30  Iowa,  9; 
I  Am.  Rep.  238;  Hanson  v.  Vernon, 
27  Iowa,  28;  1  Am.  Rep.  215;  Adams 
V.  Howe,  14  Mass.  340;  7  Am.  Deo. 
216;    Hoke  v.  Henderson,   4  Dev.  1; 
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§  3746.  Rights  and  Liabilities  tinder  Unconstitutional 
Laws— Private  Persons. — A  statute  which  has  been  de- 
clared invalid  can  support  no  contract,  can  create  no 
right,  can  give  protection  to  no  one  who  has  acted  under 
it,  can  make  no  one  an  offender  who  has  refused  obedi- 
ence to  it.  And  so  of  any  particular  provision  of  a  statute 
which  proves  invalid  while  the  remainder  is  sustained.* 
The  parties  who  procure  the  issuance  of  a  warrant  in 
compliance  with  an  unconstitutional  statute,  and  its  exe- 
cution by  a  sheriff,  are  trespassers.*  When  a  statute  has 
been  held  unconstitutional  by  the  supreine  court,  it  is 
inoperative  while  such  decision  is  maintained;  but  a  later 
decision  sustaining  such  statute  gives  it  vitality  from  the 
time  of  its  enactment,  and  it  is  so  to  be  treated  as  having 
been  constitutional  from  the  beginning.'  But  it  is  held 
in  California  that  an  unconstitutional  law  will  protect 
citizens  dealing  under  its  provisions  until  it  is  adjudged 
unconstitutional  by  the  courts,  and  hence  that  the  legisla- 
ture may  authorize  the  payment  of  a  claim  created  under 
such  a  law,  although  the  constitution  declares  that  it 
shall  have  no  power  to  authorize  the  payment  of  any 
claim  created  without  express  authority  of  law.* 

§  3747.  Public  Officers.  —  Where  a  court  or  ofiBce  is 
established  by  a  legislative  act  apparently  valid,  and  the 
court  has  gone  into  operation,  or  the  office  is  filled  and 
exercised  under  the  act,  it  is  a  de  facto  court  or  office, 

25  Am.  Deo.  677;  Lane  v.  Dorman,  4  Bank,  6  McLean,   142;   Campbell  v. 

111.  238;  36  Am.  Dec.  543;  Prettyman  Sherman,  35  Wis.   103;  Fisher  v.  Mc- 

V.  Supervisors,  19   111.   406;    71    Am.  Glrr,    1  Gray,   1;   61  Am.    Dec.   381; 

Deo.    230;    Chicago   etc.  K  R.  Co.  w.  Meagher  v.  Storey  Co.,   5  Nev.  244; 

Smith,  62  111.  271;  City  of  Louisville  Hall  v.   Hall,    43  Ala.   488;  94  Am. 

V.  Hyatt,  2  B.  Men.  177;  36  Am.  Deo.  Deo.  703. 

594.  "Merrit  v.   City  of    St.    Paul,   U 

'  Astrom  v.  Hammond,  3  McLean,  Minn.   223.     See   Crumpton  ».   New- 

107;  Poindexter  v.  Greenhorn,  114  U.  man,  21  Ala.   199;  46  Am.   Dec.   251; 

S.  270;  Sumner  v.  Beeler,  50  Ind.  341;  Fisher  v.  McGirr,  1  Gray,  1;  61  Am. 

19  Am.  Rep.  718;  Kelly  v.  Bemis,  4  Deo.  381. 

Gray,  83;  64  Am.  Dec.  50;  Osborn  v.  »  pierce  v.  Pierce,  46  Ind.  86. 

Bank,  9  Wheat.  738;  Ely  v.  Thomp-  «  Miller  v.    Dunn,    72   Cal.   462;   1 

son,   3  A.  K.   Marsh.   70;  Molsey  v.  Am.  St,  Rep.  67. 


5887  IN   GENERAL.  §  3747 

and  its  legality  cannot  be  called  in  question  collaterally, 
or  except  in  a  direct  proceeding  by  the  state  for  state  pur- 
poses.' Judges  of  courts  of  superior  or  general  jurisdic- 
tion are  never  liable  in  civil  actions  for  any  act  done  in 
their  judicial  capacity,  even  though  the  act  be  in  excess 
of  their  jurisdiction.'  But  judicial  officers  of  inferior  or 
limited  jurisdiction  are  civilly  liable  whenever  they  act 
in  excess  of  their  jurisdiction.'  When  a  court  of  inferior 
jurisdiction  issues  process  in  excess  of  its  authority,  its 
judge  and  the  party  at  whose  instance  he  acted  are  tres- 
passers with  respect  to  all  acts  done  in  execution  thereof.* 
A  void  statute  can  afford  no  protection  to  those  who  exe- 
cute it;  and  when  there  is  no  adequate  remedy  at  law, 
such  persons  may  be  enjoined  from  acting  thereunder.^ 
The  officer  who  executes  process  issued  under  unconsti- 
tutional statutes,  as  he  acts  without  authority,  is  a  tres- 
passer, and  liable  as  such  to  persons  injured  thereby.^ 

^  Commonwealth   v.   McComba,   56  ton  v.  Newman,  12  Ala.  199;  46  Am. 

Pa.  St.  436;  Meagher  v.  Storey  Co.,  Deo.  251. 

5  Nev.  244.    See  State  v.  Williams,  17  *  Osborn  v.  Bank  of  U.  S.,  9  Wheat. 

Rep.  432.    But  see  Van  Slyke  v.  Trem-  738,    868;    Astrom    v.    Hammond,    3 

pealeau  etc.  Ins.  Co.,  39  Wis.  390;  20  McLean,  107;  Woolsey  v.  Com.  Bank, 

Am.  Rep.  50.  6  McLean,  142;  Strong  v,  Daniels,  5 

2  Borden  v.  State,  11  Ark.  519;  54  Ind.  348. 

Am.  Dec.  217,  229;  Yates  v.  Lansing,  «  Fisher  v.  McGirr,  1  Gray,  1;  61 

9  Johns.  395;  6  Am.  Deo.  290.  Am.    Deo.    381;  Ely  v.  Thompson,  3 

s  Borden  v.  State,  11  Ark.  519;  54  A.  K.   Marsh.  70;  Campbell  v.  Sher- 

Am.   Dec.   217;  Piper  v.  Pearson,  2  man,  35  Wis.  103;  Sumner  v.  Beeler, 

Gray,  120;  61  Am.  Deo.  438,  note  441;  50  Ind.  341;  19  Am.  Rep.  718.     See 

Clarke  v.  May,  2  Gray,  410;  61  Am.  note  to  Savacool  v.  Boughton,  21  Am. 

Dec.  470,  note  473.  Deo.  199.     Contra,  Henke  v.  McCord, 

*  Fisher  v.  McGirr,  1  Gray,  1 ;  61  55  Iowa,  378.     In  Sessions  v.  Botts, 

Am.  Dec.  381;  Barkeloo  v.  Randall,  4  34  Tex.  335,  the  statute  is  held  to  be 

Blackf.  476;  32  Am.  Dec.  46;  Crump-  a  protection  until  it  is  adjudged  void. 
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CHAPTER  CLXXXIX. 

LEGISLATIVE  POWERS  GENERALLY. 

§  3748.  Powers  of  the  federal  government. 

§  3749.  Conflict  between  statutes  and  treaties. 

§  3750.  Conflict  between  state  and  federal  laws. 

§  3751.  Powers  of  the  states. 

§  3752.  Interference  with  executive  power. 

§  3753.  Delegation  of  legislative  power. 

§  3754.  Legislature  cannot  bind  its  successors, 

§  3755.  Special  legislation. 

§  3756.  Local  acts. 

§  3757.  Grants  of  special  privileges  to  individuals. 

§  3748.     Powers   of   the    Federal    Government. — The 

federal  government  created  by  the  constitution  of  the 
United  States  is  one  of  limited  and  enunciated  powers, 
and  the  constitution  is  the  measure  and  the  test  of  the 
powers  conferred.  Whatever  is  not  conferred  is  withheld, 
and  belongs  to  the  several  states  or  to  the  people  thereof.^ 
Therefore,  any  enactment  of  Congress  which  is  opposed  to 
its  provisions,  or  is  not  within  the  grant  of  powers  made 
by  it,  is  unconstitutional.^  The  powers  granted  to  the 
federal  government  by  the  states,  as  expressed  in  the  con- 
stitution, vest  in  that  government,  with  respect  to  such 
powers,  the  supreme,  irresistible,  absolute,  uncontrolled 
authority  over  the  people  of  the  respective  states,  so  as 
to  act  efficiently  and  directly  upon  them  as  individuals.' 
The  United  States,  in  its  political  capacity,  may  enter  into 
contracts,  take  bonds,  receive  real  or  other  property  as 

'  Const.     U.     S.,     lOth    amendt.;  United  States  v.  Crnikshanks,  92  U. 

Calder  v.  Bull,  3  Dall.    386;  Gibbons  S.  542. 

V.  Ogden,  9  Wheat.  1,  187;  Briscoe  v.  "  Ableman  v.  Booth,    21   How.  506; 

Bank  of  Kentucky,  11  Pet.  257;  Gil-  U.  S.  v.  Cruikshanks,  92  U.  S.  542. 

man    v.    Philadelphia,  3  Wall.    713;  '  Chancely  v.  Bailey  and  Cleveland, 

Slaughter  House  Cases,  16  Wall.  36;  37  Ga.  532;  95  Am.  Dec.  350. 
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security  for  deeds,  and  tl)e  like,  in  cases  not  previously- 
provided  for  by  law;  and  no  legislative  authorization  is 
required  therefor,  but  the  power  exists  as  incident  to  the 
general  right  of  sovereignty;  the  government,  as  a  body 
politic,  being  authorized,  within  the  sphere  of  the  con- 
stitutional powers  confided  to  it,  and  through  the  in- 
strumentality of  the  proper  department  to  which  those 
powers  are  confided,  to  enter  into  contracts  not  prohibited 
by  law,  and  appropriate  to  the  just  exercise  of  those 
powers.^ 

§  3749.    Conflicts   between   Statutes  and  Treaties.  — 

Where  a  statute  of  the  United  States  and  a  treaty  conflict, 
the  one  last  in  time  prevails.^  A  treaty  maj'^  therefore 
supersede  a  prior  act  of  Congress;'  and,  on  the  other 
hand,  an  act  of  Congress  may  supersede  a  prior  treaty.* 
A  treaty  is  the  supreme  law  of  the  land,  and  is  obligatory 
on  all  departments  of  the  government,  and  on  all  parties 
litigating  in  the  courts." 

§  3750.    Conflict  between  State  and  Federal  Laws. — 

A  state  law  must  yield  to  the  supreme  law,  whether  ex- 
pressed in  the  constitution  of  the  United  States  or  in  any 
of  its  laws  or  treaties,  so  far  as  they  come  in  collision, 
and  whether  it  be  a  law  in  existence  when  the  "  supreme 
law"  was  adopted,  or  enacted  afterwards.*  So  of  any 
provision  in  the  constitution  of  any  state  which  is  found 
to  be  repugnant  to  the  constitution  of  the  Union.'  State 
laws  are  not  binding  upon  ofiicers  of  the  federal  govern- 
ment, and  a  sale  made  by  a  United  States  marshal  will 

'  Dikes  V.  Miller,  25  Tex.  Sup.  281;  .  "  Howell  v.   Fountain,    3  Ga.   176; 

78  Am.  Dee.  571.  46  Am.  Dec.  415. 

»  Foster  v.  Nelson,  2  Pet.  253;  Doe  «  Ware  v.  Hylton,  3  Dall.  199. 

V.  Braden,  16  How.  635.  '  Dodge  v.  Woolsey,   18  How.    331; 

'  Foster  v.  Neilson,  2  Pet.  253.  Jefferson   Branch   Bank   v.    Skelly,   1 

*  The  Cherokee   Tobacco,   11  Wall.  Black,    436;  Cummings  v.  Missouri,  4 

616;  Ropes  v.  Clinch,  8  Blatch.   304;  Wall.  277;    Railroad  Co.  v.  MoClure, 

Taylor  v.  Morton,  2  Curt.  C.  C.  454;  10  Wall.  511;  White  w.  Hart,  13  Wall. 

Gray  v.   Clinton   Bridge,   1  Woolw.  646;  Pacific  R.  R.  Co.  v.  Maguire,  20 

150.  Wall.  36;  Gunn  v.  Barry,  15  Wall.  610. 
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be  deemed  valid  until  set  aside  by  the  federal  court.^  A 
state  constitutiou  cannot,  any  more  than  a  state  statute, 
prohibit  judges  of  the  federal  courts  from  charging 
juries  with  regard  to  matters  of  fact.* 

§  3751.  Powers  of  the  States. — The  powers  and  rights 
of  the  states  are  those  rights  which  belonged  to  the  states 
when  the  constitution  was  formed,  and  have  not  by  that 
instrument  been  granted  to  the  federal  government  or 
prohibited  to  the  states."  Prior  to  the  adoption  of  the 
federal  constitution,  the  states  possessed  unlimited  and 
unrestricted  sovereignty,  and  retained  the  same  ever  after- 
wards, except  so  far  as  they  granted  powers  to  the  general 
government  or  prohibited  themselves  from  doing  certain 
acts.  Every  state  reserved  to  itself  the  exclusive  right  of 
regulating  its  own  internal  government  and  police.*  The 
legislative  power  of  the  state  embraces  all  the  powers 
which  the  king  and  Parliament  of  England  exercised  be- 
fore the  Revolution,  subject  to  the  restrictions  imposed  by 
the  constitution  of  the  state  and  of  the  United  States.' 
When  a  particular  power  is  found  to  belong  to  the  states, 
they  are  entitled  to  the  same  complete  independence  in 
its  exercise  as  is  the  national  government  in  wielding  its 
own  authority.  Each  within  its  sphere  has  sovereign 
powers."  A  grant  of  power  to  Congress  excludes  the  right 
of  the  state  over  the  same  subject  only  when  the  grant  is 
in  express  terms  an  exclusive  authority  to  the  Union,  or 
where  the  grant  to  Congress  is  coupled  with  a  prohibition 
to  the  states  to  exercise  the  same  power,  or  where  the 
grant  to  the  one  would  be  repugnant  to  the  exercise  of  a 

'  Kennerly  v.  Shepley,  15  Mo.  640;  *  Blair  v.  Ridgely,  41  Mo.  63;   97 

57  Am.  Dec.  219.  Am.  Dec.  248. 

'  St.  Louis  etc.  R.  R.  Co.  v.  Vick-  "  Lansing  v.  Smith,  4  Wend.  9;  21 

era,  122  U.  S.  360.  Am.  Deo.  89. 

'  Cooley  on  Constitutional  Law,  34;  '  Golden  d.  Prince,  3  Wash.  C.  C. 
People  V.  Coleman,  4  Cal.  46;  60  Am.  313;  Calder  v.  Bull,  3  Dall.  386;  Able- 
Dec.  581;  Moore  v.  Smaw,  17  Cal.  199;  man  v.  Booth,  21  How.  506;  Tarble's 
79  Am.  Dec.  123.  Case,   13  Wall.  397,  406;  Chanoely  v. 

Bailey,  37  Ga.  532;  95  Am.  Dec.  350. 
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similar  authority  by  the  other.^  The  supreme  court  of 
the  United  States  is  the  chosen  arbiter  to  determine  such 
disputes  and  controversies  as  may  arise  between  the  re- 
spective states.* 

§  3752.    Interference    with    Executive    Power.  —  The 

powers  or  duties  conferred  by  the  constitution  upon  the 
executive  department,'  or  upon  any  designated  oflBcer, 
the  legislature  cannot  interfere  with  in  any  way.*  Where 
the  power  of  appointment  is  conferred  by  the  constitu- 
tion upon  the  executive,  the  legislature  cannot  exercise  it.^ 

,     §  3753.    Delegation  of  Legislative  Power. — No  legisla- 
rtive  body  can  delegate  to  another  department  of  the  gov- 
ernment, or  to  any  other  authority,  the   power,  either 


'  Weaver  v.  Fegely,  29  Pa.  St.  27; 
70  Am.  Dee.  161;  Slinger  v.  Crowniu- 
shield,  4  Wheat.  122;  Thames  Bank  v. 
Lowell,  18  Conn.  500;  46  Am.  Dec.  332. 
In  Commonwealth  v.  Kimball,  24  Pick. 
359,  35  Am.  Dec.  326,  it  ia  said:  "In 
considering  the  constitution  and  laws 
of  the  United  States  and  those  of  the 
several  states,  and  deciding  whether 
their   respective   provisions  do   come 
in  conflict  or  not,  and  to  what  extent, 
it  is  proper  and  absolutely  necessary 
to  have  a  just  regard  to  the  laws  and 
institutions  of  the  country  and  of  the 
respective  states,  as  they  existed  be- 
fore the  formation  and  adoption  of  the 
constitution  of  the  United  States,  and 
to  the  objects  and  purposes  had  in  view 
by  that  constitution.    The  great  and 
leading  object  of  this  complex  system 
of  government  was  to  select  a  few 
great  and  important  subjects  of  admin- 
istration in  which  all  the  states,  and 
the  people  of  all  the  states,  had  a  com- 
mon interest,  to  confide  them  to  the 
general  government,  with  all  the  col- 
lateral, incidental,  and  implied  powers, 
proper  and  requisite  to  enable  that 
government  to  conduct  and  administer 
them,  in  all  their  details,  and  to  organ- 
ize a  system  with  all  the  executive, 
legislative,  and  judicial  powers  and 
functions  necessary  to  the  full  and 
entire  performance  of  all  the  duties  of 
such  a  government.    All  other  powers 
of  lovereign  government,  necessary  or 


proper  to  provide  for  the  peace,  safety, 
health,  morals,  and  general  welfare  of 
the  community,  remain  entire  and 
uncontrolled  to  the  state  government; 
and  in  the  exercise  of  them  they  have 
the  right  and  power  to  resort  to  all 
adequate  and  appropriate  means  for 
carrying  these  powers  into  effect,  un- 
less they  shall  happen  in  any  partic- 
ular instance  to  come  directly  in  con- 
flict with  the  operation  of  some  law  of 
the  United  States  made  in  pursuance 
of  its  enumerated  powers.  In  the 
latter  case,  inasmuch  as  it  is  declared 
and  admitted  that  the  constitution  of 
the  United  States  and  all  laws  and 
treaties  made  in  pursuance  of  its  just 
powers  shall  be  the  supreme  law  of 
the  land,  it  follows  as  a  necessary  con- 
sequence that  to  the  extent  of  such 
collision  and  repugnancy  the  law  of 
the  state  must  yield,  and  to  that  ex- 
tent, and  no  further,  it  is  rendered  by 
such  repugnancy  inoperative  and  void." 

''  Ohancely  v.  Bailey  and  Cleveland, 
37  Ga.  532;  95  Am.  Dec.  350. 

'  As  to  the  judicial  department,  see 
Chapter  Courts. 

'  Cooley  on  Constitutional  Limita- 
tions, 115. 

*  State  V.  Kennon,  7  Ohio  St.  546; 
Taylor  v.  Com.,  3  J.  J.  Marsh.  404; 
Davis  V.  State,  7  Md.  151;  61  Am. 
Deo.  331;  Wood  v.  United  States,  15 
Ct.  of  CI.  151;  Dearing  v.  Bank,  5  Ga. 
497;  48  Am.  Dec.  300. 
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generally  or  specially,  to  enact  laws.*  The  legislature  has 
no  authority  to  submit  a  law  to  the  decision  of  the  people.^ 
Judge  Cooley  says:  "If  the  decision  of  these  questions  is 
to  depend  upon  the  weight  of  judicial  authority  up  to  the 
present  time,  it  must  be  held  that  there  is  no  power  to 
refer  the  adoption  or  rejection  of  a  general  law  to  the 
people  of  the  state,  any  more  than  there  is  to  refer  it  to 
any  other  authority.  The  prevailing  doctrine  in  the 
courts  appears  to  be,  that,  except  in  those  cases  where  by 
the  constitution  the  people  have  expressly  reserved  to 
themselves  a  power  of  decision,  the  functions  of  legislation 
cannot  be  exercised  by  them,  even  to  the  extent  of  ac- 
cepting or  rejecting  a  law  which  has  been  framed  for 
their  consideration."'  But  this  principle  does  not  pre- 
clude conferring  local  powers  of  government,  or  quasi 


'  Cooley  on  Constitutional  Limita- 
tions, 120;  State  v.  Field,  17  Mo.  529; 
59  Am.  Deo.  275;  Santo  v.  State,  2 
Iowa,  165;  63  Am.  Dec.  487. 

2  Santo  V.  State,  2  Iowa,  165;  63 
Am.  Dec.  487;  State  v.  Beneke,  9 
Iowa,  203;  Barto  v.  Himrod,  12  N.  Y. 
483;  59  Am.  Deo.  506;  State  v.  Cope- 
land,  3  R.  L  33;  People  v.  Collins,  3 
Mich.  343. 

'  Cooley  on  Constitutional  Limita- 
tions, 122;  Santo  v.  State,  2  Iowa, 
165;  63  Am.  Dee.  487;  Geebrick  v. 
State,  5  Iowa,  492;  Rice  v.  Foster,  4 
Harr.  (Del.)  479;  Meshmeier  o.  State, 
11  Ind.  482;  Houghton  v.  Austin,  47 
Cal.  646;  Thorne  v.  Cramer,  15  Barb. 
112;  Bradley  v.  Baxter,  15  Barb.  123; 
Bank  etc.  v.  Brown,  26  N.  Y.  472; 
State  V.  Copeland,  3  R.  I.  33;  People 
V.  Stout,  23  Barb.  349;  Peterson  v. 
Society  etc.,  4  Barb.  385;  State  v. 
Swisher,  17  Tex.  441;  Parker  v.  Com- 
monwealth, 6  Pa.  St.  507;  State  v. 
Beneke,  9  Iowa,  203;  Ex  parte  W^all, 
28^Cal.  279,  — a  case  in  which  the  local- 
option  statute  of  that  state  was  before 
the  court, ; —  the  court  saying:  "The 
statute  under  consideration  simply 
permits  a  species  of  plebisciium  with 
reference  to  a  particular  subject  in 
which  the  only  option  of  the  people  of 
a  township  is  to  say  '  yes  'or  '  no'  to 


a  complicated  project."  And  again 
he  says:  "  The  legislature  cannot 
transfer  to  others  the  responsibility  of 
deciding  what  legislation  is  expedient 
and  proper,  with  reference  either  to 
present  condition  or  future  contingen- 
cies. To  say  that  the  legislators  may 
deem  a  law  to  be  expedient,  provided 
the  people  shall  deem  it  expedient,  is 
to  suggest  an  abandonment  of  the 
legislative  function  by  those  to  whose 
wisdom  and  patriotism  the  constitu- 
tion has  intrusted  the  prerogative  of 
determining  what  is  or  is  not  expedi- 
ent." In  Barto  v.  Himrod,  8  N.  Y. 
492,  59  Am.  Dec.  506,  Chief  Justice 
Ruggles  says:  "If  the  legislature 
cannot  delegate  to  an  individual  the 
authority  to  determine  by  the  mere 
exercise  of  his  judgment  whether  a 
statute  ought  to  take  effect  or  become 
a  law,  it  follows  as  a  necessary  conse- 
quence that  they  cannot  delegate  it  to 
the  whole  people.  The  constitution 
has  no  more  authorized  it  in  the  lat- 
ter case  than  in  the  former.  The  peo- 
ple have  limited  the  exercise  of  their 
own  power  to  the  modes  pointed  out  in 
the  constitution.  And  although  they 
hold  the  ultimate  sovereignty  of  the 
state,  they  are  subject,  like  other  sov- 
ereigns, to  established  fundamental 
law." 
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legislative  functions,  upon  the  local  authorities.'  Thus 
the  legislature  may  delegate  to  village  boards  the  power 
to  grant  franchises  for  the  collection  of  wharfage  for  the 
use  of  piers  on  navigable  waters,''  or  may  delegate  to 
school  trustees  of  cities  power  to  levy  school  taxes.'  But 
such  power  must  be  exercised  only  by  the  organized  au- 
thority to  which  it  is  intrusted;  it  cannot  be  redelegated 
at  the  will  of  the  trustee  to  any  other  body,  or  to  the  body 
of  the  people.^  It  may,  at  any  time,  be  resumed  or  ter- 
minated by  the  legislative  body  which  was  the  author  of 
the  grant  in  the  first  instance.'  And  a  law  is  valid  the 
going  into  effect  of  which  shall  be  conditioned  upon  the 
happening  of  some  event  infuturo.  But  such  a  law  must 
be  a  completed  rule  of  action  when  it  leaves  the  state- 
house  door.  The  happening  of  the  event  may  be  the  cir- 
cumstance decisive  of  whether  the  power  of  the  law  shall 
be  exercised  or  not;  but  the  vitality  of  the  enactment, 
the  question  of  it  being  law  or  no  law,  is  the  province  of 
the  legislature,  and  not  of  the  electors.* 

A  law  is  not  invalid  which  provides  for  the  creation  of 
a  railroad  commission  to  fix  reasonable  tolls  for  freight 
and  passenger  transportation;'  nor  a  statute  which  maS:es 
the  adoption  of  a  city  charter  dependent  on  the  consent 
of  the  resident  tax-paying  house-holders;*  nor  a  statute 
which  makes  a  police  law  take  eff"ect  upon  local  adoption;' 

'  Duraoh's  Appeal,  62  Pa.  St.  491;  92;  55  Am.  Dee.  S85;  Clark  v.  Wash- 
Mills  I).  Charleton,  29  Wis.  400;  9  ington,  12  Wheat.  54. 
Am.  Rep.  578;  People  v.  Kelsey,  34  'State  v.  Graves,  19  Md.  51;  Gos- 
Cal.  470;  People  v.  Hurlbut,  24  Mich,  zler  v.  Georgetown,  6  Wheat.  597; 
44;  9  Am. Rep.  103;  Stonev.  Charleston,  Coates  v.  Mayor,  7  Cow.  605. 
114  Mass.  417;  Cross  v.  Hopkins,  6  « Cass  v.  Dillon,  2  Ohio  St.  607; 
W.  Va.  323;  StaufiU  v.  Dallas  Ct.,  80  Thompson  v.  Kelley,  2  Ohio,  647; 
Ala.  287,  Trustees  v.  Cherry,  8  Ohio  St.  568; 

2  Farnum  v.  Johnson,  62  Wis.  620.  State  v.   Com.   of    Perry  County,   5 

'  Robinson   v.    Soheuck,    102   lud.  Ohio  St.  497. 

307.  I  Georgia  R.  R.  and  Banking  Co.  v. 

*  Hopple  V.   Brown    Township,    13  Smith,  70  Ga.  694;  McWhorter  v.  R.  R. 

Ohio  St.  324;  Dunham  v.  Rochester,  Co.,  24  Ha.  417;  12  Am.  St.  Rep.  220. 

5  Cow.  465;  Reed  v.  Toledo,  18  Ohio,  *  People  v.  City  of  Butte,  4  Mont. 

161;  Douglass  v.  Plaoerville,  18  Cal.  179;  47  Am.  Rep.  346. 

643;  Savannah  v.  Hartridge,  8  Ga.  23;  »  Boyd  v.   Bryant,  35  Ark.  69;  37 

Thompson  v.  Shermerhorn,  6  N.  Y.  Am,  Rep.  6. 
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nor  a  statute  authorizing  the  establishment  and  mainte- 
nance of  high  schools  upon  a  vote  of  the  people  of  a  town- 
ship;^ nor  a  statute  conferring  on  the  judges  power  to  fix 
the  times  for  holding  court  in  newly  organized  counties;^ 
nor  a  statute  referring  the  question  of  imposing  a  tax  to 
the  people  of  the  county;'  nor  a  statute  giving  authority 
to  an  officer  to  issue  a  certificate  of  incorporation  upon 
the  compliance  of  the  incorporators  with  the  statutory  re- 
quirements;* nor  a  statute  providing  that  certain  persons 
shall  select  a  site  for  a  public  building  proposed  to  be  con- 
structed.' But  the  legislature  cannot  confer  upon  a  board 
of  commissioners,  or  ujjon  an  officer  thereof,  power  to 
declare  what  acts  shall  constitute  a  misdemeanor."  An 
act  submitted  to  the  people  for  ratification,  and  approved, 
may  be  amended  by  the  legislature  without  submitting 
the  amendment  to  them.^ 

Illustrations.  —  A  statute  empowered  townships  to  decide 
by  a  popular  vote  whether  or  not  the  sale  of  spirituous  liquors 
should  be  allowed  within  their  precincts,  such  vote  to  be  taken 
at  a  special  election,  to  be  called,  on  petition,  by  the  board  of 
supervisors  of  the  county.  Held,  unconstitutional:  Ex  parte 
Wall,  48  Cal.  279;  17  Am.  Rep.  425.'  A  statute  provided  that 
the  county  court  of  any  county  may  submit  to  the  voters  of  the 
county  the  question  of  restraining  domestic  animals,  and  that 
if  a  majority  of  the  votes  is  in  favor  of  restraint,  it  shall  be  un- 
lawful in  that  county  for  animals  to  roam  at  large.  The  act 
gives  the  voters  in  each  county  the  authority  once  in  each  year 
to  determine  whether  they  will  enact  the  law  for  their  county. 
Held,  that  the  act  is  void:  Lammert  v.  Lidwell,  62  Mo.  188;  21 

'  Richards  v.  Raymond,  92  111.  612;  See  State  v.  Weir,  33  Iowa,  134;  11 

34  Am.  Rep.  151.  Am.  Rep.    115;   Parker  v.   Common- 

2  Ex  parte  Mato,  19  Tex.  App.  112.  wealth,  6  Pa.  St.  507;  47  Am.  Dec. 

'  Louisville  etc.  R.  R.  Co.  v.  County  480.     Oontra,  Sanford  v.   Morris  Co., 

Court,  1  Sneed,  637;  62  Am.  Dec.  424.  36  N.  J.  L.  72;  13  Am.  Rep.  422;  Com- 

*  Granby  Mining  Co.  v.  Richards,  95  monwealth  v.  Bennett,  108  Mass.  27; 

Mo.  106.  Locke's  Appeal,  72  Pa.   St.  491;   13 

=  People  V.  Dunn,  80  Cal.  211;   13  Am.   Rep.   716;  State  v.  Wilcox,  42 

Am.  St.  Rep.  118.  Conn.  ,364;  19  Am.   Rep.  536;  Fell  v. 

« Ex  parte  Cox,  63  Cal.  21.  State,  42  Md.  71;  20  Am.  Rep.  83; 

'  Reaper's  Bank  v.  Willard,  24  III.  State  v.  Francis,  95  Mo.  44.     And  the 

433;  76  Am.  Dec.  755.  weight  of  authority  now  supports  the 

°  Similar  rulings  as  to  "local-option  latter  view:  See  Cooley  on  Constitu" 

laws  "  have  been  made  in  other  states:  tioual  Limitations,  152, 


5895         LEGISLATIVE   POWERS   GENERALLY.      §§  3754,  3755 

Am.  Rep.  411.  A  statute  authorized  towns  in  which  manufactur- 
ing establishments  should  be  located  to  exempt  the  same,  by  vote 
of  the  town,  from  taxation  for  a  term  of  years.  Held,  unconstitu- 
tional, as  delegating  to  a  municipal  corporation  its  power  of  deter- 
mining upon  what  property  taxes  shall  or  shall  not  be  imposed : 
Brewer  Brick  Co.  v.  Inhabitants  of  Brewer,  62  Me.  62;  16  Am. 
Rep.  395.  A  statute  provided  that  an  insurance  corporation  of 
another  state  seeking  to  do  business  here  shall  pay  to  the  super- 
intendent of  the  insurance  department,  for  taxes,  fines,  etc.,  an 
amount  equal  to  that  imposed  by  the  "  existing  or  future  laws  " 
of  the  state  of  its  origin  upon  companies  of  this  state  seeking 
to  do  business  there,  when  such  amount  is  greater  than  that  re- 
quired for  such  purposes  by  the  then  existing  laws  of  this  state. 
Held,  not  an  unlawful  delegation  of  legislative  power:  People  v. 
Philadelphia  Fire  Ass'n,  92  N.  Y.  311;  44  Am.  Rep.  380. 

§  3754.  Legislature  cannot  Bind  its  Successors, — No 
legislative  body  under  its  general  authority  can  pass  any 
act  which  shall  limit  or  be  derogatory  to  the  authority  of 
its  successors.'  Therefore,  a  legislature  cannot  pass  an 
irrepealable  law.^  But  a  state  may  make  a  contract  which 
will  bind  it  in  futuro? 

§  3755.  Special  Legislation.  —  In  many  of  the  states 
the  constitution  provides  that  there  shall  be  no  special, 
local,  or  private  law  passed  by  the  legislature  in  any  case 
for  which  provision  has  been  or  may  be  made  by  a  gen- 
eral law,  or,  in  several,  where  the  relief  sought  can  be 
given  in  any  state  court.*  In  a  number  of  states  local  or 
special  laws  on  certain  subjects  set  out  in  detail  are  pro- 
hibited." In  a  number  of  states  all  general  laws  or  laws 
of  a  public  nature  must  be  uniform  in  their  operation 
throughout  the  state."  Laws  public  in  their  objects  may 
be  confined  to  a  particular  class  of  persons,  if  tliey  be  gen- 

'  Cooley  on  Constitutional  Law,  98;  stitutiou  against  the  passage  of  special 

Wright  V.  Wright,  2  Md.  429;  56  Ain.  laws  does  not  affect  special  laws  passed 

Deo.  723.  prior  to  the  adoption  of  the  constitu- 

"  Cooley  on  Constitutional  Law,  98;  tion:  Ex  parte  Burke,  59  Cal.  6. 

Bloomer  v.  StoUey,  5  McLean,  161.  *  Stimson's  American  Statute  Law, 

'  State  V.  Bank  of  Smyrna,  2  Houst.  sec.  395. 

99;  73  Am.  Dee.  699.  "  Stimson's  American  Statute  Law, 

'  Stimson's  American  Statute  Law,  sec.  396. 
sec,  394.     The  prohibition  in  a  con- 
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eral  in  their  application  to  the  class  to  which  they  apply, 
provided  the  distinction  is  not  arbitrary,  but  rests  upon 
some  reason  of  public  policy.'  A  statute  is  not  within 
the  inhibition  against  local  laws  if  general  in  terms,  al- 
though the  conditions  of  things  are  such  that  it  can  apply 
to  but  one  office  in  one  county  only.^  The  distinction 
necessary  to  mark  a  class  for  legislation,  and  thus  to  ren- 
der the  law  a  special  law,  and  unconstitutional,  must  be 
something  in  the  circumstances  which  would  render  like 
powers,  if  granted,  inappropriate  to  and  unavailable  for 
other  like  political  districts.'  Thus  the  following  statutes 
have  been  sustained:  A  statute  applicable  to  all  cities  of 
the  first  grade  of  the  first  class;*  an  act  which  applies  to 
fifty-eight  of  the  sixty  counties  of  the  state;*  a  statute 
creating  a  new  county  by  a  special  act;°  a  statute  pro- 
viding a  special  mode  of  service  on  a  given  railroad;'  a 
statute  which  provides  that  where  a  defendant  is  in  actual 
military  service,  any  action  against  him  shall  stand  con- 
tinued during  the  period  of  such  service;'  a  special  act 
fixing  a  lower  rate  of  compensation  to  be  paid  by  a  cer- 
tain boom  company  to  the  surveyor-general  of  logs  for 
surveying  logs  coming  within  the  boom  of  that  company 
than  the  rate  fixed  by  the  general  law;'  a  statute  which 
applies  to  every  member  of  a  class,  —  to  all  railroad  com- 
panies, for  example;'"  a  statute  which  classifies  railroads, 
and  operates  uniformly  on  each  class;"  a  statute  provid- 
ing for  a  penalty  when  a  railroad  company  overcharges  for 
carriage,  and  includes  in  the  penalty  a  reasonable  attor- 
ney's fees; "  an  act  providing  for  holding  terms  of  the  cir- 

'  Allen  V.   Pioneer    Press    Co.,   40  '  Nashville  and  Chattanooga  R.  R. 

Minn.  117;  12  Am.  St.  Bep.  707.  Co.  v.  McMahon,  70  Ga.  585. 

2  State  V.  Govern,  47  N.  J.  L.  368.  *  MeCormick  v.   Rusch,    15   Iowa, 

=  State  V.  Bloomfield,  47  N.  J.  L.  127;  83  Am.  Deo.  401. 

442.  '  Merritt  r.  Knife  Falls  Boom  Corp., 

*  State  V.  Hawkins,  44  Ohio  St.  98;  34  Minn.  245. 

State  V.  Hudson,  44  Ohio  St.  137.  '•  Little  Rock  and  Port  Smith  R.  R. 

*  People  V.  Newburgh  and  Shawan-     Co.  )).  Hanniford,  49  Ark.  291. 
gunk  Plank  Road  Co.,  86  N.  Y.  1.  "  Dow  v.  Beidelman,  49  Ark.  325. 

«  State  V.  Piper,  17  Neb.  614.  "  Dow  v.  Beidelman,  49  Ark.  455. 


5897  lEGISLATIVB   POWERS    GENERALLY.  |  3755 

cuit  court  of  a  certain  county  at  a  certain  place;*  an  act 
which  applies  only  to  cities."  A  statute  professing  in  gen- 
eral terms  to  repeal  all  acts  appointing  commissions  to 
regulate  municipal  affairs  is  general,  and  is  not  rendered 
local  or  special  by  the  fact  that  there  is  but  one  commis- 
sion to  which  it  can  apply.' 

A  law  is  not  "  general,"  within  the  meaning  of  the  con- 
stitution, simply  because  it  bears  equally  upon  all  persons 
to  whom  it  is  applicable.  A  "  general  law  "  must  be  as 
broad  as  its  object.*  A  statute  which  selects  particular 
individuals  from  a  general  class,  and  subjects  them  to 
peculiar  rules,  from  which  others  in  the  same  class  are 
exempt,  is  a  special  law.'  Special  legislation  being  pro- 
hibited by  the  constitution,  courts  will  not  sustain  statutes 
of  which  the  form  alone  is  general,  but  whose  operation 
and  effect  are  special."  A  statute  applicable  to  cities  of  a 
named  population  is  a  special  law,  when  it  obviously 
operates  only  upon  a  present  state  of  facts,  and  cannot, 
by  possibility,  apply  to  other  cities  that  may  in  future 
attain  the  named  population.'  So  where  it  is  apparent 
that  a  statute  can  apply  to  one  county  only  (it  being  made 
applicable  to  counties  containing  a  city  of  more  than  a 
certain  number  of  inhabitants,  and  there  being  but  one 
such  county  in  the  state),  it  is  a  local  or  special  law;*  or 
a  statute  which,  while  purporting  to  be  general,  in  fact 
applies  to  but  two  of  the  counties  of  the  state;'  or  a  stat- 
ute which  regulates  the  licensing  power  in  boroughs  of  a 
certain  class,  based  on  population;'"  or  a  statute  giving 

'  Cooper  V.  Mills  County,  69  Iowa,  State  ».   Hammer,  42  N.  J.  L.  435; 

350.  Commonwealth  v.  Patton,  S8  Pa.   St. 

»  In  re  Elizabeth  Commissioners,  49  258;  Devine  v.  Cook,  84  111.  500;  State 

N.  J.  L.  488.  V.  Anderson.  44  Ohio  St.  247. 

'  Van  Kiper  v.  Parsons,  40  N.  J.  L.  *  State  v.  Jackson  County  Court,  89 

123;  29  Am.  Rep.  2^0.  Mo.  237;  State  v.  Gaddis,  44  N.  J.  L. 

*  Ex    parte    Westerfield,    55     Cal.  363;  Hallook  r.  Hollingshead,  49  N.  J. 

550.  L.  64;  Hudson  County  Freeholders  v: 

'  State  V.  Hermann,  75  Mo.  340.  Buck,  49  N.  J.  L.  228. 

« State  V.    Hermann,    75   Mo.    340;  '  V^oodard   «.    Brien,   14   Lea,   520j 

State  V.  Judges,  21  Ohio  St.  11.  State  v.  Boyd,  19  Nev.  43. 

'  State  V.   Hermann,   75  Mo.   340;  "  State  v.  Glenn,  47  N.  J.  L.  105. 
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cities  the  right  to  add  to  their  territory,  but  excepting  so 
many  cities  as  actually  to  include  only  three  in  the  state;' 
or  a  law  which,  while  general  in  form,  serves  but  to  give 
a  salary  to  a  single  officer  of  a  single  county.^  In  several 
states  corporations  (except  municipal)  must  be  formed 
under  general  laws,  and  can  exercise  no  powers  except 
such  as  are  conferred  by  such  general  laws.  The  legisla- 
ture cannot  confer  on  such  corporations  any  powers  or 
grant  them  any  privileges  by  special  act.  An  act  which 
grants  to  individuals  and  their  assigns  certain  powers  and 
privileges,  and  then  provides  that  the  act  shall  not  take 
effect  unless  the  persons  to  whom  the  grant  is  made  shall, 
within  a  certain  time,  organize  themselves  into  a  corpora- 
tion under  existing  laws,  is  a  grant,  not  to  the  individuals 
as  persons,  but  to  the  corporation  when  formed,  and  is  an 
attempt  by  the  legislature  to  confer  powers  and  privileges 
on  a  corporation  by  special  act,  and  is  void.'  Where  the 
constitution  provides  that  the  legislature  "  shall  pass  no 
special  law  for  any  cause  for  which  provision  can  be  made 
by  a  general  law,"  the  legislature  is  the  sole  judge  as  to 
whether  provision  by  a  general  law  is  possible.* 

§  3756.  Local  Acts. — In  some  of  the  states  the  con- 
stitution provides  that  no  "private  or  local"  act  shall 
be  passed  except  in  a  certain  manner.  Construing  this 
provision,  it  is  held  that  an  act  is  local  which  in  its  sub- 
ject relates  to  but  a  portion  of  the  people  of  the  state  or 
to  their  property,  and  may  not,  either  in  its  subject,  oper- 
ation, or  immediate  and  necessary  results,  affect  the  people 
of  the  state,  or  their  property  in  general.^  But  a  statute 
is  general,  and  not  "  local,"  although  it  is  local  with  re- 
spect to  the  violation  of  it,  but  which  is  equally  binding 
upon   all  persons,    whether   residing   in    the    particular 

'  Topeka  v.  Gillett,  32  Kan.  431.  '  State  v.  County  Court  of  Boone 

2  Gibbs  V.  Morgan,  39  N.  J.  Eq.  126;  County,  .50  Mo.  317;  11  Am.  Rep.  415; 

Ernst  V.  Morgan,  39  N.  J.  Eq.  391.  State  v.   Hitchcock,   1   Kan.   178;  81 

'  San    Francisco    v.    Spring   Valley  Am.  Dec.  503. 

Water  Co.,  48  Cal.  403.  "  People  v.  Supervisors,  43  N.  Y.  10. 
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locality  or  not/  And  it  is  not  local,  although  it  may 
happen  that  the  persons  whose  operations  are  controlled 
by  such  law  are  few  in  number,  and  all  doing  business 
in  one  or  more  cities  of  the  state."  A  statute  general  in 
form  is  not  to  be  treated  as  local  or  special  simply  be- 
cause of  the  intervention  of  some  unrepealed  local  statute 
which  prevents  it  from  having  general  effect.' 

§  3757.  Grants  of  Special  Privileges  to  Individuals. — 
The  legislature  has  no  power  to  grant  personal  privileges 
or  suspend  the  operation  of  general  laws  in  favor  of  an 
individual.'  By  the  constitution  of  some  states  the  legis- 
lature is  prohibited  from  passing  "any  law  granting  to 
any  individual  or  individuals  rights,  privileges,  immuni- 
ties, or  exemptions  other  than  such  as  may  be,  by  the 
same  law,  extended  to  any  member  of  the  community 
who  may  be  able  to  bring  himself  within  the  provisions 
of  such  law."  The  authority  of  the  courts  has  not  been 
frequently  invoked  for  the  enforcement  of  this  provision 
of  the  constitution;  yet  the  principle  has  been  often  ap- 
plied in  giving  effect  to  another  requirement  of  the  same 
constitution,  under  which  "the  law  of  the  land"  has  been 
defined  to  mean  laws  "which  extend  to  and  embrace  all 
persons  who  are  or  may  come  into  the  like  situation  and 
circumstances."*  But  under  this  special  provision,  it  has 
been  held  in  Tennessee  that  the  exemption  by  statute 
from  jury  duty  of  directors  in  a  railroad  company  is  un- 
constitutional.'    So  is  a  special  statute  authorizing  the 

'  Pierce  v.  Kimball,  9  Me.  54;  23  *  Holden  v.  James,  11  Mass.  396;  6 

Am.  Dec.  537.  Am.  Dec.   174;  Pierce  v.  Kimball,  9 

2  People  V.  Squire,  107  N.  Y.  593;  1  Me.  54;  23  Am.  Dec.  537. 

Am.  St.  Kop.  893.   A  statute  giving  to  °  Alexandria  ».  Dearmon,  2  Sneed, 

counties  containing   cities  with  more  121;  Vanzaut  v.  Waddel,  2  Yerg.  259; 

than  one  hundred  thousand    inhabi-  Wally  v.  Kennedy,  2  Yerg.  555;  24 

tants  power  to  construct  streets  in  the  Am.  Dec.  511;  State  Bank  v.  Cooper, 

neighborhood,  and  to  provide  for  as-  2  Yerg.  599;  24  Am.  Dec.  517;  Budd 

sessiug  property  benefited,    is  not  a  v.  State,  3  Humph.  483;  39  Am.  Dec. 

local  law,  and  therefore  not  unconsti-  189;  Pope  v.  Philer,  3  Heisk,  701. 

tutional:    In  re  Church,  92  N.  Y.  1;  «  Neeley  v.  State,  4  Lea,  315.     Ex- 

28  Hun,  476.  emptions  from  jury  service  have  been 

'  Evans  v.  Phillipi,  117  Pa.  St.  226;  sustained    in    many   cases:    State    v. 

2  Am.  St.  Kep.  655.  Whitford,  12  Ired.  99;  Albert  w.  White, 
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supreme  court,  in  its  discretion,  to  decree  a  divorce  be- 
tween parties  named,  which,  under  the  general  law,  the 
court  had  no  power  to  do;'  so  is  a  special  statute  au- 
thorizing a  corporation  to  take  a  rate  of  interest  greater 
than  that  allowed  by  the  general  law;^  so  is  a  law  forbid- 
ding the  sale  of  goods  on  Sunday,  but  excepting  from  its 
operation  those  keeping  their  business  places  closed  on 
Saturday;'  so  is  a  charter  of  a  money-lending  corporation, 
which  authorizes  it  to  foreclose  its  mortgage  without  the 
intervention  of  a  court;*  so  is  an  act  from  the  operation 
of  which  two  certain  counties  are  excluded;*  or  an  act 
authorizing  a  person  named  to  prosecute  a  particular  suit, 
the  plaintijEf  having  died  without  taking  out  letters  of  ad- 
ministration on  the  estate  of  the  deceased;*  or  a  law  pro- 
viding that  no  costs  should  be  recovered  against  the  city 
of  Janesville  in  any  action  to  set  aside  any  tax  assess- 
ment;^ or  a  law  authorizing  an  appeal  where  the  time 
previously  allowed  for  an  appeal  had  expired;'  or  a  stat- 
ute suspending  the  operation  of  a  general  law  in  favor  of 
an  individual;'  or  an  act  allowing  appeals  from  decisions 
of  a  certain  road  commissioner  made  before  the  passage 
of  the  act; '"  or  a  special  statute  authorizing  the  execu- 

33  Md.  297;  Bloom  v.   State,  20  Ga.  ular  service  may,  however,  be  required 

443   (firemen);    State   v.    Williams,    1  to  serve  as  a  talesman:  State  v.  Hogg, 

Dev.  &  B.  372  (postmasters).    So  of  ex-  2  Murph.  319;  State  v.  Willard,  79  N. 

emption  from  military  duty:  Swindle  C.  660. 

V.  Brooks,  34  Ga.  67.     But  it  seems  '  Simonds    v.    Simonds,    103   Mass. 

clear   that    all   statutory   exemptions  572;  4  Am.  Rep.  576, 

fiom  public  duty  are  mere  privileges,  '  Gordon    v.    Winchester    Building 

which  may  be  at  any  time  withdrawn  Association,    12  Bush,    110;    23  Am, 

by  the  legislature:  Cooley  on  Constitu-  Rep.  713. 

tional  Limitations,  383;  Bragg  v.  Peo-  "  City  of  Shreveport  o.  Levy,  26  La. 

pie,  78  111.  378;  Ex  parte  Hurst,  43  Ga.  Ann.  671;  21  Am.  Rep.  553. 

209;  State  v.  Ingrahani,  1  Cheves,  78;  '  Kentucky  Trust  Co.  ».  Lewis,  82 

Commonwealth  v.  Bird,  12  Mass.  443.  Ky.  579. 

The  exemption,  being  but  a  personal  '  Burkholtz  v.  State,  16  Lea,  71. 

privilege,  may  be  waived  by  the  bene-  '  Officer  v.  Young,  5  Yerg.  320. 

fioiary,  and  does  not   disqualify  him  '  Durkee  v.   City  of   Janesville,  28 

from  service  if  he  chooses  to  waive  it:  Wis.  464;  9  Am.  Rep.  500. 

State  V.   Forshner,   43   N.   H.   89;  80  ^  Burch    v.    Newbury,    10    N.    Y. 

Am.    Dec.    132;    State  v.    Wright,   53  375. 

Me.  328;  Munroe  v.  Brigham,  19  Pick.  '  Holden  v.  James,  11  Mass.  396;  6 

368;  Davis  v.  People,  19  111.  74;  State  Am.  Deo.  174. 

V.  Adams,  20  Iowa,  486.     One  who  is  "  Hillu.  Town  of  Sunderland,  3  Vt. 

under  such  a  siatute  exempt  from  reg-  507. 
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tors  of  A  to  revive  a  judgment  rendered  in  favor  of  B  in 
the  same  manner  as  if  they  were  the  executors  of  B.^ 

But  a  statute  authorizing  the  recovery  of  five  thousand 
dollars  in  cases  of  deaths  from  the  negligence  of  railroad 
corporations  is  not  unconstitutional  as  class  legislation; " 
nor  a  statute  making  railroads  liable  for  stock  killed  by 
reason  of  neglect  to  fence  their  tracks,  and  for  attorneys' 
fees  in  addition;'  nor  a  statute  making  railroad  compa- 
nies liable  for  the  negligence  of  employees  resulting  in  in- 
juries to  co-employees;*  nor  a  statute  giving  coal-miners 
a  lien  for  labor  and  the  land-owners  a  lien  for  royalty;^ 
nor  a  statute  providing  that  exempt  personal  property 
shall  not  be  exempt  in  an  action  for  the  purchase-money;^ 
nor  a  statute  entitled  "An  act  providing  for  the  judicial 
determination  and  adjustment  of  two  alleged  claims  of 
W.  H.  Dike";'  nor  a  game  law  which  restricts  hunting 
in  five  counties  only.' 

'  Tate's  Executora  v.  Bell,  4  Yerg.        *  Miasonri  etc.  R.  R.  Co.  v.  Mackey, 

202;  26  Am.  Dec.  221.  33  Kan.  298. 

2  Carroll  v.  Misaouri  etc.  R.  R.  Co.,        '  Warren  v.  Sohn,  112  Ind.  213.  * 
88  Mo.  239;  57  Am.  Rep.  382.  •  Rogers  v.  Brackett,  34  Minn.  279. 

»  Peoria  etc.  R.  R.  Co.  v.  Dnggan,        '  Dike  v.  State,  38  Minn.  366. 
109  111.  637;  50  Am.  Rep.  619.  •  Hayes  v.  Territory,  2  Wash.  286. 
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I  3758.  Enactment  of  Laws — In  General, — The  legis- 
lature is  not  synonymous  with  the  law-making  power,  and 
does  not  include  the  governor,  except  as  applied  to  the 
enactment  of  laws.  The  legislature,  as  a  distinct  body, 
consists  of  the  senate  and  assembly.'  The  word  "house," 
as  applied  to  a  branch  of  the  legislature,  means  a  number 
of  members  sufficient  to  constitute  a  quorum  to  do  busi- 
ness, and  a  bill  passed  by  two  thirds  of  a  majority  of  all 
the  members  elected  is  passed  by  two  thirds  of  that  house.^ 

'  Brooks  V.  Fischer,  79  Cal.  173.  »  State  v.  MoBride,  4  Mo.  303;  29 

Am.  Dec.  636. 
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By  the  constitutions  of  many  states,  no  law  can  be  passed 
except  by  bill.*  The  word  "act"  is  generally  used  to  des- 
ignate the  entire  bill  with  all  the  parts  adopted  by  a  single 
effort  of  the  legislative  will;  but  the  word  may  be  referred 
to  a  particular  section  in  which  it  is  used,  when  the  con- 
text indicates  that  such  was  the  legislative  intent.''  Every 
substantial  part  of  a  proposed  enactment  is  a  "bill," 
within  thef  constitutional  sense  of  the  term,  and  must 
pass  through  all  the  constitutional  stages  of  enactment 
before  it  becomes  law.'  The  constitutional  provision 
prescribing  the  style  of  laws  will  not  invalidate  a  body  of 
laws  not  themselves  in  such  style,  if  the  bill  by  which 
they  were  adopted  pursued  the  prescribed  style.*  The 
requirement  of  the  constitution  that  acts  of  the  legislature 
be  in  articles  and  sections,  in  the  same  manner  as  the  code 
is  arranged,  is  directory  in  form,  and  looks  more  to  conve- 
nience in  adopting  the  law  to  codification  than  to  its  oper- 
ative effect.'  The  legislature  may  pass  a  statute  giving 
the  force  of  law  to  an  instrument,  previous  statute,  or 
document,  without  setting  it  forth  at  length.  It  is  enough 
if  it  can  be  made  certain.*  Bills  may  originate  in  either 
house  of  the  legislature;"  and  they  may  be  amended, 
altered,  or  rejected  in  the  other  house,'  but  not  in  Arkan- 
sas, Alabama,  Colorado,  Missouri,  Pennsylvania,  or  Texas, 
so  as  to  change  the  original  purpose  of  the  bill.  By  the 
constitutions  of  six  states  no  bill  shall  be  considered  for 
passage  unless  it  has  first  been  referred  to  a  committee 
and  reported  upon.'  The  courts  may,  in  some  cases,  pre- 
sume the  passage  of  an  act  of  the  legislature.*" 

'  Stimson's  American  Statute  Law,  '  Bibb  County  Loan  Ass'n  v.  Bich- 

aeo.  300.  ards,  21  Ga.  592. 

^  Satcher  v.  Satcher,  41  Ala.  26;  91  '  Stimson's  American  Statute  Law, 

Am.  Dec.  498.  sec.  300. 

'  State  V.  Piatt,  2  S.  0.  150;  16  Am.  "  Stimson's  American  Statute  Law, 

Rep.  647.  sec.  300. 

'  Dew  V.  Cunningham,  28  Ala.  466;  '  Stimson's  American  Statute  Law, 

65  Am.  Dec.  362.  sec.  302. 

*  Hardesty  v.  Taft,  23  Md.  513;  87  "  McCarthy  v.  McCarthy,  2  Strob. 

Am.  Dec.  584,  6;  47  Am.  Dec.  585,  note. 
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§  3759.  Reading  of  Bills.  —  In  most  of  the  states  every 
bill  must,  by  the  constitution,  be  read  by  sections  on  three 
different  days  in  each  house.*  In  some  states  this  re- 
quirement may  be  dispensed  with  on  a  vote  of  a  certain 
number  of  the  members.*  Several  states  require  that  the 
bill  shall  be  read  at  length  at  its  final  passage.'  A  consti- 
tutional provision  that  no  bill  shall  become  law  until  read 
on  three  several  days  in  each  house  of  the  general  assem- 
bly does  not  contemplate  that  everything  which  is  to 
become  law  by  the  adoption  of  such  bill  shall  thus  be 
read.* 

§  3760.  The  Requisite  Vote. — By  the  constitution  of 
most  states  no  bill  can  become  a  law  unless  it  has  received 
on  its  final  passage  the  vote  of  a  majority  of  the  house, 
or  of  the  members  present  or  of  the  members  elected.' 
Where  the  constitution  requires  that  certain  laws  shall 
be  passed  by  a  two-thirds  vote,  such  a  law  not  showing  on 
its  face  that  it  was  passed  by  the  vote  is  void."  The  au- 
thenticity of  a  statute  shown  by  the  journal  of  each  house 
to  have  received  the  concurrence  of  a  sufiBcient  number  of 
members,  and  to  have  been  duly  signed,  cannot  be  im- 
peached by  showing  that  certain  of  these  members  were 
seated,  upon  the  determination  of  a  contested  election,  by 
less  than  a  constitutional  quorum.  Such  members  are  at 
least  de  facto  members.'  Where  the  constitution  provided 
that  "no  bill  shall  be  passed  by  either  branch  of  the  legis- 
lature without  an  affirmative  vote  of  a  majority  of  the 
members  elected  thereto,"  and  an  act  was  passed  by  the 
afi&rmative  vote  of  eleven  senators,  in  a  body,  which  con- 
sisted, when  full,  of  twenty-two  members,  one  member 

'  Stimaon's  American  Statute  Law,        *  Dew  v.  Cunningham,  28  Ala.  466; 

sec.  303.  65  Am.  Deo,  362. 

'  Stimaon's  American  Statute  Law,        '  Stimson'a  American  Statute  Law, 

sec.  303.  sec.  304. 

'  Stimaon's  American  Statute  Law,        ^  People  v.  Comm'rs  of  Highways,  54 

sec.  303.  N.  Y.  276;  13  Am.  Rep.  581. 

'  State  V.  Smith,  44  Ohio  St.  348. 
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having  resigned  after  the  opening  of  the  session  at  which 
the  act  was  passed,  it  was  held  that  the  court  would  not 
declare  the  act  unconstitutional.* 

§3761.  Signing  of  Bills.  —  There  are  constitutional 
provisions  in  most  of  the  states  requiring  the  signatures  of 
the  presiding  officers  of  the  two  houses  to  be  annexed  to 
a  bill  preparatory  to  its  becoming  a  law;'  and  where  such 
a  provision  exists,  its  observance  is  essential  to  the  valid- 
ity of  an  act;'  but  in  the  absence  of  any  such  provision, 
signing  is  not  essential.*  The  bill  as  signed  must  be  the 
same  as  it  actually  passed  the  two  houses,  and  a  material 
variance  is  fatal  to  the  validity  of  the  enactment;'  but  a 
mere  clerical  error  in  the  title,  by  which  no  one  could  be 
misled,  will  not  invalidate  it.* 

§  3762.  Approval  —  Veto.  —  The  approval  of  an  act  is 
an  essential  prerequisite  to  the  enactment  of  a  law,  and 
such  approval  is  performed  by  the  governor  in  a  legisla- 
tive capacity  as  part  of  the  law-making  power,  and  not  as 
the  law-executing  power.'  Where  the  governor  approves 
a  bill,  and  the  constitution  does  not  require  that  he  should 
notify  either  house  of  the  legislature  of  the  fact,  or  that 
such  notification,  if  made,  should  be  entered  on  the  jour- 
nals, the  date  being  no  necessary  part  of  the  approval,  it 
will  be  presumed  that  the  bill  was  signed  between  the 
date  of  its  passage  and  the  final  adjournment  of  that  ses- 
sion of  the  legislature.'     An  act  passed  by  both  houses 

'  Osburn  o.  Staley,  5  W.  Va.  85;  13  '  People  v.  Supervisors  of  Onondaga, 

Am.  Rep.  640.  16  Mich.  254;   Walnut  v.  W^ade,   103 

■'  See  Evans  v.  Browne,  30  lud.  514;  U.  S.  683;  Ohiot;.  Frank,  103  U.  S.  693. 

95  Am.  Deo.  710.  '  State  v.  Deal,  24  Fla.  293;  12  Am. 

'  Moody  V.  State,  48  Ala.  115;  17  St.  Rep.  204.  The  legislature  ad- 
Am.  Rep.  28;  State  v.  Glenn,  17  Nev.  joumed  before  omissions  in  an  act  sent 
34;  State  ».  Mead,  71  Mo.  266;  Legg  to  the  governor  and  signed  by  him 
V.  Annapolis,  42  Md.  203.  were  discovered.     The  presiding  offi- 

'  Speer  v.  Flank  Road  Co.,  22  Pa.  cers  of  each  house  then  signed  the  bill 

St.  376.  as  it  should  have  read,  and  the  gov- 

'  Morg  D.   Randolph,   77   Ala.   597;  ernor  approved  it.    Held,  a  valid  enaot- 

Smithee  v.   Campbell,   41   Ark.   471;  ment:  Dow  w.  Beidelman,  49  Ark.  325. 

Brady  v.  West,  50  Miss.  68;  Presoott  «  State  v.  Hitchcock,  1  Kan.  178;  81 

I).  Trustees.  19  111.  324.  Am.  Dec.  603. 
870 
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and  signed  by  the  governor  is  a  law,  although  the 
governor  afterwards  sends  a  message  to  the  legislature 
notifying  that  body  of  his  approval,  but  setting  forth 
objections  to  the  law;*  or  notwithstanding  the  fact  that, 
when  the  bill  was  approved  and  signed,  the  legislature 
had  adjourned  sine  die}  A  court  of  law  is  not  precluded 
from  informing  itself  as  to  the  real  date  of  the  approval 
of  a  statute  by  the  executive.  Therefore,  when  the  Presi- 
dent's approval  of  an  act  of  Congress  was  dated  simply 
"  December  4,"  it  was  held  competent,  in  order  to  ascer- 
tain the  year  of  its  approval,  to  resort  to  the  records  in 
the  Secretary  of  State's  office,  and  to  the  journals  of  Con- 
gress.' When  a  bill  has  passed  both  branches  of  the  legis- 
lature, and  been  signed  by  the  proper  officers,  and  sent  to 
ithe  governor  for  approval,  it  cannot  be  recalled  except  by 
the  joint  action  of  both;  if  the  governor  sends  back  the 
hbill  on  the  request  of  one  house,  any  action  it  may  take 
thereon  is  a  nullity.*  In  a  Virginia  case  the  legislature 
passed  a  bill,  and  presented  it  to  the  governor  in  the 
manner  prescribed  by  the  Virginia  constitution.  Before 
the  governor  had  acted  upon  the  bill,  a  joint  resolution  was 
, passed,  requesting  the  governor  to  return  the  bill.  This 
ihe  did,  neither  approving  nor  disapproving  it.  It  was 
rheld  that  the  legislature  was  without  power  thus  to  recall 
ithe  bill;  that  the  return  in-  this  manner  was  nugatory; 
:and  that  the  bill,  not  having  been  vetoed,  became  a  law." 
When  an  ostensibly  perfect  bill  is  submitted  to  the  gov- 
ernor for  his  action  as  part  of  the  law-making  power,  and 
he  approves  its  several  parts  collectively,  thinking  them  all 
valid,  and  it  subsequently  appears  that  some  of  them  are 
spurious,  the  whole  act  will  be  declared  void,  unless  it 
clearly  appears  that  the  spurious  parts  are  such  a§  not  to 
have  influenced  the  governor  in  approving  the  other  parts, 

»  State  V.  Whisner,  35  Kan.  271.  '  People  ti.  Devlin,  33  N.  Y.  269;  8S 

2  Seven  Hickory  v.  EUery,  103  U.  S.  Am.  Dec.  377. 
-.423.  "  Wolfe  V.  McCauU,  76  Va.  876. 

2  Gardner  ii.  Collector,  6  Wall,  499. 
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or  that  the  latter  are  entirely  severable,  distinct,  and  in- 
dependent of  the  former.* 

In  all  the  states  but  four,  every  bill  must  be  presented 
to  the  governor,  and  if  he  approves  it,  he  is  to  sign  it.^ 
The  governor  may  veto  a  bill  by  returning  it  with  his 
objections,'  which  veto  may  be  overruled  by  a  vote  of  two 
thirds  of  the  members  of  each  house.*  Under  a  section 
requiring  all  bills  passed  by  the  legislature  to  be  presented 
to  the  governor  for  his  approval  to  be  returned  with  his 
objections  in  case  of  non-approval,  and  providing  "that 
if  any  bill  shall  not  be  returned  by  the  governor  within 
ten  days  after  it  shall  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  legislature,  by  adjournment,  prevent  such 
return,"  the  governor  sent  to  the  legislature  a  bill  not 
approved,  with  his  objections,  on  the  tenth  day,  and  be- 
fore the  usual  hour  for  adjournment.  The  legislature 
had,  however,  adjourned  to  the  day  following,  and  the 
messenger  returned  the  bill  to  the  governor,  who  retained 
it  thereafter.  It  was  held  that  the  governor  had  not  re- 
turned the  bill  within  the  meaning  of  the  constitution; 
that  the  legislature  had  not,  by  adjournment,  prevented 
such  return,  the  adjournment  not  being  final.^  Where  the 
constitution  makes  a  bill  a  law  if  neither  signed  by  the 
governer  nor  returned  with  his  objections  within  three 
days,  "unless  the  general  assembly  by  adjournment  pre- 
vent such  return,"  a  bill  presented  to  the  governor  within 
the  last  three  days  of  a  session,  and  neither  signed  nor  re- 
turned with  objections  before  the  adjournment,  becomes 
a  law  only  in  case  of  its  subsequent  approval."    The  legis- 

'  State  V.  Deal,  24  Fla.  293;  12  Am.  four  hours:  Price  v.  Whitman,  8  Cal. 

St.  Rep.  204.  412. 

'  Stimsou's  American  Statute  Law,        *  Stimson's  American  Statute  Law, 

sec.  305.  sec.  305.     In  Bome  states  a  majority  is 

'  Stimson's  American  Statute  Law,  sufficient;  in  others,  three  fifths:  Stim- 

eec.    305.      The    ten    days    "within  son's  American  Statute  Law,  sec.  305. 
which "  the   governor  must  return  a        *  Harpending    v.    Haight,    39    Cal. 

bill  are  exclusive  of  the  iirst,  and  in-  189;  2  Am.  Rep.  432. 
elusive  of  the  last,  —  ten  times  twenty-        '  Darling  ».  Boesch,  67  Iowa,  702. 
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lature  may  provide  the  mode  by  statute  for  the  authentica- 
tion of  laws  returned  to  the  legislature  by  the  governor 
without  his  signature,  and  without  reconsideration  passed 
by  both  houses,  when  the  constitution  is  silent  as  to  the 
mode  by  which  the  laws  shall  be  authenticated.' 

§  3763.  Publication  of  Statutes. — The  publication  of 
a  general  law  must  be  according  to  the  provisions  of  law.' 
But  an  error  in  publication  which  does  not  change  the 
substance  or  legal  effect  of  the  statute  will  not  invalidate 
the  publication.'  An  incorrect  classification  by  publish- 
ing a  general  law  in  the  volume  of  special  laws  does  not 
prevent  such  publication  from  taking  effect,  and  the  law  is 
operative.^  But  a  mere  voluntary  publication  by  a  private 
individual,  not  being  authorized  thereto,  is  insufBcient.' 
If  the  time  of  its  taking  effect  is  expressly  declared  in 
the  act,  it  will  operate  at  that  time,  whether  it  may 
then  have  been  published  or  not.'  Provisions  as  to 
form  of  binding,  color  of  materials,  etc.,  of  statutes  are 
directory  only,  and  failure  of  strict  compliance  with 
such  provisions  will  not  render  the  distribution  of  such 
statutes  as  are  prepared  and  distributed  any  the  less  a 
publication  of  them.'  The  publication  of  a  statute  is 
eflfected  in  Indiana  when  the  act  is  distributed  by  the 
secretary  of  state  in  a  bound  volume  in  all  the  counties 
of  the  state.' 

§  3764.     At  What  Time  Statutes  Take  Effect.  — It  was 

formerly  the  rule  in  England  that  acts  of  Parliament  which 
were  to  take  effect  from  and  after  their  passage  should 

1  Pacific  U.  R.  Co.  v.  Governor,  23  «  Parkinson  v.  State,    14  Md.  184; 

Mo.  353;  66  Am.  Dec.  674.  74  Am.  Dec.  522.     And  see  State  v. 

'  Clark     V.     Janesville,     10     Wis.  Lean,  9  Wis.  279;  Peterman  v.  Heel- 

136.  ing,  31  Pa.  St.  432. 

»  Smith  V.  Hoyt,  14  Wia.  252;  State  '  State  v.   Bailey,   16  Ind.   46;   79 

V.  Ellis,  12  La.  Ann.  390.  Am.  Dec.  405. 

» In  re  Boyle,  9  VPis.  264.  «  State  v.  Bailey,    16  Ind.   46;    79 

»  Clark  V.  Janesville,  10  Wis.  136.  Am.  Dec.  405. 
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operate  from  the  first  day  of  the  session.'  But  the  rule 
now  is,  that  a  statute  takes  effect  from  the  date  of  its  pas- 
sage, where  no  time  is  fixed,  and  there  is  no  constitutional 
provision  concerning  the  matter.'  In  the  absence  of  a 
law  requiring  a  publication  of  statutes  in  a  particular 
manner,  they  become  operative  at  once  on  their  passage 
and  approval.'  If  a  statute  is  declared  to  take  efiiect  from 
and  after  its  passage,  it  goes  into  operation  the  very 
moment  it  is  approved  by  the  governor;  and  to  determine 
the  right  to  an  office,  that  moment  may  be  inquired  into.* 
A  law  passed  to  take  effect  upon  a  fixed  future  day  must 
be  construed  as  if  passed  to  take  immediate  effect  on  that 
day.*  A  statute  passed  to  take  effect  at  a  future  day  has 
no  force  until  such  day,  not  even  as  notice  to  persons  who 
will  be  affected  by  it.^  Where  a  statute  provides  that  it 
shall  take  effect  "from  and  after  its  passage,"  in  comput- 
ing the  time  when  it  takes  effect  the  day  of  its  passage  is 
to  be  excluded.'  An  act  passed  February  7,  1843,  pro- 
viding that  certain  actions  must  be  commenced  within 
ten  years,  does  not  bar  one  of  such  actions  commenced 
February  7,  1853.'  When  two  statutes  are  approved  the 
same  day,  they  are  approved  contemporaneously;  but 
when  one  takes  effect  on  its  passage,  and  the  other  on  the 
first  day  of  the  following  January,  both  amending  the 
general  statutes,  the  act  taking  effect  last  is  an  amend- 

^  Boston  and  Gunby  ».  Cummins,  16  State,  1  Meiga,  237;  Smets  v.  Weath- 
Cra.  102;  60  Am.  Dec.  717.  A  statute  ersbee,  R.  M.  Charlt.  537;  Rathborne 
must  be  construed  to  speak  from  the  v.  Bradford,  1  Ala.  312;  State  v. 
first  day  of  the  session  at  which  the  Click,  2  Ala.  26;  Goodsell  v.  Boynton, 
act  was  passed;  thus  "next  January  "  2  111.  555.  A  statute  takes  effect  ou 
was  held  to  mean  the  January  follow-  the  day  of  its  approval,  unless  a  differ- 
ing the  beginning  of  the  session,  ent  time  is  expressly  prescribed:  Tay- 
though  the  act  was  passed  in  that  lor  v.  State,  31  Ala.  383. 
January:  Weeks  v.  Weeks,  5  Ired.  '  Freeman  v.  Gaither,  76  Ga.  741. 
Eq.  Ill;  47  Am.  Dec.  358.  •  People  v.  Clark,  1  Oal.  406. 

^  Parkinson  v.  State,  14  Md.   184;  ^  Rice    i>.    Ruddiman,     10     Mich. 

74  Am.  Dec.  522;  Matthews  v.  Zane,  125. 

7  Wheat.  164;  The  Ann,  1  Gall.  62;  « Price  v.  Hopkin,  13  Mich.  318. 

Johnson  v.  Merchandise,  2  Paine,  601;  '  Parkinson     v.     Brandenburg,     35 

Branch  Bank  of  Mobile  v.  Murphy,  8  Minn.  294;  59  Am.  Rep.  326. 

Ala.  119;  Heard  v.  Heard,  8  Ga.  380;  «  Owen  v.  Slatter,  26  Ala.  547;  62 

Temple  v.  Hays,  1  Morris,  9;  Dyer  v.  Am.  Dec.  745. 
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ment  to  the  statutes  as  amended  by  the  act  taking  effect 
first.'  In  some  states  the  constitution  provides  that  laws 
shall  go  into  effect  immediately  upon  their  publication; 
in  others,  a  certain  number  of  days  after  their  final  pas- 
sage, or  after  the  end  of  the  session.  In  some,  the  legis- 
lature may,  by  a  two -thirds  vote,  provide  that  they  shall 
go  into  effect  earlier  than  the  prescribed  time."  A  statute 
takes  effect  at  the  time  named  therein,  whether  printed  or 
not;  and  this,  notwithstanding  the  requirement  of  the 
constitution  that  every  law  shall  be  printed  in  due  time.* 
The  time  at  which  a  statute  goes  into  effect  is  a  question 
for  the  court,  which  takes  judicial  notice  of  the  matter.* 
The  existence  or  the  time  of  taking  effect  of  a  public  stat- 
ute cannot  be  put  in  issue,  or  admitted  or  denied  by  the 
pleadings,  but  must  be  determined  by  the  judges  them- 
selves. Accordingly,  an  allegation,  in  answer  to  quo  war- 
ranto, that  a  statute  under  which  the  defendant  claims  to 
hold  oSice  was  published  and  went  into  effect  prior  to  the 
day  of  his  alleged  election  is  not  admitted  by  a  demurrer 
to  such  answer.* 

§  3765.  Impeaching  the  Valid  Enactment  of  Statutes 
— Evidence. — Where  an  act  has  been  duly  authenticated 
and  published  as  law  by  authority,  the  presumption  arises 
that  all  the  constitutional  solemnities  and  prerequisites  to 
its  valid  enactment  have  been  complied  with.*  Its  inva- 
lidity will  not  be  examined  or  considered  by  the  judiciary 
on  alleged  irregularities  or  informalities  committed  by  the 
general  assembly  in  passing  it.''  It  cannot  be  impeached 
by  mere  parol  evidence,'  nor  upon  the  admission  of  par- 

'  Harrington  v.  Harrington,  53  Vt.         «  Bsrry  v.  R.  R.  Co.,  41  Md.  446> 

649.  20  Am.  Rep.  69. 

'  Stimson's  American  Statute  Laws,         '  Louisiana     Lottery     Company    t». 

sec.  309.  Riohoux,    23   La.    Ann.    743;   8   Am. 

*  Parkinson   v.  State,  14   Md.    184;  Rep.  602. 

74  Am.  Deo.  522.  »  Berry  v.  R.  R.  Co.,  41  Md.  446;  20 

*  State  V.   Bailey,    16  lud.   46;   79    Am.  Rep.  69;  Louisiana  Lottery  Co. 
Am.  Dec.  405.  v.  Riohoux,  23  La.  Ann.  743;  8  Am. 

'  Attorney-General  v.  Foote,  H  Wis.     Rep.  602. 
14;  78  Am.  Deo.  689. 
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ties  that  it  has  not  heen  properly  enacted.'  "Where  an  act 
of  the  legislature  has  been  duly  signed,  certified,  and  pub- 
lished, evidence  is  inadmissible  to  show  an  error  in  the 
engrossing.'  But  the  journals  of  the  two  houses  of  the 
legislature,  in  connection  with  other  competent  evidence 
upon  the  subject,  may  be  examined  as  means  of  informa- 
tion to  aid  in  arriving  at  a  correct  conclusion  as  to  what 
was  the  action  of  the  legislature  on  any  particular  bill 
before  it.'  And  whenever  it  appears  that  the  enrolled  act 
differs  from  the  bill  as  it  passed,  in  a  substantial  matter, 
the  judiciary  department  of  the  state  may  declare  the 
whole  act  or  the  part  affected  by  the  change  unconstitu- 
tional and  void.*  Two  theories  exist  in  this  country 
touching  the  effect  as  evidence  of  a  document  found  in 
the  legal  depository  of  laws,  and  regularly  certified  by 
the  usual  authorities  to  have  become  a  law.  One  is,  that 
such  a  document  is  conclusive  evidence  of  its  being  a  law, 
so  that  no  proof  can  collaterally  establish  the  contrary. 
If  an  act  is  properly  enrolled  and  authenticated,  and  is 
deposited  with  the  secretary  of  state,  it  is  conclusive  evi- 
dence of  the  legislative  will  at  the  time  of  its  passage, 
and  the  courts  will  not  look  into  the  journals  of  the  legis- 
lature to  see  whether  or  how  the  bill  passed.*  The  other  ' 
theory  is,  that  a  document  as  above  described  is  prima 

'Happel  V.  Brethauer,  70  111.  166;  Nev.  176;  21  Am.  Rep.  721;  State  v. 

22  Am.  Rep.  70.  Rogers,   10  Nev.  250;  21   Am.   Rep. 

2  Mayor  ».  Harwood,  32  Md.  471;  3  '  738;  State  v.  Glenn,  18  Nev.  ,'i4.     And 

Am.  Rep.  161.  the  theory  is  sustained  in  the  following 

*  Berry  v.  R.  R.  Co.,  41  Md.  446;  20  cases:  Pao.  R.  R.  Co.  v.  Governor,  23 

Am.  Rep.  69;  Osburu  v.  Staley,  5  W.  Mo.  353;  66  Am.  Deo.  673;  Brodnax 

Va.  85;  13  Am.  Rep.  640;  Spangler  v.  v.    Groom,    64  N.    C.   244;   Louisiana 

Jaooby,  14  111.  297;  58  Am.  Deo.  t^\;  State  Lottery  v.  Richoux,  23  La.  Ann. 

Moody  V.  State,  48  Ala.  115;  17  Am.  743;  8  Am.  Rep.  602;  Swann  v.  Buck, 

Rep.  28.     See  note  to  Jones  «.  Jones,  40  Miss.  268;  Duncombe  v.  Prindle,  12 

12  Pa.  St.  350,  in  51  Am.  Deo.  616-  Iowa,  1;  Evans  v.   Browne,  30  Ind. 

623.     Contra,,  State  v.  Swift,  10  Nev.  514;  95  Am.  Dec.  710;  Speer  v.  Plank 

176;  21  Am.  Rep.  721.  Road  Co.,  22  Pa.  St.  376;  People  v. 

»  State  V.  Piatt,  2  S.  0.  150;  16  Am.  Comm'rs  etc.,  54  N.  Y.  276;  13  Am. 

Rep.  647.  Rep.  581;  Pangborn  v.  Young,  32  N. 

'  Sherman  v.  Story,  30  Cal.  253;  89  J.  L.  29;  Jones  v.  Jones,  12  Pa.  St. 

Am.  Dec.  93;  People  v.  Burt,  43  Cal.  350;  51  Am.  Deo.  616,  note. 
660.     So  in  Nevada:  State  v.  Swift,  10 
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facie  a  law,  but  that  the  courts  will  receive  other  evidence, 
such  as  legislative  journals,  to  ascertain  whether  the  man- 
dates of  the  constitution  as  to  the  mode  of  enacting  laws 
were  observed  regarding  it,  and  if  they  were  not,  will  ad- 
judge it  void/  That  a  legislative  enactment  was  passed 
by  bribing  members  of  legislature  does  not  authorize  the 
supreme  court  to  pronounce  such  enactment  invalid.* 
Courts  will  not  inquire  into  the  motives  of  legislatures 
or  members,  even  where  fraud,  bribery,  and  corruption 
have  been  alleged.' 

§3766.  Reading  Bills  before  Passage.  —  The  consti- 
tutional provision  that  a  bill  shall  be  read  three  times 
before  its  passage  has  beeu  held  to  be  directory  merely, 
and  not  mandatory,  and  that  a  non-compliance  with  the 
provision  does  not  invalidate  the  act  so  passed;*  but  the 
opposite  view  has  also  been  maintained.' 


'  Freeholders  of  Passaic  ji.  Stevenson, 
46  N.  J.  L.  189;  Gardner  v.  Collector, 
6  Wall.  499;  Ryan  v.  Lynch,  68  111. 
160, 164;  Miller  v.  Goodwin,  70111.  659; 
People  V.  Lowenthal,  93  111.  191,  214. 
And  the  possibility  of  overturning  the 
statute  roll  by  the  legislative  journals 
exists  in  a  majority  of  the  states:  See 
Spangler  v.  Jaooby,  14  111.  297;  58 
Am.  Dec.  571,  574,  note;  State  v. 
Crawford,  35  Ark.  237;  Chicot  Co.  v. 
Davies,  40  Ark.  200;  Smithee  v.  Camp- 
bell, 41  Ark.  471;  Mondy  v.  State,  48 
Ala.  115;  Walker  v.  Griffith,  60  Ala. 
367;  Moog  V.  Randolph,  77  Ala.  598; 
State  V.  Brown,  20  Fla.  407;  Division 
of  Howard  Co.,  15  Kan.  194;  Common- 
wealth V.  Higginbotham,  17  Kan.  62; 
Taylor  v.  Wilson,  17  Neb.  88;  State  v. 
McLelland,  18  Neb.  236;  53  Am.  Rep. 
814;  Supervisors  v.  Heenan,  2  Minn. 
330;  State  v.  City  of  Hastings,  24 
Minn.  78;  People  v.  Mahaney,  13 
Mich.  482;  Fordyce  u.  Godman,  20 
Ohio  St.  1;  Osbarn  v.  Staley,  5  W. 
Va.  85;  13  Am.  Rep.  640;  Opinions  of 
Justices,  52  N.  H.  622,  625;  State  v. 
Piatt,  2  S.  C.  150;  16  Am.  Rep.  647; 
Berry  v.  R.  R.  Co.,  41  Md.  446;  20 
Am.  Rep.  69;  Legg  v.  Mayor  etc.,  42 
Md.  220.  • 


'  Lynn  v.  Polk,  8  Lea,  121. 

'  Fletcher  v.  Peck,  6  Cranoh,  87;  Ex 
parte  McCardle,  7  Wall.  506;  Flint 
etc.  Co.  V.  Woodhull,  25  Mich.  99; 
State  V.  Hays,  49  Mo.  604;  Kountze 
V.  Omaha,  5  Dill.  443;  People  v.  Big- 
ler,  5  Cal.  23;  Ex  parte  Newman,  9 
Cal.  502;  Harpending  v.  Haight,  39 
Cal.  189;  Slack  v.  Word,  8  W.  Va. 
612;  McCuUoch  v.  State,  11  Ind. 
424;  Baltimore  v.  State,  15  Md.  376; 
Johnson  v.  Higgins,  3  Met.  (Ky.)  566; 
People  V.  Draper,  15  N.  Y.  532;  State 
V.  Fagan,  22  La.  Ann.  545;  State  v. 
Cardoza,  5  S.  C.  297;  Humboldt  Co. 
V.  Churchill  Co.  Com.,  6  Nev.  30; 
Doyle  V.  Cont.  Ins.  Co.,  94  U.  S.  535; 
Wright  V.  Defrees,  8  Ind.  298;  Sun- 
bury  etc.  R.  R.  Co.  V.  Cooper,  33  Pa. 
St.  278. 

« Miller®.  State,  3  Ohio  St.  480; 
Pine  V.  Nicholson,  6  Ohio  St.  178; 
McGill  V.  State,  34  Ohio  St.  264;  Su- 
pervisors of  Schuyler  v.  People,  25 
111.  181;  Vincent  v.  Knox,  27  Ark. 
279. 

*  Board  of  Supervisors  v.  Heenan; 
2  Minn.  330;  Stechert  v.  Eart  Sagi- 
naw, 22  Mich.  104;  Cooley  on  Con- 
stitutional Limitations,  79;  Ryan  v. 
Lynch,  68  111.  164. 
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§  3767.  The  Enacting  Clause. — A  statute  without  an 
enacting  clause  and  without  date  is  void.'  The  enacting 
clause,  however  clearly  expressed,  can  have  no  effect  be- 
yond the  object  expressed  in  the  title.^  Where  the  con- 
stitution provides  that  the  enacting  clause  of  a  statute  shall 
be  in  a  certain  form,  a  departure  from  that  form,  it  is 
held  in  some  states,  renders  the  law  void.'  But  it  has 
been  held  in  other  states  that  when  the  constitution 
provides  that  statutes  shall  be  preceded  by  the  formal  en- 
acting clause,  "  Be  it  enacted,"  etc.,  the  provision  is 
directory  merely,  and  the  omission  of  such  clause  does 
not  invalidate  a  statute.'' 

§3768.  Preambles  —  Recitals. — Effect  must  be  given 
to  the  preamble  in  construing  a  statute,  provided  it  does 
not  contain  expressions  contradictory  to  or  irreconcil- 
able with  the  enacting  clause.'  So  effect  is  to  be  given  to 
the  clear  words  of  an  enacting  clause,  though  they  may 
go  far  beyond  the  language  of  the  preamble;  therefore 
where  the  words  of  an  enacting  clause  are  clear  and  ex- 
plicit, then  their  natural  and  obvious  meaning  shall  not 
be  restricted  or  cut  down  by  the  use  of  language  of  less 
extensive  import  in  the  preamble.  If  the  words  of  the 
enacting  clauses,  taken  together,  are  words  admitting,  ac- 
cording to  their  natural  import,  of  but  one  meaning, 
they  must  prevail,  notwithstanding  an  argument  to  the 
contrary  otherwise  derivable  from  the  preamble.  If,  on 
the  other  hand,  the  words  are  not  so  clear  and  explicit  as 
to  admit  of  but  one  clear  and  distinct  meaning,  but  rea- 
sonable effect  may  be  given  to  the  words  used  in  the  en- 
acting  clauses    by  applying   to   them    another  meaning, 

^  Seat  of  Government  Caae,  1  Wash.  Am.  Rep.  738;  Burnett  v.  State  Con- 

115;  State  v.  Patterson,  98  N.  C.  660;  tract  Comm'rs,  120  111.  ,322. 

Burnettj;.  State  Contract  Comm'rs,  120  *  Cape   Girardeau  n.  Riley,  52   Mo. 

111.  322.  424;  14  Am.  Rep.  427;  Swain  v.  Bush, 

'  State  V.  Northampton,  50  N.  J.  L.  40  Miss.  268. 

<96.  =  Montesquieu  v.  Hell,  4  La.  51;  23 

'  State  V.  Rogers.   10  Nev.   250;  21  Am.  Dec.  471. 


§  3769  CONSTITUTIONAL   LAW.  6914 

then  the  preamble  may  be  looked  at  to  throw  light  upon 
the  subject/  If  the  language  of  the  enactment  is  clear, 
the  preamble  must  be  disregarded;^  but  if  the  lan- 
guage is  not  clear,  the  preamble  may  be  resorted  to,  in 
order  to  throw  light  on  the  meaning  of  the  enactment.' 
If  very  general  language  is  used  in  the  enactment,  the 
preamble  may  indicate  in  what  particular  instances  the 
enactment  is  to  apply;*  but  it  will  always  be  a  question 
for  the  court  as  to  whether  or  not  an  enactment  is  suffi- 
ciently explicit  in  itself.^  But  the  preamble  can  never 
control  the  obvious  meaning  of  the  statute,  or  supply 
matter  not  embraced  in  its  spirit.^  Recitals  of  general 
and  public  facts  in  a  statute  cannot  be  contradicted,  but 
recitals  of  a  particular  fact,  to  the  prejudice  of  an  indi- 
vidual right,  are  not  conclusive.' 

§  3769.  Titles  of  Statutes.  —  Under  most  of  the  state 
constitutions  it  requires  both  the  title  and  the  body  of  the 
act  to  coustitute  a  valid  law,  and  in  a  consideration  of 
the  question  as  to  whether  the  legislature  has  observed 
the  forms  prescribed  by  the  constitution  in  the  enactment 
of  a  law,  they  must  be  considered  together.'  The  char- 
acter of  a  statute  is  not  determined  by  its  title,  but  by  its 
provisions,  unless  its  language  is  ambiguous,  in  which 
event  its  title  may  be  considered  to  assist  a  correct  under- 
standing of  its  terms.'     Where  the  act  is  broader  than  its 

1  Hughes  V.  R.  R.  Co.,  31  L.  J.  Ch.  ♦  Apostre  v.  Le  Plaisterer,  1  P. 
100.  Wms.    318;  Ryan  «.  Rowles,  1  Atk. 

2  VPilson  1).  Knubley,  7  East,  128.         174;  Brett  v.  Brett,  3  Adams,  219;  R. 
'  Crespigney  v.  Wittenoom,  4  Term    v.  Percy,  L.  R.  9  Q.  B.  64. 

Rep.  793;  Bynum  v.  Clark,  3  MoCord,  '  Cop'eland  v.  Davies,  L.  R.  5  H.  L. 

298;  15  Am.   Deo.  633;  Sutherland  v.  389;  Wmnv.  Mossman,L.R.4Ex.  299. 

De  Leon,  1  Tex.  250;  46  Am  Dec.  100;  "  Bynum  v.  Clark,  3  MoCord,   298; 

United  States  v.  Webster,  Davies,  38;  15  Am.   Dec.    633;  Hart  v.  Mayor,  9 

Bartlett  v.  Morris,  9  Port.  266;  James  Wend.  571;  24  Am.  Dec.  165. 

V.  Dubois,  16  N.  J.  L.  285;  Laidler  v.  '  Campbell's  Case,  2  Bland,  209;  20 

Young,  2  Har.  &   J.  69;  Blue  v.  Mo-  Am.  Dec.  360. 

Duffie,  1  Busb.  131;  Jackson  v.  Gil-  *  Bush  v.  City  of  Indianapolis,  120 

Christ,  15  Johns.  89;  Lucas  v.  McBlair,  Ind.  477. 

12  Gill  &  J.  1;  Canal  Co.  v.  R.  R.  Co.,  '  People  v.  O'Brien,  111  N.  Y.  1;  7 

4  Gill  &  J.  1;  Nichols  v.  Wells,  Sneed,  Am.  St.  Rep.  684;  Blakeney  v.  Blake- 

301;  Tuff  V.  Goff,  15  R.  I.  299.  ney,  6  Port.  109;  30  Am.  Dec.  574. 
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title,  that  portion  in  excess  of  the  title  will  be  declared 
void;  as  where  the  title  of  the  act  relates  to  "all  citizens," 
and  the  body  to  "  all  persons."  In  such  case,  in  order  to 
entitle  a  party  to  the  benefits  of  the  act,  it  must  be  alleged 
and  proved  that  he  is  a  citizen.' 

Most  of  the  states,  by  their  constitutions,  provide  that 
no  law  shall  relate  to  more  than  one  subject  or  object, 
which  shall  be  expressed  in  the  title.^  The  constitutional 
provision  only  requires  that  the  terms  employed  in  the 
title  of  the  act  should  be  significant  of  the  subject  of  its 
provisions.  It  does  not  mean  that  the  word  "object" 
should  be  understood  in  the  sense  of  "provision,"  for  that 
would  render  the  title  of  the  act  as  long  as  the  act  itself. 
Nor  does  it  intend  that  no  act  of  legislation  shall  be  con- 
stitutional which  has  reference  to  the  accomplishment  of 
more  than  one  ultimate  end.'  This  provision  simply  re- 
quires  that  the  title  shall  give  information  of  the  general 
subject  of  the  act,  and  that  the  act  shall  not  contain  pro- 
visions in  no  wise  pertaining  to  the  general  subject.*  Its 
only  intention  is  to  prevent  the  conjoining  in  the  same 
act  of  incongruous  matters,  and  of  subjects  having  no 
legitimate  connection  or  relation  to  each  other;  therefore, 
so  long  as  it  is  not  made  a  cover  to  legislation  which,  by 
no  fair  intendment,  can  be  considered  as  having  a  neces- 
sary or  proper  connection,  the  generality  of  the  title  would 
not  make  it  objectionable.*     It  is  enough  if  the  title  dis- 

'  Messenger    v.     State,     25     Neb.  25  Am.  Rep.  235;  Wulflange  v.  Mo- 

674.  CoUom,  83  Ky.  361. 

^  Stimson's  American  Statute  Law,         *  State  v.  Miller,  45  Mo.  495;  Ind. 

sec.    301.      In    California,    Colorado,  etc.  R.  R.  Co.  v.  Potts,  7  Ind.  681; 

Indiana,  Illinois,  Iowa,  West  Virginia,  State  v.  Lafayette  County  Court,  41 

Oregon,  and  Texas,  the  bill  is  good  as  Mo.  39;   St.  Louis  v.  Tiefel,  42   Mo. 

to  those  subjects  expressed  in  the  title.  578;   State  v.  Mathews,  44  Mo.  523; 

Such   a  provision   does  not   apply  to  State  i).  Bank,  45  Mo.   528;  State  v. 

city  ordinances:  Humboldt  v.  McCoy,  Saline  County  Court,   51    Mo.    350; 

23  Kan.  249,  Cooley  on  Constitutional  Limitations, 

sTadlockti.  Eccles,  20  Tex.  782;  73  141;  Dallas  v.  Redman,  10  Col.  297; 

Am.  Dec.  213.  People  v.  Banks,  67  N.  Y.  568;  Adler 

'  In  re  BurrisCo.,  66  Mo.  442;  State  v.  State,  55  Ala.  16;  Fahey  v.  State, 

1).  Daniel,  28  La.  Ann.  38;  Rader  v.  27  Tex.  App.  146;   11  Am.  St.  Rep. 

Union   Township,  39  N.   J.   L.   507;  182;  Allen  v.  Pioneer-Press  Co.,   40 

Neuendorff  v.  Duryea,  69  N.  Y.  557;  Minn.  117;  12  Am.  St.  Rep.  707. 
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closes  the  objects  of  the  act  in  terms  so  clear  that  no  one 
can  be  misled  thereby.'  If  the  title  fairly  gives  notice  of 
the  subject  of  the  act,  so  as  reasonably  to  lead  to  an  in- 
quiry into  the  body  of  the  bill,  it  is  all  that  is  necessary. 
It  need  not  be  an  index  to  the  contents.^  Provisions  re- 
lating to  details  need  not  necessarily  be  expressed.'  And 
a  statute  embracing  only  the  one  general  subject  indicated 
by  its  title  is  constitutional,  no  matter  how  fully  it  may 
enter  into  the  details  of  that  subject.*  Subjects  subordi- 
nate to  and  having  a  necessary  or  natural  connection 
with  the  primary  or  leading  subject  of  a  bill  may  be 
included.'  The  title  of  an  act  must  not  only  embrace  its 
subject,  but  must  express  it  so  clearly  as  to  notify  those  , 
to  be  affected  of  its  real  purpose.'  If  the  title  imports  one 
subject,  while  the  bill  shows  a  different  subject  to  be  its 
purpose,  the  title  is  misleading.'  The  act  does  not  violate 
the  constitutional  provision  because  it  does  not  mention 
in  its  title  other  acts  which  it  repeals  or  alters  by  implica- 
tion on  account  of  repugnancy  or  inconsistency,  if  all  its 
provisions  are  germane  to  the  subject  expressed  in  its 
title.*  The  repeal  of  a  statute  on  a  given  subject  is  prop- 
erly connected  with  the  subject-matter  of  a  new  statute 

^  Louisiana    State    Lottery    Co.    v.  of  an  act  shall  embody  a  detailed  state- 

Riohoux,  23  La.  Ann.  743;  8  Am.  Rep.  ment,  nor  be  an  index  or  abstract  of 

602.  its  contents;  nor  does  it  prevent  the 

^  Allegheny  Co.  v.  Howe's  Appeal,  5  uniting  in  the  same  act  of  any  number 

Pittsb.  L.  J.  65;  Martin  v.  Broach,  6  of  provisions  having  one  general  object 

Ga.   21;   50   Am.  Deo.    306;   Davis  v.  fairly  indicated  by  its  title;  and  that 

State,  7  Md.  151;  61  Am.  Deo.  331.  the  powers,  however  varied   and  ex- 

'  Carter  County  v.  Sintou,  120  U.  S.  tended,  which   a  new  township  may 

617.  exercise,    constitute    but    one    object 

*  Crawfordaville  and  Southwestern  which  is  fairly  expressed  by  a  title 
Turnpike  Co.  v.  Fletcher,  104  Ind.  97;  showing  nothing  more  than  the  legis- 
Golden  Canal  Co.  v.  Bright,  8  Col.  144;  lative  purpose  to  establish  such  town- 
People  V.  Goddard,  8  Col.  432.  ship.     The  objections  should  be  grave, 

*  Mills  ■!>.  Charleton,  29  Wis.  400;  9  and  the  confliot  between  the  statute 
Am.  Rep.  578.  and  the  constitution  palpable,  before 

*  In  re  Phoenixville  Road,  109  Pa.  the  judiciary  should  disregard  a  legis- 
St.  44;  Rogers  v.  Manufacturers'  Im-  lative  enactment  upon  the  sole  ground 
provement  Co.,  109  Pa.  St.  109.  that  it  embraced  more  than  one  object, 

'  Rogers  V.  Manufacturers'  Improve-  or  if  but  one  object,  that  it  is  not  suffi- 
ment  Co.,   109  Pa.  St.  109.     In  a  re-  ciently  expressed  by  the  title:  Mont- 
cent  case  in  the  supremp  court  of  the  clair  v.  Ramsdell,  107  U.  S.  147. 
United  States  it  is  said  that  the  pro-  '  City  of  Winona  v.  School  District, 
vision  does  not  recxuire  that  the  title  40  Minn.  13;  12  Am.  St.  Bep.  687. 
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upon  the  same  subject,  although  the  repeal  of  the  former 
statute  is  not  mentioned  in  the  title  of  the  new  enactment.* 
Where  the  title  in  the  bill  as  passed  is  sufficient,  the  form 
of  the  title  at  any  stage  during  its  passage  is  immaterial.^ 
Therefore  it  has  been  held  that  the  following  statutes 
were  not  invalid  under  this  provision,  viz.:  "An  act  to 
establish  a  police  government  in  the  city  of  Detroit";'  an 
act  entitled  "  An  act  amendatory  of  an  act  to  enable  the 
city  of  St.  Louis  to  procure  a  supply  of  wholesome  water," 
which  provided  that  persons  who  failed  to  comply  with  cer- 
tain provisions  in  relation  to  using  the  water  should  be  sub- 
ject to  certain  penalties;''  a  section  of  an  act  incorporating 
a  college,  prohibiting  the  sale  of  ardent  spirits  within  a 
distance  of  four  miles,  although  no  such  object  or  sub- 
ject was  named  in  the  title  of  the  bill,  it  being  germane 
to  the  primary  object  of  the  charter;*  an  act  entitled 
"  An  act  to  authorize  the  city  of  Madison  to  reassess  and 
collect  certain  taxes  and  assessments,"  and  authorizing 
a  special  reassessment  for  the  payment  of  a  patent  pave- 
ment already  laid  in  the  city,  and  also  the  adoption  and 
use  of  any  patented  pavement  in  the  future,  and  the  as- 
sessment and  collection  of  taxes  therefor;'  an  act  entitled 
"  An  act  to  preserve  the  public  peace  and  order  on  the 
first  day  of  the  week,  commonly  called  Sunday,"  but  by 
its  terms  limited  to  the  city  of  New  York; '  an  act  en- 
titled "  An  act  in  relation  to  mortgages  against  preferred 
stock  in  and  the  delivery  of  goods  by  railroad  companies";' 
an  act  entitled  "  An  act  to  incorporate  a  certain  railroad 
company,"  although  it  authorized  county  subscriptions 
to  the  company's  bonds  on  conditions  set  forth;'  an  act 
entitled   "A   supplement   to  an   act   concerning    taxes," 

'  Gabbert  v.  R.  R.  Co.,  11  Ind.  365;  «  Mills  v.  Charleton,  29  Wia.  400; 

71  Am.  Dec.  358.  9  Am.  Rep.  578. 

'  Attorney-General  v.  Rice,  64  Mich.  '  Neuendorff  v.  Duryea,   69  N.  Y. 

385.  557;  25  Am.  Rep.  235. 

'  People  V.  Mahaney,  13  Mich.  481.  «  Attorney-General  v.  Joy,  55  Mich. 

•  St.  Louia  V.  Tiefel,  42  Mo.  578.  94. 

'  O'Leary  ».   County   of    Cook,   66  » Connor  v.   R.   R.   Co.,   23  S.  C. 

Mo.  442,  427. 
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although  it  deals  with  several  details  of  the  matter  of 
taxes;^  an  act  entitled  "An  act  to  amend  the  charter  of 
the  city  of  Jackson,"  although  it  changed  the  office  of  city 
attorney  from  one  of  appointment  to  one  of  election;^  an 
act  entitled  "  An  act  to  legalize  a  certain  election  therein 
named"; ^  an  act  entitled  "An  act  in  relation  to  assign- 
ments for  the  benefit  of  creditors,  and  to  regulate  the 
same  and  the  proceedings  thereunder,"  although  it  con- 
tained a  section  invalidating  all  liens  on  stocks  of  goods 
exposed  for  sale  in  the  usual  course  of  trade;*  a  statute 
the  title  of  which  expresses  its  object  to  be  to  organize  a 
county  and  two  townships  in  the  county'  "An  act  to 
reorganize  the  local  government  of  Jersey  City,"  which 
includes  provisions  creating  machinery  for  the  collection 
and  adjustment  of  taxes;*  an  act  providing  for  the  re- 
assessment of  damages  and  benefits  in  laying,  opening, 
and  grading  two  roads,  included  in  a  scheme  for  im- 
proving any  locality;'  an  act  whose  title  expresses  its 
subject  to  be  the  taxation  of  money  lent  on  land,  which 
includes  a  provision  that  mortgages  covering  lands  in 
more  than  one  county  shall  be  void;'  an  act  entitled  "An 
act  to  authorize  the  town  to  raise  money  to  construct  a 
town  dock,"  which  includes  the  power  to  charge  and  col- 
lect wharfage;'  an  act  entitled  "An  act  for  a  homestead 
exemption,"  including  provisions  for  the  exemption  of 
personal  property.'"  The  two  subjects  "  debts  "  and  "  ex- 
penses "  are  so  germane  and  connected  that  a  legislative 
provision  for  a  "  debt "  may  be  constitutionally  made 
under  a  title  expressing  provision  for  "expenses."" 

'  Kirkpatrick  v.   New    Brunswick,  '  State    ».    Union,    44    N.    J.    L. 

40  N.  J.  Eq.  46.  599. 

2  Powell  V.  Jackson  Comn;on  Conn-  *  Farmers'  Loan  and  Trust  Co.   v. 

cil,  51  Mich.  129.  R.  R.  Co.,  24  Fed.  Rep.  407. 

'  Dows  V.  Elmwood,  34  Fed.  Rep.  '  Pelham  ^.  Woolsey,  16  Fed.  Rep. 

114.  418. 

♦  Duncan  v.  Taylor,  63  Tex.  645.  »  Tuttle  v.  Strout,  7  Minn.  465;  82 

'  Attorney-General  v.  Weioier,   59  Am.  Deo.  108. 

Mich.  580.  "  State  v.   State  Auditor,   32  La. 

«  Snipe  V.  Shriner,  44  N.  J.  L.  206.  Ann.  89. 
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But  the  following  have  been  held  invalid,  viz. :  An  act 
entitled  "An  act  for  the  protection  of  married  women";' 
an  act  entitled  "An  act  to  establish  evidence  of  title  to 
real  property,  and  to  restore  the  records  of  the  same,  and 
to  provide  for  the  recording  of  deeds,"  which  provides 
that  any  person  claiming  ah  estate  or  interest  in  real  es- 
tate, where  deeds  have  been  lost  or  destroyed,  may  apply 
to  the  circuit  court  and  have  an  adjudication  of  the  title 
according  to  the  evidence  adduced  by  him,  so  far  as  it 
provides  for  proceedings  which  are  to  end  in  final  judg- 
ment;^ an  act  entitled  "An  act  to  incorporate  the  San 
Antonio  and  Mexican  Gulf  railroad,"  and  which  provides 
that  certain  towns  may  issue  bonds  to  aid  in  the  construc- 
tion of  the  railroad;'  an  act  entitled  an  act  to  "exempt" 


1  In  re  Burris  Co.,  66  Mo.  442;  the 
court  saying:  "The  title  does  not  in- 
dicate in  what  that  protection  was  to 
consist.  By  the  title  alone  one  would 
not  know  whether  it  was  to  protect 
married  women  in  their  rights  of  prop- 
erty, or  in  their  persona,  or  in  what 
manner  the  protection  was  to  be  af- 
forded, —  whether  by  conferring  upon 
them  the  right  of  suffrage,  or  the  right 
to  control  intemperate  and  improvident 
husbands,  and  providing  means  by 
which  that  object  could  be  accom- 
plished by  them;  but  it  does  apprise 
one  that  it  is  a  law  for  their  protec- 
tion, and  any  provision  in  the  law  not 
■cognate  to  that  general  subject  would 
be  unconstitutional. " 

2  In  re  Goode,  3  Mo.  App.  226;  the 
court  saying;  "  The  act  before  us  vio- 
lates this  commandment  in  every  as- 
spect.  Not  only  does  it  omit  from  the 
title  the  chief  object  to  be  effected  by 
the  body  of  the  act:  it  also  excludes 
from  the  body  the  purpose  most  con- 
spicuously displayed  in  the  title.  The 
grossest  frauds  ever  perpetrated  in 
the  legislation  of  the  past  were  those 
wherein  an  enactment  enforced  a  duty 
or  a  measure,  of  which  no  notice  ap- 
peared in  the  title.  Careless  or  un- 
suspecting citizens  and  legislators, 
finding  nothing  objectionable  in  the 
title,  were  too  often  indisposed  to  look 
any  further.    The  most  obnoxious  laws 


have  thus  gone  undetected  through  all 
the  forms  of  legislation,  under  an  in- 
troductory disguise  of  innocence  or 
apparent  utility.  Hence  the  practical 
wisdom  of  the  constitutional  provision 
above  quoted.  If  any  illustration  of 
the  wrongs  it  may  prevent  had  been 
specially  designed  by  the  f  ramer  of  the 
act  under  consideration,  he  could  not 
have  more  happily  succeeded.  The 
citizen  who  should  find  nothing  alarm- 
ing in  the  establishment  or  perpetra- 
tion of  any  possible  evidence  affecting 
his  right  of  title  might  suddenly  find 
the  latter  imperiled  or  destroyed  by  a 
process  of  very  different  import.  If 
he  happen  not  to  have  been  served 
with  personal  notice,  and  to  have 
neither  seen  nor  heard  of  the  newspaper 
publication  '  to  whom  it  may  concern ' 
for  the  space  of  two  years,  he  may  find 
his  title  divested  by  a  '  conclusive ' 
judgment  under  the  fourth  section, 
and  yet  never  be  able  to  comprehend 
how  such  final  destruction  could  lurk 
in  a  mere  proceeding  to  '  establish 
evidence.'  For  the  reasons  stated,  we 
find  the  act  unconstitutional  and  void, 
in  so  far  as  it  provides  for  proceedings 
which,  in  every  instance,  are  to  cul- 
minate in  a  final  judgment,  no  refer- 
ence being  made  in  the  title  to  any 
such  conclusion." 

» Giddings  v.  City  of  Antonio,  47 
Tex.  548;  26  Am.  Rep.  321. 
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property  from  taxation  as  to  a  proviso  imposing  taxation;' 
a  statute  providing  "  a  means  for  the  collection  of  claims  for 
cattle  and  other  stock  destroyed  by  railroad,"  whose  body 
declares  or  creates  an  absolute  liability  which  did  not  exist 
prior  to  its  passage;'  an  act  entitled  an  act  "to  prevent  de- 
ception in  the  sale  of  dairy  products,  and  to  preserve  the 
public  health,"  which  makes  the  manufacture  of  imitations 
of  butter  a  crime;'  an  act  entitled  "An  act  to  release  the 
interest  of  the  people  ....  in  certain  real  estate  to  A,  B, 
and  C,  and  for  other  purposes,"  one  section  of  which  pur- 
ported to  release  the  state's  title  to  realty,  and  another 
section  purported  to  release  the  state's  title  to  personalty;* 
an  act  entitled  "An  act  to  require  railroad  companies  to 
make  cattle-guards,  and  to  pay  damages  that  individuals 
may  sustain,"  which  provides  that  where  any  railroad 
crosses  any  public  highway  the  company  shall  construct 
crossings;'  an  act  entitled  "An  act  to  prohibit  the  man- 
ufacture and  sale  of  intoxicating  liquors,"  which  provides 
for  the  punishment  of  a  person  intoxicated;'  an  act 
entitled  "An  act  to  fix  the  license  tax  of  stevedoresj" 
which  provides  for  their  examination  as  to  their  qualifi- 
cations;' an  act  the  title  of  which  does  not  indicate  that 
the  act  was  to  have  a  retrospective  operation;'  where  the 
title  of  an  act  purports  to  be  to  regulate  the  sale  of  liquor, 
while  the  body  of  the  act  provides  for  prohibiting  its  sale;' 
an  act  which,  when  read  by  its  title,  declares  that  nothing 
is  to  be  done  except  to  repeal  a  certain  act,  while  a  section 
attempts  affirmative  legislation;'"  a  statute  relating  to 
municipal  as  well  as  to  state  and  county  taxes,  if  only 
state  and  county  taxation  is  referred  to  in  its  title." 

•  Sewickley  ».  Sholer,  118  Pa.  St.  165.         «  State  v.  Barrett,  27  Kan.  213. 
'  Savannah  etc.  R  R.  Co.  v.  Geiger,        '  State  v.  Palmes,  23  Fla.  621. 

21  Fla.  669.  '  Thomas  v.  Collins,  58  Mich.  64. 

'  Northwestern  Mfg.  Co.  v.  Wayne,  '  Miller  v.  Jones,  80  Ala.  89. 

58  Mich.  381;  55  Am.  Rep.  693.  "  Stiefel  v.  Maryland  Blind  Institu- 

*  Johnston  v.  Spicer,  107  N.  Y.  185.  tion,  61  Md.  144. 

'  Missouri  etc.  R.  R.  Co.  v.  Long,         "  Bugher  v.  Prescott,  23  Fed.  Rep. 
27  Kan.  684.  20. 
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§  3770.  Provisos. — A  proviso  in  a  statute  is  to  be 
strictly  construed,  and  it  takes  no  case  out  of  the  en- 
acting clause  which  is  not  fairly  within  the  terms  of  the 
proviso.  Its  ofl&ce  is  either  to  except  something  from  the 
enacting  clause,  to  qualify  or  restrain  its  generality,  or  to 
exclude  some  possible  ground  of  misinterpretation  of  its 
extending  to  cases  not  intended  to  be  included.' 

§3771.  Other  Provisions  as  to  Form.  —  Where  the 
constitution  provides  that  "  no  act  shall  be  passed  which 
shall  provide  that  any  existing  law,  or  any  part  thereof, 
shall  be  made  or  deemed  a  part  of  said  act,  or  which  shall 
enact  that  any  existing  law,  or  any  part  thereof,  shall  be 
applicable,  except  by  inserting  it  in  such  act,"  a  statute 
which  provides  methods  to  carry  out  and  more  conve- 
niently or  adequately  enforce  a  prior  statute,  without  in- 
serting the  latter  statute  as  a  part  of  its  provisions,  is  not 
forbidden."  Where  the  constitution  declares  that  no  bill 
"shall  be  so  altered  or  amended  on  its  passage  through 
either  house  as  to  change  its  original  purpose,"  slight 

'  Huddleston  v.  Francis,  124  111.  195;  be  necessary  to  enable  it  to  act  upon 

City  of  Chicago  v.  Phoenix  Ins.  Co.,  them  intelligently  and  discreetly.     It 

126  111.  276;  Sailing  v.  MoKinney,  1  it  is  obvious  that  it  does  not  apply  to 

Leigh,  42;  19  Am.  Dec.  722.  an  act  purporting   to  amend  existing 

^  People  V.  Squire,  107  N.  Y.  593;  1  laws,  for  in  such  a  case  no  intelligent 
Am.  St.  Rep.  893;  the  court  saying:  legislation  could  be  had  at  all  without 
"It  might  be  better,  perhaps,  to  have  a  knowledge  of  the  law  intended  to  be 
all  laws  relating  to  this  subject  iucor-  amended.  It  must  be  presumed  that 
porated  in  a  single  act;  but  I  appre-  the  legislature  is  informed  of  the  con- 
hend  it  is  no  objection  to  a  law,  under  dition  of  a  law  which  it  is  called  upon 
the  constitution,  that  other  laws  on  to  amend.  It  could  never  have  been 
the  same  subject  exist  in  other  vol-  contemplated  by  the  framers  of  the 
umes  of  the  statutes,  or  that  the  constitution  that  any  legislator  would 
arranoement  and  location  of  such  remain  ignorant  of  the  provisions  of  a 
laws  are  faulty,  or  perhaps  intricate  law  which  it  was  proposed  to  change, 
and  awkward,  or  involve  labor  and  or  would  require  the  provisions  of  such 
trouble  to  determine  what  in  fact  the  a  law  to  be  transcribed  into  the  pro- 
law  is.  The  object  and  intent  of  the  posed  legislation  to  enable  him  to  act 
constitutional  provision  was  to  prevent  upon  it  judiciously  and  intelligently, 
statute  laws  relating  to  one  subject  Such  a  construction  would  lead  to  in- 
from  being  made  applicable  to  laws  numerable  repetitions  of  laws  in  the 
passed  upon  another  subject,  through  statute-books,  and  render  them  not 
ignorance  and  misapprehension  on  the  only  bulky  and  cumbersome,  but  con- 
part  of  the  legislature,  and  to  require  fused  and  unintelligible  almost  beyond 
that  all  acts  should  contain  within  conception." 
themselves  such  information  as  should 
371 
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changes  will  not  be  permitted  to  defeat  the  validity  of  the 
act  as  finally  passed/  Therefore,  where  a  bill,  as  origi- 
nally introduced  into  and  passed  by  one  branch  of  the 
legislature,  had  for  its  object  the  prohibition  of  the  sale 
of  liquor  in  a  certain  county  outside  of  a  certain  city,  and 
in  the  other  branch  it  was  changed  so  as  to  extend  the 
prohibition  to  numerous  other  localities,  and  in  this  form 
finally  passed  both  houses,  it  was  held  not  a  violation  of 
the  constitutional  provision.* 

§  3772.  Private  Acts. — Private  acts  are  construed  as 
private  conveyances,  not  binding  on  strangers,  but  only 
upon  parties  and  privies.'  Where  by  a  private  act  of  the 
legislature  the  property  of  a  person  is  directed  to  be  sold 
or  disposed  of,  and  the  money  realized  to  be  paid  to 
certain  creditors,  it  must  be  understood  as  saving  the 
rights  of  third  persons,  and  can  only  amount  to  a  quit- 
claim of  the  right  or  interest  of  the  state.*  Recitals  in 
private  statutes  are  evidence  between  the  applicant  and 
the  commonwealth,  but  not  between  the  applicant  and 
other  individuals.'  So  facts  stated  in  a  private  act  are 
strong  evidence  against  those  who  procured  its  passage.' 
A  private  act  obtained  by  fraud  may  be  set  aside  or  re- 
lieved against  in  equity.'  A  statute  forbidding  the  sale 
of  liquors  within  two  miles  of  a  certain  locality  is  not  a 
private  statute,  but  a  public  local  statute.* 

§  3773.  Construction  of  Statutes.  — The  intention  of 
the  legislatures  should  always  be  considered  in  giving 
construction  to  a  statute,'  if  this  can  be  ascertained  with 

>  Abernathy  e.  State,  78  Ala.  411;  «  May  v.  Frazee,  4  Litt.  391;  14  Am. 

Stein  V.  Leeper,  78  Ala.  517.  Dec.  159. 

■'  Hall  V.  Steele,  82  Ala.  562.  '  Campbell's  Case,  2  Bland,  209;  20 

'  Campbell's  Case,  2  Bland,  209;  20  Am.  Deo.  360. 

Am.  Deo.  360.  « State    v.    Chambers,    93    N.    0. 

»  Jaokson  v.  Catlin,  2  Johns.  248;  3  600. 

Am.  Dec.  416.  '  OrndofF  v.  Turman,  2  Leigh,  200; 

*  ElmondorflF  ».  Carmiohael,  3  Litt.  21  Am   Deo.  608. 
472;  14  Am.  Dec.  87. 
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reasonable  certainty;  although  such  construction  may 
seem  contrary  to  the  ordinary  meaning  of  the  letter  of 
the  statute.'  And  this  intention  may  be  collected  from 
the  cause  or  necessity  of  making  the  act,  or  from  foreign 
circumstances."  The  intention  of  the  legislature,  clearly 
expressed  in  a  statute,  should  not  be  defeated  by  too  rigid 
adherence  to  the  letter  of  the  statute,  or  by  technical  rules 
of  construction.  So  any  construction  should  be  disre- 
garded which  leads  to  absurd  consequences.*  A  thing 
which  is  within  the  intention  of  the  makers  of  the  statute 
is  as  much  within  the  statute  as  if  it  were  within  the  let- 
ter; and  a  thing  which  is  within  the  letter  of  the  statute 
is  not  within  the  statute,  unless  it  be  within  the  intention 
of  the  makers.*  In  construing  statutes,  courts,  in  order 
to  ascertain  the  intention  of  the  legislature,  will  judicially 
notice  such  contemporaneous  history  as  led  to  and  prob- 
ably induced  the  passage  of  the  laws.^  But  an  express 
provision  cannot  be  repealed  or  its  construction  controlled 
by  the  presumed  or  even  well-known  views  of  the  mem- 
bers of  the  legislature."    Courts  have  no  dispensing  power 

'  Staniela  v.  Eavmond,  4  Cusli.  314;  ^  Car  Spring  Co.  v.  E,.  E..  Co.,   11 

Erwin  v.  Moore,  15  6a.  361;  Canal  Co.  Md.  81;  69  Am.  Dec.  181. 

V.  R.  R.  Co.,  4  Gill  &  J.  1;  Ingraham  '  Oakea  v.  Montgomery  Bank,   100 

V.  Speed,  30  Miss.  410;  New  Orleans  U.  S.  237;  People  v.  Utica  Ins.  Co.,  15 

etc.  R.  R.  Co.  I).  Hemphill,  35  Miss.  Johns.  353;  8  Am.  Dec.  243;  Davis  v. 

17;  Brown  !).  Wright,  13  N.  J.  L.  240;  Minor,   1   How.   (Miss.)  183;  28  Am. 

State  V.  R.  R.  Co.,  2  Sneed,  88;  Rye-  Dec.  325;  Mayor  of  Baltimore  v.  Root, 

gate  V.  Wardsboro,  30  Vt.   746;  Jack-  8  Md.  95;  63  Am.  Deo.  692;  Sherman 

son  V.  Collins,  3  Cow.  89;  Riddiok  v.  v.   Buiok,  32  Cal.  241;   91  Am.   Dec. 

Governor,   1  Mo.   147;  Beall  v.   Har-  577;  Tynan  v.  Walker,  35  Cal.  634;  95 

wood,  2  Har.  &  J.  167;  3  Am.  Dec.  Am.  Dec.   152;   Pickering  v.  Day,   3 

532;  Wilkinson  v.  Leland,  2  Pet.  662;  Houst.  474;  95  Am.  Deo.  291;  Stone 

People   V.  Utica  Ins.  Co.,    15  Johns,  v.  Hill,  72  Tex.  540;  Gore  v.  Braizier, 

358;  8  Am.  Dec.  243;  Minor  v.  Meohan-  3  Mass.  523;  3  Am.  Dec.   182;  Pease 

ics'  Bank  of  Alexandria,    1   Pet.    64;  v.  Whitney,  5  Mass.  380;  Stanwood  ». 

Kennedy  v.    Kennedy,    2    Ala.    571;  Peiroe,  7  Mass.  458;  Gibson  ».  Jenney, 

Thompson  v.  State,  20  Ala.  54;  Sprowl  15  Mass.  205;  Case  of  Kilby  Bank,  23 

ti.   Lawrence,  33  Ala.   674;   Ex  parte  Pick.  93;  Opinion  of  the  Justices,  22 

Ellis,  11  Cal.  222;  People  v.  Dana,  22  Pick.  571. 

Cal.  11;  State  v.  Poydras,  9  La.  Ann.  «  Riggs  v.  Palmer,   115  N.  Y.  506; 

165;  Tonnele  v.   Hall,   4   N.   Y.    140;  12  Am.  St.  Rep.  819. 

Keith  V.  Quinney,  1  Or.  364;  Allen  v.  »  Conn.  Mut.  Ins.  Co.  v.  Talbot.  113 

Parish,  3  Ohio,  198;  Simonds  v.  Pow-  Ind.  373;  3  Am.  St.  Rep.  655. 

ers,  28  Vt.  354;  Smith  v.  Randall,  6  *  Belleville  etc.  R.  R.  Co.  o.  Gregory, 

Cal.  47;  65  Am.  Dec.  475  15  111.  20;  58  Am.  Dec.  589. 
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over  statutes;  where  they  contain  no  exceptions,  the  courts 
can  make  none;  if  they  are  too  rigid  in  their  terms,  the 
remedy  is  with  the  legislature.'  Where  the  construction 
given  to  a  statute  has  been  acquiesced  in  for  a  long  time, 
it  will  not  be  disturbed.^  So  the  construction  put  upon 
it  for  a  long  time  by  the  executive  department  charged 
with  its  execution  is  entitled  to  great  weight.*  Statutes 
in  pari  materia,  or  relating  to  the  same  subject-matter,  are 
to  be  taken  together  as  if  they  were  one  law.*  So  differ- 
ent sections  of  the  same  act  must  be  construed  together." 
A  statute  is  not  to  be  isolated  from  the  great  body  of  law  of 
which  it  forms  a  part,  but  is  to  be  taken  as  forming  part 
of  one  great  system,  and  it  is  to  be  construed  with  refer- 
ence to  co-ordinate  rules  and  statutes.''  Effect  must  be 
giv6n  to  every  part  of  a  statute,  if  it  can  be  done  without 
manifestly  violating  the  intention  of  the  legislature.' 
And  every  part  of  a  statute  must  be  viewed  in  connection 
with  the  whole,  so  as  to  make  all  the  parts  harmonize,  if 
practicable.' 

'■  Box  V.  Stanford,  13  Smedea  &  M.  nia,  4  Fla.   445;  Harrison  v.  Walker, 

93;  51  Am.  Dee.  142.  1   Ga.  32;  Desbau  v.  Piekett,   16  La. 

''  Commonwealth  v.   Poaey,  4  Call,  Ann.   350;  Canal  Co.  v.  R.  R.  Co.,  4 

109;  2  Am.  Deo.  560;  Maher  v.  State,  Gill  &  J.   1;  Wakefield  v.  Phelps,  37 

1  Port.  265;  26  Am.  Dec.  379;  Bruce  N.  H.  295;  Mitchell  v.  Duncan,  7  Fla. 

V.  Schuyler,  4  Gilm.  221;  46  Am.  Dec.  13;  State  v.  Garthwaite,   23  N.  J.  L. 

447;    Chestnut   v.    Shayne,    16   Ohio,  143;  Manuel  v.   Manuel,   13  Ohio  St. 

599;  47  Am.  Dec.  387;  In  re  Warfield,  458;  McLaughlin  v.  Hoover,  1  Or.  31; 

22  Cal.  51;  83  Am.  Deo.  49.  Bruce  v.  Schuyler,  9  111.   221;  46  Am. 
'  Westbrook  v.  Miller,  56  Mich.  148;  Dec.  447;    Isham  v.  Benniagton  Iron 

United  States  v.  Philbrick,  120  U.  S.  Co.,  19  Vt.  230;  Graham  v.  Guun,  87 

52;  United  Statea  v.  Hill,   120  U.  S.  Tenn.  458. 

169.  '  Stout V.  Keyes,  2  Doug.  (Mich.)  184; 

*  Sedgwick  on  Construction  of  Stat-  43  Am.  Dec.  465;  Merrill  v.  Harris,  26 

utes, 210;  Montesquieu j;.Heil,4La.51;  N.  H.  142;  57  Am.  Dec.  359;  Burnham 

23  Am.  Dec.  471;  State  v.  B.  R.  Co.,  12  v.  Hayes,  3  Cal.  115;  58  Am.  Dec.  389. 
Gill  &  J.  399;  38  Am.  Dec.  317;  Lor-  «  Wilson  v.  Donaldson,  117  Ind.  356; 
imer  v.  Lewis,  1  Morris,  253;  39  Am.  10  Am.  St.  Rep.  48. 

Dec.  461;  Dugan  v.  Gittings,   3  Gill,  '  Montesquieu  ti.   Heil,  4  La.  51;  23 

188;  43  Am.  Deo.  306;  Scarborough  w.  Am.    Dec.    471;    Crawfordsville  etc. 

Watkins,  9  B.  Mon.  540;  50  Am.  Dec.  Turnpike  Co.  v.  Fletcher,  104  Ind.  97; 

528;  Keill  v.  Keese,  5  Tex.  23;  51  Am.  Gates  v.  Salmon,  35  Cal.  576;  95  Am. 

Dec.  746;  Bishop  v.  Boyle,  9  Ind.  169;  Dec.  139. 

68  Am.  Dec.  615;  Harrison  v.  State,  *  Ogden   ».    Strong,    2   Paine,    584; 

22  Md.   468;  85  Am.    Dec.  658;   The  Brooks  v.  Commissioners,  31  Ala.  227; 

Harriet,  1  Story,  251;  Scott  v.  Searles,  Wilson  v.  Biscoe,  11  Ark.  44;  Scott  «. 

1  Smedes  &  M.  590;  United  States  v.  State,  22  Ark.  369;  San  Francisco  v. 

Collier,  3  Blatohf.  325;  Bryan  v.  Den-  Hazen,  5  Cal.  169;  Gates  v.  Salmon, 
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General  words  in  a  statute  must  receive  a  general  con- 
struction.^ But  when  general  words  follow  specific  words 
designating  certain  specified  things,  the  general  words  are 
to  be  limited  to  cases  of  the  same  general  nature  as  those 
which  are  specified.^  "Words  are  to  be  taken  in  their 
ordinary  and  popular  signification,'  and  efi'ect  must  be 
given  to  the  words  used  by  the  legislature,  if  there  is  no 
uncertainty  or  ambiguity  in  their  meaning/  Where  a 
word  is  used  having  a  definite  meaning  at  common  law, 
it  will  be  restricted  to  that  sense.*  Words  in  a  statute  hav- 
ing two  significations  should  be  construed  as  generally 
understood  in  the  community,  except  where  it  would  con- 
travene the  manifest  intention  of  the  legislature."  When 
the  legislature  has  used  a  term  without  defining  it,  which 
has  a  well-settled  meaning  in  the  common  law,  it  must  be 
supposed  that  they  use  it  in  the  same  sense.'  Terms  used 
in  a  statute  ought  to  be  understood  according  to  their 
ancient  acceptation,  or  according  to  the  interpretation 
previously  given  them  by  usage  or  by  judicial  construc- 
tion.' Where  terms  used  in  the  common  law  are  con- 
tained in  a  statute  without  an  explanation  of  the  sense  in 

35  Cal.  576;  95  Am.  Dec.  139;  Belle-  Deo.  402;  Quigley  v.  Gorham,  5  Cal. 
ville  R.  K  Co.  v.  Gregory,  15  111.  20;  418;  63  Am.  Dee.  1.39;  Sohriefer  v. 
58  Am.  Deo.  589;  Green  v.  Cheek,  5  Wood,  5  Blatohf.  215;  Gross  v.  Fow- 
Ind.  105;  Nichols  v.  Wells,  Sneed,  ler,  21  Cal.  392;  Canal  Co.  v.  Shroeder, 
.301;  Succession  of  Hebert,  5  La.  Ann.  7  La.  Ann.  615;  Parkinson  v.  State,  14 
121;  Canal  Co.  v.  R.  R.  Co.,  4  Gill  &  Md.  184;  74  Am.  Dec.  522;  Green  v. 
J.  1;  Magruder  v.  Carroll,  4  Md.  335;  Weller,  32  Miss.  650. 
Alexander  o.  Worthington,  5  Md.  471;  'United  States  ».  Warner,  4  Mo- 
Parkinson  V.  State,  14  Md.  184;  74  Lean,  463;  United  States  v.  Ragsdale, 
Am.  Deo.  522;  Holbrook  v.  Holbrook,  1  Hempst.  497;  Bartlett  v.  Morris,   9 

1  Pick.  248;  Mendon  v.  Worcester,  10  Port.  266;  Parrell  Foundry  v.  Dart,  26 
Pick.  235;  Commonwealth  v.  Cam-  Conn.  376;  Pearce  v.  Atwood,  1 3  Mass. 
bridge,  20  Pick.  267;  Attorney-Gen-  324;  Doane  v.  Phillips,  12  Pick, 
eral  v.  Bank  of  Michigan,  Harr.  (Mich.)  223. 

315;    McKay  v.    Detroit   etc.    Co.,    2  '■  Buokner  v.   Real   Estate  Bank,   5 

Mich.  138;  Ellison  v.  R.   R.   Co.,   36  Ark.  536;  41  Am.  Deo.  105;  Harris  ». 

Miss.  572.  Reynolds,   13  Cal.   514;  73  Am.  Dec. 

'Jones  V.  Jones,   18  Me.   308;  36  600. 

Am.  Deo.  723.  «  Favers  v.  Glass,  22  Ala.   621;  58 

2  People  V.  Richards,  108  N.  Y.  137;  Am.  Dec.  272. 

2  Am.  St.  Rep.  373.  '  Hillhouse  v.  Chester,  3  Day,  166; 
»  State  V.  R.  R.  Co.,  12  Gill  &  J.  3  Am.  Deo.  265. 

399;  38  Am.  Dec.  317;  Cumraings  «.  ^B^ttg  „.  Voorhees,  2  N.  J.  Bq.  13; 
Coleman,  7  Rich.  Eq.  509;    62  Am.     22  Am.  Deo.  490. 
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which  they  are  employed,  they  should  receive  that  con- 
struction which  has  been  affixed  to  them  by  the  common 
law.*  In  construing  a  statute,  if  the  words  are  ambiguous, 
resort  should  be  had  to  the  probable  consequences  which 
would  arise  from  the  one  or  the  other  construction.^  But 
considerations  of  policy  in  the  construction  of  statutes  are 
entitled  to  weight  only  in  cases  of  doubtful  interpretation, 
and  where  the  intention  of  the  legislature  appears  to  be 
opposed  to  the  literal  import  of  the  language  of  the  act.' 
It  is  beyond  the  power  of  courts  to  supply  by  judicial 
construction  what  is  palpably  omitted  in  a  statute.* 

Penal  statutes  and  statutes  forfeiting  vested  rights  are 
construed  strictly,^  and  remedial  statutes  liberally.'  Stat- 
utes involving  penal  consequences  cannot  be  extended 
by  construction  so  as  to  include  acts  not  in  terms  forbid- 
den merely  because  of  their  resemblance  to  the  acts  pro- 
hibited, or  because  they  may  be  equally  demoralizing  and 
injurious.^  Statutes  in  derogation  of  the  common  law 
are  construed  strictly.'     And  it  will  not  be  inferred  that 

'  Carpenter  t).  State,  4  How.  (Miss.)  lor,  8  Port.  564;  Andrews  v.  United 

163;  34  Am.  Deo.  116.  States,  2  Story,  202.    Yet  they  are  not 

'  Hoke  V.  Henderson,  4  Dev,   1;  25  to  be  construed  ao  strictly  as  to  defeat 

Am.  Deo.  677;  Monaghau  v.  State,  66  the  obvious   intention  of  the  legisla- 

Miss.  513.  ture:   Crosby  v.    Hawthorn,    25   Ala. 

»  Coulter  V.  Robertson,  24  Mo.  278;  221;  Doe  v.  Avaline,  8  Ind.  6;  Parkiu- 

57  Am.  Dec.  168.  son  v.  State,  14  Md.  184;  74  Am.  Dec. 

*  State  V.  Piazza,  66  Miss.  426;  Mona-  522;  Commonwealth  v.  Loring,  8  Pick, 
ghan  V.  State,  66  Miss.  513.  370;    Reed   v.    Davis,    8    Pick.    514; 

*  Gates  1).  MoDaniel,  2  Stew.  211;  Melody  u.  Reab,  4  Mass.  471;  Broad- 
19  Am.  Dec.  49;  People  v.  Perry,  79  well  v.  Conger,  2  N.  J.  L.  210;  Jones 
Cal.  105;  United  States  v.  Starr,  1  v.  Eatis,  2  Johns.  379;  Crawford  v. 
Hemp.  469;  United  States  v.  Kamsay,  State,  Minor,  143;  United  States  v. 
1  Hemp.  481;  United  States  v.  Beaty,  Wiltberger,  5  Wheat.  76;  Butler  v. 
1  Hemp.  487;  United  States  v.  Rags-  Eicker,  6  Me.  268;  Daggett  v.  State, 
dale,  1  Hemp.  497;  Lair  w.  Killmer,  4  Conn.  61;  10  Am.  Dec.  100;  Sprague 
25  N.  J.  L.  522;  Andrews  v.  United  ».  Birdsall,  2  Cow.  419. 

States,  2  Story,  202;  The  Enterprise;  «  White  v.  The   Mary  Ann,  6  Cal. 

I    Paine,    32;     Ferrett  v.    Atwill,     1  462;  65  Am.  Dec.  523;  Smith  v.  Wil- 

Blackf.     151;     Rawson    v.    State,     19  cox,  24  N.  Y.  353;  82  Am.  Dec.  302. 

Conn.  292;  Steel  v.  State,  26  Ind.  82;  '  Sondheim  v.  Gilbert,  117  Ind.  71; 

Simms   v.    Bean,    10    La.    Ann.    346;  10  Am.  St.  Rep.  23. 

Hall  V.  State,  20  Ohio,  7;  Horner  v.  '  Melody   v.    Reab,    4    Mass.    471; 

State,  1  Or.  267;  Reminington  w.  State,  Gibson  «.  Jenney,  15  Mass.  205;  Com- 

1  Or.  281;  Warner  B.  Commonwealth,  mouwealth  v.  Knapp,  9  Pick.  496;  20 

1  Pa.  St.  154;  44  Am.  Dec.  114;  State  Am.    Dec.    491;   Wilbur  v.  Crane,  13 

n.  Solomons,  3  Hill,  96;  Bettis  v.  Tay-  Pick.  284;  Look  v.  Miller.  3  Stew.  & 
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the  legislature  intended  to  alter  common-law  principles 
further  than  is  clearly  expressed  or  the  case  absolutely 
requires.*  A  statute  will  not  be  construed  to  be  retro- 
spective, unless  expressly  so  declared,  or  it  is  necessarily 
implied  from  the  terms  employed.^  But  a  retrospective 
effect  may  be  given  to  a  statute  where  the  plain  meaning 
thereof  so  requires,  and  where  no  vested  rights  are  thereby 
destroyed.'  A  statute  will  be  construed,  if  possible,  so  as 
tosustain  its  constitutionality,*  and  so  as  not  to  suffer 
its  intent  to  be  defeated."  The  existence  of  facts  neces- 
sary to  support  a  statute  will  be  presumed  until  the  con- 
trary appears,  where  its  validity  depends  upon  their 
existence;  thus  where  a  statute  would  be  valid  if  the 
consent  of  persons  affected  by  its  passage  was  previously 
obtained,  that  fact  will  be  presumed,  and  conclusively  so 
against  a  stranger."  When  the  meaning  of  the  words  is 
not  clear,  the  statute  should  be  given  such  construction 


P.  13;  Dwelly  v.  Dwelly,  46  Me.  377; 

Burnside  v.  Whitney,  21  N.  Y.  148; 

Sullivan  v.  La  Crosse  etc.  Packet  Co., 

10  Minn  386;  Smith  v.  Moffat,  1  Barb. 

65;   Young  v.  McKenzie,    3   Ga.    31; 

Schuyler  Co.  v.  Mercer  Co.,  9  111.  20; 

Millard  v.  R.  B,.  Co.,  9  How.  Pr.  238; 

Bailey  v.   Bryan,   3    Jones,   357;    67 

Am.  Deo.  246;  Esterley's  Appeal,  54 

Pa.  St.  192. 

'  Tiusman  v.  Belvidere  B.  R.  Co.,  26 

N,  J.  L.  148;  69  Am.  Deo.  565. 

"Bedford    v.    Shilling,    4    Serg.    & 

R.   401;   8  Am.   Deo.  718;  Goshen  v. 

Stonington,  4  Conn.  209;  10  Am.  Dec. 

121;  Perkins  v.  Perkins,  7  Conn.  558; 

18  Am.  Dec.  120;  Garrett  v.  Wiggins, 
2  111.  333;  30  Am.  Dec.  653;  Oriental 
Bank  v.  Freeze,  18  Me.  109;  36  Am. 
Deo.  701;  Oyon's  Case,  6  Rob.  (La.)  504; 
41  Am.  Deo.  274;  Baugher  v.  Nelson, 
9  Gill,  299;  52  Am.  Deo.  694;  People 
V.  O'Brien,  111  N.  Y.  1;  7  Am.  St. 
Rep.  684;  Warahung  v.  Hunt,  47  N. 
J.  L.  256;  MoGeehan  v.  Burke,  37  La. 
Ann.  156;  State  v.  Emerick,  87  Mo. 
110;  Phillips  v.  New  Buffalo,  68  Mich. 
217;  Torrey  v.  Corliss,  33  Me.  333; 
Whitman  v.  Hapgood,  10  Mass.  437; 
Somerset  v.  Dightou,  12  Mass.   383; 


Medford  v.  Learned,  16  Mass.  215; 
Brown  v.  Wilcox,  14  Smedes  &  M. 
127;  State  w.  Auditor,  41  Mo.  25;  Fin- 
ney V.  Ackerman,  21  Wis.  268;  State 
V.  Scudder,  32  N.  J.  L.  203;  Taylor  v. 
Mitchell,  57  Pa.  St.  209;  Dewart  v. 
Purdy,  29  Pa.  St.  113;  Ex  parte 
Graham,  13  Rich.  277;  State  v.  At- 
wood,  11  Wis.  422. 
5  People  V.  Spioer,  99  N.  Y.  225. 

*  Sutherland  i;.  De  Leon,  1  Tex.  250; 
46  Am.  Dec.  100;  Flint  River  Steam- 
boat Co.  V.  Foster,  5  Ga.  194;  48  Am. 
Deo.  248;  Preston  v.  Drew,  33  Me. 
558;  54  Am.  Dec.  639;  Meyer  v.  Ber- 
landi,  39  Minn.  438;  12  Am.  St.  Rep. 
663;  Boisdere  v.  Bank,  9  La.  506;  29 
Am.  Dec.  453;  Santo  v.  State,  2  Iowa, 
165;  63  Am.  Deo.  487.  Where  the 
language  of  »  statute  will  bear  two 
constructions,  equally  obvious,  that 
which  makes  it  constitutional  is  to  be 
preferred  to  that  which  makes  it  un- 
constitutional: Grenada  County  Su- 
pervisors V.  Brogden,  112  U.  S.  261. 

*  Reyburn  v.  Brackett,  2  Kan.  227 ; 
83  Am.  Dec.  457;  MoDougall  v.  State, 
109  N.  Y.  73. 

*  Wellington  et  al..  Petitioners,  16 
Pick.  87;  26  Am.  Deo.  631. 
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as  will  not  deprive  the  person  interested  in  its  construc- 
tion of  a  substantial  right/  or  as  will  promote  equity  and 
justice,*  and  not  work  public  mischief.'  So  a  statute  is 
not  to  be  construed  to  protect  fraud,  where  any  other 
construction  is  possible.*  A  statute  may  be  extended  or 
restrained  by  an  equitable  construction,  and  a  case  out 
of  the  mischief  intended  to  be  remedied  by.  a  statute  may 
be  construed  to  be  out  of  the  purview  though  it  be  within 
the  words  of  the  statute.'  The  printer's  punctuation 
of  published  statutes  is  an  uncertain  guide  to  their  in- 
terpretation,°  and  maybe  disregarded.  A  comma  maybe 
transferred  from  after  a  word  to  before  it,  to  effectuate 
the  obvious  intent.'  A  party  has  a  right  to  the  decision 
of  the  court  as  to  the  meaning  of  a  statute  applicable  to 
his  case,  independently  of  a  declaratory  act  passed  while 
his  suit  was  pending.* 

§  3774.  When  Mandatory  and  when  Permissive. — A 
statute  requiring  a  particular  thing  to  be  or  not  to  be 
done,  and  leaving  its  exercise  to  the  judgment  and  dis- 
cretion of  a  designated  agent,  does  not  vest  an  arbitrary 
discretion  in  him;  it  only  vests  a  lawful  discretion,  which 
must  be  exercised  in  a  lawful  manner,  as  he  is  amenable 
to  the  statute  for  abusing  the  discretion  placed  in  him.' 
When  power  is  given  to  do  an  act  which  concerns  public 
interest,  its  exercise,  when  applied  to  a  public  ofiBcer  or 
body,  may  be  insisted  upon  as  a  duty,  although  the 
phraseology  of  the  statute  be  permissive  only;  but  when 
the  power  is  lodged  with  persons  exercising  or  to  exercise 
legislative  or  judicial  functions,  and  the  subject-matter  of 

>  People  V.  Eichelroth,  78  Cal.  141.  «  State  v.  McNally,  34  Me.  210j  56 

»  Lake  Shore  R.  R.  Co.  v.  R.  R.  Co.,  Am.  Dec.  650. 

116  Ind.  578.  '  Albright  v.   Payne,   43  Ohio  St. 

*  People  V.  Lambier,  5  Denio,  9;  47  8;    Martin    v.    Gleason,    139    Mass. 
Am.  Dec.  273.  183. 

*  Rogers  v.  Brent,  5  Gilm.  573;  50  «  Stephenson  v.  Doe,  8  Blackf.  508; 
Am.  Dec.  422.  46  Am,  Dec.  490. 

"  Blake'neyv.  Blakeney,  6  Port.  109;        '  State  v.  Yost',  97  N.  C.  477;  2  Am. 
30  Am.  Deo.  574.  St.  Rep.  305. 
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the  statute  and  its  phraseology  concur  in  showing  that  the 
authority  is  essentially  discretionary,  no  absolute  duty  is 
imposed.^  A  statute  deqjaring  a  thing  void  is  often  to  be 
construed  as  making  it  merely  voidable  at  the  instance 
of  the  party.* 

§  3775.  Statutes  Adopted  from  Other  States. — When 
a  statute  has  received  a  known  and  authoritative  judicial 
construction  in  another  state,  and  is  substantially  re-en- 
acted, the  legislature  is  presumed  to  adopt  such  construc- 
tion.* And  when  the  legislature  re-enacts  a  law  without 
change  or  amendment,  it  is  deemed  to  adopt  the  construc- 
tion placed  upon  it  by  the  courts.*  Where  words  in  a 
statute  have  acquired,  through  judicial  interpretation,  a 
well-understood  legislative  meaning,  they  will,  when  found 
in  a  subsequent  act,  be  presumed  to  be  used  in  the  same 
sense,  unless  a  contrary  intention  appears  from  the  act." 
But  the  rule  that  where  a  statute  has  received  a  judicial 
construction  in  another  state,  that  construction  will  be 
followed  in  the  courts  of  a  state  which  has  copied  it,  is 
subject  to  the  limitation  that  the  decision  of  the  former 
state  cannot  be  presumed  to  be  known  to  the  legislature  of 
the  latter  state  antecedent  to  its  official  publication.*  So 
where  such  construction  is  clearly  erroneous,  harsh,  and 
oppressive,  or  where  it  is  inconsistent  with  the  spirit  and 
policy  of  the  laws  of  the  state  borrowing  the  statute,  the 
courts  of  the  latter  may  decline  to  follow  it.     The  con- 

'  McDade  v.  Chester  City,  117  Pa.  adopted    from   England:    Doswell  v. 

St.  414;  2  Am.  St.  Rep.  681.  Buchanan's   Ex'rs,   3  Leigh,   365;    23 

^  Allen  I).  Huntington,  2  Aiken,  249;  Am.  Deo.  280;   Munson  v.  Hallowell, 

16  Am.  Dec.  702.  26  Tex.  475;  84  Am.  Dec.  582;  Kirk- 

'  Woolsey  v.  Cade,  54  Ala.  378;  25  patriok  v.  Gibson,  2  Brock.  388;  Pen- 
Am.  B,ep.  711;  Myriok  v.  Hasey,  27  nock  v.  Dialogue,  2  Pet.  1;  Kennedy 
Me.  9;  46  Am.  Dec.  583;  Ballanoe  v.  v.  Kennedy,  2  Ala.  571;  Tylers.  Tyler, 
Rankin,  12  111.  420;  54  Am.  Deo.  412;  19  111.  151;  Adams  v.  Field,  21  Vt. 
Rigg  V.  Wilton,  13  111.  15;    54  Am.  256. 

Dec.  419;   American   Print  Works  v.  *  Indiana   etc.  B.  R.  Co.  v.  Guard, 

Lawrence,  23   N.  J.  L.  590;   57  Am.  24  Ind.  222;  87  Am.  Dec.  327. 

Dec.  420;  Nicollet  Nat.  Bank  v.  City  "■  The  Abbotsford,  98  U.  S.  440. 

Bank,  38  Minn.  85;   8  Am.   St.   Rep.  «  Hunter  v.  Truokee  Lodge,  14  Nev. 

643.    And  the  same  is  true  of  a  statute  25. 
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struction  of  a  statute  of  a  court  of  the  state  where  it  is 
enacted  should  be  followed  in  the  courts  of  other  states.' 

§  3776.     Statutes  Valid  in  Part  and  Void  in  Part.— 

A  statute  may  be  valid  in  part  and  invalid  in  part.^  An 
act  may  be  in  part  beyond  legislative  authority,  and  with- 
in it  for  the  residue;  and  if  it  is  capable  of  being  admin- 
istered in  the  parts  which  are  within  the  power  of  the 
legislature  to  enact,  it  will  be  so  far  valid.'  That  part  of 
a  statute  is  unconstitutional  will  not  make  the  remainder 
void,  unless  all  the  provisions  are  connected  in  subject- 
matter,  depending  on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected  together  in 
meaning  that  it  cannot  be  presumed  the  legislature  would 
have  passed  the  act  otherwise  than  as  a  whole.  The 
valid  and  invalid  provisions  may  even  be  contained  in 
the  same  section,  and  yet  be  perfectly  distinct  and  sepa- 
rable, so  that  the  one  may  stand,  though  the  other  fall* 

'  Case  V.  Cushman,  3  Watts  &  S.  544;  the  parts  of  the  statute  or  ordinance 

39  Am.  Deo.  47.  be  necessarily  connected  and  depend- 

2  State  V.  Clark,  15  R.  I,  383;  Keo-  ent,  the  whole  must  fall  with  the  void 

kuk  V.  Keokuk   etc.  Packet     Co.,    45  part.     The  rule  must  be  extended  to 

Iowa,  196;  the   court   saying:   "  Stat-  the  case   of    a  statute   or    ordinance 

utes  which  are  partly  in  conflict  with  authorizing  two  or  more  acts,  one  of 

the  constitution  will  be  held  void  no  which  is  within  and  the  other  without 

further  than  as   to   those  parts  which  legislative  authority.     The    first  act, 

are  unconstitutional ;  provisions  which  when  done  under  such  statute  or  or- 

are   within   the    limits   of   legislative  dinance,    will    be    valid,    the    second 

authority  will  be  enforced:     Santo  k.  void." 

State,    2     Iowa,   167;    63   Am.    Dec.  ^  rjown  of  East   Kingston  «.  Towle, 

487;    Walters     v.    Steamboat     MoUie  48  N.  H.  57;  97  Am.   Deo.  575;  Bank 

Dozier,  24  Iowa,    192;  95   Am.    Dec.  of  Hamilton  w.  Dudley,    2   Pet.    526; 

722;     City    of    Des    Moines    v.    Lay-  Duer  v.  Small,  4   Blatchf.    263;  Mills 

man,  21  Iowa,   153;  Childs  o.  Shower,  v.  Sargent,    36    Cal.    379;    Nelson  v. 

18  Iowa,  261;  High  School  v.  County  People,    33    111.    390;     McCulloch  v. 

of    Clayton,     9    Iowa,     175;     County  State,   11  Ind.  424;    Santo  j;.  State,  2 

of  Louisa    V.    Davison,  8   Iowa,    517;  Iowa,  165;  63  Am.  Dec.  487;  Fisher  v. 

Dist.  Tp.    of    Dubuque  v.  Dubuque,  MoGirr,  1  (Jray,  1;  61  Am.  Dec.  381; 

7  Iowa,  262;  Duncan  y.  Sigler,  Morris,  Matter  of  De  Vauoene,  31    How.  Pr. 

39.     City   ordinances,    like    statutes,  289;    State   v.    Copeland,  3  R.  I.  33; 

will  be  upheld  to  the  extent  of  provis-  State  v.  Snow,  3  R.  I.  62. 

ions  authorizing  the  exercise  of  power  *  Com.  v.  Hitohiugs,   5   Gray,   482; 

clearly  within  the  scope  of  the  muni-  State   v.    Clark,    54  Mo.    17;  14   Am. 

cipal  authority,  while  other  provisions.  Rep.  471;  Hagerstown  w.   Dechert,  32 

in   excess  of  such  authority,  will  be  Md.     369;     Regents   v.    Williams,    9 

held  void:  Dillon  on  Municipal  Corpo-  Gill  &  J.  365;  31  Am.  Deo.  72;  People 

rations,    aeo.  354,  and  notes.     But  if  v.  Hall,  8  Col.  485. 


5931  STATUTES.  §  3777 

If,  when  the  unconstitutional  portion  is  stricken  out,  that 
which  remains  is  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  apparent  legislative  in- 
tent, wholly  independent  of  that  which  was  rejected,  it 
must  be  sustained.^  But  if  the  intent  of  the  act  is  to 
accomplish  a  single  purpose  only,  and  some  provisions 
are  void,  the  whole  must  fail,  unless  sufficient  remains  to 
effect  the  object  without  the  invalid  portion.  If  they  are 
so  mutually  connected  with  and  dependent  on  each  other 
as  conditions,  considerations,  or  compensations  as  to 
warrant  the  belief  that  the  legislature  intended  them  as 
a  whole,  and  that,  if  all  could  not  be  carried  into  effect, 
the  legislature  would  not  pass  the  residue  independently, 
then,  if  some  parts  are  unconstitutional,  all  the  provis- 
ions that  are  thus  dependent,  conditional,  or  connected 
must  fall  with  them.''  Where  the  main  object  of  an  act 
fails  because  of  unconstitutionality,  and  all  its  provisions 
are  connected  as  parts  of  a  single  scheme,  the  statute 
must  be  treated  as  wholly  void.' 

§  3777.  Remedies  under  Statutes. — When  a  statute 
has  created  a  new  right,  and  has  also  prescribed  a  remedy 
for  the  enjoyment  of  the  right,  he  who  claims  the  right 
must  pursue  the  statute  remedy.*     So  where  a  summary 

'  Board  of  Supervisors  ».  Stanley,  Campau  v.  Detroit,  14  Mich.  276J 
105  U.  S.  305;  Muldroon  v.  Levi,  25  Willard  v.  People,  5  111.  461;  Corn- 
Neb.  457;  People  b.  Perry,  79  Cal.  monwealth  v.  Potts,  79  Pa.  St.  164; 
106;  Berry  v.  R.  R.  Co.,  41  Md.  446;  Baker  v.  Braman,  6  Hill,  47;  40  Am. 
20  Am.  Rep.  67;  In  re  Groflf,  21  Neb.  Dec.  387;  Meyer  v.  Berlandi,  39 
647;  Mobile  etc.  R.  R.  Co.  v.  State,  Minn.  438;  12  Am.  St.  Rep.  663; 
29  Ala.  573;  People  v.  Hill,  7  Cal.  97;  State  v.  Deal,  24  Fla.  293;  12  Am.  St. 
Lathrop  v.  Mills,  19  Cal.  513;  Robin-  Rep.  204;  O'Brien  v.  Kreuz,  36  Minn, 
son  V.  Bidwell,  22  Cal.  379;  Campbell  136;  Burkholz  v.  State,  16  Lea,  71; 
V.  Union  Bank,  7  Miss.  625;  Exchange  State  v.  Pugh,  43  Ohio  St.  98. 
Bank  v.  Hinds,  3  Ohio  St.  1;  State  v.  '  Jones  v.  Jones,  104  N.  Y.  234. 
Commissioners,  5  Ohio  St.  497;  Har-  *  Russell  v.  Turnpike  Co.,  13  Bush, 
ris  V.  Niagara  County  Supervisors,  33  307;  Lang  v.  Scott,  1  Blaokf.  405;  12 
Hun  279;  Tripp  v.  Overocker,  7  Col.  Am.  Dec.  257;  App  v.  Dreisbach,  2 
72;  Gunnison  County  Oomm'rs  v.  Rawle,  287;  21  Am.  Deo.  447;  Wet- 
Owen,  7  Col.  467;  People  v.  Jobs,  7  more  v.  Tracy,  14  Wend.  250;  28  Am. 
Col   475  Deo.  525;  Basett  v.  Carleton,  32  Me. 

2  State  V.  Commissioners,  5  Ohio,  N.  553;  54  Am.  Dec.  605;  People  v.  Cray- 

S.,497;  States.  Dousman, 28  Wis.  541;  croft,  2  Cal.  243;  56  Am.  Dec.  331: 
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remedy  is  given  by  statute,  those  who  wish  to  avail  them- 
selves of  it  must  be  confined  strictly  to  its  provisions,  and 
can  take  nothing  by  intendment.'  Where  a  statute,  to 
attain  a  particular  object,  prescribes  the  mode  of  proceed- 
ing to  enforce  it,  that  mode  must  be  pursued;  if  no  mode 
is  prescribed,  that  of  the  forum  must  be  resorted  to  to 
supply  the  deficiency;  but  in  such  case,  if  the  statute 
cannot  be  enforced  under  the  form  of  proceeding  in  the 
court  applied  to,  it  has  no  jurisdiction;  and  if  there  is  no 
court  which  can  supply  the  deficiency,  the  statute  is  a 
nullity.^  If  full  redress  has  been  provided  by  statute, 
equity  is  ousted  of  its  jurisdiction  in  such  cases  as  parti- 
tions, the  establishment  of  lost  papers,  the  foreclosure  of 
mortgages,  the  settlement  of  accounts,  etc.,  notwithstand- 
ing the  English  rule  adopted  here  giving  equity  ex- 
clusive or  concurrent  jurisdiction  of  such  cases.^  Where 
a  statute  gives  penal  damages  to  a  party  injured  in  a  case 
where  he  had  before  a  remedy  at  common  law,  if  he  claim 
such  damages,  he  must  do  so  by  a  reference  to  the  statute.* 
On  the  other  hand,  where  there  is  a  pre-existing  right, 
and  a  statute  gives  a  new  remedy,  or  inflicts  a  new  penalty, 
they  are  cumulative.*  But  this  rule  does  not  apply  to 
acts  done  by  express  authority  of  the  statute  for  a  public 
purpose.'     A   party  injured   is  confined   to   his   remedy 

Andover  Co.  ».  Gould,  6  Mass.  40;  4  County,   17  Ga.    123;    63   Am.   Dec. 

Am.  Dec.  80;    Franklin  Glass  Co.  v.  230. 

White,     14    Mass.    286;    Sturgeon   v.  » Palmer    v.    York    Bank,   18    Me. 

State,  1  Blackf.  39;  Journey  v.  State,  166;  36  Am.  Dec.  710. 

1   Mo.   428;   Biddick   v.  Governor,    1  ^  Lang  v.  Scott,   1   Blackf.  40.5;   12 

Mo.    147;   State   v.  Cole,    2   McCord,  Am.  Deo.  257;  Crittenden  v.  VPilson, 

117;    Bank   v.    Darden,    18    Ga.    318;  5  Cow.  165;  15  Am.  Dec.  462;  Calk- 

Laverty    v.   Chamberlain,    7    Blackf.  ing  v.  Baldwin,  4  Wend.  667;  21  Am. 

556;  Ham  v.  The  Hamburg,  2  Iowa,  Dec.   168;  Turnpike  Co.  v.  People,  15 

460;    Manning  v.   Merritt,   1  Clarke,  Wend.    268;     Methodist     Church    v. 

98.  Remington,    1   Watts,    218;    26   Am. 

'  Logwood  V.  Huntaville,  Minor,  23;  Dec.  61;  Dygert  v.  Sobenck,  23  Wend. 

Childress   v.    McGehee,    Minor,    131;  445;    35   Am.    Dec.    575;    Donnell  v. 

Crawford  v.  State,  Minor,  143;  Yancy  Jones,  13  Ala.  490;  48  Am.  Dec.  59; 

V.  Hankins,  Minor,  171;  Hale  v.  Bur-  People  v.  Craycroft,  2  Cal.  243;    56 

ton.  Dud.  (Ga.)  105.    ■  Am.  Deo.  331. 

2  Hughes's  Case,  1  Bland.  46.  '  Calking  o.  Baldwin,  4  Wend.  667; 

*  Osboru    V.     Ordinary    of    Harris  21  Am.  Deo.  168. 
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under  a  statute  only  in  cases  clearly  within  the  provisions 
of  the  statute;  for  any  other  case,  his  remedy  remains  as 
at  common  law.'  A  change  in  the  common  law  is  not 
presumed  from  the  enactment  of  a  statute  upon  the  same 
subject,  unless  the  statute  is  explicit  and  clear  in  that 
direction.''  A  statute  giving  a  new  remedy  does  not  alter 
the  nature  of  the  wrong  complained  of;  if  a  tort  before 
such  statute  was  enacted,  it  remains  a  tort  afterwards.' 

§  3778.     Amending  or  Repealing  Statutes.  —  All  stat- 
utes are  in-legal  contemplation  perpetual,  unless  limited 
by  their  terms,  which   means  simply  that  they  are  of 
force  until  duly  repealed  or  amended.*     A  statute,  when 
amended  by  a  subsequent  statute,  is  as  though  the  amend- 
ment took  the  place  of  the  original  statute.'     Where  it  is 
sought  to  amend  a  statute  which  has  been  repealed  by 
implication,  the  fact  that  parts  of  the  statute  are  copied 
into  the  amendment  does  not  re-enact  them.*     Where  an 
amendatory  act  first  declares  what  the  amendments  shall 
be,  and  then  makes  a  mistake  in  reciting  the  law  as  it 
will  read  when  amended,  such  mistake  will  not  vitiate 
the  act.''     In  some  states  a  bill  introduced  into  the  legis- 
lature cannot  be  so  amended  as  to  change  its  original 
purpose.'    The  constitutions  of  several  states'  provide  that 
"  no  law  shall  be  revised,  altered,  or  amended  by  refer- 
ence to  its  title  only;  but  the  act  revised,  and  the  section 
or  sections  of  the  act  altered  or  amended,  shall  be  re- 
enacted  and  published  at  length."     Under  this  provision 
it  is  held  that  an  act  to  authorize  proceedings  under  an- 
other act,  which  simply  refers  for  its  rule  of  action  to  a 
third,  the  provisions  of  the  latter  being  left  unchanged  for 

'  Troy  V.  R.  R.  Co.,  23  N.  H.  83;  *  Kameriok  v.  Castleman,   21   Mo. 

55  Am.  Dec.  177.  App.  587- 

■'  People  V.  Palmer,  109  N.  Y.   110;  ^  Stingle  v.  Navel,  9  Or.  62. 

i  Am.  St.  Rep.  423.  '  Custin  v.  Viroqua,  67  Wis.  314. 

»  Wilson  V.  Myers,  4  Hawks,  73;  15  eCreationof  NewCounties,9CoI.624. 

Am.  Deo.  510.  '  Missouri,   Michigan,   Illinois,   Ar- 

♦  Wellington  et  al..  Petitioners,  16  kansas,  Kansas,  and  Tennessee,  among 

Pick.  87;  26  Am.  Deo.  632.  others. 
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their  original  purposes,  but  modified  by  the  act  in  ques- 
tion for  its  own  purposes,  is  void.^  An  amendatory  stat- 
ute is  not  broader  than  its  title,  where  the  title  gives 
notice  to  whomsoever  reads  that  legislation  is  impend- 
ing which,  by  amending  the  act  referred  to  in  the  title  of 
the  amending  act,  may  touch  upon  the  subject-matter  of 
any  of  the  provisions  of  the  act  amended."  The  clause  of 
the  constitution  which  forbids  the  amendment  of  a  statute 
by  a  mere  reference  to  its  title  is  prohibitory,  while  the 
clause  which  requires  that  the  section  as  amended  shall 
be  published  and  set  forth  at  full  length  is  mandatory.' 
A  constitutional  provision  that  "all  acts  which  repeal, 
revive,  or  amend  former  laws  shall  recite  in  their  caption, 
or  otherwise,  the  title  or  substance  of  the  law  repealed, 
revived,  or  amended,"  does  not  apply  to  acts  which,  by 
their  positive  provisions,  operate  a  repeal  of  previous 
acts  by  necessary  implication.*  No  act  or  part  of  an  act 
repealed  is,  by  the  statutes  of  most  of  the  states,  deemed 
to  be  revived  by  the  repeal  of  the  repealing  act,  unless  so 
expressed.^  Re-enacting  into  a  code  the  general  pro- 
visions of  prior  laws  does  not  repeal  the  exceptions  to 
which  these  general  provisions  were  subject.*  A  recital 
in  a  statute  that  a  former  statute  was  repealed  or  super- 
seded by  subsequent  acts  is  not  conclusive  as  to  such 
repeal  or  supersedure.  Whether  a  statute  was  so  re- 
pealed is  a  judicial,  not  a  legislative,  question.'  A  statute 
cannot  be  repealed  by  mere  disuser.^     Thus  a  statute  im- 

'  Mok  V.   Detroit  Aas'n,   30   Mich.  251.     The  general  rule,   independent 

511.  of  any  statutory  change  in  it,  is,  that 

2  People  V.  Whitlock,  92  N.  Y.  191.  the  repeal  of  a,  repealing  statute  ipso 

*  Bush  V.  City  of  Indianapolis,  120  facto  revives  the  original  statute: 
Ind.  476.  Sedgwick  on  Construction  of  Statutes, 

*  State  V.  Graines,  4  Lea,  306;  Home  2d  ed. ,  Pomeroy 's  notes,  p.  108,  note 
Ins.  Co.  ».  Taxing  Dist.,  4  Lea,  644;  a,  and  p.  116;  1  Bla.  Com.,  Shars- 
Cooley  on  Constitutional  Law,  152;  wood's  ed.,  p.  90,  note  35;  1  Kent's 
citing   Spencer  v.    State,    5  Ind.    41;  Com.,  7th  ed.,  p.  516. 

Branham    v.  .  Lange,     16    Ind.     497;  ^  Miller  v.  Meroier,  3  Mart.,  N.  S., 

People   V.    Mahaney,    13    Mich.    481;  236;  15  Am.  Dec.  156. 

Lehman  v.  McBride,  15  Ohio,  N.  S.,  '  United  States  v.  Claflin,  97  U.  S. 

593.  546. 

*  Stimson's  American  Statute  Law,  '  Pearson  v.  International  Distillery, 
sec.   1043;  Butler  v.  Russell,  3  Cliff.  72  Iowa,  348. 
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posing  a  penalty  on  the  sale  of  fireworks  without  special 
license  was  held  not  repealed  by  statutes  imposing  taxes 
for  revenue  purposes  on  the  manufacturers  and  venders 
of  fireworks.^  A  local  and  special  statute  which  adopts, 
by  reference,  provisions  relating  to  procedure  from  an 
existing  general  law  is  not  necessarily  abrogated  or 
affected  by  the  subsequent  repeal  of  the  act  containing 
the  provisions  adopted.^  A  statute  cannot  be  modified  or 
superseded  by  one  of  earlier  date,  or  perhaps  by  one  of 
the  same  date  which  precedes  it  in  the  authorized  publi- 
cation of  the  laws.'  That  one  act  is  published  a  day  later 
than  another  does  not  imply  a  repeal,  if  both  acts,  con- 
strued together,  can  stand/  Where  a  repealing  statute  con- 
tains a  special  saving  clause,  the  general  saving  clause  of 
the  general  statutes  has  no  application.'  A  saving  clause 
respecting  persons  out  of  the  state  contained  in  a  statute 
in  relation  to  wills  is  not  repealed  by  an  act  repealing  a 
similar  saving  clause  contained  in  an  act  respecting  limi- 
tations of  actions.*  In  an  unconstitutional  statute  a 
clause  attempting  to  repeal  a  former  statute,  or  all  con- 
flicting statutes,  is  inoperative.''  An  unconstitutional 
amendment  cannot  by  mere  implication  repeal  the  origi- 
nal act.* 

§3779.  Inconsistent  and  Repugnant  Statutes. — The 
repeal  of  statutes  by  implication  is  not  favored  by  the 
courts.'    Therefore  a  former  statute  will  not  be  held  to  be 

'  Homer  v.  Commonwealth,   106  Pa.  v.  Guigon,  29  Gratt.  709;  State  v.  Sev- 
St.  221;  51  Am.  Rep.  521.  erance,    55   Mo.    378;   W.  W.    Co.   v. 
2  Schwenke  v.  B.  R.  Co.,  7  Col.  512.  Burkhart,   41    Ind.    364;    McCool   v. 
»  Thomas  v.  Collins,  58  Mich.  64.  Smith,  1  Black,  459;  Naylor  v.  Field, 
*  In  re  Hall,  38  Kan.  670.  29   N.  J.  L.  287;   State   v.  Berry,  12 
'  State  V.  Showers,  34  Kan.  269.  Iowa,   58;   United   States  v.  Twenty- 
«  Schultz  V.  Schultz,   10  Gratt.  358;  five  Oases  of  Cloth,  Crabbe,  356;  Peo- 
60  Am.  Dec.  335.  pie  v.  R.  R.  Co.,  28  Cal.  254;  Blain  v. 
'  State  V.  Hallock,   14  Nev.   202;  33  Bailey,  25  Ind.  165;  Conner  v.  South- 
Am.    Rep.    559;   State  v.   Barnes,   22  ern   etc.   Co.,  37   Ga.   397;   People    v. 
Pla.  8.  Barr,  44  111.  198;  McDouough  v.  Camp- 

8  Ex  parte  Davis,  21  Fed.  Rep.  396.  hell,  42  111.  490;  Hume  v.  Gossett,  43 

9  People  V.  Quigg,  59  N.  Y.  85,  88;  111.  297;  Lichtenstein  v.  State,  5  Ind. 
People  i;.  Palmer,  52  N.  Y.  82;  Hogau  162;    Cassey   u.    Harned,    5   Iowa,    1; 
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repealed  by  a  later  one,  except  by  express  words  or  strong 
and  necessary  implication,  or  unless  there  is  an  irrecon- 
cilable repugnance  between  them.^  And  they  will  be  con- 
strued, if  possible,  so  as  both  may  stand.^  But  it  is  a 
well-settled  rule  of  construction  that  when  two  statutes 
are  irreconcilably  repugnant,  the  prior  must  yield  to  the 
subsequent.'  So  where  the  two  statutes  are  plainly  in- 
consistent, and  cannot  be  reconciled  by  any  judicial  con- 
struction, the  later  act  must  be  presumed  to  have  been 
intended  to  take  the  place  of  and  repeal  the  earlier  one, 
so  far   as   they  are   inconsistent.*     The  common   law  is 


Loker  v.  Brookline,  13  Pick.  343; 
Haynes  v.  Jenks,  2  Pick.  172;  Buck- 
ingham V.  Steubenville,  10  Ohio  St. 
25;  Hockaday  v.  Wilson,  1  Head,  113; 
Furman  v.  Nichols,  3  Cold.  432;  Snell 
V.  Bridgewater  etc.  Co.,  24  Pick. 
296;  Goddard  v.  Boston,  20  Pick.  407; 
Bowen  v.  Lease,  5  Hill,  221;  Wymau 
r.  Campbell,  6  Port.  219;  31  Am.  Deo. 
677. 

'  Wilson  V.  Spencer,  1  Rand.  76;  10 
Am.  Dec.  491;  Saul  v.  His  Creditors, 
5  Martin,  N  S.,  569;  16  Am.  Dec.  212; 
McCartee  v.  Orphan  Asylum,  9  Cow. 
437;  18  Am.  Deo.  516;  People  v. 
Guild,  4  Denio,  522;  Carver  v.  Smith, 
90Ind.  222;  46  Am.  Rep.  210;  Warder 
V.  Arell,  2  Wash.  (Va.)  282;  1  Am. 
Deo.  488;  Wyman  v.  Campbell,  6  Port. 
219;  31  Am.  Dec.  677;  Neill  v.  Kease, 
5  Tex.  23;  51  Am.  Dec.  746;  Western 
Sav.  Soc.  V.  Philadelphia,  31  Pa.  St. 
175;  72  Am.  Dec.  730;  Ament  v.  Hum- 
phrey, 3  G.  Greene,  255;  Attorney- 
General  V.  Brown,  1  Wis.  513;  Bruce 
V.  Schuyler,  9  111.  221;  46  Am.  Dec. 
447;  Brown  «.  Miller,  4  J.  J.  Marsh. 
474;  Planters'  Bank  v.  State,  14  Miss. 
628;  White  v.  Johnson,  23  Miss.  68; 
State  V.  Macon  County,  41  Mo.  453; 
Williams  v.  Potter,  2  Barb.  316;  Street 
V.  Commonwealth,  6  Watts  &  S.  209; 
Shinn  v.  Commonwealth,  3  Grant.  Cas. 
205;  McLaughlin  i>.  Hoover,  1  Or.  31; 
Nixon  V.  Piffet,  16  La.  Ann.  379;  De 
Pauw  V.  New  Albany,  22  Ind.  204; 
Mullen  V.  People,  31  HI.  444;  Elliott 
V.  Lochname,  1  Kan.  126. 

2  Fowler  v.  Perkins,  77  111.  271; 
Iverson  v.  State,  52  Ala.  170. 


'  Sedgwick  on  Construction  of  Stat- 
utes, 2d  ed.,  104;  Ex  parte  Trapnall, 
6  Ark.  9;  42  Am.  Dec.  676;  Rawls  v. 
Kennedy,  23  Ala.  240;  58  Am.  Dec. 
289;  Davis  v.  State,  7  Md.  151;  61 
Am.  Deo.  331;  Edgar  v.  Greer,  8 
Iowa,  394;  74  Am.  Dec.  316;  Brana- 
gan  V.  Dulaney,  8  Col.  408;  State  ». 
Miskimons,  2  Ind.  440;  Moore  v. 
Moss,  14  111.  106;  Ham  v.  State,  7 
Blackf.  314;  Casey  v.  Harned,  5  Iowa, 
1;  State  v.  Smith,  7  Iowa,  244. 

*Perrinei;.  Rice,  80Cal.  266;  United 
States  V.  Irwin,  5  McLean,  178;  Mor- 
lot  V.  Lawrence,  1  Blatchf.  608;  John- 
son V.  Byrd,  1  Hemp.  434;  Kinney  v. 
Mallory,  3  Ala.  626;  Bowen  v.  Lease, 
5  Hill,  221;  George  v.  Skeates,  19  Ala. 
738;  McQuilkin  v.  Doe,  8  Blackf.  581 ; 
Board  of  Commissioners  v.  Potts,  10 
Ind.  286;  Johnston's  Estate,  33  Pa. 
St.'  511;  Adams  v.  Ashby,  2  Bibb,  96; 
Moore  v.  Vance,  1  Ohio,  10;  West  v. 
Pine,  4  Wash.  C.  C.  691;  Morrison  v. 
Barksdale,  Harp.  101.  But  see  State 
V.  Taylor,  2  McCord,  483.  "A  subse- 
quent statute  which  is  clearly  repug- 
nant to  a  prior  one  necessarily  repeals 
the  former,  although  it  does  not  do  so 
in  terms;  and  even  if  the  subsequent 
statute  be  not  repugnant  in  all  its 
provisions  to  a  prior  one,  yet  if  the 
latter  statute  was  clearly  intended  to 
prescribe  the  only  rule  which  should 
govern  the  case  provided  for,  it  re- 
peals the  original  act:  Sedgwick  on 
Statutory  and  Constitutional  Law, 
124;  Rochester  v.  Barnes,  26  Barb. 
657,  and  oases  cited.  A  subsequent 
statute  making  a  different  provision  on 
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repealed  by  implication  when  the  whole  subject  is  revised 
by  a  statute  apparently  intended  to  prescribe  the  only 
rules  applicable  thereto.'  But  if  the  latter  part  of  a  stat- 
ute is  repugnant  to  a  former  part,  the  latter  part  shall 
stand,  and  shall  work  a  repeal  of  the  former  to  the  extent 
of  that  repugnancy.^  A  second  act  will  operate  as  a  re- 
peal of  a  former  act  only  to  the  extent  of  repugnancy  be- 
tween them,  and  not  merely  because  it  may  repeat  some 
provisions  of  the  first  act  and  omit  others,  or  add  new 
provisions,  unless  it  plainly  appears  that  it  was  intended 
as  a  substitute  for  the  first  act.  When  an  act  expresses  a 
repeal  of  former  acts  only  so  far  as  they  are  inconsistent 
with  its  provisions,  such  provision  expresses  and  limits 
the  extent  of  the  repeal.'  A  subsequent  statute  revising 
the  whole  subject-matter  of  a  former  one,  and  evidently 
intended  as  a  substitute  for  it,  will  operate  to  repeal  the 
former  statute,  although  no  express  words  to  that  effect 
are  used.*  Where  a  statute  covers  the  entire  subject- 
matter  of  a  prior  one,  and  embraces  new  and  different 
provisions  plainly  indicating  that  it  was  intended  as  a 
substitute  therefor,  it  may  operate  as  a  repeal  thereof 

the  same  subject  ia  not  to  be  construed  Am.  Dec.  99;  Goodenow  v.  Buttrick, 
as  an  explanatory  act,  but  an  implied  7  Mass.  140;  Ashley,  Appellant,  4 
repeal  of  the  former:  Dash  v.  Van  Pick.  21,  23;  Commonwealth  v.  Coo- 
Kleeck,  7  Johns.  477;  5  Am.  Dec.  ley,  10  Pick.  39;  Pulaski  County  v. 
291;  Columbian  Mfg.  Co.  v.  Vander-  Downer,  10  Ark.  588;  State  v.  Conk- 
pool,  4  Cow.  556.  Inconsistent  pro-  ling,  19  Cal.  501;  Illinois  etc.  Canal 
visions  incompatible  with  each  other  v.  Chicago,  14  111.  334;  Wakefield  v. 
are  thus  repealed,  leaving  the  former  Phelps,  37  N.  H.  295;  Parr  v.  Brack- 
law  in  full  force  ind  effect  in  all  ett,  30  Vt.  344;  Giddings  v.  Cox,  31 
other  respects:  Livingston  v.  Harris,  Vt.  607;  Bracken  v.  Smith,  39  N.  J. 
11  Wend.  329;  Harrington  v.  Trustees  Eq.  169;  State  u.  Rogers,  10  Nev. 
of  Rochester,  10  Wend.  547":  Excel-  319;  Norris  v.  Crocker,  13  How.  429; 
sior  Pet.  Co.  v.  Embury,  67  Barb.  264.  United  States  v.  Tynen,  11  Wall.  95; 
'  State  V.  Wilson,  43  N.  H.  415;  82  United  States  v.  Barr,  4  Saw.  256; 
Am.  Deo.  163.  The  repeal  of  a  stat-  Dowdell  v.  State,  58  Ind.  333;  Hayes 
ute  does  not  operate  as  a  revival  of  v.  State,  55  Ind.  99;  Longlois  v.  Long- 
the  common  law:  State  v.  Slaughter,  lois,  48  Ind.  60;  Keese  v.  Denver,  10 
70  Mo.  484.  Col.  112.     A  repealing  act  re-enacted 

*  Sedgwick  on  Statutory  and  Con-  the  provisions  of  the  old  statute  in  its 
stitutional  Law,  107;  Comm'rs  v.  Carp  very  language  in  all  respects,  except 
River  Iron  Co.,  54  Mich.  168.  in  reducing  the  imprisonment.     Held, 

*  Bank  of  British  N.  A.  v.  Cahn,  79  that  it  would  be  considered  simply  as 
Cal.  463.  acontinuationof  the  old  statute:  State 

*  Bartlet  v.  King,  12  Mass.  536;  7  v.  Wish,  15  Neb.  448. 
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without  any  express  declaration  to  that  effect.*  And 
though  a  subsequent  statute  be  not  repugnant  in  its  pro- 
visions to  a  former  one,  yet  if  it  was  clearly  intended  to 
prescribe  the  only  rules  which  should  govern,  it  repeals 
the  prior  statute.^  Statutes  prohibiting  the  same  offenses 
and  injuries  as  former  acts,  but  imposing  different  penal- 
ties or  giving  different  remedies,  repeal  so  far  such  former 
acts.*  A  general  statute  does  not,  as  a  general  rule,  repeal 
a  local  enactment  by  mere  implication.* 

§  3780.  Effect  of  Amendment  or  Repeal  of  Statute.  — 
If  a  right  of  action  not  existing  at  common  law  is  given 
by  statute,  and  the  statute  is  repealed  without  any  saving 
of  pending  actions,  the  repeal  takes  away  the  right  of 
action  in  such  pending  causes,  and  the  jurisdiction  of  the 
court  to  go  on  to  judgment  is  ousted.  The  legislature  has 
the  power  to  take  away  by  statute  a  right  given  by  statute, 
unless  rights  have  become  vested  under  the  law  before  its 
repeal.*  The  effect  of  the  repeal  of  a  statute  "  to  obliterate 
the  statute  repealed  as  completely  from  the  records  of 
Parliament  as  if  it  had  never  passed,  and  it  must  be  con- 
sidered as  a  law  that  never  existed,  except  for  the  purposes 
of  those  actions  or  suits  which  were  commenced,  prosecut- 
ed, and  concluded  while  it  was  an  existing  law."  *  Pend- 
ing judicial  proceedings  based  upon  a  statute  cannot 
proceed  after  its  repeal.'  This  rule  holds  true  until  the 
proceedings  have  reached  a  final  judgment  in  the  court  of 
last  resort,  for  this  court,  when  it  comes  to  pronounce  its 
decision,  conforms  it  to  the  law  then  existing,  and  may 

1  state  V.  Studt,  31  Kan.  245.  «  Ex  parte  McCardle,  7  Wall.  514; 

'  Rogers  v.  Watrous,  8  Tex.  62;  58  Key  v.  Goodwin,  4  Moore  &  P.  341; 

Am.  Deo.  100.  Thome  v.  San  Francisco,  4  Cal.  165; 

'  Fraaer    v.     Alexander,     75     Cal.  Van  luwagen  v.  Chicago,  61   111.  31 

147.  Musgrove  v.  R.  R.  Co.,  50  Miss.  677; 

*  Evans  v.  Phillipi,  117  Pa.  St.  226;  Town  of  Belvidere  v.  R.  R.  Co.,  34  N. 
2  Am.  St.  Rep.  655.  J.  L.  193. 

*  Board  of  Commissioners  v.  Ruck-  '  Gilliland  o.  Sohnyler,  9  Kan.  569; 
man,  57  Ind.  96;  North  Canal  Street  Wade  v.  St.  Mary's  School,  43  Md. 
Road,  10  Watts,  331;  36  Am.  Dee.  178;  McMinn  v.  Bliss,  31  Cal.  122; 
185.  State  v.  Daly,  29  Conn.  272. 
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therefore  reverse  a  judgment  whicL  was  correct  when  pro- 
nounced in  the  subordinate  tribunal  whence  the  appeal 
was  taken,  if  it  appears  that,  pending  the  appeal,  a  statute 
which  was  necessary  to  support  the  judgment  of  the  lower 
court  has  been  withdrawn  by  an  absolute  repeal.'  The 
unconditional  repeal  of  a  penal  statute  abrogates  all  rights 
which  may  have  arisen  under  it.^  The  repeal  of  a  statute- 
conferring  jurisdiction  takes  away  all  right  to  proceed 
under  the  repealed  statute,  even  in  suits  pending  at  the 
time  of  the  repeal,  unless  they  are  saved  by  a  clause  in 
the  repealing  statute.'  A  statute  repealing  all  divorce 
laws  of  the  state  ousts  the  court  of  jurisdiction  in  an 
action  for  divorce  pending  at  the  passage  of  the  statute.* 
The  repeal  of  a  statute  giving  a  lien  to  laborers  pending 
the  action  destroys  the  right  of  action  where  there  is  no 
saving  clause  in  the  repealing  statute;  and  this  notwith- 
standing that  an  attachment  had  been  levied  by  virtue  of 
the  prior  statute.'  The  repeal  of  a  statute  under  which  a 
penalty  is  assessed  remits  the  penalty  so  that  it  cannot 
afterwards  be  collected."  The  repeal  of  the  local-option 
law  pending  an  appeal  from  a  conviction  under  it  avoids 
the  conviction.'  But  vested  rights  are  not  destroyed  by  a 
repeal  of  the  law  under  which  they  were  acquired.'    Rights 

1  Hartung  v.  People,  22  N.  Y.  95;  «  Snell  v.  Campbell,  24  Fed.  Rep. 

Hubbard  o.  State,  2  Tex.  App.  506;  880. 

Montgomery  v.  State,   2  Tex.   App.  '  Fitze  v.  State,  13  Tex.  App.  .372; 

618;  Sheppard  v.  State,  1  Tex.  App.  Pinckard  v.  State,  13  Tex.  App.  373; 

522;   Atwell   v.   Grant,    11   Md.    104;  Wells  v.  State,  24  Tex.  App.  230. 

Mayor  o£  Annapolis  v.  Maryland,  30  '  Dixon  v.  Dixon,  4  La.  188;  23  Am. 

Md.  112.  Deo.  478;  Bowen  v.  Striker,  100  lud. 

'  Gregory  v.  German  Bank  of  Den-  45;   Davis  v.  Minor,  2  Miss.   183;  28 

ver,  3  Col.  332;  25  Am.  Rep.  760.  Am.  Dec.  325;  Rice  v.  R.  R.  Co.,  1 

^  Smith  V.  Arapahoe  District  Court,  Black,  358;  Mitchell  v.  Doggett,  1  Fla. 

4  Col.  235.     After  the  supreme  court  356;  James  v.  Dubois,  16  N.  J.  L.  285; 

had  remanded  a  case  a  statute  changed  Ex  parte  Graham,  13  Rich.  277;  Den 

the  law.     Held,  that  the  relief  sought  v.  Robinson,  5  N.  J.  L.   689;  Naught 

could  not  be  had  in  that  case;   that  v.  O'Neal,  1  111.  App.  29;  McMeohen  v. 

plaintiff  must  sue  de  novo:  Connecticut  Mayor  etc.,  2  Har.  &  J.  41;  Taylor  v. 

and  Passumpsic  Rivers  R.  R.  Co.  v.  Rushing,    2   Stew.    160.     During  the 

St.  Johnsbury,  59  Vt.  320.  existence  of   a  statute  making  it  un- 

*  Grant  v.  Grant,   12  S.  C.   29;  32  lawful  for  a  railroad  company  to  charge 
Am.  Rep.  506.  for  the  carriage  of  freight  higher  rates 

*  Bangor  v.  Goding,  35  Me.  73;  56  than  those  prescribed  in  the  act,  plain- 
Am.  Dec.  688.  titf  was  compelled  by  defendant  to  pay 
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which  have  become  perfect  under  a  statute  may  be  en- 
forced, notwithstanding  its  subsequent  appeal.'  The  mere 
repeal  of  a  statute  or  ordinance,  after  issuance  of  a  license 
thereunder,  and  before  the  expiration  of  such  license,  does 
not,  in  general,  affect  the  license.^  By  the  statutes  of 
most  of  the  states,  the  repeal  of  a  statute  does  not  affect 
acts  and  proceedings  previously  had,  or  offenses  done,  or 
penalties  incurred,  or  rights  accrued  prior  to  the  repeal.' 
The  repeal  of  a  statute  making  an  act  illegal  does  not 
thereby  render  the  act  valid."* 

§  3781.  Revival  of  Statutes. — The  repeal  of  a  repeal- 
ing statute  revives  the  original  statute,^  and  so  does  the 
expiration  of  the  repealing  statute  by  its  own  limitation.' 
Provisions  in  an  act  are  repealed  on  the  re-enactment  of 
the  act  in  all  its  particulars,  with  the  exception  that  the 
provision  is  omitted.'  The  repeal  of  a  statute  amending 
a  former  statute  by  making  the  same  to  read  as  set  forth 
at  length  in  the  latter  act  does  not  work  a  revival  of  the 
first  act,  but  both  fall  together.*  Where  a  statute  is  re- 
pealed and  re-enacted,  with  some  changes  at  the  same  time, 
both  statutes  may  be  considered  together  in  giving  a  con- 
struction to  the  latter,  but  the  act  repealed  has  no  force, 
except  so  far  as  it  is  continued  in  force  by  saving  clauses 
and  exceptions.' 

higher  rates,  and  paid  them  under  pro-  232;    Tallamon  v.    Cardenaa,    14  La. 

test.    Held,  that  the  subsequent  repeal  Ann.  509;  Hastings  v.  Aiken,  1  Gray, 

of  the  statute  would  not  prevent  his  163;   Commonwealth   v.    Churchill,   2 

recovering  damages  for  the  unlawful  Met.  118;  Commonwealth  v.  Mott,  21 

act:  Graham  D.  R.  R.  Co.,  53  Wis.  473.  Pick.  492;   Directors   of   the   Poor  ». 

» Sinking  Fund  Com.  v.  North.  Bank,  R.  R.  Co.,  7  Watts  &  S.  236;  Janes  v. 

1  Met.  (Ky.)  174;Riceti.R.  R.  Co.,  1  Dubois,    16  N.   J.   L.   285.      Contra, 

Black,  358;  Ex  parte  Graham,  13  Rich.  Milne  v.  Huber,  3  McLean,  212;  Com- 

277;  Streubel  v.  Milwaukee,  13  Wis.  mercial   Bank  v.  Chambers,  16  Miss. 

67;  Creighton  v.  Pragg,  21  Cal.  115.  9;    Sullivan  v.    People,    15    111.   233; 

"  Davis  V.  State,  2  Tex.  App.  425.  Smith  ».  Hoyt,  14  Wis.  252;  Nazro  v. 

^  Stimson's  American  Statute  Law,  Merchants'  etc.  Co.,  14  Wis.  295. 

sec.  1042.  «  Collins  v.  Smith,  6  Whart.  294;  36 

*  Roby  V.  West,  4  N.  H.  285;  17  Am.  Dec.  229. 

Am.  Deo.  423.  '  Camley  v.  Stanfield,  10  Tex.  546; 

'  Collins  V.  Smith,  6  Whart.   294;  60  Am.  Dec.  219. 

.36  Am.  Dec.  229;  Janes  d.  Buzzard,  1  '  People  ti.  Supervisors,  67  N.  Y. 

Hemp.    250;   Harrison   v.    Walker,    1  109;  23  Am.  Rep.  94. 

Ga.  32;  Doe  v.  Naylor,  2  Blaokf.  32;  »  Coffin  v.  Rich,  45  Me.  507;  71  Am. 

Witkouski  v.  Witkouski,  16  La.  Ann.  Dec.  559. 
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§  3782.  Pleading  Statutes.  —  The  provisions  of  public 
statute  under  which  a  party  rests  his  right  to  recover  need 
not  be  pleaded,  unless  the  statute  gives  a  cumulative  rem- 
edy, in  which  event  the  pleader  should  show  which  remedy 
he  intends  to  assert.^  A  declaration  on  a  penal  statute 
may  be  framed  in  the  words  of  the  statute.^  It  should 
allege  that  the  facts  charged  are  against  the  form  of  the 
statute  upon  which  the  action  is  based.'  While  the  com- 
plaint will  be  strictly  construed,  it  need  not  necessarily 
follow  the  language  of  the  statute,  if  equivalent  language 
is  used.^  In  pleading  an  ordinance,  it  need  not  be  set 
out  in  full,  nor  need  the  steps  preliminary  to  its  passage 
be  detailed.'  The  allegation  of  precise  time  is  not  essen- 
tial in  general  in  actions  on  penal  statutes.  Proving  the 
act  to  have  been  done  on  any  daj'  after  the  day  first 
alleged,  and  before  the  commencement  of  the  action,  is 
sufficient.*'  Where,  in  assumpsit  to  recover  back  money 
illegally  exacted,  defendant  sets  up  a  statute  legalizing 
certain  collections,  but  it  does  not  appear  from  the  answer, 
or  otherwise,  that  the  money  sued  for  falls  within  the  stat- 
ute, a  defense  is  not  shown.'  Where,  by  an  obvious  clerical 
error,  the  wrong  section  of  the  statute  is  referred  to  in  a 
complaint  to  recover  a  penalty  for  an  encroachment  on  a 
highway,  the  complaint  will  be  deemed  sufficient.'  Where, 
in  pleading,  it  is  necessary  to  set  forth  a  statute  of  another 
state,  it  need  not  be  set  forth  in  hsec  verba,  if  its  substance 
sufficiently  gives  notice  of  the  particular  statute  relied  on." 
A  remedial  or  curative  statute  may  shift  the  burden  of 
proof,  but  this  does  not  relieve  the  plaintiff  from  alleging 
in  his  petition  so  much  as  is  necessary  to  show  a  right  in 
him.i" 

1  Chicago  etc.  R.  R.  Co.  v.  Dillon,        «  Gebhart  v.  Adams,  23  HI.  397;  76 
123111.  570;  5  Am.  St.  Rep.  559.  Am.  Deo.  702. 

2  Gebhart  v.  Adama,  23  111.  397;  76        '  Liverpool  etc.  S.  S.  Co.  «.  Emigra- 
Am.  Deo.  702.  tion  Comm'rs,  113  U.  S.  33. 

'  Palmer  v.  York  Bank,  18  Me.  166;  »  State  v.  Sohwin,  65  Wis.  207. 

36  Am.  Dec.  710.  °  Louisville  etc.  R.  R.  Co.  v.  Shires, 

'  Western  Union  Telegraph  Co.  v.  108  111.  617. 

Walker,  102  Ind.  599.  "Maguiaru.  Henry,  84  Ky.  1;  4  Am. 

*  Eyerman  v.  Payne,  28  Mo.  App.  72.  St.  Rep.  182. 
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CHAPTER  CXCI. 

JUDICIAL  POWER. 

§  3783.  Legislative  interference  with  judicial  power. 

§  3784.  Judicial  interference  with  legislative  or  executive  power. 

§  3785.  Jurisdiction  of  federal  courts. 

§  3786.  Conflict  between  state  and  federal  decisions. 

§  3787.  Suits  against  states. 

§  3788.  Due  process  of  law. 

§  3789.  Trial  by  jury. 

§  3790.  Waiver  of. 

§  3791.  In  what  cases  right  to  trial  by  jury  exists. 

§  3792.  In  what  cases  jury  trial  not  of  right. 

§  3793.  What  statutes  do  and  do  not  interfere  with  such  right. 

§  3794.  Imprisonment  for  debt. 

§  3795.  Judgments  of  sister  states. 

§  3783.    Legislative  Interference  with  Judicial  Power. 

—  By  the  constitution  of  most  of  the  states  the  powers  of 
the  government  are  distributed  among  three  departments, 
— the  legislative,  executive,  and  judicial;  and  no  person  or 
persons  belonging  to  one  shall  exercise  any  of  the  powers 
properly  belonging  to  either  of  the  others.'  The  legisla- 
ture cannot  authorize  part  of  the  judges  who  constitute  a 
court  to  make  an  appointment  which   the  constitution 

'  Hawkins  v.  Governor,  1  Ark.  570;  inhibition  upon  the  exercise  of  one  de- 
33  Am.  Deo.  346;  Lane  v.  Dorman,  3  partmeut  of  powers  conferred  on  any 
Scam.  238;  36  Am.  Dec.  543;  Parsons  other  by  the  constitution:  Mayor  etc. 
V.  Water  Co.,  5  Cal.  43;  63  Am.  Dec.  of  Baltimore  v.  State,  15  Md.  376;  74 
76;  Guy  v.  Hermance,  5  Cal.  73;  63  Am.  Dec.  572.  Only  the  judicial  de- 
Am.  Dec.  85.  Where  the  constitution  partment  of  the  state  is  clothed  with 
in  many  instances  devolves  functions  power  to  investigate  antagonistic 
of  one  department  upon  another,  it  claims  of  contending  parties,  and  con- 
follows  that  the  entire  practical  separa-  sequently  an  order  of  the  executive 
tion  between  the  departments  was  not  correcting  a  grant  after  the  rights  of 
designed  by  the  bill  of  rights,  but  that  third  parties  have  intervened  is  in- 
it  was  intended  to  ingraft  this  princi-  operative  and  void:  Sykes  v.  McKory, 
pie  on  the  state  system  only  so  far  as  10  Ga.  465;  54  Am.  Dec  402. 
comported  with  free  government  as  an 
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provides  shall  be  made  by  the  court.*  A  law  declaring 
the  forfeiture  of  the  salary  of  a  judge  for  a  failure  to  per- 
form his  duties  is  unconstitutional,  as  being  an  indirect 
attempt  by  the  legislature  to  assume  a  control  over  the 
salaries  of  the  judges.^  So  a  statute  is  unconstitutional 
requiring  judges  of  the  supreme  court  to  prepare  syllabi 
of  their  decisions.'  So  is  a  statute  requiring  the  supreme 
court  to  give  the  reasons  for  its  decisions  in  writing.'' 
The  legislature  cannot  confer  judicial  power  upon  any 
person  or  tribunal,  for  all  judicial  power  comes  from  the 
constitution,  and  is  by  it  vested  in  courts  and  judges.' 
Any  statutory  change  which  transfers  the  power  which 
belongs  to  a  judge,  to  a  jury,  or  to  any  other  person  or 
body,  is  unconstitutional.'  Under  this  provision  the  legis- 
lature has  no  authority  to  pass  a  law  in  which  it  exercises 
judicial  powers  by  determining  the  rights  of  parties.'  So 
it  is  not  in  the  power  of  the  legislature  to  direct  what 
shall  be  the  decision  of  the  supreme  court  in  a  particular 
case,  or  where  the  judges  are  equally  divided;^  nor  to  give 
the  clerk  of  a  court  power  to  fix  thf  amount  of  bail;'  nor 
to  give  the  master  commissioners  authority  to  grant  writs 
of  habeas  corpus}"  The  legislature  cannot  deprive  the  su- 
preme court  of  its  revisory  jurisdiction  over  all  the  other 
state  tribunals."     It  cannot  impair  the  appellate  or  origi- 

'  Warner  v.  People,  2  Denio,  272;  43  appoint,  but  in  no  event  to  be  binding 

Am.  Dec.  740.  or  conclusive  upon  the  supreme  court, 

^Ex   parte   TuUy,  4   Ark.  220;   38  is   unconstitutional:    State   v.   Noble, 

Am.  Dec.  33.  118  Ind.  350;  10  Am.  St.  Rep.  143.  But 

*  Ex  parte  Griffiths,  118  Ind.  83;  10  the  contrary  has  been  recently  held  in 
Am.  St.  Rep.  107.  California:Peoplew.Hayne,83Cal.lll. 

« Vaughn   v.    Harp,  49    Ark.    160;  «  Brown  v.  Buck,  75  Mich.  274;  13 

Houston  t>.  Williams,  13  Cal.  24;  73  Am.  St.  Rep.  438. 

Am.  Dec.  .565.  '  State  v.  Tappan,  29  Wis.  664;  9 

*  State  V.  Noble,  118  Ind.  350;   10  Am.  Rep.  622;    Ervine's  Appeal,  16 
Am.  St.  Rep.  143.     In  Indiana  it  is  Pa.  St.  256;  55  Am.  Dec.  499. 

held  that  a  statute  providing  for  the  *  Perkins  v.  Scales,   4   Cent.   L.  .T. 

appointment  of  commissioners  of  the  451;  Baggs's  Appeal,  43  Pa.  St.  512;  82 

supreme  court  to  assist  that  court  in  Am.  Dec.  583. 

thb  performance  of  its  duties,  to  hold  •  Gregory  v.  State,  94  Ind.  384;   48 

office  for  the  term  of  four  years,  and  Am.  Rep.  162. 

until  their  successors  are  elected  and  "  Shoultz  v.  MoPheetera,  79  Ind.  373. 

qualified,  and  to  perform   such  work  •'  Brown  v.  Buck,  75  Mich.  274;  13 

as  the  supreme  court  shall  assign  or  Am.  St.  Rep.  438. 
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nal  power  of  the  supreme  court  given  by  the  constitution; 
but  it  may  regulate  the  mode  in  which  appeals  may  be 
taken.*  It  has  the  power  to  reasonably  regulate,  but  not 
to  abolish,  either  directly  or  indirectly,  the  use  of  the 
writ  of  certiorari.^  The  legislature,  in  undertaking  to 
regulate  the  rules  of  pleading,  does  not  usurp  judicial 
functions.*  And  it  has  power  to  regulate  continuances 
and  new  trials.*  But  cannot  prescribe  a  form  of  process 
at  variance  with  that  prescribed  by  the  state  constitution.* 
Where  the  constitution  has  conferred  upon  a  court  general 
jurisdiction  in  law  and  equity,  the  legislature  is  powerless 
to  abridge  or  limit  such  jurisdiction,  either  with  or  with- 
out the  consent  of  that  court." 

A  legislature  cannot  declare  what  the  law  is  or  has 
been,  but  only  what  it  shall  be.''  An  act  is  unconstitu- 
tional, as  an  assumption  of  judicial  power,  if  it  professes 
to  decide  between  adverse  claims  of  right,  or  if  it  declare 
that  an  existing  right  of  property  shall  cease.*  The  legis- 
lature has  no  power  by  a  special  act  directed  to  a  certain 
case  pending  in  the  courts  to  direct  or  change  the  decision 
of  that  case;'   nor  to  authorize  the  court  of  appeals  to 

'  Haight  V.  Gay,  8  Cal.  297;  68  Am.  constitutional  and  void.     Th&  general 

Dec.  823;   In  re  Court  of  Appeals,  9  assembly  made    a  special  finding  in 

Col.  623;  Deck  v.  Gehrke,  6  Cal.  666;  and  by  the   preamble   to  the  act  of 

Dodd  V.  Lyon,  49  K.  J.  L.  229.     And  matters  of  fact,  and  upon  such  finding 

see  Heath  v.  Circuit  Judge,  37  Mich,  adjudged  and  declared  that  the  acts  of 

372;  Hutkoff  V.  Demorest,   103  N.  Y.  the   appellee  were   thereby  legalized. 

377.  It  was   not  within  the  power  of  the 

'  Green  v.  Jersey  City,  42  N.  J.  L.  general  assembly  to  thus  legalize  the 

118.  illegal   and   void  proceedings   of   the 

^  Whiting  V.  Townsend,  57  Cal.  515.  commissioners     of      Grant      County. 

*  Lillard  v.  State,  17  Tex.  App.  114.  The  record  shows  that  on  the  twenty- 
'  Manville ».  Battle  Mountain  Smelt-  ninth    day   of    November,    1876,   the 

ing  Co.,  17  Fed.  Rep.  126.  court  below  overruled    the  appellee's 

•  De  Hart  v.  Hatch,  3  Hun,  375.  demurrer  to  the  complaint.  After 
'  Ogden  11.  Blackledge,  2  Crauch,  272.  the  passage  of  the  curative  statute, 
'  Hoke  V.  Henderson,  4  Dev.  1;  25  the    court   sustained    the    demurrer. 

Am.  Dec.  677.  Here  was  the  'arbitrary  will  of  the 

'  Columbus  B;.  R.  Co.  ■«.  Comm'rs,  legislature,'  controlling  the  action  of 

65  Ind.  427;  the  court  saying:  "The  the  court  before  which   the  suit  was 

legislature,  in  the  passage  of  the  stat-  pending.     It  was  not  within  the  power 

ute  above  cited,  invaded  and  exercised  of  the  legislature,  by  a  special  act  di- 

the  functions  of    the  judicial  depart-  reoted  to  a  particular  case  then  pend- 

ment  of  our  state  government,  and  for  ing   before  the  courts,  to  change  the 

this  reason  the  act  must  be  held   un-  decision  of  that  case." 
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reopen  and  rehear  certain  enumerated  cases  which  had 
been  previously  decided  by  the  court,  and  upon  hearing 
thereof,  to  pass  such  judgments,  orders,  and  decrees  in 
the  said  cases  as  right  and  justice  might  require;'  nor  to 
grant  a  new  trial;'  nor  to  grant  the  right  to  appeal 
after  the  expiration  of  the  time  prescribed  by  law;'  nor 
to  legalize  any  judicial  act  that  is  void  for  want  of  juris- 
diction,^ or  any  proceeding  what  has  been  adjudged 
invalid  by  a  decree  of  the  highest  court  of  the  state;^  nor 
to  validate  appeal  bonds  executed  by  attorneys  without 
authority;*  nor  to  pass  a  law  expository  of  a  former 
statute;'  nor  to  pass  an  act  obliging  the  courts  to  con- 
strue and  apply  a  previous  law  in  reference  to  past  trans- 
actions, according  to  the  legislative  judgment;*  nor  an 
act  authorizing  the  opening  of  an  existing  judgment;' 
nor  an  act  validating  a  sale  declared  by  the  court  to  be 
invalid;"  nor  an  act  directing  a  certain  deposition  to  be 
read  in  the  trial  of  a  cause  then  pending;"  nor  a  special 
act  authorizing  guardians  to  sell  lands  of  infant  wards 
to  pay  debts  of  the  latters'  ancestor;""  nor  to  prescribe  a 

'  Doraey  v.  Dorsey,  37  Md.  64;  11  the  opening  of  roads  in   the   city  of 

Am.  R»p.  528.  Philadelphia."     By  an  act  of  1869,  the 

'  Merrill  v.  Sherburne,  1  N.  H.  199;  legislature  declared  that  the  true  in- 

8   Am.    Dec.    52;    De    Chaatellux    v.  tent  and  meaning  of  the  act  of  1867 

Fairohild,  15  Fa.  St.  18;  S3  Am.  Deo.  were  "  that  no  interest  shall  be  allowed 

S70.  on  damages  for  ground  taken,  up  to 

'  Staniford  v.  Barry,  1  Aiken,  315;  the  time  of  their  payment,  on  the  issue 

15  Am.  Dec.  691.  of  any  warrant  for  their  payment  by 

•  Maxwell  v.  Goetschius,  40  N.  J.  L.  the  city  of  Philadelphia. "  In  a  case 
383;  29  Am.  Rep.  242;  Pryor  v.  arising  under  the  act  of  1867,  the 
Downey,  50  Cal.  388;  19  Am.  Rep.  court  held  that  the  act  of  1869,  an 
656.  expository  act,  was  destitute  of  force, 

*  Denny  v.  Mattoon,  2  Allen,  361;  because  it  was  an  act  of  judicial  power. 
79  Am.  Dec.  784.  ^  Lincoln    Building   Association   v. 

«  Andrews  v.  Beane,  15  R.  I.  451.  Graham,  7  Neb.  173. 

'  Haley  v.  Philadelphia,  68  Pa.   St.         »  Ratoliflfe   v.   Anderson,    31   Gratt. 

45;  8  Am.  Rep.  153.     In  this  case  the  105;  31  Am.  Rep.  716. 
supreme  court  of  Pennaylania  had  de-         ■'  Mengesu.  Dentler,  33  Pa.  St.  495; 

cided  that,  under  the  laws  as  to  the  75  Am.  Dec.  616. 
opening  of  roads  in  Philadelphia,  inter-         '■^  Dupy  v.  Wickwire,  1  D.  Chip.  237; 

est  was  to  be  allowed  on  an  award  from  6  Am.  Dec.  729. 

the  date  of  the  assessment.    By  an  act        "  Jones  v.  Perry,  10  Yerg.  59;   30 

of  1867,  the  legislature  provided  that  Am.  Deo.    430.     But   see   Stewart   v. 

the  award  should  be  enforced  "  in  the  Griffith,    33    Mo.    13;    82    Am.    Dec. 

same  manner  as  provided  by  law  in  148. 
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rule  of  conclusive  evidence.'  Neither  the  legislature  nor 
the  executive  branches  can  constitutionally  assign  to  the 
judiciary  any  duties  but  such  as  are  properly  judicial, 
and  to  be  performed  in  a  judicial  manner.''  The  legis- 
lature cannot  impose  on  the  courts  such  administrative 
duties  as  the  appointment  of  surveyors  to  examine  prem- 
ises for  the  purpose  of  enabling  the  court  to  relevy  a  void 
drain  tax.'  So  a  statute  is  invalid  directing  the  justices 
of  a  state  court  to  appoint  supervisors  of  election;*  or  a 
statute  which  provides  that  the  salaries  of  the  official 
reporters  shall  be  fixed  by  the  court;^  or  a  statute  which 
requires  the  supreme  court  to  approve  rules  and  forms  of 
proceedings  under  the  school  laws;'  or  a  statute  which 
provides  that  one  incompetent  to  testify  may  be  required 
to  testify  by  the  court;"  or. a  statute  giving  the  courts 
power  to  supersede,  revoke,  or  annul  a  municipal  ordi- 
nance.' 

Illustrations.  —  A  statute  authorized  actions  in  which  the 
judge  was  interested  or  prejudiced  to  be  tried,  by  consent  of  the 
parties,  before  a  counselor  of  the  court.  Held,  unconstitu- 
tional: Van  Slyhe  v.  Ins.  Co.,  39  Wis.  390;  20  Am.  Rep.  50.  A 
statute  directed  the  assessor  and  county  clerk,  in  making  out 
the  land-books  for  the  year  1881,  to  disregard  all  changes  made 
by  the  county  court  in  the  value  of  any  tract  of  land  made  after 
July,  1876.  Held,  unconstitutional,  as  being  judicial  legisla- 
tion: Ex  parte  Low,  24  W.  Va.  620.  A  statute  provided  that 
the  supreme  court,  in  cases  brought,  m  forma  pauperis,  shall 
hear  evidence  upon  the   question  of  poverty,  etc.     Held,  an 

1  Little  Rook  and  Fort  Scott  R.  R.  '  Hayburn's    Case,    2    Dallas,    409; 

Co.  D.Payne,  33  Ark.  816;  34  Am.  Rep.  United  States   v.  Ferreria,    13  How. 

55.     While  a  legislature  may  not,  by  40;  In  re  Supervisors  of  Election,  114 

the  mere  machinery  of  rules  of   evi-  Mass.  247;  19  Am.  Rep.  341;  Reply 

denoe,  override  and  set  at  naught  the  of  the  Judges,  33  Conn.  586. 

restrictions  of  the  constitution,  or  ar-  "  Houseman    v.     Montgomery,     5S 

bitrarily  make  conclusive  evidence  of  Mich.  364. 

a  fact,  anything  which  in  the  nature  *  Case   of   Supervisors   of   Election, 

of  things  has  no  connection  with  that  114  Mass.  247;  19  Am.  Rep.  341. 

fact,  nor  reasonably  tends  to  prove  it,  '  Smith  v.  Strother,  68  Cal.  194. 

yet  it  may  make  that  which,  accord-  *  In  re  School  Law  Manual,  63  N. 

ing   to   the  ordinary  rules  of   human  H.  574. 

experience,  reasonably  tends  to  prove  '  Tillman  v.  Cocke,  9  Baxt.  429. 

a  fact  conclusive  evidence  of  it:  State  *  Shephard  v.  Wheeling,  30  W.  Va. 

V.  Woodward,  2  Cent.  L.  J.  818.  479. 
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vinconstitutional  attempt  to  confer  original  jurisdiction  on  that 
court:  State  v.  Gannaway,  16  Lea,  124.  By  the  constitution  of 
Kansas,  the  jurisdiction  of  the  supreme  court  was  restricted  to 
certain  original  proceedings,  and  "  such  appellate  jurisdiction 
as  may  be  provided  by  law."  The  legislature  conferred  upon 
the  supreme  court  the  power  to  hear  appeals  from  a  board  of 
county  clerks  in  the  appraisal  of  the  property  of  railroads  for 
purpose  of  taxation.  Held,  that  the  valuation  of  property  for 
purposes  of  taxation  is  not  such  a  "judicial  power"  as  can  be 
conferred  upon  the  supreme  court  in  the  form  of  appellate 
jurisdiction:  Auditor  of  State  v.  B.  R.  Co.,  6  Kan.  500;  7  Am. 
Rep.  575. 

§  3784.  Judicial  Interference  with  Legislative  or  Ex- 
ecutive Power. — Where  by  the  constitution  the  legislative, 
judicial,  and  executive  departments  are  made  distinct  and 
independent,  neither  is  responsible  to  the  other  for  the 
performance  of  its  duties,  and  neither  can  enforce  such 
performance  by  the  other.  The  courts  have  no  right  or 
authority  to  determine  questions  belonging  properly  to 
the  legislative  or  executive  department  of  the  government.^ 
The  judiciary  will  not  interfere  with  either  of  the  other 
co-ordinate  departments  of  the  government  in  the  legiti- 
mate exercise  of  their  jurisdiction  and  powers,  except  to 
enforce  mere  ministerial  acts  required  by  law  to  be  per- 
formed by  some  officer  thereof,  and  not  then,  if  the  law 
leaves  it  discretionary  with  the  officer  or  department.'' 
Courts  have  no  jurisdiction  to  issue  a  mandamus  to  com- 
pel a  governor  to  perform  an  act  required  of  him  by  law.* 

'  Luther    v.    Borden,    7    How.     1;  to  the  control  of  its  records:  Houston 

Georgia  v.  Stanton,  6  Wall,  50;  People  v.  Williams,  13  Cal.  24;  73  Am.  Dec. 

ti.   Pacheco,  27  Cal.    175;  Kennett  v.  565. 

Chambers,  14  How.  38;  Fall  v.  Sutter,        *  State  v.  Warmoth,  22  La.  Ann.  1; 

21  Cal.  237;  State  v.  Gleason,  12  Fla.  2  Am.  Rep.  712;    Mauran  v.  Smith, 

190;    United    States    v.    HoUiday,    3  8  R.  I.  192;  5  Am.  Rep.  564,  and  note; 

Wall.  407.     When  the  performance  of  State  v.  Warmoth,  24  La.  Ann.   351; 

an  act  is  by  statute  imposed  upon  the  13  Am.  Rep.  126;  People  v.  Governor, 

governor,  it  is  imposed  upon  him,  not  29    Mich.    320;     18     Am.    Rep.     89; 

as  a  private  person,  but  in  his  official  Hawkins   v.    Governor,    1    Ark.    570; 

capacity:   Rice  v.   Austin,    19  Minn.  33    Am.    Dec.    346;    In  re   Dennett, 

103;  18  Am.  Rep.  330.  32    Me.     508;     54    Am.    Dec.     603; 

2  Ex  parte  Echols,  39  Ala.  698;   88  Miles  v.   Bradford,   22  Md.    170;   85 

Am.  Dec.  749.     The  clerk  of  a  court,  Am.  Dec.  643.     But  see,  contra,  Har- 

although    a   constitutional   officer,    is  pending  v.  Haight,  39  Cal.  189;  2  Am. 

subject  to  orders  of  the  court  in  regard  Rep.  432.     In  several  cases  the  power 
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So  the  courts  cannot  compel  the  governor  to  call  a  session 
of  the  legislature.^  "Where  the  governor  has  power  to 
remove  an  ofl&cer  for  neglect  of  duty,  he  is  the  sole  judge 
whether  the  duty  has  been  neglected.^  The  courts  may 
acquire  jurisdiction  of  the  governor  by  his  consent,  in 


to  issue  the  writ  has  been  sustained: 
Marbury  v.  Madison,   1  Cranch,   137; 
Tennessee  etc.  R.  R.  Co.  v.  Moore,  36 
Ala.  380;   Middleton  v.  Low,  30  Cal. 
596;   Harpending  ».   Haight,   39   Cal. 
189;  2  Am.  Rep.  432.     In  a  note  to 
Hawkins  v.  Governor,  1  Ark.  570,  in 
33  Am.  Dec.  360-368,  it  is  said:    "A 
number   of  able   opiuions  have   been 
rendered  sustaining  this  view  of  this 
question.    A  court  having  jurisdiction 
to  issue  writs  of  mandamus  may  com- 
pel the  governor  to  canvass  a  vote  au- 
thorizing a  change  in  the  seat  of  gov- 
ernment when  the  act  submitting  the 
question   to  a  vote   of    the   qualified 
electors  required  the  governor  to  make' 
such  canvass,   and  the  governor  had 
refused  andneglected  so  to  do:  Chume- 
sero  V.  Potts,  2  Mont.  242.    Mandamus 
may  be  issued  against  the  governor  to 
compel  him  to  draw  a  warrant  on  the 
treasury  in  favor  of  a  state  oflScer,  it 
being  shown  that  the  oflScer  is  entitled 
to  the  amount  claimed,  and  that  the 
law  requires  such  warrants  to  be  signed 
by  the   governor:   Catten  v.   Ellis,   7 
Jones,  545.     A  writ  of  mandamus  will 
lie  to  compel  the  governor  to  issue  a 
proclamation  setting  forth  that  a  com- 
pany  organized   as   a  branch   of   the 
state  bank  was  authorized  to  commence 
ajid  carry  on  the  business  of  banking, 
under  a  statute  requiring  him  to  make 
such  proclamation  when  it  is  made  to 
appear  that  the  conditions  imposed  by 
the  statute  have  been  complied  with; 
State  V.  Chase,  5  Ohio  St.  528.     So, 
also,  he  may  be  required  to  issue   a 
commission  to  an  officer  upon  the  pro- 
duction by  the  latter  of  a  certificate  of 
election:  State  v.  Moffit,  5  Ohio,  362. 
In  Magruder  v.   Swan,  25  Md.   212, 
after  a  full  review  of  the  authorities 
touching  this  subject,  it  was  held  that 
the   governor,  like   all   other   officers 
in  the  discharge  of   mere   ministerial 
duties,  is  subject  to  the  writ  of  man- 
damus, and  to  deny  the  writ  to  a  suitor 
in  such  a  case  would  be  to  acknowl- 
edge an  authority  higher  than  the  law. 


And  this  case  was  afterwards  approved 
and  followed  in  Groome  v.  Gwinn,  43 
Md.  572.     The  same  rule  is  declared 
in  Chamberlain  v.  Sibley,  4  Minn.  312, 
in  which  case  it  is  said,  in  effect,  that 
when  some  official  act  not  necessarily 
pertaining  to  the  office  of  governor, 
and  which  might  as  well  be  performed 
by  one  officer  as  another,  is  directed  by 
law  to  be  done,  then  any  person  who 
clearly  shows  himself   entitled  to  its 
performance,  and  has  no   other  ade- 
quate  remedy,   may  have  a  writ  of 
mandamus   against    the   officer,    even 
though  the  law  may  have  designated 
the  chief  executive  of  the  state  as  a 
convenient  officer  to  perform  the  duty. 
There  is  no  tenable  ground  for  distio- 
guishiug  the  governor  from  any  other 
officer    who    may  be    designated    to 
perform  a  mere  ministerial  act,  other- 
wise    a    party    might    be     entirely 
without   a   remedy.     But   the   cour^ 
after    announcing    this    general    doc- 
trine,   proceeded  to   draw   a  distinc- 
tion between  a  duty  imposed  by  the 
constitution,  and  one   imposed  by  a 
statute,    and,    proceeding    upon    the 
theory  that  the  former  were  official 
duties,  properly  pertaining  to  the  gov- 
ernor by  virtue  of  his  office,  the  writ; 
was  refused  for  want  of  jurisdiction. 
The  foregoing  comprise  all  the  cases 
we    have    been    able   to   discover   ia 
which  the  authority  of  the  judiciary 
to  issue  the  writ  has  been  sustained. 
In  Georgia,  Illinois,  Louisiana,  Maine, 
Maryland,  Michigan,   Missouri,   New 
Jersey,  Rhode  Island,  Tennessee,  and 
Texas,  it  is  held  that  mandamus  can- 
not be  issued  against  the  governor. 
The  opinions  upon  which  the  decisions 
denying  the  power  to  issue  the  writ 
are  based  are  replete  with  exhaustive 
logic  drawn  from  the  necessity  of  main- 
taining the  independence  of  the  sepa- 
rate branches  of  government  entire. " 
'Whiteman  v.  R.  R.  Co.,  2  Harr. 
(Del.)  514;  33  Am.  Deo.  411. 

2  State  V.  Doherty,  25  La.  Ann.  119; 
13  Am.  Rep.  131. 
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which  case  the  court  will  determine  all  questions  submitted 
to  it,  and  its  adjudication  will  be  binding.^  The  courts 
cannot  interfere  with  the  action  of  the  legislature  in  in- 
cluding certain  territory  in  a  city  on  the  ground  that  the 
territory  will  not  be  benefited.  This  is  a  political  ques- 
tion for  the  legislature.^ 

§3785.  Jurisdiction  of  Federal  Courts.  —  The  judi- 
cial power  of  the  United  States  extends  to  all  cases,  ,in 
law  and  equity,  arising  under  the  constitution,  the  laws 
of  the  United  States,  and  the  treaties  made  under  their 
authority;  to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to  which  the  United 
States  shall  be  a  party;  to  controversies  between  two  or 
more  states,  between  a  state  and  citizens  of  another  state, 
between  citizens  of  different  states,  between  citizens  of 
the  same  state  claiming  lands  under  grants  of  different 
states,  and  between  a  state,  or  the  citizens  thereof,  and 
foreign  states,  citizens,  or  subjects.^  It  must  always 
appear  by  the  record  that  a  case  in  the  federal  court  is 
within  its  jurisdiction;  the  presumption  is  against  it  un- 
til it  is  shown.*  Any  state  law  which  attempts  to  provide 
for  the  enforcement  of  a  maritime  claim  or  contract  by 
any  but  a  common-law  remedy  infringes  upon  the  exclu- 
sive jurisdiction  of  the  federal  courts,  and  is  void.*  But 
in  so  far  as  the  state  laws  create  liens  and  provide  reme- 
dies for  claims  not  maritime,  over  which  the  courts  of 
admiralty  have  no  jurisdiction,  they  are  valid  and  opera- 
tive.°  The  national  constitution  does  not  vest  the  exclu- 
sive original  jurisdiction  "  of  all  cases  of  admiralty  and 

>  People  V.  Bisaell,  19  111.  229;   68  *  Brookman  v.  Hammill,  43  N.   Y. 

Am.  Dec.  591.  554;  3  Am.  Rep.  731. 

2  People  V.  Riverside,  70  Cal.  461.  '  Brookman  v.  Hammill,  43  N.  Y. 

'  Const.,  art.  3,  sec.  2.  554;  3  Am.    Rep.    731;    Sheppard    v. 

•  Robertson  v.  Cease,  97  U.  S.  646;  Steele,  43  N.  Y.  52;  3  Am.  Rep.  660; 

Godfrey  v.  Terry,  97  U.  S.  171;  Jack-  Foster  v.  The  Busteed,  100  Mass.  409; 

Bon  V.  Ashtou,  8  Pet.    148;  Bailey  v.  1  Am.  Rep.  125. 
Dozier,  6  How.  23. 
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maritime  jurisdiction  "  in  the  United  States  courts,  and 
where,  prior  to  the  adopting  of  the  constitution,  there  was 
a  concurrent  remedy  at  law,  the  remedy  at  law  yet  exists.' 

§  3786.  Conflict  between  State  and  Federal  Decis- 
ions.—  Upon  questions  of  the  construction,  operation,  or 
force  of  any  provision  of  the  state  constitution  or  laws, 
or  of  the  validity  of  any  state  enactment,  or  any  power, 
right,  privilege,  or  exemption  claimed  under  state  au- 
thority, or  of  the  force  or  application  of  the  local  com- 
mon law  or  usages,  the  decisions  of  the  state  courts  will 
furnish  the  rule  of  decision  for  the  federal  courts;*  and  if 
the  judgments  of  the  state  court  of  last  resort  are  found 
to  be  in  conflict,  the  federal  courts  will  follow  the  last 
settled  adjudications.*  But  this  rule  does  not  apply  when 
the  state  decision  involves  a  question  of  national  author- 
ity, or  any  right,  title,  privilege,  or  exemption  derived 
from  or  claimed  under  the  constitution  or  any  law  or 
treaty  of  the  United  States.*  Nor  is  it  applied  to  ques- 
tions not  dependent  upon  local  statutes  or  usages;  such 
as  the  construction,  operation,  and  negotiability  of  bills 
of  exchange  and  other  commercial  contracts,  contracts  of 
insurance  and  bailment,  and  questions  of  injury  depend- 
ent on  principles  which  are  of  general  recognition.'  Such 
decisions  of  the  state  courts  not  based  upon  local  legisla- 
tive enactments  are  not  "laws"  within  the  meaning  of 
the  federal  statute  which  provides  that  "  the  laws  of  the 
several  states,  except  where  the  constitution,  treaties,  or 
statutes  of  the  United  States  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law  in   the  courts  of  the  United    States  in  cases  where 

»  State  V.  Judge  Watts,  7  La.  440;  *  State  Bank  v.   Knoop,  16   How. 

26  Am.  Dec.  507.  369;  Jefferson  Branch  Bank  v.  Skelly, 

2  Shelby   «.    Guy,  11    Wheat.    361;  1  Black,  436. 

Elmwood  V.  Marcy,  92  U.  S.   289.  "  Chicago  v.  Robbins,  2  Black,  418; 

"  Green  v.  Neal's  Lessee,  6  Pet.  291;  Boyoe  v.  Tabb,  18  Wall.  546;  Venice 

Suydam  ».  Williamson,  24  How.  427.  v.  Murdock,  92  U.  S.  494. 
See  ante,  §  3786. 


5951  JUDICIAL  POWER.  §  3786 

they  apply."  ^  In  Burgess  v.  Seligman,"  the  supreme 
court  lay  down  the  law  as  follows:  The  federal  courts 
have  an  independent  jurisdiction  in  the  administration 
of  state  laws  co-ordinate  with  and  not  subordinate  to 
that  of  the  state  courts,  and  are  bound  to  exercise  their 
own  judgment  as  to  the  meaning  and  effect  of  those  laws. 
The  existence  of  two  co-ordinate  jurisdictions  in  the 
same  territory  is  peculiar,  and  the  results  would  he  anom- 
alous and  inconvenient  but  for  the  exercise  of  mutual 
respect  and  deference.  Since  the  ordinary  administration 
of  the  law  is  carried  on  by  the  state  courts,  it  necessarily 
happens  that  by  the  course  of  their  decisions  certain 
rules  are  established  which  become  rules  of  property  and 
action  in  the  state,  and  have  all  the  effect  of  law,  and 
which  it  would  be  wrong  to  disturb.  This  is  especially 
true  with  regard  to  the  law  of  real  estate  and  the  con- 
struction of  state  constitutions  and  statutes.  Such 
established  rules  are  always  regarded  by  the  federal  courts, 
no  less  than  by  the  state  courts  themselves,  as  authorita- 
tive declarations  of  what  the  law  is.  But  where  the  law 
has  not  been  thus  settled,  it  is  the  right  and  duty  of  the 
federal  courts  to  exercise  their  own  judgment,  as  they 
also  always  do  in  reference  to  the  doctrines  of  commercial 
law  and  general  jurisprudence.  So  when  contracts  and 
transactions  have  been  entered  into  and  rights  have  ac- 
crued thereon  under  a  particular  state  of  the  decisions, 
or  when  there  has  been  no  decision  of  the  state  tribunals, 
the  federal  courts  properly  claim  the  right  to  adopt  their 
own  interpretation  of  the  law  applicable  to  the  case, 
although  a  different  interpretation  may  be  adopted  by  the 
state  courts  after  such  rights  have  accrued.  But  even  in 
such  cases,  for  the  sake  of  harmony  and  to  avoid  confu- 
sion, the  federal  courts  will  lean  towards  an  agreement  of 
views  with  the  state  courts,  if  the  question  seems  to  them 

1  Swift  u.  Tyson,  16  Pet.  1;  Brooklyn        »  107  U.  S.  20. 
BanL  v.  Republic  Bank,  102  U.  S.  14. 
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balanced  with  doubt.  Acting  on  these  principles,  founded 
as  they  are  on  comity  and  good  sense,  the  courts  of  the 
United  States,  without  sacrificing  their  own  dignity  as 
independent  tribunals,  endeavor  to  avoid,  and  in  most 
cases  do  avoid,  any  unseemly  conflict  with  the  well-consid- 
ered decisions  of  the  state  courts.  As,  however,  the  very 
object  of  giving  to  the  national  courts  jurisdictyjn  to 
administer  the  laws  of  the  states  in  controversies  between 
citizens  of  different  states  was  to  institute  independent 
tribunals  which  it  might  be  supposed  would  be  unaffected 
by  local  prejudices  and  sectional  views,  it  would  be  a  der- 
eliction of  their  duty  not  to  exercise  an  independent 
judgment  in  cases  not  foreclosed  by  previous  adjudication. 
As  this  matter  has  received  our  special  consideration,  we 
have  endeavored  thus  briefly  to  state  our  views  with  dis- 
tinctness, in  order  to  obviate  any  misapprehensions  that 
may  arise  from  language  and  expressions  used  in  previous 
decisions.' 


'  These  decisions  are:  McKeeu  v. 
Delancy's  Lessee,  5  Cranch,  33;  Polk's 
Leasee  v.  Wendell,  9  Cranch,  98; 
Thatcher  v.  Powell,  6  Wheat.  127; 
Preston's  Heirs  v.  Bowmar,  6  Wheat. 
581;  Daly  v.  James,  8  Wheat. 
535;  Elmendorf  v.  Taylor,  10 
Wheat.  159-165;  Shelby  «.  Guy,  11 
Wheat.  367;  Jackson  v.  Chew,  12 
Wheat.  167,  168;  FuUerton  v.  Bank  of 
United  States,  1  Pet.  614;  Gardner  v. 
Collins,  2  Pet.  85;  United  States  v. 
Morrison,  4  Pet.  136;  Green  v.  Neal's 
Lessee,  6  Pet.  295-300;  Groves  v. 
Slaughter,  15  Pet.  497;  Swift  v.  Ty- 
son, 16  Pet.  18-20;  Carpenter  v. 
Washington  Ins.  Co.,  16  Pet.  511; 
Carroll  v.  Safiford,  3  How.  460;  Lane 
V.  Vick,  3  How.  476;  Rowan  v.  Run- 
nels, 5  How.  139;  Smith  v.  Kernochen, 
7  How.  219;  Nesmith  v.  Sheldon,  7 
How.  818;  Williamson  v.  Berry,  8 
How.  558,  559;  Van  Rensselaer  v. 
Kearney,  11  How.  318;  Webster  v. 
Cooper,  14  How.  504;  Ohio  Life  and 
Trust  Co.  II.  Debolt,  16  How.  431,  432; 
Beauregard  v.  New  Orleans,  18  How. 
500-503;  Watson  v.  Tarpley,  18  How. 
519;  Pease  v.  Peck,  18  How.  598,  599; 
Morgan  v.   Curtenius,    20    How,    1; 


League  v.  Egery,  24  How.  266;  Suy- 
dam  V.  Williamson,  24  How.  433;  6 
Wall.  736;  Leffingwell  v.  Warren,  2 
Black.  603;  Mercer  Co.  v.  Haokett,  1 
Wall.  95,  96;  Gelpcke  v.  City  of  Du- 
buque, 1  Wall.  175;  Seibert  v.  Pitts- 
burg, 1  Wall.  273,  274;  Havermeyer 
V.  Iowa  City,  3  Wall.  294,  303;  Thomp- 
son w.  Lee  Co.,  3  Wall.  330;  Christy 
V.  Pridgeon,  4  Wall.  203;  Mitchell  v. 
Burlington,  4  Wall.  274,  275;  Lee  Co. 
V.  Rogers,  7  Wall.  183-187;  Butz  v. 
Muscatine,  8  Wall.  583;  City  v.  Lam- 
son,  9  Wall.  485;  Olcott  v.  Supervisors 
of  Fond  du  Lac,  16  Wall.  678;  Super- 
visors V.  United  States,  18  Wall.  81, 
82;  Boyce  v.  Tabb,  18  Wall.  548; 
Township  of  Pine  Grove  v.  Talcott,  19 
Wall.  677;  Elmwood  v.  Marcy,  92  U. 
S.  294;  State  Railroad  Tax  Cases,  92 
U.  S.  617;  Ober  v.  Gallagher,  93  U.  S. 
207;  Ottawa  v.  Perkins,  94  U.  S.  260, 
267,  268;  Davie  v.  Briggs,  97  U.  S. 
637,  638;  FairBeld  v.  Gallatin  Co.,  100 
U.  S.  47,  55;  Gates  i-.  Bank  of  Mont- 
gomery, 100  U.  S.  245;  Douglass  v. 
Pike  Co.,  101  U.  S.  686,  687;  Barrett 
V.  Holmes,  102  U.  S.  655;  Town  of 
Thompson  v.  Perrine,  103  U.  S.  816; 
106  U.  S.  589. 
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§3787.  Suits  against  States. — In  the  absence  of  a 
statute  authorizing  it,  a  state  cannot  be  sued  in  her  own 
courts.  And  this  cannot  be  done  indirectly  by  ignoring 
the  state,  and  proceeding  directly  against  the  public  offi- 
cer having  the  custody  of  the  moneys  sought  to  be  reached.' 
Creditors  of  a  state  have  nothing  to  rely  upon  except  her 
good  faith,  and  she  has  equally  the  power  to  postpone  the 
time  of  payment  or  to  refuse  to  pay  at  all."  But  it  is  held 
that  the  rule  that  the  United  States  cannot  be  sued  with- 
out its  consent  does  not  apply  to  officers  and  agents  of 
the  United  States  who,  while  holding  property  for  public 
uses,  are  sued  by  persons  claiming  title  thereto,  and  that 
in  such  suit  the  title  of  the  United  States  can  be  adjudi- 
cated.' One  state  cannot  create  a  controversy  with  an- 
other state,  within  the  meaning  of  that  terra  as  used  in 
the  judicial  clauses  of  the  constitution,  by  assuming  the 
prosecution  of  debts  owing  by  the  other  state  to  its  citi- 
zens.* The  immunity  from  suit  belonging  to  a  state  is  a 
personal  privilege  which  it  may  waive  at  pleasure,  so  that 
in  a  suit  otherwise  well  brought,  in  which  a  state  had 
sufficient  interest  to  entitle  it  to  become  a  party  defend- 
ant, its  appearance  in  a  court  would  be  a  voluntary  sub- 
mission to  its  jurisdiction.*  When  a  party  avails  himself 
of  the  state's  consent,  he  must  pursue  the  remedy  which 
the  law  has  provided.^  When  the  state  breaks  its  con- 
tract, duly  made  by  its  authorized  agents,  for  the  construc- 
tion of  a  public  work,  it  is  liable.''  Equity  will  grant  an 
injunction,  although  the  state  is  directly  interested  in  hav- 
ing the  act  done,  upon  a  case  showing  entire  want  of  au- 
thority on  the  part  of  the  officer  about  to  do  the  act,  and 
where  the  injured  party  would  be  left  remediless.^     But  a 

'  Tate  V.  Salmon,  79  K.y.  540.  Michigan  State  Bank  v.   Hastings,  1 

» Hunsaker  v.  Borden,  5  Cal.  288;  63  Doug.  (Mich.)  225;  41  Am.  Dec.  549. 

Am.  Deo.  130.  ^  Cornwall    «.     Commonwealth,    82 

s  United  States  v.  Lee,   106  U.  S.  Va.  644;  3  Am.  St.  Rep.  121. 

196.  '  Danolds  v.  State,  89  N.  Y.  36;  42 

*  New  Hampshire  v.  Louisiana,  108  Am.  Rep.  277. 

IT.  3.  76.  *  liichigan  State  Bank  v.  Hastings, 

*  Clark  V.   Barnard,  108  U.  S.  436;    1  Doug.  (Mich.)  225;  41  Am.  Dec.  549. 
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state  may  sue  in  the  courts  of  any  other  state.'  A  suit 
the  subject  of  which  Is  local  must  be  commenced  by  the 
state  in  the  county  of  its  locality,  unless  a  special  statute 
authorizes  it  to  be  commenced  elsewhere.'  While  a  state 
is  not  ordinarily  bound  by  a  statute,  unless  expressly 
named,  therein,  or  included  by  necessary  implication,  j'^et 
it  is  not  exempted  from  the  operation  of  general  rules  of 
law  or  the  fair  interpretation  of  language  in  statutes.' 

Illustrations. — The  constitution  of  Alabama  provided  that 
"  suits  may  be  brought  against  the  state  in  such  courts  as  may 
be  by  law  provided."  The  legislature  made  provision  accord- 
ingly by  a  statute  which  was  afterwards  repealed.  Held,  that 
the  repeal  was  constitutional,  and  abated  pending  suits:  Ex 
parte  Alabama,  52  Ala.  231  j  23  Am.  Kep.  567. 

§3788.  Due  Process  of  Law.  —  By  the  constitution, 
no  state  shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  "due  process  of  law."  Explaining  the 
meaning  of  this  phrase.  Judge  Story  says:  "Different 
principles  are  applicable  in  different  cases,  and  require 
different  forms  and  proceedings;  in  some  they  must  be 
judicial;  in  others  the  government  may  interfere  directly 
and  ex  parte;  but  due  process  of  law  in  each  particular 
case  means  such  an  exertion  of  the  powers  of  government 
as  the  settled  maxims  of  law  permit  and  sanction,  and 
under  such  safeguards  for  the  protection  of  individual 
rights  as  those  maxims  prescribe  for  the  class  of  cases  to 
which  the  one  being  dealt  with  belongs."  *  The  terms 
"law  of  the  land"  and  "due  process  of  law,"  as  coustitu- 

»  State  V.  Woram,  6  Hill,  33;  40  Am.  247;  64  Am.  Deo.  143;  Ex  parte  Grace, 

Dec.  378;  Michigan  Bank  v.  Hastings,  12  Iowa,  208;  79  Am.  Deo.  529;  Ames 

1   Doug.    (Mich.)   225;   41   Am.    Deo.  «.  Port  Huron  etc.  Co.,  11   Mich.  139; 

549.  83  Am.   Deo.   731;  Rison  v.   Farr,  24 

2  People  V.  City  of  St,  Louis,  5  Gill,  Ark.  161 ;  87  Am.  Dec.  62;  Bagley  v. 

351;  48  Am.  Dec.  339.  Castle,  42  Ark.   77;  Savannah  etc.  R. 

s  State  V.  Piazza,  66  Miss.  427.  R.  Co.  v.  Geiger,  21  Fla.  669;  58  Am. 

•  Story  on  Constitution,  tec.   1947;  Rep.   697.     A  corporation  is  entitled 

Ex    parte    Ah    Fook,    49    C'al.     t03;  to  this   privilege  li.'te  an  individual: 

Taylor  v.  Porter,  4  Hill,   140;  40  Am.  Regents  v.  Williams,  9  Gill  &  J.  365; 

Deo.  274;  Donovan  ».  Mayor,  29  Miss.  SI  Am.  Rep.  72. 
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tional  terms,  are  of  equivalent  import.*  The  constitu- 
tional provision  requiring  "  due  process  of  law,"  as  ap- 
plied to  judicial  proceedings,  was  intended  to  secure  to 
citizens  the  right  to  a  trial  and  judgment  according  to 
the  forms  of  law,  by  an  impartial  tribunal,  of  the  ques- 
tions of  his  liability  and  responsibility  before  his  person 
or  his  property  shall  be  condemned,  which  includes  regu- 
lar allegations,  opportunity  to  answer,  and  trial  accord- 
ing to  some  settled  course  of  judicial  proceeding.^  The 
"law  of  the  land"  means  a  general  public  law  binding 
upon  every  member  of  the  community  under  similar  cir- 
cumstances, and  every  partial  or  private  law  which  di- 
rectly proposes  to  destroy  or  affect  individual  rights,  or 
does  the  same  thing  by  affording  remedies  leading  to 
similar  consequences,  is  not  "law  of  the  land."'  These 
terms  do  not  mean  the  general  body  of  the  law,  common 
and  statute,  as  it  was  at  the  time  the  constitution  .took 
effect;  for  that  would  deny  the  right  of  the  legislature 
to  amend  or  repeal  the  law.  They  refer  to  certain  fun- 
damental rights  which  that  system  of  jurisprudence  of 
which  ours  is  a  derivative  has  always  recognized.^  Some 
subjects  are  cognizable  in  one  court,  and  others  in  an- 
other. What  would  be  due  process  of  law  in  one  proceed- 
ing might  not  be  in  another.  The  nature  of  the  suit,  and 
how  the  judgment  will  operate,  and  upon  what,  must  be 
looked  at  in  determining  whether  the  proceeding  has  been 

•  State    V.    Staten,    6    Cold.     234,  answer  to  and  contest  the  charge,  and 

244;    Green   v.   Briggs,    1    Curt.    113;  the  consequent  right  to  be  discharged 

Erviue's   Appeal,    16  Pa.   St.  256;  55  from   it,    unless   it   is   proved.     Lord 

Am.  Dec.  499;  Banning  v.  Taylor,   16  Coke,    giving    the    interpretation    of 

Pa.  St.  292;  Murray's  Lessee  v.  H.  L.  thes,e  words  in  Magna  Oharta  (2  Inst. 

I.  Co.,  IS  How.  276;  Davidson  v.  New  50,  51),  says  they  mean  due  process  of 

Orleans,   95  U.   S.   97;  17  Alb.   L.    J.  law,  in  which  is  included  presentment 

223.      In   Green   v.    Briggs,    1    Curt,  or  indictment,  and  being  brought  in 

325,  the  court  said:   '"ihe  exposition  to  answer  thereto." 
of  these  words,  'the  law  of  the  land,'        '  Parsons  v.  Russell,  11  Mich.   113; 

as  they  stand   in   Magna   Charta,  as  83  Am.  Deo.  728. 

well  as  in  the  American  constitutions,         '  Wally's  Heirs  v.  Kennedy,  2  Yerg. 

has  been  that  they  require  'due  pro-  554;  24  Am.  Dec.  511. 
cess  of   law,'  and   this  is  necessarily         *  Brown  v.  Levee  Commissioners,  60 

implied  a,ud  included  in  the  right  to  Miss.  468. 
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conducted  according  to  due  process  of  law.  In  our  sys- 
tem there  have  existed  remedies  which  affect  the  person, 
—  suits  inter  partes,  —  remedies  which  are  of  a  mixed  na- 
ture, touching  both  a  person  and  a  "  thing,"  and  remedies 
which  are  purely  and  simply  in  rem,  which  affect,  or  may 
affect,  the  subject-matter  or  thing  only.^  Due  process  is 
not  necessarily  judicial  process._  Administrative  process, 
which  has  been  regarded  as  necessary  in  government,  and 
sanctioned  by  long  usage,  is  as  much  due  process  of  law 
as  any  other.  Summary  process  to  enforce  the  payment, 
by  a  collector  and  his  sureties,  of  the  taxes  not  returned 
by  him,  having  been  in  use  by  express  legislation  both 
before  and  ever  since  the  adoption  of  the  constitution, 
must  be  considered  permitted  by  that  instrument,  and  be 
regarded  as  due  process.''  So  the  constitutional  provision 
is  not  violated  by  a  law  authorizing  property  to  be  sum- 
marily seized  and  sold  for  non-payment  of  taxes,  if  a 
remedy,  such  as  an  injunction  suit,  is  afforded  by  law,  by 
which  the  owner  may  have  his  liability  to  the  tax  judi- 
cially ascertained,  even  though  in  bringing  such  injunction 
suit  he  is  required  to  give  security.'  And  a  statute  author- 
izing executions  on  judgments  against  towns  to  be  issued 
against  and  levied  upon  the  goods  and  chattels  of  the  in- 
habitants is  constitutional.*  Due  process  of  law  does  not 
necessarily  imply  that  all  trials  in  the  state  courts  affecting 
the  property  of  persons  must  be  by  jury.  This  require- 
ment of  the  constitution  is  met  if  the  trial  is  had  accord- 
ing to  the  settled  course  of  judicial  proceedings.'  Due 
process  of  law  is  process  due  according  to  the  law  of  the 
land.  This  process  in  the  states  is  regulated  by  the  law  of 
the  state.*  A  statute  providing  that  suits  may  be  brought 
in  the  name  of  the  state,  on  the  written  direction  of  the 

'  Brown  v.  Levee  CDmmisaionerg,  50  *  Eames  v.  Savage,  77  Me.  212;  52 

Miss.  468.  Am.  Rep.  751. 

'  Weimer  v.  Banbury,  30  Mich.  201.  '  Murray's  Lessee  v.  Hobokeu  L.  * 

»  McMillen  i>.  Anderson,  95  U.  S.  I.  Co.,  18  How.  280. 

37.  •  Walker  v.  Sauvinet,  92  U.  S.  90. 
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governor,  "  without  giving  bond  or  security,  or  causing 
affidavit  to  be  made,  though  the  same  may  be  required  in 
actions  between  private  citizens,"  is  not  a  dispensing 
with  "  due  process  of  law."'  A  statute  which,  under  the 
pretext  of  preserving  the  public  morals,  provides  for  the 
seizure  of  private  property,  without  providing  a  mode  of 
judicial  proceedings  for  determining  whether  it  is  the 
kind  of  property,  and  was  used  or  held  for  the  purposes 
condemned  by  it,  is  unconstitutional."  Thus  a  statute 
authorizing  the  seizure  and  destruction  of  gambling-tables 
and  devices,'  or  of  implements  used  in  illegal  fishing, 
without  a  judicial  hearing  and  judgment,  is  void.*  The 
right  to  "  due  process  "  inhibits  the  legislature  from  dis- 
pensing with  personal  service  where  it  is  practicable,  and 
has  been  usual  under  the  general  law.'  A  legislature 
may  pass  laws,  but  it  cannot  pass  judgments  or  decrees.' 

§  3789.  Trial  by  Jury. — The  United  States  constitu- 
tion provides  that  in  all  suits  at  common  law  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved,  and  the  constitution 
of  all  the  states  preserves  the  right  of  trial  by  jury  in  the 
state  courts.'     By  the  common  law  "is  meant  what  the 

'  Ex  parte  Macdonald,  76  Ala.  603.     as  well  as  the  trial  of  civil  cases  in 

'  Lowry  V.  Rainwater,  70  Mo.  152;     the  state  courts,  without  the  interven- 

35  Am.  Rep.  420.  tion  of  a  jury":  Cooley  on  Constitu- 

'  Lowry  v.  Rainwater,  70  Mo.  152;     tional  Limitations,  19,  note;  Barron  v. 

35  Am.  Rep.  420.  Baltimore,  7  Pet.  250;  State  v.  Keyes, 

•  leck  V.  Anderson,  57  Cal.  251;  40  8Vt.  57;  30  Am.  Dec.  450;  Livingston 
Am.  Rep.  115.  v.  Mayor,  8  Wend.  85;  22  Am.  Dec. 

'  Brown  v.  Levee  Commissioners,  50  622;  Lee  v.  Tillotson,  24  Wend.  337; 

Miss.  468.  35  Am.  Dec.  624;  Edwards  v.  Elliott, 

*  Cooley  on  Constitutional  Law,  sec.  21  Wall.  557;  Kane  v.  Commonwealth, 
319;  Tyson  v.  .School  Directors,  51  89  Pa.  St.  522;  33  Am.  Rep.  787; 
Pa.  St.  9;  Gaines  v.  Buford,  1  Dana,  Twitchell  v.  Commonwealth,  7  Pet. 
481.      .  247;  Livingston  v.  Moore,  7  Pet.  551; 

'  Flint  River  Stbt.  Co.  v.  Roberts,  Fox  v.  Ohio,  5  How.  434;  Smith  v. 
2  Fla.  102;  48  Am.  Deo.  178,  and  Maryland,  18  How.  76;  Foster  v. 
see  note  185-194.  But  "though  the  Jackson,  57  Ga.  206;  Joseph  d.  Bid- 
right  of  trial  by  jury  is  preserved  well,  28  La.  Ann.  383;  26  Am.  Rep. 
by  the  constitution  of  the  United  102;  Sauvinet  v.  Walker,  27  La.  Ann. 
States,  the  states  may,  ueverthe-  14;  92  U.  S.  92;  the  court  saying,  after 
less,  if  they  choose,  provide  for  the  stating  that  the  seventh  amendment 
trial  of  all  offenses  against  the  states,  relates  only  to  trials  in  the  courts  of 
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constitution  denominated  in  the  third  article  'law';  not 
merely  suits  which  the  common  law  recognized  among  its 
old  and  settled  proceedings,  but  suits  in  which  legal  rights 
were  to  be  ascertained  and  determined,  in  contradistinc- 
tion to  those  where  equitable  rights  alone  were  recognized 
and  equitable  remedies  were  administered;  or  where,  as 
in  the  admiralty,  a  mixture  of  public  law  and  of  maritime 
law  and  equity  was  often  found  in  the  same  suit."^  It  is 
immaterial,  therefore,  what  changes  may  be  made  in  the 
forms  of  action  or  pleadings,  since  the  nature  of  the 
controversy  and  the  right  in  dispute  must  determine  the 
privilege,  and  not  the  form  of  remedy  provided.*  But  as 
the  constitution  only  preserves  the  right,  and  does  not 
extend  it,  the  privilege  is  demaudable  of  right  only  in 
those  cases  in  which  the  law  gave  it  before.' 

§  3790.  Waiver  of.  —  A  party  may  waive  his  right 
to  a  jury  trial  in  all  civil  cases,  and  if  he  does  waive  it, 
he  cannot  afterwards  claim  it  as  a  right.*  But  he  can 
waive  his  right  only  in  the  mode  specified  by  the  statute.' 
A  statute  that  trial  by  ]\itj  shall  be  considered  waived  if 
not  demanded  is  valid.'  The  clause  in  a  constitution  de- 
claring that  "a  jury  trial  may  be  waived  ....  in  the 
manner  to  be  prescribed  by  law,"  does  not  preclude  the 

the  United  States:  "A  trial  by  jury  Abb.  Pr.,  N.  S.,  105;  Whitehurst  ». 
in  suits  at  common  law  pending  in  the  Coleen,  53  111.  247;  Byers  ».  Com- 
state  courts  is  not  therefore  a  privi-  monwealth,  42  Pa.  St.  89;  Stillwell  v. 
lege  or  immunity  of  national  citizen-  Kellogg,  14  Wis.  461;  Howe  v.  Plain- 
ship,  which  the  states  are  forbidden  field,  37  N.  J.  L.  145;  Comm'rs  v.  Sea- 
by  the  fourteenth  amendment  to  brook,  2  Strob.  5G0. 
abridge."  *  Marsh  v.  Brown,  57  K.  H.  173. 

1  Parsons  v.  Bedford,  3  Pet.  433,  447.  '  Shaw  v.  Kent,  11  Ind.  80. 

'Backus  V.  Lebanon,  11  N.  H.   19;  *  Cooley  on  Constitutional  Law,  279; 

35  Am.  Dec.  466;  Tabor  v.  Cook,  15  Commonwealth  v.  Whitney,  108  Mass. 

Mich.  322.  5;  the  court  saying:   "It  has  been  the 

'  Rhines  v.  Clark,  51  Pa.  St.  96.  uniform  practice  of  the  legislature 
"The  provisions  of  the  constitution  since  the  adoption  of  the  constitution 
that  'the  right  of  trial  by  jury  shall  to  pass  laws  regulating  the  mode  in 
be  secured  to  all,  and  remain  inviolate  which  the  rights  secured  to  the  sub- 
forever,'  refers  to  the  right  as  it  ex-  jeot  by  the  bill  of  rights  and  constitu- 
isted  at  the  time  of  the  adoption  of  tion  shall  be  enjoyed.  And  if  the 
the  constitutional  provision  ":  State  v.  subject  neglects  to  comply  with  these 
McClear,  11  Nev.  39;  State  v.  Ray-  regulations,  he  thereby  waives  his 
mond,   1  Nev.  98;   People  v.  Lane,  6  constitutional  privileges." 
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court  from  holding  that  parties  have  waived  their  right 
to  such  a  trial  by  their  conduct  or  silence,  although  the 
case  has  not  been  provided  for  by  any  statute.* 

§  3791.     In  What  Oases  Right  to  Trial  by  Jury  Exists. 

—  It  has  been  held  that  the  right  to  trial  by  jury  exists 
in  the  probate  courts^  in  contests  of  wills;'  where  an 
issue  in  quo  warranto  is  sent  down  to  the  circuit  court  to 
be  tried;*  in  contests  for  office; °  in  prosecutions  to  en- 
force a  seizure  under  acts  of  Congress;  °  on  questions  of 
fraud;'  in  an  action  to  recover  damages  for  a  tortious 
conversion  of  property;'  in  an  action  to  abate  a  nui- 
sance, and  recover  the  damages  occasioned  thereby,  al- 
though the  complaint  is  in  form  as  for  equitable  relief, 
and  the  prayer  for  damages  may  be  regarded  as  inci- 
dental thereto;'  in  an  action  on  a  note  for  foreclosure 
of  a  mortgage  securing  it,  and  determination  of  the  pri- 
ority of  liens;*"  and  in  a  suit  on  a  guardian's  bond.*' 

§  3792.     In  What  Oases  Jury  Trial  not  of  Right.  —  But 

the  constitutional  right  is  confined  to  actions  at  law,  and 
a  jury  trial  cannot  be  demanded  as  of  right  in  equity 
cases;"    nor   in    proceedings   to   enforce    liens    on   ves- 

'  Baird  v.  Mayor,  74  K.  Y.  382.  set,  33  Vt.  283;  Wyukoop  v.  Coooh, 

»  Clem  V.  Durham,  14  Ind.  263.  89  Pa.   St.  450;  Couvau  v.  Sellew,  28 

•  Tingley  v.  Cowgill,  48  Mo.  291.  Mo.  320;  Lucken  v.  Wiokham,  5  S.  C. 

*  People  ».  Doesburg,  16  Mich.  133.  411;  Flaherty  v.  McCormiok,  113  111. 
»  State  V.  Head,  22  La.  Aijn.  54.  538;  Bellows  v.  Bellows,  58  N.  H.  60; 

•  United  States  v.  Armory,  2  Abb.  Helm  v.  Huntington,  91  Ind.  44.  In 
129.  equity  cases  "  an  issue  to  try  a  matter 

'  Bank  of  Louisiana  v.  Delery,  2  La.  of  fact  will  be  ordered  or  not,  accord- 
Ann.  648;  Freeman  v.  Atlantic  Mut.  ing  to  the  sound  judicial  discretion  of 
Ins.  Co.,  13  Abb.  Pr.  124;  Levy  v.  the  court":  Ward  «.  Hill,  4  Gray,  595; 
Brooklyn  Fire  Ins.  Co.,  25  Wend.  687.  Colman  v.  Dixon,  50  N.  Y.  572;  Lake 

*  Lewis  V.  Varnum,  12  Abb.  Pr.  305.  v.  Tolles,  8  Nev.  285;  Hatch  v.  Peug- 
»  Hudson  V.  Caryl,  44  N.  Y.  553.  net,  64  Barb.  189;  Weil  v.  Kune,  49 
'"  Clemenson  v.   Chandler,   4  Kan.  Mo.  158;  Palmer  v.  Lawrence,  5  N.  Y. 

558.  389;  Gaboon  v.  Levy,  5  Cal.  294;  Par- 

"  Galway  v.  State,  93  Ind.  161.  sons  v.  Bradford,  3  Pet.  433;  Ellis  v. 

■'  McCarthy  v.  Edwards,  24  How.  Krentzinger,    31    Mo.    432;    Bray    v. 

Pr.  236;  Rathbun  v.  Rathbun,  3  How.  Thatcher,  28  Mo.  132;  Gray  v.  Horn- 

Pr.   141;  Weil  v.  Kune,  49  Mo.   158;  beck,  31  Mo.  400;  Hunter  v.  White- 

Stilwell  V.  Kellogg,  14  Wis.  461;  Lake  head,  42  Mo.  524;  Koppikus  v.  Com- 

V.  Tolles,  8  Nev.  785;  Kimball  v.  Con-  missionera,  16  Cal.  248;  Heyneman  v. 

nor,  3  Kan.  414;  Plimpton  ti.  Somer-  Blake,  19  Cal.  579;  Smith  v.  Moberly, 
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sels;*  nor  in  an  action  to  foreclose  a  mechanic's  or  laborer's 
lien;^  nor  in  a  suit  brought  to  foreclose  a  mortgage;'  nor 
on  bills  to  quiet  title  and  to  remove  clouds  from  the  title  to 
real  estate;^  nor  in  a  proceeding,  under  the  Iowa  statute, 
to  establish  a  lost  corner;"  nor  in  a  proceeding  to  review 
a  sewer  assessment;*  nor  in  inferior  courts,  where  the 
amount  involved  is  small;'  nor  in  proceedings  in  con- 
tempt;' nor  in  references  in  cases  of  long  account;'  nor 
on  a  petition  for  damages  against  a  corporation  in  the 
hands  of  a  receiver;'"  nor  in  proceedings  by  commissioners 


14  B.  Mon.  70.  "It  is  not  indispen- 
sably necessary,  as  a  matter  of  law,  in 
any  case  that  any  question  in  an  equity 
suit  in  a  federal  court  should  be  sent 
to  a  jury '":  Goodyear  v.  Providence 
Rubber  Co.,  2  Cliflf.  351. 

'  Sheppard  v.  Steele,  43  N.  Y.  52;  3 
Am.  Rep.  660;  Flint  River  Stbt.  Co. 
V.  Foster,  5  Ga.  194;  48  Am.  Deo.  248. 

^  Curnow  V.  Happy  Valley  Blue 
Gravel  etc.  Co.,  68  Oal.  262. 

'  Carmichael  v.  Adams,  91  Ind.  526. 

•  Gage  V.  Evfing,  107  111.  II. 

5  Caldwell  t>.  Nash,  68  Iowa,  658. 

•  Bishop  V.  Tripp,  15  R.  I.  466. 

'  Proffatt  on  Jury  Trial,  sec.  49. 

8  Clark  V.  People,  1  111.  340;  12  Am. 
Deo.  177;  Eiokenberry  v.  Edwards,  67 
Iowa,  619;  56  Am.  Rep.  360;  Garrlgus 
ti.  State,  93  Ind.  239.  As  upon  pro- 
ceedings supplementary  to  execution: 
Kennesaw  Mills  Co.  v.  Walker,  19 
S.  C.  104.  A  party  under  arrest  in 
a  civil  action,  moving  to  vacate  the 
order  upon  aflBdavits  subinitted  to  the 
court,  is  not  entitled  to  a  trial  by  jury 
upon  the  questions  of  fact  raised: 
Wingo  V.  Watson,  98  N.  C.  482. 

•  Lee  V.  Tillotson,  24  Wend.  337;  35 
Am.  Dec.  624;  Sands  v.  Tillinghast,  24 
How.  Pr.  437;  Mead  v.  Walker,  17 
Wis.  189;  Supervisors  v.  Dunning,  20 
Wis.  210;  Burt  v.  Harrah,  65  Iowa, 
643. 

'•  Kennedy  v.  R.  R.  Co.,  11  Cent.  L. 
J.  88;  the  court  saying:  "The  original 
cause  in  which  he  intervenes  is  of 
equitable  cognizance,  and  could  not 
have  been  maintained  in  a  court  of 
law.  It  is  then  a  chancery  cause  pend- 
ing in  and  to  be  determined  by  a 
chancery   court.      The   constitutional 


guaranty  securing  trial  by  jury  does 
not  in  terms  extend  to  chancery  courts. 
It  has  not  been  so  understood  or  inter- 
preted. On  the  contrary,  courts  of 
chancery  are,  and  always  have  been, 
invested  with  the  prerogative  of  decid- 
ing the  facts  as  well  as  the  law  of  cases 
pending  before  them.  J'heir  right, 
generally,  to  do  this,  has  not  been 
denied  by  the  counsel  in  this  case. 
But  it  is  said,  arguendo,  that  this  case 
is  an  exception  to  the  general  rule,  be- 
cause the  wrong  complained  of  is  a 
tort,  for  which,  apart  from  the  other 
considerations  to  be  hereafter  adverted 
to,  an  action  at  law  is  the  only  rem- 
edy; and  if  the  case  was  prosecuted  in 
a  law  court  the  right  to  trial  by  jury 
would  exist.  Certainly  an  action  at 
law  could  have  been  maintained  for 
the  alleged  wrong  if  there  was  any  one 
capable  of  being  sued.  But  the  re- 
ceiver is  not  personally  liable,  and  this 
court  cannot  be  sued  without  its  con- 
sent, and  this  consent  it  declines  to 
give.  There  is,  therefore,  no  one 
suable  at  law,  and  there  is,  conse- 
quently, no  such  suit.  The  petitioner 
is  compelled  to  seek  redress  here  or 
forego  all  relief.  And  coming  here  he 
will  be  required  to  pursue  his  remedy 
according  to  the  practice  prevailing  in 
this  court.  Under  this  practice,  as 
herein  previously  stated,  the  court 
may  decide  the  facts  as  well  as  the 
law,  and  the  right  to  do  this  extends 
to  all  questions  coming  legitimately 
before  it.  This  right  is  not  oontined 
to  questions  arising  upon  the  original 
pleading  nor  to  questions  of  equitable 
cognizance.  When  the  jurisdiction 
has  once  attached,  the  court  will  grant 
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to  condemn  land,  nor  in  eminent  domain  cases  generally;* 
nor  in  motions  and  the  like;^  nor  on  distress  warrants 
issued  by  the  solicitor  of  the  treasury;'  nor  in  suits 
against  the  government;*  nor  in  divorces;'  nor  in  suit 
issues  of  nul  tiel  record;^  nor  in  proceedings  to  close  the 
business  of  a  corporation  on  the  ground  of  insolvency;' 
nor  in  proceedings  taken  by  corporations  for  the  removal 
of  a  member  for  offenses  against  the  corporation;'  nor  in 
actions  brought  under  a  statute  to  determine  the  title  to 
land  of  which  the  plaintiff  has  possession;'  nor  in  suits 
for  partition;*"  nor  in  proceedings  under  a  public  drainage 
act;"  nor  in  cases  of  quo  warranto,^^  or  mandamus;'^  nor 
in  proceedings  to  appoint  a  guardian;"  nor  on  an  inquest 
of  lunacy  by  a  board  of  commissioners;*'  nor  in  trials  by 
courts-martial;"  nor  in  admiralty  cases;*'  nor  in  cases  of 
contested  elections;'*  nor  in  proceedings  for  settlement  of 

full  relief,  although  the  questions  pre- 
sented are  not  ordinarily  within  the 
scope  of  chancery  jurisdiction:  Biap- 
ham'a  Principles  of  Equity,  565.  And 
where  chancery  once  entertains  a  suit 
upon  grounds  legitimately  cognizable 
in  that  court,  it  will  proceed  to  ad- 
judicate other  matters,  of  which  it  has 
only  incidental  cognizance,  in  order  to 
avoid  a  multiplicity  of  suits:  Doggett 
V.  Hart,  5  Fla.  215;  58  Am.  Deo.  464; 
Haggin  V.  Peck,  10  B.  Mon.  210." 

^  Louisiana  and  Frankfort  Plank 
Road  Co.  V.  Pickett,  25  Mo.  535; 
Livingston  v.  Mayor,  8  Wend.  85;  22 
Am.  Deo.  622;  Beekman  v.  R.  R.  Co., 
3  Paige,  45;  22  Am.  Dec.  679;  Penn. 
R.  R.  Co.  V.  German  Church,  53  Pa. 
St.  445;  Kendall  v.  Post,  8  Or.  141; 
Des  Moines  v.  Lyman,  21  Iowa,  153; 
Dronberger  v.  Reed,  11  Ind.  420; 
Backus  V.  Lebanon,  11  N.  H.  19;  35 
Am.  Dec.  466;  BuflFalo  etc.  R.  R.  Co. 
ti.  Ferris,  26  Tex.  588;  Cairo  etc.  R. 
R.  Co.  V.  Trout,  32  Ark.  17.  Aliter  in 
California,  by  a  constitutional  pro- 
vision. 

*  Hart  V.  Robinett,  5  Mo.  11;  Hens- 
ley  V.  Baker,  10  Mo.  157. 

'  Murray's  Leasee  v.  Hoboken  Land 
and  Improvement  Co.,  18  How.  276. 

''  McBlrath  v.  United  States,  12  Ct. 
of  CI.  312;  Pelham  v.  State,  30  Tex.  472. 


*  Mead  v.  Mead,  1  Mo.  App.  247; 
Coffin  V.  Coffin,  55  Me.  361;  Anony- 
mous, 5  How.  Pr.  306. 

« Hooker  v.  State,  7  Blackf.  272; 
Thompson  v.  Williams,  15  Miss.  270; 
Caasidy  v.  Sullivan,  64  Cal.  266. 

'  Case  of  Mechanics'  Fire  Ins.  Co. , 
5  Abb.  Pr.  444. 

*  People  V.  N.  Y.  Com.  Ass'n,  18 
Abb.  Pr.  271. 

»  EUithorpe  v.  Buck,  17  Ohio  St.  72. 

"  Alien  V.  Anderson,  57  Ind.  388. 

"  Anderson  v.  Caldwell,  91  Ind.  451; 
46  Am.  Rep.  613;  Lipes  v.  Hand,  104 
Ind.  503. 

"  State  V.  Lupton,  64  Mo.  415;  27 
Am.  Rep.  253;  State  ^/.  Vail,  53  Mo. 
97;  State  v.  Johnson,  26  Ark.  281. 
Contra,  People  «.  Doesburg,  16  Mich. 
133;  People  v.  R.  R.  Co.,  57  N.  Y. 
161;  State  v.  Bennett,  2  Ala.  140. 

'^  Atherton  v.  Sherwood,  15  Minn. 
221. 

'*  Shroyer  v.  Richmond,  16  Ohio  St. 
455;  Hagany  v.  Cohnen,  29  Ohio  St. 
82. 

''  Black  Hawk  County  v.  Springer, 
58  Iowa,  417, 

'*  Rawson  v.  Brown,  18  Me.  216. 

"  United  States  v.  Steamer  The 
Queen,  4  Ben.  237. 

'»  Ewing  V.  Filley,  43  Pa.  St.  384; 
Whallou  V.  Bancroft,  4  Minn.  109. 
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paupers;*  nor  on  the  commitment  of  infants  in  certain 
cases  to  houses  of  refuge,  or  to  industrial  schools;'  nor  in 
proceedings  taken  by  corporations  for  the  removal  of  a 
member  for  offenses  against  the  corporation.' 

§  3793.  What  Statutes  do  and  do  not  Interfere  with 
Such  Right.  —  A  law  "which  provides  that  upon  the  trial 
by  jury  of  a  cause  which  has  been  referred  under  the  act, 
'the  report  of  the  referee  shall  be  evidence  of  all  the  facts 
stated  therein  subject  to  be  impeached,'  is  unconstitutional 
and  void."*  So  is  a  statute  authorizing  the  court  to  ren- 
der judgment  without  a  jury,  but  upon  the  affidavit  of  the 
plaintiff  alone  and  without  notice  to  the  defendant;'  so 
is  a  statute  which  makes  an  appraisement  conclusive  on 
railroad  companies  as  to  the  value  of  cattle  killed;*  so  is 
a  statute  providing  that,  upon  the  affirmance  of  a  judgment 
in  the  court  of  appeals,  judgment  shall  be  given  by  that 
court  against  a  surety  on  a  supersedeas  bond;'  so  is  a  stat- 
ute which  prohibits  those  not  tax-payers  from  serving  on 
juries;'  so  is  a  statute  which  takes  away  the  right  to  have 
a  jury  of  the  vicinage;^  so  is  a  statute  authorizing  the 
court  upon  petition  "on  due  proof"  that  a  ground-rent 
has  been  extinguished  to  make  such  decree;^"  so  any  law  re- 
quiring conditions  for  the  purpose  of  preventing  a  trial  by 
jury  is  at  war  with  the  spirit  of  the  constitution,  and  so  far 
as  it  deprives  one  of  this  means  of  protection  it  is  void." 

*  Shirley  v.  Lunenburg,  11  Mass.  379.         '  Gullion  v.  Bowl  ware,  Sneed,  76;  2 
'  Ex  parte  Grouse,  4  Whart.  9;  Ex    Am.  Dec.  708. 

parte  Ah  Peen,  51  Cal.  280.  »  Reece  v.  Knott,  3  Utah,  451. 

'  People  V.  New  York  Com.  Ass'n,         '  Swart  v.  Kimball,  43  Mich.  443. 
18  Abb.  Pr.  271.  »  Haines's  Appeal,  73  Pa.  St.  169. 

*  King  V.  Hopkins,  57  N.  H.  334;  "  Inhabitants  of  Saco  v.  Wentworth, 
Plimpton  V.  Somerset,  33  Vt.  283;  37  Me.  165;  58  Am.  Deo.  786.  After 
Francis  v.  Baker,  11  R.  I.  103;  23  the  evidence  was  in,  on  atrial  before 
Am.  Rep.  424.  See  Copp  v.  Henuiker,  a  jury,  the  court  ordered  a  verdict  for 
55  N.  H.  179;  20  Am.  Rep.  194.  plaintiflf,  subject  to  the  opinion  of  the 
Contra,  Holmes  v.  Hunt,  122  Mass.  court  whether,  on  the  evidence,  de- 
505;  23  Am.  Rep.  381.  fendant  was  liable,  and  then  rendered 

*  Flint  River  Steamboat  Co.  v.  Rob-  judgment  for  defendant.  Held,  that 
arts,  2  Fla.  102;  48  Am.  Dec.  178.  plaintiff  was  unlawfully  deprived  of 

*  Graves  v.  R.  R.  Co.,  5  Mont.  556;  his  right  to  a  trial  by  jury:  Baylis  ». 
51  Am.  Rep.  81.  Traveler's  Ins.  Co.,  113  U.  S.  316. 
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But  a  statute  increasing  the  amount  required  to  entitle  a 
defeated  party,  in  an  action  before  a  justice,  to  appeal  and 
obtain  a  jury  trial,  is  not  unconstitutional;^  nor  is  a  law 
providing  that  the  party  demanding  a  jury  shall  pay  the 
jury  fees,  etc.;*  nor  is  a  statute  providing  for  sending 
certain  cases,  requiring  an  examination  of  vouchers  or  an 
investigation  of  accounts,  to  an  auditor,  and  making  the 
auditor's  report  evidence  to  the  jury;'  nor  is  a  statute 
providing  that  in  civil  actions  no  party  shall  be  entitled 
to  a  trial  by  jury,  unless  he  files  within  a  prescribed  time 
a  notice  that  he  desires  such  trial;*  nor  is  a  statute  in- 
creasing the  jurisdiction  of  justices  of  the  peace  as  to 
amount;''  nor  an  affidavit  of  defense  law;^  nor  a  stat- 
ute providing  that  after  a  liearing  in  equity  the  su- 
preme court  may  confirm  an  assessment  made  by  an 
insurance  company;'  nor  a  statute  giving  special  juries 
to  eitlier  partj'^  on  motion,  by  paying  the  costs  of  the 
same;'  nor  a  statute  regulating  the  practice  in  chancery 
cases  referred  to  masters  or  auditors;'  nor  a  statute  which 
enables  the  court  to  make  the  record  conform  to  what 
was  tried  before  the  jury  and  found  by  the  verdict;  ^^  nor  a 
statute  giving  power  to  the  court  to  assess  the  value  of 
the  property  and  damages  in  replevin  when  plaintiff  dis- 
continues.-" 

§  3794.  Imprisonment  for  Debt.  — In  many  of  the 
states  the  constitution  provides  that  there  shall  be  no  im- 
prisonment for  debt.'*     It  is  generally  held  that  this  pro- 

1  Guile  V.  Brown,  38  Conn.  237.  372;  10  Am.  Dec.  742;  Beers  v.  Beers, 

2  Randall  v.  Kehlor,  60  Me.  37;  H     i  Conn.  535;  10  Am.  Dec.  186. 

Am.  Rep.  169;  Adams  v.  Corriston,  7  *  Lawrance  v.  Boon,  86  Pa.  St.  225; 

Minn.    456;    People    v.    Hoflfman,    3  Datre  v.  Lockwood,  61  Ga.  293. 

Mich.  248.     But   see  contra,  Hine  v.  '  Hamilton   Ins.   Co.  v.  Parker,    11 

Swefeney,  3  G.  Greene,  511.           .  Allen,  574. 

3  Perkins   v.    Scott,    57   N.    H.    55;  «  yierling  w.  Stitel  Brewing  Co.,  15 
Doyle  V.  Doyle,  56  N.  H.  567.    Contra,  Mo.  App.  125. 

St.  Panl  etc.  R.  R.  Co.  v.  Gardner,  19        »  Mahan  v.  Cavender,  77  Ga.  118. 
Minn.  1.S2;  18  Am.  Rep.  3.34.  "  Parks  v.  Boynton,  98  Pa.  St.  370. 

*  Foster   v.  Morse,   132   Mass.    354;         "  Lamy  v.  Remuson,  2  New  Mex. 

42  Am.  Rep.  438;  Garrison  v.  HoUius,  245. 
2  Lea,  654.  "  Stimson's  American  Statute  Law, 

^  Head  u.  Hughes,  1  A.  K.  Marsh.  80.   A  clause  that  "no  person  shall  be 


3794 


CONSTITUTIONAL   LAW. 


5964 


vision  is  confined  to  causes  of  action  arising  e%  contractu^ 
and  does  not  prohibit  imprisonment  for  liabilities  arising 
in  tort  or  ex  delicto^  as  under  bail  process  in  an  action  of 
trover,'  or  in  an  action  for  libel;*  nor  does  it  prohibit  the 
punishing  of  a  contempt  in  refusing  to  obey  the  lawful 
orders  or  decrees  of  a  court,^  as  on  a  refusal  to  pay  over 
money ,^  or  to  pay  alimony  ordered  by  a  decree.'     But  a 


imprisoned  for  debt,  except  in  cases 
of  fraud,"  does  not  mean  debts  fraud- 
ulently contracted  only,  but  includes 
cases  where  the  debtor  attempts  fraud- 
ulently to  defeat  the  creditor's  recov- 
ery of  ordinary  debt  by  the  usual 
process  of  law;  Ex  parte  Clark,  20 
N.  J.  L.  648;  45  Am.  Dec.  394. 

'  I>ong  V.  McLean,  88  N.  0.  3. 

2  Ex  parte  Hardy,  68  Ala.  303;  the 
court  saying:  "It  has  been,  as  we 
think,  properly  decided  that  similar 
provisions  in  the  several  state  consti- 
tutions against  imprisonment  for  debt 
apply  only  to  actions  based  on  con- 
tracts, express  or  implied,  and  they  do 
not  extend  to  actions  originating  in 
torts:  People  v.  Cotton,  14  111.  414; 
Cotton  V.  Sharpstein,  14  Wis.  226. 
Hence  it  has  been  held  that  a  stat- 
ute allowing  an  arrest  in  a  civil  ac- 
tion for  libel  does  not  violate  a  section 
in  the  constitution  of  North  Carolina 
which  provides  that  'there  shall  be 
no  imprisonment  for  debt,  except  in 
cases  of  fraud':  Moore  v.  Green,  73 
JSr.  C.  394;  21  Am.  Rep.  470.  And 
again,  in  like  manner,  that  the  consti- 
tution of  the  state  of  Georgia,  which 
simply  prohibited  'imprisonment  for 
debt,'  was  not  violated  by  imprison- 
ment under  bail  process  in  an  action 
of  trover:  Harris  o.  Bridges,  57  Ga. 
407;  24  Am.  Rep.  495.  It  is  not  to 
be  supposed  that  the  framers  of  the 
constitution  intended  to  prohibit  the 
legislature  from  authorizing  the  rem- 
edy of  incarceration  as  a  means  to 
coerce  the  payment  of  damages  origi- 
nating es  delicto,  but  only  of  debts 
originating  ex  contractu.  Where  the 
property  of  another  than  the  debtor 
has  been  taken  by  fraud  or  violence, 
or  is  withheld  so  as  to  tortiously  de- 
prive the  true  owner  of  his  rights, 
the  act  is  quaH  criminal,  and  the  pro- 
hibition as  to  imprisonment  has  no  ap- 
plication." 


»  Harris  v.  Bridges,  57  Ga.  407;  24 
Am.  Rep.  495. 

*  Moore  v.  Green,  73  N.  C.  394;  21 
Am.  Rep.  470. 

*  Ex  parte  Hardy,  68  Ala.  303;  the 
court  saying:  "The  ordinary  power  of 
courts  to  punish  contempts  as  a  meana 
of  enforcing  obedience  to  their  lawful 
orders  and  decrees  is  in  no  wise  chal- 
lenged or  denied,  but  is  fully  recog- 
nized in  argument  by  the  petitioners' 
counsel  as  being  imperatively  neces- 
sary to  the  administration  of  justice. 
No  doubt  can  be  entertained  of  their 
authority  to  enforce  such  decrees  by 
process  of  attachment,  without  which 
they  would  be  bereft  of  all  possible 
power  to  maintain  the  majesty  of  the 
law  as  against  refractory  litigants, 
and  even  impotent  to  preserve  their 
own  existence:  Ex  parte  Walker,  25 
Ala.  108;  Gates  v.  McDaniel,  3  Port. 
358;  Randall  ».  Pryor,  4  Ohio,  424. 
It  is  often  said  that  contempts  of  court 
are  in  the  nature  of  a  'special  crim- 
inal offense,'  and  the  proceedings  for 
their  punishment  are  in  the  nature  of 
a  criminal  procedure:  In  re  William- 
son, 26  Pa.  St.  9;  67  Am.  Dec.  374. 
However  this  may  be,  punishments 
for  contempt  have  a  double  aspect: 
1.  To  vindicate  the  dignity  of  the 
court  from  disrespect  exhibited  to  it 
or  its  orders;  2.  To  compel  the  per- 
formance of  some  order  or  decree  of 
the  court  which  it  is  in  the  power  of  the 
party  to  perform,  and  which  he,  with- 
out sufficient  excuse,  refuses  to  obey: 
In  re  Chiles,  22  Wall.  158." 

«  Ex  parte  Grace,  12  Iowa,  208;  79 
Am.  Dec.  529;  Lewis  v.  Lewis,  80  Ga. 
706;  12  Am.  St.  Rep.  281. 

'  In  Wightman  v.  Wightman,  45  111. 
167,  a  divided  court  sustained  the 
legality  of  the  proceeding,  but  placed 
it  upon  the  ground  that  alimony  thus 
decreed  to  be  paid  was  not  a  debt. 
The  court  say:   "The  amount  found 
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statute  is  unconstitutional  which  confers  a  new  and  ex- 
tensive jurisdiction  upon  courts  of  chancery  not  before 
possessed,  its  manifest  purpose  being  to  coerce  the  pay- 
ment of  an  ordinary  judgment  debt  by  imprisonment  in 
the  county  jail  under  the  guise  of  making  a  refusal  to 
pay  a  contempt  of  court.* 

§  3795.  Judgments  of  Sister  States.  —  The  constitution 
of  the  United  States  provides  that  "  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state,  and  that  Congress 
maj'  by  judicial  law  prescribe  the  manner  in  which  such 
acts,  records,  and  proceedings  shall  be  proven,  and  the 
effect  thereof."  *  The  full  faith  and  credit  to  which  the 
public  acts,  records,  and  proceedings  are  entitled  in-  other 

by    the    decree    was    not    originally  purpose  of  the  law  ia  to  force  the  pay- 

fonuded  on  a  contract,  and  it  was  such  ment  of  the  debt  which  is  the  basis 

debts  only  from  which  the  debtor  could  of    the   suit.     The   defendant    is    at- 

claim  exemption  from  imprisonment."  tached    and    imprisoned    because    he 

'  Ex  parte  Hardy,  68  Ala.  303;  the  does  not  deliver  the  money  or  property 

court  saying:  " The  power  in  question  in  order  to  pay  the  debt."     And  see 

was     never     exercised     by   chancery  Ex  parte  Grace,  12  Iowa,  208;  79  Am. 

courts,  except  in  those  cases  where  a  Dec.  529. 

trust  in  the  property  or   fund  arose  "  "  In   pursuance   of    this   authority, 

between  the  parties  litigant,  or  some  Congress,  by   act   of   May   26,    1790, 

specific  interest  in  it  was  claimed,  or  enacted   that  the   "records  and   pro- 

the  chattel   had   such   peculiar  value  ceedings  of   the   courts   of  any  state 

and  importance  as  that  a  recovery  of  shall  be  proved  or   admitted  in  any 

damages  at  law  for  its  detention  or  court  within  the  United  States  by  the 

conversion  was  inadequate.     Such  in-  attestation  of  the  clerk  and  the  seal  of 

terference  was  in  the  nature  of  a  bill  the  court  annexed,  if  there  be  a  seal, 

guia  timet,  and  was  asserted  only  on  a  together  with   the   certificate   of   the 

proper  showing  that  the  fund  or  prop-  judge,  chief  justice,  or  presiding  magis- 

erty  was  in  danger  of  loss  or  destruo-  trate,   as  the   case  may   be,  that  the 

tion.     No  jurisdiction  to  compel  the  attestation  is  in  due  form.     And  ju- 

payment   of   an   ordinary  money  de-  dicial    proceedings    authenticated    as 

mand,  unconnected  with  such  peculiar  aforesaid   shall   have   such   faith   and 

equities,    ever    existed    in    chancery  credit  within  the   United   States    as 

courts,    nor   had   they   the   power  to  they   have    by  law   or  usage   in   the 

compel   such   payment   by   punishing  courts  of  the  states  whence  the  vec- 

the  refusal  to  pay  under  the  guise  of  a  ords  are  or  shall  be  taken  ":  1  Stats. 

contempt.     The  act  authorizing  it  is  a  at  Large,   122.     By  section  2  of  the 

dear  and  sweeping  innovation  upon  act   of   March   27,    1804   (2   Stats,   at 

established  equity  jurisdiction Large,  299),  the  provisions  of  the  said 

Its    clear   design   was   to    provide    a  act  were  extended   to  the  respective 

machinery  for  compelling  the  payment  territories  of   the  United  States  and 

of  an  ordinary  debt  by  the  defendant,  countries   subject  to  its   jurisdiction, 

when  he  fraudulently  withholds  prop-  The  substance  of  these  acts  is  incor- 

erty,  money,  or  effects,  which  are  not  porated  in  the  United  States  Revised 

exempted  from  execution  at  law.    The  Statutes,  section  905, 
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court  rendering  the  judgment,  but  by  reason  of  its  juris- 
states  is  the  same  faith  and  credit  to  which  they  are  en- 
titled  in  the  state  whose  acts,  records,  and  judicial  pro- 
ceedings they  are.'  When  suit  is  brought  in  one  state 
upon  a  judgment  rendered  by  a  court  of  another  state, 
and  it  appears  that  by  the  law  of  the  last-mentioned  state 
it  is  conclusive  upon  the  defendant,  it  must  be  held  equally 
conclusive  in  the  court  in  which  suit  upon  it  is  brought. 
Whatever  pleas  would  be  good  to  it  in  the  state  where  it 
was  pronounced,  and  none  others,  might  be  pleaded  to 
it  in  any  other  court  within  the  United  States.'  But 
the  judgment  can  have  no  greater  or  other  force  abroad 
than  at  home,  and  therefore  it  is  always  competent  to 
show  that  it  is  invalid  for  want  of  jurisdiction  in  the 
court  rendering  it.''  So  anything  that  goes  in  release  or 
discharge  of  the  judgment  may  be  shown;*  and  the  stat- 
ute of  limitations  of  the  state  where  suit  is  brought  will 
be  available  if  the  case  comes  within  it.*  Where  the  court 
rendering  the  judgment  had  no  jurisdiction  over  the  per- 
son or  the  subject-matter,  the  judgment  is  void,  as  where 
no  personal  service  of  process  was  had,  and  the  defendant 
made  no  appearance,  or  where  service  was  had  out  of  the 
jurisdiction.^  It  is  held  in  Connecticut  that  where  a  judg- 
ment was  obtained  through  fraud  in  another  slate,  and 
the  parties  are  within  its  jurisdiction,  it  has  power  to  cor- 
rect such  fraud,  the  court  maintaining  its  jurisdiction, 
not  by  reason  of  having  any  control  of  the  records  of  the 

'  Armstrong  v.  Carson,  2  Dall.  302;  Webb,  1  Dill.  362;  Wharton's  Conflict 

Mills  «.  Durye,  7  Cranoh,  481;  Hamp-  of  Laws,  sees.  811,  819. 
ton  V.  McContiell,  3  Wheat.  234;  Field        *  Jacquette  v.  Hugunon,  2  McLean, 

V.  Gibbs,   Pet.   C.   C.   155;   Bryant  v.  129. 
Hunters,  3  Wash.  0.   C.  48;  Nations        'Id. 
V.  Johnson,  24  How.  195,  203.  '  Mayhew  v.    Thatcher,    6   Wheat. 

2  Mills  V.  Durye,  7  Cranoh,  481.  129;   B;ites  v.  Delavan,  5  Paige,  299; 

'  Hampton  o.  McConnel,  3  Wheat.  1    Phillipps   on   Evidence,    note   639; 

234;  Green  ».  Van  Buskirk,  7  Wall.  Phelps  v.  Holker,  1  Dall.  261;  Kilburn 

139.  V.    Woodworth,   5   Johns.    41;   4   Am 

*  Harris  v.  Hardeman,  14  How.  334;  Dec.  321 ;  Robinson  v.  Ward,  8  Johns. 
Cheever  v.  Wilson,  9  Wall  108;  Gal-  90;  5  Am.  Dec.  327;  Tenton  v.  Gar- 
pin  V.  Page,  18  Wall.  350;  Thompson  lick,  8  Jol  ng.  197;  Pawling  v.  Bird, 
V.  Whitman,  18  Wall.  457;  Aruobt  v.  13  Johns.  192. 
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diction  over  the  parties  to  the  judgment.*     But  the  con- 
trary has  been  held  in  other  states.'' 


'  Pearce  ».  Olney,  20  Conn.  544. 

'  McRae  v.  Mattoon,  13  Pick.  53; 
Bicknell  v.  Field,  8  Paige,  440;  the 
court  saying;  I  am  satisfied  this  court 
has  no  jurisdiction  over  the  parties 
to  a  judgment  in  a  sister  state  to  re- 
strain their  proceedings  in  the  court 
of  that  state.  If  the  judgment  was 
fraudulently  entered,  the  proper  rem- 
edy of  the  complainant  appears  to  be 


to  apply  to  that  court  to  set  aside  the 
judgment.  The  constitution  of  the 
United  States  provides  that  full  faith 
and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  That 
provision  of  the  constitution  is  as  bind- 
ing upon  this  court  as  upon  the  su- 
preme court. 
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Part    IV.— PUBLIC    OFFICES    AND    OFFI- 
CERS. 


CHAPTER  CXCII. 

CREATION  OP  OFFICES, 

§  3796.  What  ia  a  public  office. 

§  3797.  Power  of  legislature  to  create,  abolish,  or  change. 

§  3798.  Power  of  legislature  to  prescribe  mode  of  election. 

§  3799.  Who  are  public  officers. 

§  3800.  Officers  de  facto. 

§  3796.  What  is  a  Public  Office.— In  contemplation  of 
law  a  public  office  is  "an  employment  on  behalf  of  govern- 
ment in  any  station  or  public  trust  not  merely  transient, 
occasional,  or  incidental."^  The  phrase  would  seem  to 
embrace  the  ideas  of  tenure,  duration,  fees  or  emoluments, 
rights  and  powers,  as  well  as  of  duty.^  In  this  country 
no  public  office  is  properly  termed  a  hereditament,  and 
the  holder  has  no  property  or  vested  interest  in  his  office 
further  than  what  may  be  prescribed  by  the  constitution 
or  statute  creating  it.'  A  public  office  is  nothing  more 
than  a  part  of  the  machinery  adopted  by  the  law  for  the 
purpose  of  procuring  the  performance  of  public  duties.* 
A  person  desirous  of  obtaining  an  office  has  no  right  to 
purchase  it,  nor  can  a  holder  sell  or  encumber  his  office. 
The  right  to  the  compensation  attached  to  the  office  de- 
pends only  on  the  performance  of  the  services  required, 
and  has  no  connection  with  any  supposed  contract  be- 
tween the  appointing  or  electing  power  and  the  officer. 

^  In  the  Matter  of  the  Oath  to  be  '3  Kent's  Com.  454;  United  States 

Taken  by  Attorneys   etc.,  20  Johns,  u.  Addison,  6Wall.  291;  State».  Davis, 

493;  People  v.  Nichols,  52  N.  Y.  478;  44  Mo.  129. 

11  Am.  Kep.  734;  State  v.  Wilson,  29  *  State  v.  Stanley,  66  N.  0.  59;  8 

Ohio  St.  347.  Am.  Rep.  488. 

"  2  Burrill's  Law  Diet.  766;  Ex  parte 
Gist,  26  Ala.  159. 
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In  case  of  an  assignment  of  all  his  property  by  an  office- 
holder, his  office  is  not  deemed  to  be  included  therein. 
He  has  no  right  to  insist  that  his  office  shall  continue  for 
any  definite  time,  or  that  he  shall  receive  any  specific 
compensation  so  long  as  he  holds  the  office,  as  the  power 
which  created  the  office  may  abolish  it  without  reference 
to  its  terms  or  tenure  at  the  time  it  was  conferred  upon 
the  incumbent.  Unless  prevented  by  the  terms  of  the 
constitution,  the  legislature  may  vary  or  abolish  the  com- 
pensation, as  and  when  it  may  deem  proper;^  nor  is  the 
officer  under  any  obligation  to  continue  to  render  the 
services  for  any  specified  term.^  A  public  office  has  also 
been  defined  to  be  "  a  right  to  exercise  a  public  function 
or  employment,  and  to  take  the  fees  and  emoluments  be- 
longing to  it."^  A  public  office  is  an  agency  for  the  state, 
and  the  person  whose  duty  it  is  to  perform  this  agency  is 
a  public  officer.''  The  terms  "office"  and  "public  trust," 
as  used  in  a  state  constitution,  have  relation  only  to  those 
persons  and  duties  that  are  of  a  public  nature.^ 

Illusteations. — The  constitution  prohibited  judges  from 
holding  any  other  "office  or  public  trust."  G.,  a  judge,  was 
appointed  by  the  legislature  one  of  a  committee  to  pass  upon 
the  genuineness  of  certain  relics,  about  to  be  purchased  by  the 
state.  Held,  that  the  appointment  was  not  in  violation  of  the 
constitution,  the  position  not  being  an  "office":  People  v.  Nichols, 
52  N.  Y.  478;  11  Am.  Rep.  734.  The  legislature  of  Ohio  au- 
thorized the  judges  of  the  superior  court  to  appoint  trustees  of  a 
contemplated  railroad.  Held,  that  the  act  was  not  in  violation 
of  the  state  constitution,  in  not  fixing  the  term  of  office  and 
compensation  of  the  trustees,  such  trustees  not  being  "officers" 
in  the  sense  of  the  constitution:  Walker  v.  City  of  Cincinnati, 
21  Ohio  St.  14;  8  Am.  Rep.  24. 

§  3797.  Power  of  Legislature  to  Create,  Abolish,  or 
Change. — All   public   offices   in   the    United   States   are 

>  state  V.  Davis,  44  Mo.  129;  Hyde  •  State  v.  Stanley,  66  N.  C.  59;   8 

V.    State,    52    Miss.    665;     Conner   v.  Am.  Rep.  488. 

Mayor,  5  K.  Y.  285;   Benford  v.  Gib-  ^  Ex  parte  Yale,  24Cal.  241;  85  Am. 

son,  15  Ala.  521.  Dec.  62;  In  the  Matter  of  Oaths  to  be 

2  Swann  v.  Buck,  40  Miss.  268.  Taken  by  Attorneys    etc.,   20  Johns. 

'  2  Bouvier's  Law  Diet.  255;   Com.  492;   Shelby  v.  Alcorn,  36  Miss.  273; 

„.  Sutherland,  3  Serg.  &  R.  149.  72  Am.  Dec.  169,  and  n<ite. 
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created  under  the  provisions  of  the  federal  or  state  con- 
stitutions or  by  legislative  enactment;  and  with  regard  to 
offices  created  by  the  constitution,  all  the  duties  connected 
therewith  not  protected  by  that  instrument  may  be  es- 
tablished, altered,  and  abolished  at  the  will  of  the  legisla- 
ture, without  regard  to  the  pleasure  or  interests  of  the 
incumbent.'  The  holder  of  the  office  can  only  invoke  the 
protection  of  the  constitution  as  to  those  things  expressly 
contained  or  necessarily  implied  in  it.  As  to  all  others, 
he  is  completely  at  the  mercy  of  the  legislative  will.*  The 
legislature  possesses  the  power  to  alter  or  abridge  an 
office  of  purely  legislative  creation.'  And  when  the  legis- 
lature has,  in  the  exercise  of  its  constitutional  discretion, 
vested  certain  duties  to  be  paid  for  by  fees  in  a  certain 
officer,  ex  officio,  who  has  been  elected  by  the  people,  and 
duly  given  bonds,  it  is  competent  for  it  to  take  those  fees 
-■and  duties  from  him  during  his  term  of  office  and  to  give 
•'them  to  another.*  But  if  the  constitution  provides  for  the 
•duration  of  an  office,  the  legislature  has  no  power,  even 
■-for  the  purpose  of  changing  the  beginning  of  the  term,  to 
alter  the  duration.^  Where  the  constitution  has  created 
«an  office  and  fixed  its  term,  and  has  also  declared  the 
igrounds  and  mode  for  removal  of  an  incumbent  before 
the  expiration  of  his  term,  the  legislature  has  no  power  to 
-remove  or  suspend  the  officer  for  any  other  reason  or  in 
lany  other  mode."  One  who  holds  an  existing  office  under 
.a  fixed  tenure  cannot  be  removed,  nor  can  his  regular  term 
of  service  be  abridged,  by  an  ordinary  act  of  legislation, 
other  than  an  act  abolishing  the  office.'     If  the  constitu- 

'  Hyde  v.  State,  52  Miss.  674;  Bryan  State  v.  Douglass,  26  Wis.  428;  7  Am. 

,v.  Cattell,  15  Iowa,  538.  Rep.  87;  Davis  v.    State,   7  Md.  151; 

'-  State    V.    Smeeds,    26    Miss.    47;  61  Am.  Dec.  331. 

Board  of  Comm'rs  v.  Blake,  21  Ind.  *  Attorney-General   v.   Squires,   14 

.34;  People  v.  Devlin,  33  N.  Y.  269;  88  Cal.  12. 

Am.  Deo.  377;  Benford  v.  Gibson,  15  '  Howard  v.  State,  50  Ind.  99;  State 

Ala.  521.  V.  Brewster,  44  Ohio  St.  589. 

^People  u.  Haskell,  5  Cal.  357;  Peo-  *  Lowe  v.   Commonwealth,  3  Met. 

■pie  V.  Barnard,  27  Cal.  470;  People  v.  (Ky. )  237. 

Auditor,  2  111.  537;  Territory  v.  Pyle,  '  State  v.  Wiltz,   11  La.   Ann.  439; 

1  Or.:  149;.Taft?).. Adams,  3  Gray,  126;  Gotten  v.  Ellis,  7  Jones,  545. 
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tion  defines  the  qualifications  of  au  officer,  the  legislature 
•cannot  change  or  superadd  to  them,  unless  the  power  so 
to  do  be  expressly  or  by  necessary  implication  conferred.' 
Where  the  constitution  provides  for  the  appointment  of 
an  officer  in  a  particular  manner,  the  legislature  has  no 
power  to  create  a  new  office  for  the  performance  of  the 
same,  or  the  principal  part  of  the  same  duties,  and  to 
direct  the  appointment  to  be  made  in  another  manner.^ 
An  office  created  by  law  may  be  repealed  by  law  without 
regard  to  the  term  or  future  salary  of  the  officer  intrusted 
with  its  exercise.'  The  provision  of  a  constitution  direct- 
ing that  the  different  counties  shall  be  laid  ofi'  in  districts 
of  convenient  size,  and  providing  for  the  election  of  jus- 
tices of  the  peace  and  constables  for  the  different  districts, 
is  mandatory,  and  not  restrictive,  and  is  to  be  construed 
that  there  shall  be  at  least  as  many  officers  as  the  con- 
stitution directs,  but  does  not  limit  the  power  of  the 
legislature  to  increase  the  number.'*  Congress  by  "dis- 
continuing "  an  office  abolishes  it.^  Where  the  consti- 
tution provides  for  the  office  of  sheriff,  but  does  not  define 
the  powers  and  duties  pertaining  to  the  office,  the  legisla- 
ture has  no  power  to  take  from  the  office  a  part  of  the 
duties  and  functions  usually  appertaining  to  the  office 
and  to  transfer  them  to  another  office.* 

Illustrations.  —  The  constitution  fixed  the  term  of  judicial 
oflBces.  The  legislature  passed  an  act  establishing  a  new  judi- 
cial district,  and  a  judge  was  appointed.  Held,  that  a  subse- 
quent act  repealing  the  former  act,  and  abolishing  the  district 
before  the  expiration  of  the  term,  was  unconstitutional:  Com- 
monwealth V.  Gamble,  62  Pa.  St.  343;  1  Am.  Rep.  422.  A  clause 
in  a  state  constitution  provided  that  the  election  and  appoint- 
ment of  all  officers  and  the  filling  of  all  vacancies  not  otherwise 

■  Thomas  v.  Owena,  4  Md.  189.  *  Beaman  v.  United  States,  19  Ct.  of 

2  Warner  v.  People,  2  Denio,  272;  CI.  5. 

43  Am.  Deo.  740.  «  King  v.  Hunter,  65  N.  C.  603;  6 

»  Conner  v.   City  of  New  York,  2  Am.  Rep.  754;  State  v.  Brunst,  26  Wis. 

Sand.  355;  5  K  Y.  285.  412;  7  Am.  Rep.  84. 

'  Britton  v.  Moody,  2  Cold.  15;  Peo- 
ple V.  Draper,  15  N.  Y.  532. 
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provided  for  by  that  constitution  or  the  constitutiDn  of  the 
United  States  should  be  made  in  such  manner  as  might  be 
directed  by  law,  but  that  no  appointing  power  should  be  exer- 
cised by  the  general  assembly  except  as  prescribed  in  that  con- 
stitution and  in  the  election  of  United  States  senators.  Held, 
that,  in  cases  not  provided  for  by  the  constitution,  the  general 
assembly  might  direct  how  offices  should  be  filled  by  appoint- 
ment: State  V.  Kennon,  7  Ohio  St.  546.  A  statute  provided 
that  the  terms  of  certain  named  officers  should  commence  at  a 
certain  time,  unless  otherwise  specially  provided.  The  consti- 
tution fixed  the  commencement  of  the  term  of  one  of  the  officers 
named.  Held,  that  the  statute  did  not  apply  to  him,  and  was 
therefore  constitutional:  State  v.  Hastings,  10  Wis.  525. 

§  3798.  Power  of  Legislature  to  Prescribe  Mode  of 
Election. — The  mode  of  filling  vacancies  in  an  office, 
where  the  term  of  office  is  made  to  correspond  with  the 
general  elections  by  the  people,  and  the  constitution 
makes  no  provision  for  filling  vacancies  that  may  occur 
during  the  term,  is  within  the  control  of  the  legislature.' 
The  legislature  has  the  power  to  change  the  mode  of  ap- 
pointment to  any  office  of  legislative  creation.^"  But  it 
cannot  establish  arbitrary  exclusions  from  office,  or  any 
general  regulations  requiring  qualifications  which  the 
constitution  has  not  required;  but  it  can  inflict  disquali- 
fication to  hold  office  as  a  punishment  for  crime.'  Where 
the  office  is  created  by  law  after  the  adoption  of  the  con- 
stitution, it  is  competent  for  the  legislature  to  declare  the 
manner  of  the  appointment  of  the  officer.*  The  act  of  a 
legislature  vesting  the  appointment  of  a  public  officer  in 
the  governor,  with  the  advice  and  consent  of  the  senate, 
is  unconstitutional,  when  the  same  functions  were  per- 
formed by  similar  officers  at  the  time  of  the  adoption  of 
the  constitution,  which  prescribed  the  mode  in  which 
such  officers  should   be  elected.*     A  legislature   has  no 

»  State  V.  Crow,  20  Ark.  209.  *  Brown  v.  Woodruff,  32  N.  Y.  355; 

■'  Davis  V.  State,  7  Md.  151;  61  Am.  People  v.  Pinckncy,  32  N.  Y.  377. 

Deo.  331.  *  People    b.   Raymond,    37   N.  Y. 

8  Barker  v.  People,  3  Cow.  686;  15  428. 
Am.  Dec.  322. 
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power  to  confer  the  appointment  of  local  oflBcers,  whose 
offices  existed  prior  to  the  adoption  of  the  constitution, 
upon  any  other  body  than  the  people,  or  the  county,  city, 
or  town  authorities,  as  provided  by  the  constitution.'  An 
act  of  the  legislature  incorporating  a  village,  and  naming 
certain  persons  to  act  as  trustees,  temporarily,  until  the 
annual  meeting  of  the  voters  thereof,  is  in  violation  of 
the  provisions  of  the  state  constitution  that  all  village 
officers  shall  be  elected  by  the  electors  of  such  village.^ 
Where  power  is  conferred  upon  public  officers  by  legisla- 
tive enactment,  such  power  can  be  executed  by  them 
only  in  the  way  directed  by  the  law,  and  unless  the  law 
granting  the  power  is  strictly  complied  with,  the  acts  of 
the  officers  are  void.'  When  a  statute  which  creates  an 
office  fixes  the  time  when  the  first  election  shall  be  held, 
and  merely  provides  that  the  person  elected  at  such  elec- 
tion shall  hold  his  office  for  two  years,  and  until  his  suc- 
cessor is  elected  and  qualified,  without  making  any  other 
provision  as  to  the  term  of  office,  it  *p^ill  be  presumed 
that  the  legislature  intended  that  the  term  of  office  should 
be  two  years,  and  that  the  elecfions  should  be  biennial.* 
Statutes  regulating  the  mere  mode  of  conducting  elections 
are  directory,  and  any  departure  from  the  prescribed 
mode  will  not  vitiate  an  election  if  the  irregularity  does 
not  deprive  any  legal  voter  of  his  vote,  or  admit  a  dis- 
qualified voter  to  vote,  or  cast  uncertainty  on  the  result, 
and  has  not  been  occasioned  by  the  agency  of  the  party 
seeking  to  derive  a  benefit  from  it.°  A  statute  providing 
for  the  election  of  officers  is  not  in  conflict  with  the 
provision  of  a  state  constitution  that  "all  officers  whose 
offices  may  hereafter  be  created  by  law  shall  be  elected 
by  the  people  or  appointed,  as  the  legislature  may  direct." 

'  Devoy  v.  Mayor  etc.  of  New  York,        •  State  v.  Pearoy,  44  Mo.  159. 
35  Barb.  264.  '  Gass  v.  State,  34  Ind.  425;  Bailey 

2  People  V.  Blake,  49  Barb.  9.  v.  Fisher,  38  Iowa,  229. 

'  Mayor  etc.  of  Baltimore  v.  Porter, 
18  Md.  284;  79  Am.  Dec.  686. 
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Although  the  word  "elected"  is  used  in  the  statute,  the 
mode  prescribed  for  selecting  the  officers  is  in  legal  effect 
an  appointment,  and  comes  within  the  meaning  of  that 
word  as  used  in  the  constitution.' 

§3799.  Who  are  Public  Officers. —Where  an  indi- 
vidual has  acted  notoriously  as  a  public  officer,  it  is  prima 
facie  evidence  of  the  official  character  he  assumes.^ 
Where  it  appears  that  the  claimant  of  the  office  of  sheriff 
was  acting  as  such,  that  circumstance,  together  with  the 
certificate  of  election,  will  raise  the  presumption  that  he 
had  executed  his  bond,  and  taken  the  oath  of  office.'  If 
an  officer  be  eligible,  and  has  taken  the  oath  of  office,  he 
will  be  deejned  an  officer  de  jure  as  well  as  de  facto,  until 
the  office  is  declared  vacant  by  competent  authority.* 
An  officer  who  derives  his  official  character  from  the  gen- 
eral law  and  the  election  of  the  people  of  a  particular 
district  is  a  public  officer.^  A  public  officer  is  one  who 
has  some  duty  to  perform  concerning  the  public;  and  he 
is  not  the  less  a  public  officer  when  his  duty  is  confined 
to  narrow  limits,  because  it  is  the  duty  and  the  nature  of 
that  duty  which  makes  him  a  public  officer,  and  not 
the  extent  of  his  authority.*  And  where  an  indi- 
vidual has  been  appointed  or  elected,  in  manner  pre- 
scribed by  law,  has  a  general  designation  or  title  given 
him  by  law,  and  exercises  functions  concerning  the  public 
assigned  to  him  by  law,  he  is  a  public  officer.^  Every 
office  is  considered  public  the  duties  of  which  concern 
the  public.  Commissioners  to  lay  out  a  road  are  public 
officers,'  and  so  is  a  representative  in  a  state  legislature.' 

'  Sturgis  V.  Spofford,  45  N.  Y.  446.        «  7  Bac.    Abr.   280;    Chelby  v.  Al- 

2  Bryan  v.  Walton,  14  Ga.  185;  corn,  36  Misa.  273;  72  Am.  Deo.  169, 
Wayne   County  v.   Benoit,   20  Mich,     and  note. 

176;  4  Am.  Rep.  382.  '  Bradford  v.  Justices,  33  Ga.  332. 

3  People  V.  Clingan,  5  Cal.  389.  «  People  v.  Hayes,  7  How.  Pr.  248; 

*  People  V.  Clute,  50  N.  Y.  451;  10  Wood's  Case,  2  Cow.  29;  People  v. 
Am.  Rep.  508;  Morgan  v.  Vance,  4  Bedell,  2  Hill,  196;  People  v.  Nos- 
Bush,  323.  trand,  46  N.  Y.  381. 

*  Ogden  V.  Raymond,  22  Conn.  379;  »  Morril  v.  Haynes,  2  N.  H.  246. 
58  Am.  Dec.  429. 
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But  there  cannot  be  an  officer  de  facto  and  one  de  jure  in 
possession  of  the  same  office  at  the  same  time.'  Author- 
ity to  appoint  another  to  office  constitutes  the  appointee 
a  public  officer,  although  he  be  not  required  to  take  an 
oath  and  is  not  allowed  a  salary.''  In  the  case  of  a  public 
officer,  it  is  sufficient  to  prove  by  reputation  that  he  acts 
as  a  public  officer,  without  producing  his  appointment,* 
and  the  formal  requisites  for  validity  of  official  acts  are 
presumed  when  such  acts  are  shown  to  have  been  done 
in  a  manner  substantially  regular.*  An  officer  de  facto  is 
one  who  discharges  the  duties  of  an  office  under  color  of 
title;  but  one  who,  having  been  elected  to  an  office,  as- 
sumes to  exercise  its  duties  without  having  qualified,  or 
attempted  to  qualify,  is  not  an  officer  de  facto.^  But  an 
officer  de  jure,  who  has  been  wrongfully  removed  from 
office,  cannot  recover  his  salary  which  has  been  paid  to 
his  successor  until  after  an  adjudication  establishing  his 
right.'  Attorneys  at  law  are  not  public  officers.  They 
are  officers  of  the  court,  but  not  of  the  government.'  At- 
tendants upon  New  York  courts  whose  duties  are  such  as 
the  preservation  of  order  and  the  care  of  juries  are  pub- 
lic officers;*  so  is  a  clerk  in  the  office  of  the  secretary  of 
state;'  so  is  a  clerk  of  the  assistant  treasurer  of  the 
United  States  appointed  under  a  statute;'"  so  are  deputy 
postmasters  who  have  been  sworn  as  required  by  law." 
Marshals  and  deputy  marshals  are  public  officers;'^  so 
are  sheriffs  and  deputy  sheriffs;''  and  state  printers,"  and 

'  Boardman  v.  Halliday,  10  Paige,  243;  58  Am.  Rep.  307;  Stuhr  v.  Cur- 

223.  ran,  ii  N.  J.  L.  181;  43  Am  Rep.  353. 

2  State  V.  Stanley,  66  N.  C.  59;  8  '  Matter  of  Dorsey,  7  Port.  293. 

Am.  Rep.  488.  '  Rowland  v.  Mayor,  83  N.  Y.  376. 

«  Potter  V.   Luther,   3  Johns.   431;  »  Vaughn  v.  English,  8  Cal.  39. 

Cotton  V.   Beardsley,    38    Barb.    29;  "  United  States  v.  Hartwell,  6  Wall. 

Tomlinson  v.  Darnall,  2  Head,  538.  385. 

•  Adams  v.  Cowles,  95  Mo.  501;  6  ^'  Schroyer  v.  Lynch,  8  Watts,  453. 

Am.  St.  Rep.  74.  "  United     States    v.     Strobaoh,    4 

'  Creighton   o.    Commonwealth,    83  Woods,  592;  United  States  v.  Tinkle- 

Ky.  142;  4  Am.  St.  Rep.  143;  Hamlin  paugh,  3  Blatchf.  430. 

V.  Kassafer,  15   Or.   456;  3  Am.   St.  "  Dayton  v.  Lynes,  30  Conn.  351; 

Rep.  176.  White  v.  State,  44  Ala.  409. 

«  Selby  V.  City  o£  Portland,  14  Or.  "  Ellis  v.  State,  4  Ind.  1. 
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school  directors  and  trustees,*  and  a  notary  public,'  and 
trustees  of  state  libraries,^  and  an  agent  of  fortifications,* 
and  county  commissioners.^ 

§  3800.  Officers  de  Facto. — An  officer  de  facto  is  one 
whose  acts,  though  not  those  of  a  lawful  officer,  the  law, 
upon  principles  of  policy  and  justice,  will  hold  valid,  so 
far  as  they  involve  the  interests  of  the  public  and  third 
persons,  where  the  duties  of  the  office  were  exercised, — 
1.  Without  a  known  appointment  or  election,  but  under 
such  circumstances  of  reputation  or  acquiescence  as  were 
calculated  to  induce  people,  without  inquiry,  to  submit  to 
or  invoke  his  action,  supposing  him  to  be  the  officer  he 
assumed  to  be;  2.  Under  color  of  a  known  and  valid 
appointment  or  election,  but  where  the  officer  has  failed 
to  conform  to  some  precedent,  requirement,  or  condition, 
as  to  take  an  oath,  give  a  bond,  or  the  like;  3.  Under 
color  of  a  known  election  or  appointment,  void  because 
the  officer  was  not  eligible,  or  because  there  was  a  want  of 
power  in  the  electing  or  appointing  body,  or  by  reason  of 
some  defect  or  irregularity  in  its  exercise,  such  ineligibil- 
ity, want  of  power,  or  defect  being  unknown  to  the  public; 
4.  Under  color  of  an  election  or  appointment  by  or  pursu- 
ant  to  a  public,  unconstitutional  law,  before  the  same  is 
adjudged  to  be  such.^  Where  the  court  has  jurisdiction 
of  the  offense  and  of  the  person,  and  the  warrant  is  regu- 
lar, a  conviction  is  lawful,  although  the  justice  holding 
the  court  was  only  an  officer  de  facto.''  A  de  facto  officer 
cannot  maintain  an  action  against  the. municipality  for 
the  salary  or  compensation  attached  to  the  office.'    The 

>  McCoy  V.  Curtice,  9  Wend.  17;  24  «  State  „.  Carroll,  38  Conn.  449;  9 

Am.  Dec.  113.  Am.    Rep.   409;   Petersilea  v.    Stone, 

2  Kirksey  v.  Bates,  7  Port.  529;  31  119  Mass.  465;  20  Am.  Rep.  335;  Peo- 

Am.  Dec.  722.  pie  v.  Staton,  73  N.  C.  546;  21  Am, 

5  People    V.     Sanderson,     30     Cal.  Rep.  479. 

160.  '  Sheehan's  Case,  122  Mass.  445;  23 

*  United  States  v.  Maurice,  2  Brock.  Am.  Rep.  "■74. 

96.  '  Matthews  v.  Supervivors,  53  Miss, 

»  Hummell's  Case,  9  Watts,  416.  715;  24  Am.  Rep.  715. 


5977  CREATION    OF   OFFICES.  §  3800 

acts  of  ofBcers  de  facto  as  to  public  and  interested  third 
persons  are  held  valid  to  prevent  a  failure  of  justice,  and 
are,  as  to  such  persons,  of  equal  validity  as  if  they  had 
been  done  by  officers  de  jure}  Officers  are  officers  de  facto, 
and  their  acts  as  to  third  persons  are  valid,  where,  al- 
though their  appointment  by  the  selectmen  of  a  county 
was  without  authority,  they  were  commissioned  by  the 
governor  of  the  territory,  who  was  authorized  to  issue 
commissions  to  such  officers,  and  they  discharged  the 
duties  of  their  offices,  and  were  generally  recognized  as 
legally  constituted  officers.'  But  acts  of  officers  de  facto, 
when  declared  void  by  a  constitution  or  statute,  cannot  be 
held  valid  upon  any  assumed  principle  of  public  expedi- 
ency.' And  the  acts  of  an  officer  de  facto  are  invalid, 
unless  he  is  exercising  the  functions  of  a  de  jure  or  de 
facto  office.*  Persons  who,  having  been  elected  to  office, 
have  failed  to  qualify,  or  to  assume  in  any  way  the  func- 
tions of  the  office,  are  in  no  sense  either  officers  de  jure  or 
de  facto,  and  cannot  be  compelled  to  do  any  act  pertaining 
to  said  office.®  Where  the  term  of  office  of  county  treas- 
urer is  limited  by  statute  to  two  years,  "and  until  his 
successor  is  elected  and  qualified,"  in  the  event  of  the 
re-election  of  such  treasurer,  and  his  failure  to  give  a  new 
bond,  the  office  becomes  vacant,  and  he  holds  office  as 
treasurer  de  facto  only.* 

Illustrations.  —  T.  was  elected  clerk  of  the  county  court  of 
Fayette  County  in  1862.  He  took  the  oath  to  support  the  con- 
stitution of  the  state  of  Tennessee  and  the  confederate  states, 
and  the  oath  of  office,  and  discharged  all  the  duties  pertaining 
to  the  office  until  October,  1865.  Held,  that  he  was  an  officer 
de  facto:  Ward  v.  State,  2  Cold.  605;  91  Am.  Dec.  270.  An  un- 
constitutional statute  attempted  to  create  a  board  of  county 

1  Shelby  v.  Alcorn,  36  Miss.  273;  72  »  Shelby  v.  Alcorn,  36  Miss.  273;  72 

Am.  Deo.  169;  Hawvert).  Seldenridge,  Am.  Dec.  169. 

2   W.   Va.  274;    94    Am.   Dec.   532;  *  Hawver  v.  Seldenridge,  2  W.  Va. 

Farmers'    etc.    Bank    v.    Cheater,    6  274;  94  Am.  Dec.  532. 

Humph.  458;  44  Ara.  Dec.  318;  Burke  *  State  v.  Beloit,  21  Wis.  280;  91 

V.  Elliott,  4  Ired.  355;  42  Am.  Dec.  142.  Am.  Dec.  474. 

'  Mallett  V.  Uncle  Sam  etc.  Co.,  1  ^  Wapello    County  v.   Bigham,    10 

Nev.  188;  90  Am.  Dec.  484.  Iowa,  39;  74  Am.  Deo.  370. 
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supervisors.  Held,  that  the  acts  of  these  officers  were  valid  as 
the  acts  of  officers  de  facto:  Leach  v.  People,  122  111.  420.  De- 
fendant, on  his  trial  for  murder,  sought  to  justify  on  the  ground 
that  he  was  a  deputy  constable.  He  had  not  taken  the  oath  of 
oflFxce  necessary  to  make  him  an  oflScer  de  jure,  nor  had  his 
appoijitment  been  filed  with  the  county  clerk  as  the  statute 
required.  Held,  that  as  an  officer  de  facto,  his  defense  was  avail- 
able: State  V.  Dierherger,  90  Mo.  369.  One  whose  right  to  pre- 
side at  the  annual  meeting  of  a  board  of  chosen  freeholders  had 
terminated  by  the  abolition  of  his  oflBce  of  director,  neverthe- 
less assumed  the  chair.  Held,  that  an  election  then  had  for 
county  collector  was  valid,  the  presiding  officer  being  such  de 
facto:  State  v.  Farrier,  47  N.  J.  L.  383.  A  statute  providing 
for  the  organization  of  a  town  directed  an  election  on  a  certain 
day.  The  statute  should  have  been,  but  was  not,  published 
before  that  day.  The  election,  however,  was  held.  Held,  that 
town  officers  then  elected  were  officers  de  facto,  and  their  acts 
binding:  Yorty  v.  Paine,  62  Wis.  154.  A  notary  public  con- 
tinued to  exercise  the  duties  of  his  oflQce  after  the  expiration  of 
his  commission,  with  public  acquiescence,  so  long  as  to  afford  a 
reasonable  presumption  of  reappointment.  Held,  to  constitute 
him  an  officer  de  facto:  Oary  v.  State,  76  Ala.  78. 
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CHAPTER   CXCIII. 

QUALIFICATIONS  OF  OFFIOEBS. 

§  3801.  Citizenship. 

§  3802.  Residence. 

§  3803.  Other  qualifications. 

§  3804.  Disqualifications  of  ofiicera, 

§  3805.  Official  bonds. 

§  3801.  Citizenship.  —  No  person  is  eligible  to  hold 
any  public  office  in  the  United  States  unless  he  is  a  citizen, 
either  natural-born  or  naturalized,  or  has  declared  his 
intention  to  become  a  citizen  of  the  country.  A  candi- 
date for  the  office  of  President  must  be  a  natural-born 
citizen.  As  a  general  rule,  all  public  officers  must  possess 
the  qualifications  required  of  an  elector,  which  include 
that  of  citizenship.  The  constitution  of  the  United  States, 
and  those  of  most  of  the  states  of  the  Union,  prescribe  this 
qualification  as  an  indispensable  preliminary  to  the  hold- 
ing of  a  public  office.^  But  where  there  is  no  such  constf- 
tutional  or  statutory  requirement,  it  is  held  not  to  be  es- 
sential.^ An  alien  who  has  not  declared  his  intention  to 
become  a  citizen  of  the  United  States  may  be  elected  to  a 
public  office,  and  may  hold  the  same  in  case  his  disability 
be  removed  before  the  term  of  office  begins.^  A  constitu- 
tional provision  that  "no  person  shall  be  elected  or  ap- 
pointed to  any  office  in  this  state  unless  he  possesses  the 
qualifications  of  an  elector"  does  not,  by  implication, 
forbid  the  legislature  from  requiring  other  reasonable 
qualifications  for  office.*  Where  a  "voter"  of  a  county  is, 
without  statutory  definition,  declared  to  be  eligible  to  an 
office,  he  need  not  be  a  citizen  of  the  United  States  if  he 

'  See  the  federal  and  state  constitu-        '  State  v.  Murray,  28   Wis.    96;  9 

tions;   State  v.  Murray,  28  Wis.  96;  Am.  Rep.  489. 
9  Am.  Rep.  489.  *  State  v.  Covington,  29   Ohio  St. 

"  Barker  v.  People,  3  Cow.  686,  703;  102;  Darrow  v.   People,  8  Col.   417; 

15  Am.  Dec.  322.  People  v.  Goddard,  8  Col.  432. 
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be  a  voter  under  the  state  constitution.'  The  terms  "  in- 
habitant" and  "citizen"  are  not  synonymous,  so  that  one 
eligible,  under  a  statute,  to  an  office,  because  an  inhabitant 
of  a  certain  county,  need  not  necessarily  be  a  citizen 
thereof.^ 

§  3802.  Residence. — Under  the  constitutions  and  lawa 
of  most  of  the  states,  a  candidate  for  public  office  is  re- 
quired to  have  been  a  resident  of  the  state  for  a  certain 
prescribed  period  before  his  election.  The  period  varies 
for  the  different  offices  and  in  the  various  states.'  The 
period  of  residence  required  must  be  complete  at  the  date 
of  election,  and  it  is  not  sufficient  that  the  candidate  elect 
should  have  completed  the  term  of  residence  at  the  com- 
mencement of  the  term  of  office  or  before  qualification.* 
The  residence  of  a  consul  in  a  foreign  coantry,  on  account 
of  his  official  duties  as  such,  does  not  change  his  domicile 
so  as  to  disqualify  him  from  holding  office  on  his  return.' 

Illustrations. — The  constitution  of  Louisiana  provides  that 
in  case  of  "absence  from  the  state"  of  the  governor,  the  power 
and  duties  of  his  oflBce  shall  devolve  upon  the  lieutenant-gov- 
ernor. Held,  not  to  refer  to  a  mere  temporary  absence,  and  the 
fact  that  the  governor  was  at  a  place  out  of  the  state,  but  within 
a  few  hours'  ride  of  the  capital,  for  a  period  of  twenty-one  days, 
did  not  authorize  the  lieutenant-governor  to  exercise  the  functions 
of  governor:  State  v.  Graham,  26  La.  Ann.  568;  21  Am.  Rep.  551. 

§  3803.  Other  Qualifications. — A  statute  prescribing 
qualifications  to  an  officer  is  directory,  and  the  appoint- 
ment of  one  not  possessing  the  requisite  qualifications  is 
not  absolutely  void,  unless  it  is  so  expressly  enacted.' 
The  election  of  a  person  who  is  not  a  freeliolder  to  an 
office  which  the  statute  requires  to  be  filled  by  a  free- 
holder is  simply  void.' 

'  McCarthy    v.    Froelke,    63    Ind.  Parker   v.    Smith,    3    Minn.    240;    74 

507.  Am.  Deo.  749. 

■■'  State  V.  Kilroy,  86  Ind.  118.  *  Wheat  v.  Smith,  50  Ark.  266. 

^  8ee    the    several    state    constitu-  *  8t.  Louis  Co.  Court  v.  Sparks,  10 

tions.  Mo.  117;  45  Am.  Deo.  355. 

«  State  V.  MoMillen,  23  Neb.  385;  '  Spear  i>.  Robinson,  29  Me.  531. 
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§  3804.  Disqualifications  of  Officers.  —  All  persons  not 
possessing  the  required  constitutional  or  statutory  quali- 
fications are,  of  course,  disqualified  from  holding  office, 
and,  in  addition  to  such  disqualifications,  there  are  a  num- 
ber of  express  ones,  of  which  the  following  are  some  of 
the  principal.  A  person  may  not  hold  incompatible 
offices;  if  he  accepts  an  office  incompatible  with  one  he 
already  holds,  the  latter  is  ipso  facto  vacated;'  and  if  his 
election  to  both  is  simultaneous,  by  accepting  one  he  re- 
jects the  other.'  Incompatibility  arises  where  the  func- 
tions of  the  two  offices  are  inconsistent  with  their  being 
exercised  by  the  same  person;  such  as  being  judge  and 
clerk  of  the  same  court;  the  officer  who  presents  his  ac- 
count for  audit  and  the  officer  who  passes  upon  it;  judge 
and  deputy  sheriff";'  governor  of  a  state  and  member  of 
its  legislature;  justice  of  the  peace  and  judge  of  the 
appellate  court;*  sheriff  and  justice  of  the  peace.'  It  is 
also  usually  provided  that  no  person  shall  hold  offices  in 
two  departments  of  the  same  government  at  the  same 
time,  or  two  lucrative  offices,*  or  both  a  federal  and  a 
state  office;'  or  be  qualified  for  re-election  for  a  definite 
period,  after  holding  office;*  or  be  eligible  while  a  public 
defaulter;'  or  after  having  used  money  corruptly  to  pro- 
cure  election; '"   or    after   being    concerned  in   a  duel." 

'  People    V.   Hauifan,   96  111.   420;        «  Crawford  v.  Dunbar,  52   Cal.  36; 

Stubbs   «.  Lee,   64  Me.   195;    18  Am.  Howard   v.  Shoemaker,   35   Ind.   115; 

Hep.  251;  People  v.  Nostrand,  46  K.  State  v.  Kirk,  44  Ind.  401;   15  Am. 

Y.  375;  State  v.  Goff,  15  R.  I.  505;  2  Rep.  239;  Dailey  v.  State,  8  Blackf. 

Am.  St.  Rep.  921.  329;  Smith  v.  Moore,  90  Ind.  294. 
2  Cotton  V.  Phillipa,  56  N.  H.  220.  '  People  v.  Brooklyn  Common  Coun- 

'  People  V.   Green,   58  N.   Y.  495;  oil,  77  N.  Y.  503;  33  Am.  Rep.  659; 

State  V.  GoS,  15  R.  I.  505;  2  Am.  St.  State  v.  De  Gross,  53  Tex.  387;  State 

Rep.  921.  V.  Clark,  3  Nev.  566. 

*  Barnum  v.  Gilpin,  27  Minn.  466;         *  Horton   v.  Watson,  23  Kan.  229; 
38  Am.  Rep.  304;  Mohan  v.  Jackson,  Gorrell  v.  Bier,  15  W.  Va.  311. 

52  Ind.  599;  Commonwealth  v.  Binns,  » Cawley  v.  People,  95  111.  249;  Hos- 

17   Serg.  &  R.  221;   State   v.   Feible-  kins  v.  Brantley,  57  Miss.  814. 

man,  28  Ark.  424.  '•  Commonwealth  v.  W^ alter,  86  Pa. 

*  Stubbs  V.  Lee,  64  Me.  195;  18  Am.  St.  15. 

Rep.  25);  Wilson  ».  King,  3  Litt.  457;        "Cochran  v.  Jones,  14  Am.    Law 
14  Am.  Dec.  84;   State  Bank  v.  Cur-    Reg.  222. 
ran,  10  Ark.  142. 
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Where  the  statute  imposes  certain  duties  to  be  per- 
formed by  an  officer  after  the  expiration  of  his  term, 
their  performance  does  not  constitute  a  place  or  office  of 
trust  or  profit,  so  as  to  disqualify  him  from  holding  an- 
other office  at  the  same  time.*  Where  county  commis- 
sioners in  good  faith  refuse  to  induct  into  office  one  duly 
elected  on  the  ground  that  he  is  disqualified,  and  in  a 
suit  to  try  the  title  to  the  office  it  is  decided  that  he  was 
qualified,  he  cannot  recover  from  them  as  damages  the 
profits  of  the  office  of  which  he  was  deprived.^  A  public 
offer  to  the  electors  by  a  candidate  for  public  office  to 
perform  the  duties  of  the  office  for  less  than  the  legal  sal- 
ary or  fees  invalidates  his  election.'  One  who  was  dis- 
qualified under  the  constitution  to  "hold  office"  at  the 
time  of  his  election  is  eligible  if  the  disability  was  re- 
moved before  the  issuing  of  the  certificate  and  taking 
possession  of  the  office.^  Public  officers  are  not  per- 
mitted to  be  interested  in  contracts  pertaining  to  their 
office,  and  a  public  officer,  as  a  school  director  or  trustee, 
will  not  be  allowed  while  so  acting  to  take  a  contract  re- 
lating to  the  matters  of  his  office.'  A  judge  is  disquali- 
fied from  sitting  in  a  case  in  the  result  of  which  he  is 
interested  as  advocate  or  counsel,  or  where  any  relation- 
ship or  affinity  exists  between  him  and  either  party.* 

Illustrations. — The  California  constitution,  article  4,  sec- 
tion 20,  provides  that  "no  person  holding  a  lucrative  office 
under  the  United  States  ....  shall  be  eligible  to  any  civil 
office  of  profit  under  the  state."  Held,  that  one  who  accepts  a 
federal  office  loses  his  right  to  the  state  office  then  held  by  him: 
People  V.  Leonard,  73  Cal.  230.  Under  the  Indiana  constitution, 
a  judicial  officer  is  ineligible  to  a  political  office  the  term  of 
which  begins  before  the  expiration  of  the  judicial  term.  The 
term   of  a  justice  of  the  peace   expired  at  midnight  of  the 

>  McNeill  V.  Somers,  96  N.  C.  467.  •  Privett  v.  Biokford,  26  Kan.  52; 

■'  Hannon    v.    Grizzard,   96    N.   C.  40  Am.  Rep.  301. 

293.  °  Pickett  v.  School  District,  25  Wis. 

'State   V.    Collier,    72   Mo.    13;    37  551;  3  Am.  Rep.  105. 

Am.  Rep.  417;  Carrothers  v.  Russell,  *  Moses  v.  Julian,  45  N.  H.  52;  84 

53  Iowa,  346;  36  Am.  Rep.  222.  Am.  Deo.  114. 
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16th.  Held,  that  he  was  ineligible  to  the  office  of  township 
trustee  voted  for  on  the  5th,  the  statute  requiring  the  certificate 
of  election  to  issue  the  day  following,  and  the  term  of  office  to 
begin  at  the  expiration  of  ten  days  from  the  day  of  election: 
Vogel  V.  State,  107  Ind.  374.  The  Indiana  constitution  declares 
that  no  person  shall  hold  more  than  one  lucrative  office  at  the 
same  time.  Held,  that  a  postmater  cannot  be  a  township  trus- 
tee: Foltz  V.  Kerlin,  105  Ind.  221;  55  Am.  Rep.  197.  The  con- 
stitution of  Virginia,  article  7,  section  6,  provides  that  "  sheriffs 
shall  hold  no  other  office."  Held,  that  the  acceptance  by  a 
sheriff  of  the  office  of  a  sampler  of  tobacco  of  itself  vacated  the 
sheriff's  office,  and  that  no  proceedings  were  necessary  to  de- 
clare the  office  vacant:  Shell  v.  Cousins,  77  Va.  328. 

§  3805.  Official  Bonds.— Nearly,  if  not  all,  the  holders 
of  public  ministerial  offices  in  the  United  States  are  re- 
quired to  furnish  bonds  for  the  faithful  performance  of 
their  duties.  Such  bonds  are  required  by  statutes,  which 
usually  prescribe  their  condition,  penalties,  and  the  num- 
ber and  qualifications  of  the  sureties  necessary  for  their 
acceptance.  An  officer  must  give  the  required  bond 
before  he  can  enter  on  the  performance  of  his  duties.' 
And  where  an  officer  is  elected  for  a  new  term,  he  should 
give  a  new  bond,  and  his  sureties  are  discharged  on  a 
bond  given  for  one  term  after  his  election  for  a  new  term.^ 
Where  the  statute  provides  that  before  one  can  act  in  a 
certain  office  he  shall  give  a  bond,  approved,  etc.,  before 
he  can  claim  so  to  act,  he  must  show  that  his  bond  was 
approved  before  be  entered  on  the  office.'  Where  a  bond 
is  delivered  to  third  persons,  who  deliver  it  to  the  obligee, 
and  such  bond  is  not  deposited  as  an  escrow,  it  cannot  be 
avoided  by  the  sureties  upon  the  ground  that  they  signed 
the  bond  upon  the  condition  that  it  should  not  be  deliv- 
•ered  unless  it  should  be  executed  by  other  persons,  who 
did  not  execute  it,  and  that  the  ownership  of  more  prop- 
erty should  be  qualified  to,  which  was  not  done,  when  it 
appears  that  the  obligee  had  no  notice  of  such  conditions, 

'  Jackson  v.  Simonton,  4  Cranch  C.         '  Rounds  v.  Mansfield,  38  Me.  586; 
C.  255.  Hounds  v.   Bangor,  46  Me.   541;    74 

■'  People  V.  Aikenhead,  5  Cal.  106.       Am.  Deo.  469. 
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and  there  is  nothing  in  the  bond  or  the  manner  of  its  ex- 
ecution to  put  him  on  inquiry,  and  also  that  he  has  been 
induced  upon  the  faith  of  such  bond  to  act  to  his  own 
prejudice.'  If  a  person  give  bond  for  the  faithful  dis- 
charge of  the  duties  of  an  office,  it  is  an  admission  of  his 
appointment  to  that  office,  so  far  as  to  make  him  liable  for 
official  misconduct  or  neglect  of  duty.^  In  a  bond  with 
sureties  given  by  an  officer  to  the  government,  it  is  sufiB- 
cient  to  make  the  bond  valid  as  a  common-law  obligation 
that  it  is  voluntarily  given,  and  that  the  office  and  the 
duties  assigned  to  the  officer,  and  covered  by  the  bond,  are 
duly  authorized  by  law.'  If  there  is  a  substantial  con- 
formity in  the  bond  to  the  terms  of  the  statute,  and  no 
obligation,  which  is  not  imposed  by  the  statute,  be  added, 
the  bond  is  good  as  a  statutory  bond,  and  the  summary 
remedies  afforded  by  the  statute  should  be  allowed  to 
enforce  it.*  Frequently,  the  bond  is  signed  by  some  of 
the  sureties  conditionally  on  the  names  of  others  being 
obtained  to  it,  and  those  signing  seek  to  evade  responsi- 
bility on  the  ground  that  such  other  signatures  have  not 
been  obtained.  Such  a  defense,  however,  is  not  main- 
tainable, unless  it  is  shown  that  the  obligee  had  actual  or 
constructive  notice  of  the  condition.*  As  to  the  time 
when  the  liability  on  the  bond  commences,  it  is  held  that 
such  liability  dates  from  the  time  of  the  delivery,  and  not 
from  the  time  of  acceptance."  It  is  essential  that  official 
bonds  should  be  duly  delivered  and  accepted.  The  ac- 
ceptance generally  consists  of  the  approval  by-  some 
person  or  body  upon  whom  the  duty  devolves  by  law, 
and  the  sureties  cannot  set  up  as  a  defense  to  an  action 
upon  their  bond  that  its  approval  by  the  proper  officer 

1  Taylor  Co.  v.  King,  73  Iowa,  153;    Am.  Deo.  566;  Goodrum  v.  Carroll,  2 
5  Am.  St.  Rep.  666.  Humph.    490;     37     Am.     Deo.    564; 

2  Barada  v.  Caundelet,  8  Mo.  644.        United  States  v.   Humason,   6  Saw. 
'  United  States  v.  Rogers,  28  Fed.     199;  Boykin  v.  State,  50  Miss.  375. 

Rep.  607.  °  State  v.  Peck,  53  Me.  284. 

*  Bouring  v.  Williams,  17  Ala.  510;        "  Broome  v.  United  States,  15  How. 
Polk  V.  Plummer,  2  Humph.  500;  37     143. 
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was  defective.*  In  Michigan  the  duty  of  deciding  upon 
the  suflSciency  of  official  bonds,  and  of  accepting  or  re- 
jecting them,  is  held  to  be  judicial,  while  in  Arkansas  it  is 
classed  among  ministerial  functions.^  Where  a  power  of 
attorney  authorizing  the  execution  of  an  official  bond, 
signed  by  a  number  of  persons,  but  with  the  names  of 
several  persons  who  had  signed  it  erased,  was  presented 
to  a  judge,  it  was  his  duty  to  investigate  the  matters  of  the 
erasures,  and  not  having  done  so,  the  approval  of  the 
bond  was  improper,  and  the  bond  itself  void.'  Where  a 
statutory  bond  contains  conditions  in  excess  of  those 
specified  in  the  statute,  it  is  valid  so  far  as  it  imposes 
obligations  so  authorized,  but  the  stipulations  which  are 
in  excess  of  the  statutory  requirements  may  be  rejected 
as  surplusage.*  Where  the  principal  has  failed  to  sign 
the  bond,  but  it  has  been  executed  by  the  sureties  and 
delivered  in  accordance  with  the  statute,  and  there  i& 
nothing  to  show  that  it  was  so  delivered  upon  any  condii-- 
tion  that  the  principal  should  also  sign  it,  the  sureties-. 
are  liable.' 

Illustrations. — A   county   collector,  owing  two  thousand'' 
seven  hundred  dollars  of  taxes  not  paid  over,  concealed  about- 
four  thousand  five  hundred  dollars  on  his  person,  and  set  out- 
on  horseback,  unarmed,  from  his  residence  to  go  to  the  county 
seat  to  pay  it  over.    On  the  way,  he  was  attacked  by  a  highway- 
robber,  and  some  three  thousand  three  hundred  dollars  was; 
taken  from  him.     Held,  that  he  was  negligent  in  carrying  rojore; 
than  the  amount  required,  and  that  it  was  for  the  jury  to  sxy 
whether  he  was  not  negligent  in    going  unarmed,  and  that, 
being  negligent,  his  sureties  would  be  liable:  State  v.  Houston, 
78  Ala.  576;  56  Am.  Rep.  59.     An  officer,  holding  for  a  definite 
terra,  and  until  the  appointment  of  his  successor,  gave  a  bond 
for  good  behavior  during  his  term.     Held,  that  the  bond  did 
not  extend  until  the  actual  appointment  of  his  successor,  but 

'  People  V.  Edwards,    9  Gal.    286;  Blatohf.  1;  State  ».  Findlay,  10  Ohio, 

McCracken  v.  Todd,  1  Kan.  148.  51;  Treasurer  v.  Bates,  2  Bail.  362. 

2  Bay  Comity  v.  Brook,  44  Mich.  45;  ^  Trustees  v.  Scheik,  10  111.  App.  51,- 

Oliver  v.  Martin,  36  Ark.  134.  Smith    v.   Supervisors,    59    111.    414;. 

*  Bracken  County  v.  Daum,  80  Ky.  Wildcat  Branch  v.  Ball,  45  Ind.  213; 

388.  Nash  v.   Fugate,   32  Gratt.   595;    34 

'  United    States    v.    Mynderae,    1  Am.  Rep.  780. 
375 
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only  for  a  reasonable  time  for  such  appointment:  Mayor  etc.  of 
Rahway  v.  Crowell,  40  N.  J.  L.  207;  29  Am.  Rep.  224.  A  school 
district  treasurer  deposited  school  money  in  a  bank,  to  his  own 
individual  credit,  directing  the  bank  to  pay  out  of  it  certain 
school  district  bonds  about  maturing,  payable  at  that  bank. 
The  bank  failed,  and  the  money  was  lost.  Held,  that  the  treas- 
urer was  liable  for  it  in  an  action  on  his  bond:  Ward  v.  School 
District,  10  Neb.  293;  35  Am.  Rep.  477.  Section  164  of  the 
Alabama  code  provides  that  the  bonds  of  certain  public  officers 
"shall  be  invalid  and  insufficient  in  law,"  unless  the  sureties 
respectively  reside  in  the  county  wherein  the  duties  of  the  offi- 
cer are  to  be  performed.  Held,  that  a  bond  is  not  void  because 
of  the  non-residence  of  one  or  more  of  the  sureties:  State  v. 
Flinn,  77  Ala.  100.  Where  the  statutory  condition  of  a  bond 
was  "for  the  two  years  ensuing  the  first  day  of  February,"  and 
the  condition  of  the  bond  as  executed  was  "  for  the  two  years 
ensuing  the  1st  of  January,"  held,  that  the  variance  was 
immaterial:   Wimpey  v.  Evans,  84  Mo.  144. 
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§  3807.  When  the  term  commences. 
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§  3806.  In  General.  —  A  "term"  uniformly  designates 
a  "  fixed  and  definite  period  of  time."  Ofiicers  removable 
at  the  pleasure  of  another  officer,  or  who  must  be  re- 
moved on  the  occurrence  of  an  uncertain  event,  do  not 
hold  office  for  a  term  so  as  to  bring  them  under  the  pro- 
Tisions  of  a  constitution  authorizing  their  election  "  for 
such  terms  "  as  are  prescribed  by  law.'  The  tenure  of  an 
office  which  is  held  by  executive  appointment,  and  having 
no  term  for  its  duration  fixed,  can  be  filled  at  the  execu- 
tive pleasure,  is  not  enlarged  by  a  constitution  which 
provides  that  "  the  duration  of  all  offices  not  fixed  by  this 
constitution  shall  never  exceed  four  years."  Such  a  pro- 
vision is  a  restriction  upon  the  legislature,  and  applies  to 
offices  held  during  good  behavior,  or  for  a  longer  term 
than  four  years.^  Where  the  duration  of  the  appoint- 
ment of  special  commissioner  is  not  limited  by  law,  but 
is  left  to  the  discretion  of  the  court,  according  to  the 
exigencies  of  the  various  cases  that  may  arise,  and  the 
duration  of  the  appointment  be  not  limited  as  to  time  by 
the  court,  in  the  order  of  appointment,  the  appointment 
continues  until  the  duties  of  the  office  are  discharged.* 
Where  tenure  of  a  court's  office  is  fixed  by  the  constitu- 
tion, the  incumbent  elected  to  fill  the  office  or  a  vacancy 

'Speed  V.  Crawford,  3  Met.  (Ky.)        =  States.  Crozat,  8  La.  Ann.  29,5. 
207.  '  Williams  v.  Bowman,  3  Head,  678. 
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is  entitled  to  hold  to  the  full  end  and  term  of  the  period 
guaranteed  by  the  constitution/  If  a  statute  under 
which  a  person  is  elected  to  office  is  silent  as  to  his  term 
of  office,  but  provides  that  an  election  shall  be  held  every 
two  years,  he  holds  until  his  successor  qualifies;^  and 
where  such  a  law  provides  that  an  officer,  when  appointed, 
shall  serve  for  two  years,  and  until  his  successor  is  ap- 
pointed and  qualifies,  in  the  event  of  a  failure  to  appoint 
a  successor,  the  incumbent  continues  to  hold  as  an  officer 
de  jure  until  his  successor  is  duly  appointed  and  qualified.* 
Where  the  constitution  of  a  state  provides  that  certain  offi- 
cers shall  be  elected  by  the  people,  and  gives  the  legisla- 
ture power  to  fix  the  term  of  office  and  time  and  mode 
of  election,  after  the  legislature  has  taken  action  in  the 
matter,  and  the  office  has  been  filled,  a  statute  extending 
the  term  of  the  incumbent  is  unconstitutional/  Where 
the  manner  of  filling  a  pre-existing  office  is  changed  by  a 
constitution,  the  office  and  the  salary  belonging  to  it  are 
terminated/  The  tenure  of  ministerial  offices  is  gen- 
erally at  pleasure/ 

§  3807.  When  the  Term  Commences. — Where  no  time 
is  fixed  by  law  for  the  commencement  of  an  official  term,  it 
begins  to  run  from  the  date  of  the  appointment/  Usually 
the  constitution  or  statute  by  which  the  office  is  created 
fixes  the  date  of  its  commencement.  The  term  of  the  first 
incumbent  of  an  office  generally  begins  on  a  day  certain 
named  in  the  constitution  or  statute,  and  the  commence- 
ment of  subsequent  terms  is,  as  a  rule,  fixed  to  take  place  on 
a  day  named  or  on  the  election  and  qualifying  of  the  candi- 
date.   Where  no  time  is  fixed  at  which  a  term  of  office  is  to 

'  Banton  v.  Wilaon,  .4  Tex.  400.  '  Reynolds    v.     McAfee,    44    Ala. 

'  Cordiell  v.  Frizell,  1  Nev.  130.  237. 

»  State  V.  Howe,  25  Ohio  St.  588;  18  "  Field  v.  Girard  College,  54  Pa.  St. 

Am.   Rep.   321;    State  v.  Pearcy,   44  233. 

Mo.  149.  '  Attorney-General  v.  Love,  39  N. 

•  People  V.   Bull,   46  N.  Y.   57;  7  J.  L.  476;  23  Am.  Rep.  234. 
Am.  Rep.  302. 
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tegin,  the  party  elected  may  enter  upon  the  discharge  of 
the  duties  of  the  office  upon  receiving  his  certificate  and 
qualifying.^  A  ballot  cannot  be  so  interpreted  as  to  make 
it  contradictory  to  its  terms.  If  it  specifies  a  certain  date 
on  which  the  term  of  office  is  to  commence,  such  specifi- 
cation must  control,  although  the  term  might  have  been 
-declared  to  commence  at  the  date  of  the  election.^ 

Illustrations. — Under  the  Minnesota  Laws  of  1883,  chapters 
1,  2,  and  3,  adopted  January,  1884,  that  "the  official  year  for 
the  state  of  Minnesota  shall  commence  on  the  first  Monday  in 
January  of  each  year,  and  all  terms  of  office  shall  termiij^te  at 
that  time,  and  the  general  election  shall  be  held  on  the  first 
Tuesday  after  the  first  Monday  in  November";  that  after  1884, 
elections  should  be  biennial,  and  terms  expiring  in  1886  should 
extend  to  1887,  —  held,  that  terms  of  state,  county,  or  other 
officers  elected  in  November,  1883,  commenced  on  the  first 
Monday  of  January,  1884:  State  v.  Frizzell,  31  Minn.  460.  Re- 
lator, having  been  elected  in  1880  to  fill  an  unexpired  term  as 
county  commissioner,  ending  in  1882,  was,  in  1882,  elected  as 
his  own  successor,  but  the  clerk's  certificate  erroneously  recited 
and  relator  claimed  that  his  second  term  did  not  begin  until 
1883.  No  one  was  elected  at  the  regular  election  in  1884.  Ap- 
pellant was  elected  at  the  general  election  in  1886.  Held,  that 
relator  was  entitled  to  hold  over  at  the  expiration  of  his  second 
terra  until  his  successor  was  elected  and  qualified,  but  appellant, 
having  been  elected  at  the  general  election  in  1886,  at  which 
all  vacancies  were  to  be  filled,  was,  upon  qualifying,  entitled  to 
the  office:  Parcel  v.   State,  110  Ind.  122. 

§  3808.  When  the  Term  Ends.  —  As  a  general  rule,  an 
office  terminates  on  the  expiration  of  the  period  of  time 
for  which  the  officer  was  elected  or  appointed,  or  upon  the 
election  and  qualification  of  his  successor,  or  on  the 
completion  of  the  duties  of  the  office,  or  on  the  death, 
removal,  or  resignation  of  the  incumbent,  or  on  the 
happening  of  any  other  event  which  may  be  prescribed 
by  the  constitution  or  law  creating  the  office  as  that  upon 
which  it  shall  terminate.  Where  commissioners  were 
appointed  to  cause  a  certain  work  to  be  completed  within. 

1  McGee  v.  Gill,  79  Ky.  106.  '  Loubat  v.  Le  Roy,  15  Abb.  N.  C.  1. 
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three  years,  their  powers  ceased  at  the  expiration  of  th& 
three  years,  even  though  the  work  was  not  completed.' 
"Where  officers  commissioned  before  the  adoption  of  a 
constitution  were,  upon  its  adoption,  to  hold,  not  until 
the  expiration  of  their  terms  of  office,  but  only  until  new 
appointments  were  made  under  the  new  government,  such 
new  appointments  must  be  made  constitutionally,  other- 
wise the  incumbents  will  continue  in  office.'^  In  Missis- 
sippi, all  officers  are  elected  for  a  term  which  expires  at 
the  general  election  for  the  respective  offices,  and  where  a 
judicial  district  was  created  after  the  general  election,  and 
a  special  election  of  judge  was  had,  his  term  of  office  ex-  , 
pired  at  the  general  election  next  succeeding  his  special 
election.*  An  election  under  the  provisions  of  the  Mary- 
land constitution  to  fill  a  vacancy  in  the  office  of  clerk  of 
the  circuit  county  court,  caused  by  the  death  of  the  in- 
cumbent during  his  term,  is  not  for  the  unexpired  residue 
of  such  term,  but  for  the  full  term  of  six  years  from  the 
day  of  the  election.^  In  North  Carolina,  it  is  held  that 
the  term  of  a  constable  expires  at  the  instant  when  his 
successor  gives  bonds  and  qualifies,  and  not  on  the  day 
of  the  term  corresponding  with  that  on  which  he  was  ap- 
pointed.' Under  the  constitution  of  Wisconsin,  which 
provides  that  certain  officers  shall  be  chosen  once  jn  every 
two  years,  and  as  often  as  vacancies  shall  happen,  it  is 
held  that  when  a  person  is  legally  elected  to  fill  such  a 
vacancy  it  is  for  a  term  of  two  years,  and  not  for  the  un- 
expired term  of  his  predecessor.^  A  constitutional  pro- 
vision that  no  person  shall  hold  the  office  of  judge  of  any 
court  after  he  has  attained  the  age  of  seventy  years  does 
not  apply  to  justices  of  the  peace.'  Where  the  statute 
provides  that  officers  shall  hold  until  their  successors  are 
qualified,  an  officer  continues  such  until  the  qualification 

J  Nichols  V.  Comptroller,  4  Stew.  &  If.  "  State  v.  Wilroy,  10  Ired.  329. 

154;  Banner  v.  MoMurray,  1  Dev.  218.  "  Attorney-General  v.  Brunst,  3  Wis. 

2  State  V.  Dubuo,  9  La.  Ann.  237.  787. 

»  Smith  V.  Halfacre.  7  Miss.  .582.  '  Keniston  v.  State,  63  N.  H.  37;  56 

*  Sansbury  v.  Middleton,  11  Md.  296.  Am.  Rep.  486. 
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of  a  successor,  notwithstanding  the  acceptance  of  his 
resignation.'  Where  judges  are  elected  by  the  legislature, 
and  there  is  no  express  constitutional  provision  to  the 
contrary,  a  judge  elected  in  place  of  one  dying  in  office 
holds  for  the  full  term,  and  not  simply  for  the  unexpired 
term.^ 

Illustrations. — The  Maryland  constitution  of  1867,  article 
2,  section  11,  provides  that  ''  in  case  of  any  vacancy,  during  the 
recess  of  the  senate,  in  any  office  which  the  governor  has  power 
to  fill,  he  shall  appoint  some  suitable  person  to  said  office,  whose 
commission  shall  continue  in  for^ce  until  the  next  session  of  the 
legislature,  or  until  some  other  person  is  appointed  to  the  same 
office,  whichever  shall  first  occur."  Held,  that  the  longest  term 
of  service  of  a  person  so  appointed  was  to  the  end  of  the  next 
legislature:  Kroh  v.  Smoot,  62  Md.  172.  The  constitution  of 
Missouri  authorizes  judges  to  hold  ofiice  during  a  fixed  term, 
and  until  their  "  successors  "  are  "  elected  and  qualified."  In 
case  of  a  "  vacancy  "  by  death,  the  governor  is  to  order  a  new 
election.  A,  a  judge,  was  elected  for  a  term  expiring  on  the 
first  Monday  of  January,  1875.  In  November,  1874,  B  was 
elected  as  his  successor,  was  duly  sworn,  and  was  a  person 
qualified  for  the  office,  but  two  days  before  the  commencement 
of  his  term  he  died.  Held,  that  A's  right  to  hold  over  ceased 
with  B's  qualification,  and  did  not  revive  with  his  death,  and 
that  a  new  election  was  authorized:  State  v.  Seay,  64  Mo.  89;  27 
Am.  Rep.  206. 

§  3809.  Vacancies. — The  power  to  elect  to  office  in- 
cludes the  lesser  and  necessary  power  to  fill  vacancies,' 
but  a  vacancy  does  not  arise  until  the  term  of  service  ex- 
pires, or  until  the  death,  removal,  resignation,  abandon- 
ment, or  disqualification  of  the  incumbent.*  A  vacancy 
in  an  office  must  be  established  in  a  proceeding  regularly 
tending  to  that  end,^  but  it  may  be  created  by  a  parol 
resignation."  A  right  to  supply  a  place,  vacant  by  the 
death  or  disability  of  the  incumbent,  includes  the  right 
to  supply  a  vacancy  caused  by  his  resignation.'    Where  a 

•  Jones  V.  JeffersoD,  66  Tex.  576.  '  Stokes  u  Kirkpatrick,  1  Met.  (Ky.) 
'  Ex  parte  Meredith,  33  Gratt.  119;     138. 

36  Am.  Rep.  771.  "  State  v.  Allen,  21  Ind.  516, 

'  Gorham  v.  Campbell,  2  Cal.  135.  '  State  v.  City  of  Newark,  27  N.  J. 

•  Johnston  v.  Wilson,  2  N.  H.,  202;  L.  185. 
9  Am.  Dec.  50. 
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resignation  has  been  published  to  take  effect  in  the  future, 
there  is  no  "existing  vacancy"  at  the  time  of  an  election 
before  the  resignation  takes  effect,  and  an  officer  chosen 
in  anticipation  of  the  future  vacancy  is  not  legally  elected.' 
A  statute  authorizing  the  board  of  commissioners  of  any 
county  in  which  the  office  of  recorder  shall  become 
vacant  by  death,  etc.,  to  appoint  some  person  to  supply 
the  vacancy  until  the  next  general  election,  does  not  con- 
flict with  the  provision  of  the  constitution  that  the  re- 
corder shall  be  elected.^  Under  the  Louisiana  constitution 
the  governor  may  for  a  limited  tiuie  fill  vacancies  occur- 
ring during  the  recess  of  the  senate,  but  he  has  no  power 
to  create  them.'  Under  the  constitution  of  California  the 
commission  of  an  officer  appointed  by  the  governor  to  fill 
an  existing  vacancy  expires  on  the  appointment  ofsuch 
officer  by  the  legislature;^  and  where  the  governor  is  to 
appoint  with  the  advice  and  consent  of  the  senate,  an 
appointment  made  by  him,  during  a  recess,  to  fill  a  va- 
cancy then  occurring,  is  good  for  the  rest  of  the  unexpired 
term,  or  until  the  senate  signifies  its  non-concurrence.' 
There  is  not  a  vacancy  in  a  public  office,  within  the  mean- 
ing of  the  statute  authorizing  the  governor  to  fill  vacan- 
cies, while  the  former  incumbent  continues  to  discharge 
the  duties  of  the  office,  under  the  provision  in  the  statute 
authorizing  him  to  do  so  until  a  successor  has  been  ap- 
pointed.^  In  Arkansas,  a  justice  of  the  peace,  by  accepting 
the  office  of  treasurer,  vacates  the  former,  the  one  being 
SLTL  executive  and  the  other  a  judicial  office,  and  therefore 
within  the  provision  of  the  constitution  prohibiting  the 
same  person  from  holding  such  offices  at  the  same  time.' 
Under  the  provision  of  the  Indiana  constitution  that 
"  officers  shall  continue  in  office  until  their  successors  are 
elected  and  qualified,"  no  vacancy  occurs  which  the  gov- 

1  Biddle  v.  Willard,  10  Ind.  62.  "  People    v.    Addison,    10    Cal.    1; 

'  Hedley  v.  Comm'ra,  i  Blackf.  116.  Weatherbee  v.  Cazneau,  20  Cal.  503. 
'  State  V.  Dubuc,  9  La.  Ann.  237.  "  Tappan  v.  Gray,  9  Paige,  507. 

*  People  V.  Langdon,  8  Cal.  1.  '  State  ti.  Hutt,  2  Ark.  282. 
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ernor  can  fill  by  appointment,  where  one  holding  an  ap- 
pointive oflBce  under  the  general  assembly  continues  to 
hold  it  after  the  expiration  of  his  term,  no  successor  hav- 
ing been  appointed  by  the  assembly.'  Under  the  consti- 
tution and  laws  of  Virginia,  county,  municipal,  and  district 
officers  must  qualify  before  the  day  whereon  their  terms 
respectively  begin,  else  their  offices  are  vacant,  and  the 
incumbents  continue  to  discharge  the  duties  of  the  offices 
after  their  terms  of  office  have  expired,  until  their  succes- 
sors have  qualified.^  Under  a  constitutional  provision 
that  the  governor  "  may  fill  any  vacancy  that  may  happen 

in   any  judicial  or  in   any  other  elective   office 

which  he  is  or  may  be  authorized  to  fill,  ....  but  in 
any  such  case  of  vacancy  in  an  elective  office,  a  person 
shall  be  chosen  to  said  office  at  the  next  general  election, 
unless  the  vacancy  shall  happen  within  three  calendar 
months  immediately  preceding  such  election,  in  which 
case  the  election  for  said  office  shall  be  held  at  the  second 
succeeding  general  election,"  a  "vacancy"  in  the  county 
offices  "happens"  when  a  new  county  is  created.' 

Illustrations. — A  statute  provides  that  "every  person  elected 
to  fill  any  office  in  which  a  vacancy  has  occurred  shall  hold  such 
office  for  the  unexpired  term  thereof."  Other  provisions  provide 
that  in  case  of  a  vacancy  in  the  office  of  county  commissioner 
such  vacancy  shall  be  filled  by  appointment  until  the  next  gen- 
eral election.  Held,  that  the  section  applies  to  the  office  of  county 
commissioner,  and  that  A's  term  having  become  vacant,  and  B 
having  been  appointed  to  fill  the  vacancy,  and  C  having  been 
elected  at  the  next  general  election,  C  was  entitled  to  the  office 
only  for  the  remainder  of  A's  unexpired  term,  and  not  for  a  full 
term:  Parmater  v.  State,  102  Ind.  90.  No  term  of  office  was 
fixed  by  California  act  of  April  1,  1878,  whereunder  police  com- 
missioners of  San  Francisco  were  appointed  by  the  district 
judges.  The  California  constitution  of  1879  abolished  the  dis- 
trict courts,  but  made  no  specific  provision  for  police  commis- 
sioners. Held,  that  in  1884  there  was  no  vacancy  in  the  office 
which  the  governor  could  fill:  People  v.  Havimond,  66  Cal.  654. 

'  State  V.  Harrison,  113  Ind.  234;  3        "  Walsh  v.  Commonwealth,  89  Pa. 
Am.  St.  Eep.  663.  St.  419;  33  Am.  Rep.  771. 

'  Johnson  v.  Mann,  77  Va.  265. 
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The  charter  of  the  city  of  Brooklyn  prohibits  every  alderman 
from  holding  "any  other  public  office,"  and  provides  that  by 
election  to  and  acceptance  of  "such  public  ofiBce,"  "  his  office  as 
such  alderman  shall  immediately  become  vacant,"  and  a  spe- 
cial election  shall  be  held  to  fill  the  vacancy.  An  alderman 
was  elected  representative  to  Congress,  and  accepted  the  office. 
Held,  that  his  office  as  alderman  immediately  became  vacant; 
no  judicial  proceeding  was  necessary  to  determine  his  title;  and 
it  was  the  duty  of  the  defendant  to  order  a  special  election  to 
fill  the  vacancy:  People  v.  Com.  Gotcncil  of  Brooklyn,  77  N.  Y. 
503;  33  Am.  Rep.  659. 

§  3810.  Holding  over.  —  An  officer  whose  term  has 
expired  has  no  right  at  common  law  to  hold  over  by 
reason  of  the  failure  of  the  proper  authorities  to  appoint 
an  officer  in  his  place  at  the  expiration  of  his  term.  Acts 
of  officers  may  sometimes  be  sustained,  under  such  cir- 
cumstances, to  protect  the  rights  of  a  third  party;  but  the 
officer  himself  cannot  claim  to  hold  over,  unless  by  some 
provision  of  law  authorizing  it.^  An  officer  elected  under 
a  law  which  is  silent  as  to  his  term  of  office,  but  which  re- 
quires an  election  to  be  held  every  two  years,  holds  until 
his  successor  qualifies.''  Under  the  constitution  of  Vir- 
ginia the  governor  is  authorized  to  continue  in  the  dis- 
charge of  the  duties  of  his  office  until  his  successor  is 
qualified.'  Where  a  state  governor,  having  received  his 
certificate,  and  supposing  he  had  been  re-elected,  held  his 
office  after  his  term  had  expired,  and  after  his  successor 
had  taken  his  oath  of  office,  approved  an  act  of  the  legisla- 
ture, such  approval  is  valid  as  the  act  of  an  officer  de  facto.* 
The  provisions  of  law  relative  to  an  officer  holding  over 
have  no  application  in  the  case  of  one  removed  from  office 
by  competent  authority .'  Where  an  officer  appointed  by 
the  governor,  by  and  with  the  advice  and  consent  of  the 
senate,  is  authorized  by  law  to  hold  his  office  for  a  term 
of  three  years,  and  until  his  successor  is  appointed  and 

1  People  V.  Tiernan,  8  Abb.  Pr.  359.        '  Ex    parte    Lawhorne.    18   Gratt. 
See  contra,  Strattou  v.  OultoH,  28  Cal.     85. 

44;  People  v.  Stratton,  28  Oal.  382.  *  State  v.  Williams,  5  Wis.  308. 

2  Cordiell  v.  Frizell,  1  Nev.  130.  »  State  v.  Hawkins,  44  Ohio  St.  98. 
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qualified,  and  no  appointment  of  a  successor  is  made  by 
the  regular  appointing  power  at  the  expiration  of  his 
term  of  three  years,  the  office  does  not  become  vacant; 
but  the  incumbent  holds  over  as  a  de  jure  officer  until  his 
successor  is  duly  appointed  and  qualified/  Where  a  state 
constitution  provides  that  "  the  general  assembly  shall 
not  create  any  office  the  tenure  of  which  shall  be  longer 
than  four  years,"  one  who  holds  an  office  created  by  the 
general  assembly,  the  term  of  which  is  four  years,  is  not 
prevented  from  holding  over,  after  the  expiration  of  his 
term,  until  his  successor  is  elected  and  qualified.^ 

Illustrations. — The  law  provided  that  an  office  should  be 
filled  by  the  governor,  by  and  with  the  advice  of  the  senate, 
and  that  in  case  of  a  vacancy  .happening  during  a  recess  of  the 
senate,  the  governor  alone  might  appoint  till  the  senate  met, 
and  that  the  officer  should  hold  for  three  years,  and  until  his 
successor  was  appointed.  The  three  years'  term  of  an  officer 
duly  appointed  expired  during  the  recess  of  the  senate.  Held, 
that  there  was  no  vacancy,  that  the  governor  could  not  appoint, 
and  that  the  officer  should  hold  until  the  senate  met:  State  v. 
Howe,  25  Ohio  St.  588;  18  Am.  Rep.  321.  The  constitution  of 
Indiana,  article  15,  section  3,  provides  that  officers  holding  for 
given  terms  shall  hold  over  until  their  successors  shall  have 
been  "  elected  and  qualified."  Held,  to  apply  to  an  officer 
elected  by  the  legislature,  and  that,  where  the  legislature  ad- 
journed without  electing  a  successor  to  the  incumbent  of  the 
office,  there  was  no  vacancy,  and  the  appointment  of  a  succes- 
sor by  the  governor  was  inoperative:  State  v.  Harrison,  113 
Ind.  434.  A  judge  of  probate,  before  one  term  expired,  was 
elected  for  another  term,  but  died  before  the  new  term.  The 
governor  appointed  a  successor  to  fill  the  vacancy,  and  after- 
wards, at  the  beginning  of  the  period  of  the  new  term,  on  the 
supposition  that  this  appointment  had  run  out,  appointed  an- 
other to  fill  the  supposed  vacancy.  Held,  that  the  second  ap- 
pointment was  void,  that  the  direction  of  the  constitution  was 
unambiguous,  that  a  probate  judge  elected  to  fill  a  vacancy 
should  continue  in  office  until  a  successor  was  elected  and 
qualified,  and  that  his  term  of  office  did  not  expire  at  the  end 
of  the  regular  term,  unless  some  such  elected  and  qualified  per- 
son was  ready  to  succeed  him:  People  v.  Lord,  9  Mich.  227. 

1  State  V.  Howe,  25  Ohio  St.  588;  18        »  State  v.  Harrison,  113  Ind.  434. 
Am.  Rep.  321. 
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An  assessor  of  a  city,  duly  elected  and  qualified,  having  served 
for  a  term  of  three  years,  was  re-elected  for  the  following  term, 
but  it  was  not  shown  that  he  qualified  as  such  for  that  term ;  and 
in  the  first  year  of  that  term  he  resigned,  and  was  re-elected  to 
fill  the  vacancy  for  the  remaining  two  years  of  the  term.  Held, 
that  even  if  he  did  not  qualify  for  the  second  term,  he  held 
over  under  the  previous  election  until  the  vacancy  was  filled 
and  his  acts  as  assessor  were  valid:  Bath  v.  Eeed,  78  Me.  277. 

§  3811.  Neglect  to  Qualify —After  Election.— The  qual- 
ifications after  a  due  election  or  appointment  are  usually 
prescribed  by  statute,  and  generally  consist  in  the  taking 
of  the  proper  oath  of  office  and  filing  the  statutory  bond, 
and  the  neglect  to  perform  these  acts  within  the  time  lim- 
ited, as  a  rule,  renders  the  office  vacant,  or  affords  a  ground 
for  removal.'  But  although  the  statute  declares  that  if 
the  oath  be  not  taken,  and  bond  executed  within  a  time 
named,  the  office  shall  be  vacant,  yet  if  the  person  elected 
or  appointed  has  entered  upon  the  office,  and  the  proper 
authorities  have  taken  no  steps  to  remove  him,  the  statute 
does  not  work  that  effect;^  and  where  no  time  is  fixed 
within  which  a  town  officer  shall  take  the  oath  of  office, 
his  mere  neglect  to  take  it  does  not  render  the  office 
vacant;'  but  a  candidate  for  office  who  has  not  taken  the 
oath  required  by  the  constitution  of  Missouri  within  fif- 
teen days  next  preceding  his  election  is  ineligible.*  Where 
an  officer,  required  to  be  sworn  before  entering  on  his 
duties,  takes  his  oath  before  a  person  not  authorized  to 
administer  it,  it  does  not  follow  that  his  subsequent  offi- 
cial acts  are  void,  the  general  rule  being  that  the  acts  of 
officers  de  facto,  in  which  other  parties  or  the  public  have 
an  interest,  are  valid.'  A  statute  ordering  an  officer  to 
be  sworn  in  within  ten  days  after  election  is  merely  direc- 
tory, and  a  neglect  to  take  the  official  oath  does  not  ipso 
facto  vacate  the  office;  but  the  body  of  which  he  is  a  mem- 
ber may,  for  that  cause,  declare  his  office  vacant  on  the 

1  Sprowl  V.  Lawrence,  33  Ala.  674.  *  State  v.  MoAdoo,  36  Mo.  452. 

,»  State  V.  Cooper,  53  Miss.  615.  '  State    v.   Perkins,   24   N.    J.   L. 

•  Glidden  v.  Towle,  31  N.  H.  147.        409. 
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ground  of  his  refusal  to  assume  its  responsibilities.'  lu 
an  action  for  a  public  office,  it  is  no  objection  to  the  right 
of  the  relator  to  recover  that  he  has  not  taken  the  oath  of 
office,  when  it  is  not  shown  that  he  was  officially  notified 
of  his  election.^  An  officer  must  give  the  required  bond 
before  he  can  enter  on  the  performance  of  his  duties.' 
In  Indiana  the  failure  of  an  officer  to  give  bond  within 
ten  days  after  the  receipt  of  his  commission  renders  the 
office  vacant.*  But  in  Oregon  it  is  held  that  the  right  to 
an  elective  public  office  is  not  lost  by  a  delay  in  qualifying 
beyond  the  time  specified  in  the  statute,  the  statute,  in 
this  regard,  being  directory  only.'  Where  the  failure  of 
an  officer  to  file  his  bond  seasonably  was  due  to  the  re- 
fusal to  approve  it  of  the  person  whose  duty  it  was  to  do 
so,  the  bond  may  be  filed  after  judgment  in  his  favor  in 
an  action  to  oust  a  usurper  from  the  office,  and  any  other 
act  may  then  be  done  necessary  to  entitle  him  to  discharge 
the  duties  of  the  office.'  Under  the  Revised  Statutes  of 
Texas,  article  1718,  providing  that  at  the  expiration  of 
thirty  days  from  an  election,  and  from  time  to  time  there- 
after, as  the  officers  elect  may  qualify,  each  county  judge 
shall  certify  to  the  secretary  of  state  a  statement  showing 
who  were  elected,  to  what  offices,  and  the  date  of  their 
qualification,  county  commissioners  have  at  least  thirty 
days  to  qualify.'  The  failure  of  a  district  attorney  to  file 
with  the  secretary  of  state  his  certificate  of  election,  with 
his  oath  of  office  indorsed  thereon,  as  required  by  the  stat- 
ute, prevents  his  entering  upon  the  duties  of  the  office 
until  he  has  complied  with  the  statute  in  that  regard.*. 
The  provision  of  the  Revised  Statutes  of  Missouri,  section 
652,  requiring  the  appointment  of  a  deputy  constable  to 
be  filed  in  the  office  of  the  county  clerk  of  the  county  in 

•  Kearney  v.  Andrews,  10  N.  J.  Eq.        '  State  v.  Colvig,  15  Or.  57;  Car- 
70;  State  v.  Weatherby,  17  Neb.  553.     penter  v.  Titus,  3.3  Kan.  7. 

'  People  V.  McManus,  34  Barb.  620.  «  State  v.  Dahl,  65  Wis.  510. 

'  Jackson   v.   Simonton,   4    Cranch  '  Gassin  v.  Zavalla  County,  70  Tex. 

C.  C.  255.  419. 

•  State  V.  Hadley,  27  Ind.  496.  »  State  v.  Colvig,  15  Or.  57. 
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which  he  is  appointed,  is  directory  only,  and  a  failure  to 
do  so  does  not  affect  the  official  status  as  constable.^ 

§  3812.  Resignation.  —  A  civil  officer  may  resign  his 
office  at  any  time,  and  the  President  has  no  power  to  re- 
fuse a  resignation,  and  compel  the  officer  to  continue  in 
office,^  and  a  resignation  is  sometimes  effectual  without 
being  accepted  by  the  appointing  power;'  but  after  elec- 
tion the  officer  elect  cannot  resign  until  he  has  qualified 
and  taken  possession  of  the  office,*  and  a  resignation  is 
not,  in  general,  complete  until  it  has  been  accepted  by 
the  authority  capable  of  receiving  it,  with  the  knowledge 
and  consent  of  the  person  resigning.'  Where  a  resigna- 
tion of  an  office  is  tendered  in  writing  to  the  person  au- 
thorized by  law  to  receive  it,  and  is  placed  on  file  by  him 
without  objection,  the  office  will  be  vacated,  and  the  offi- 
cer cannot  resume  it  without  a  new  appointment.*  Where 
no  particular  mode  of  resigning  an  office  is  prescribed  by 
statute,  and  the  appointment  is  not  by  deed,  the  resigna- 
tion and  its  acceptance  may  be  by  parol.'  The  resigna- 
tion of  an  officer  received  by  the  court  and  filed  by  the 
clerk  is  an  acceptance  of  the  resignation  without  an  entry 
of  an  order.'  A  person  elected  to  the  office  of  county 
judge  for  the  full  term  may  signify  his  refusal  to  qualify 
before  the  expiration  of  the  twenty  days  given  by  law  for 
that  purpose,  and  thereupon  the  office  becomes  vacant, 
and  an  appointment  may  be  made  immediately.'  A  cor- 
oner's resignation  does  not  take  effect  until  accepted  by 
the  governor.'"  In  the  absence  of  a  statute  requiring  a 
resignation  of  an  office  to  be  in  writing,  it  may  be  by 

1  State  V.  Dierberger,  96  Mo.  666;  9  v.  Clayton,  27  Kan.  442;  41  Am.  Rep. 
Am.  St.  Eep.  .380.  418. 

2  United  States  v.  Wright,  1   Mc-        "  Gates  v.  Delaware,  12  Iowa,  405; 
Lean,  509.  State  ti.   Hauss,  43  Xnd.  105;  13  Am. 

^  People  V.  Porter,  6  Cal.  26;  State  Rep.  384. 

V.  Fitts,  49  Ala.  402.  '  Van  Orsdall  v.  Hazard,  3  Hill,  243. 

'  Miller  v.  Board  of  Supervisors,  25  '  Pace  v.  People,  50  111.  432. 

Cal.  93.  '  Finch  v.  Washburn,  17  Wis.  658. 

'  State  V.  Boeoker,  56  Mo.  17;  State  "  Rogers  v.  Slonaker,  32  Kan.  191. 
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parol,  and  may  be  express  or  implied.^  In  Michigan,  the 
common-law  rule  is  in  force  that  the  resignation  of  a 
public  officer  is  not  complete  until  the  proper  authority 
accepts  it,  or  does  something  tantamount  thereto,  such  as 
to  appoint  a  successor.^  If  a  resignation  tendered  by  an 
officer  while  of  unsound  mind  is  accepted,  and  a  successor 
appointed,  who  takes  the  office,  the  loss  must  fall  on  the 
former.'  The  revocation  of  an  order  of  dismissal  and 
acceptance  of  a  resignation,  after  appointment  of  a  suc- 
cessor, do  hot  operate  to  displace  the  successor.*  A  dep- 
uty collector  of  customs  has  an  absolute  right  to  resign 
his  office.  After  his  resignation  is  final,  it  cannot  be 
withdrawn,  but  a  prospective  resignation  may  be  with- 
drawn at  any  time  before  acceptance,  and  after  acceptance 
it  may  be  withdrawn  if  the  authority  accepting  it  consents, 
and  no  new  rights  have  intervened.'  A  judge  of  the  supe- 
rior court  has  no  power  to  allow  a  motion  for  a  new  trial, 
after  a  resignation  of  his  office  has  taken  effect,  in  a  case 
tried  before  him  while  in  office.' 

Illusteations.  —  A  county  superintendent  of  schools  ad- 
dressed and  presented  to  the  county  court  of  his  county  a 
paper,  as  follows:  "The  undersigned  hereby  tenders  his  resig- 
nation as  county  superintendent  of  schools."  This  paper  was 
received  by  the  court,  and  handed  to  their  clerk  to  be  placed 
on  the  files  of  the  court,  and  was  by  him  so  filed.  Held,  that 
this  was  a  virtual  acceptance  of  the  resignation,  which  was  not 
subject  to  be  revoked  by  the  party  presenting  it:  Pace  v.  Peo- 
ple, 50  111.  432.  A  county  clerk  filed  in  the  ofiice  of  the  court 
his  resignation,  to  take  effect  at  a  future  date,  but  before  that 
date  forwarded  to  the  court  his  written  withdrawal  of  it;  but 
the  resignation,  without  his  consent,  and  against  his  express 
directions,  had  been  forwarded  to  the  governor  and  by  him  ac- 
cepted, and  another  person  had  been  appointed  clerk.  Held, 
that  the  office  did  not  become  vacant,  and  that  with  the  sanc- 
tion of  the  court  he  might  at  the  same  term  legally  withdraw 

'  Barbour  v.  United  States,  17  Ct.  *  McElrath  v.  United  States,  12  Ct. 

of  CI.  149.  of  CI.  201. 

'  Edwards  v.  United  States,  103  U.  *  Bunting «.  Willis,  27  Gratt.  144;  21 

S.  471.  Am.  Rep.  338. 

3  Blake  v.  United  States,  13  Ct.  of  '  Grifling  v.  Danbury,  41  Conn.  96. 
01.  462. 
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his  resignation,  notwithstanding  the  governor's  new  appoint- 
ment: State  V.  Boecker,  56  Mo.  17. 

§  3813.  Forfeiture.— The  right  or  title  to  an  office 
may  be  forfeited  in  numerous  ways,  as,  for  instance,  by 
failure  to  qualify  in  the  mode  and  within  the  time  pre- 
scribed by  law,  by  refusal  to  serve,  by  abandonment,  by 
permanent  removal  from  the  county  or  district  in  which 
the  duties  of  the  office  have  to  be  performed,  by  the  ac- 
ceptance of  another  incompatible  office,  or  by  malfeasance 
or  misfeasance  in  office.  In  many  of  the  states,  it  is  held 
that  the  failure  of  an  officer  elect  to  file  his  official  bond, 
and  take  the  oath  required  by  law  within  the  time  pre- 
scribed, work  a  forfeiture  of  the  office,  and  that  no  judicial 
ascertainment  of  the  forfeiture  is  necessary  before  pro- 
ceeding to  fill  the  vacancy.'  In  other  states  it  is  held 
that  statutes  requiring  officers  to  qualify  within  a  certain 
time  after  their  election  or  appointment,  or  that  they 
should  be  deemed  to  have  refused  the  office,  and  that  the 
same  should  be  filled  by  appointment,  are  merely  direc- 
tory as  to  the  time,  and  that  the  failure  of  an  officer  elect 
to  file  his  bond  and  take  the  oath  of  office  does  not  ipso 
facto  work  a  forfeiture  of  his  office.^  After  an  officer  has 
accepted  an  office,  his  refusal  to  serve  is  not  in  itself  a 
forfeiture,  but  only  a  cause  of  forfeiture,  of  the  office.'  In 
Alabama  the  failure  of  an  officer  elect  to  give  the  bond 
required  by  law,  as  a  condition  precedent  to  entering 
upon  the  discharge  of  the  duties  of  the  office,  is  in  legal 
contemplation  a  failure  to  accept;  and  a  failure  to  give 
additional  bonds,  where  required  by  law,  is  a  forfeiture  of 
the  office.*     A  county  or  district  officer  who  permanently 

'  State  V.  Tucker,  54  Ala.  205;  Peo- '  Ind.  204;  State  v.  Churchill,  41  Mo. 
pie  V.  Taylor,  57  Cal.  620;  Carpenter  41;  State  u.  County  Court,  44  Mo.  230; 
V.  Titus,  33  Kan.  7;  State  v.  Beard,     Kearney  v.  Andrews,  10  N.  J.  Eq.  70; 

34  La.  Ann.  273;  Johnson  v.  Mann,  77    People  v.  HoUey,  12  Wend.  481;  Cro- 
Va.  265;  Branham  v.  Long,  78  Va.  352.     nin  v.  Gundy,  16  Hun,  520;   State  v. 

'■'  Rosa  V.  Williamson,  44  Ga.  501;    Toomer,  7  Rich.  216. 
City  of  Chicago  v.  Gage,  95  111.  593;        »  Van  Orsdall  v.  Hazard,  3  Hill,  243. 

35  Am.  Rep.  182;  State  v.  Porter,  7        *  Thompson  v.  Holt,  52  Ala.  491. 
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removes  from  the  county  or  district,  and  talces  up  his 
residence  in  another  county  or  district,  thereby  abandons 
and  forfeits  the  office,  but  a  merely  temporary  change  of 
residence  will  not  work  a  forfeiture.'  In  New  York  the 
failure  of  an  officer  to  file  his  official  bond  is  lield  to  be  a 
ground  of  forfeiture.  But  until  the  forfeiture  is  judicially 
declared  by  a  direct  proceeding,  the  incumbent  is  right- 
fully in  office,  as  far  as  the  rights  of  third  persons  are 
concerned.^  And  in  Mississippi,  where  failure  to  file  an 
official  bond  is  declared  bylaw  to  work  a  forfeiture  of  the 
office,  the  court  will,  upon  the  allegation  by  the  proper 
officer  that  such  failure  has  occurred,  inquire  into  the  fact, 
and  if  found  true,  will  pronounce  the  judgment  of  the 
law  thereon.^  In  Pennsylvania  an  officer  who  has  omitted 
to  file  his  bond  as  required  by  law  does  not  thereby  for- 
feit his  office,  but  he  may  file  the  bond  when  objection 
is  taken  to  the  omission.^  Where  one  was  elected  circuit 
judge  before  the  war  of  the  Rebellion,  in  one  of  the  rebel 
states,  and  who,  before  the  expiration  of  his  term,  entered 
the  military  service  of  the  rebel  state,  he  thereby  forfeited 
his  office,  and  there  was  no  necessity  of  a  judicial  proceed- 
ing to  determine  the  fact  of  forfeiture.*  Where  the  con- 
stitution provides  that  in  case  of  "absence  from  the  state" 
of  the  governor,  the  powers  and  duties  of  his  office  shall 
devolve  upon  the  lieutenant-governor,  this  does  not 
refer  to  a  mere  temporary  absence,  and  the  fact  that  the 
governor  was  at  a  place  out  of  the  state,  but  within  a  few 
hours'  ride  of  the  capital,  for  a  period  of  twenty-one  days, 
did  not  authorize  the  lieutenant-governor  to  exercise  the 
functions  of  governor.* 

1  Yonkey   v.   State,    27    Ind.    236;  *  Com.  v.  Slifer,  25  Pa.  St.  23;   64 
Curry  v.  Stewart,  8  Bush,  560.  Am.  Deo.  680. 

2  Hall   V.   Luther,   13    Wend.   491;  ■■  Chisholm  «.  Coleman.  43  Ala.  204; 
Weeks  v.  Ellis,  2  Barb.  320;  Foot  v.  94  Am.  Pec.  678. 

Stiles,  57  N.  Y.  399;  Oronin  v.  Stod-  "  State  v.  Graham,  26  La.  Ann.  568; 
dard,  97  N.  Y.  271.  21  Am.  Rep.  551. 

»  Hyde  v.  State,  52  Miss.  665. 
S76 
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Illustrations. — H.,  a  state  treasurer,  who  had  heen  duly 
commissioned,  discharged  in  person  the  duties  of  his  office  un- 
til the  2ad  of  April,  1872,  when  he  left  the  state.  He  left  his 
chief  clerk,  B.,  in  possession  of  the  office.  The  governor  then 
notified  B.  that  he  must  execute  a  bond  for  the  faithful  admin- 
istration of  the  office.  The  bond  was  not  executed  to  the  gov- 
ernor's satisfaction,  and  on  the  27th  of  May,  1872,  the  office 
was  seized  by  military  force  under  the  orders  of  the  governor, 
who  then  issued  a  proclamation  declaring  the  office  vacant. 
He  then  appointed  G.  as  treasurer,  and  the  military  put  him 
in  possession  of  the  office,  and  ousted  the  employees  of  H.  H. 
then  brought  suit  to  oust  G.  Held,  that  the  governor  is  in  no 
case  authorized  to  adjudge  an  office  vacant,  and  that  the  right 
of  trial  by  jury  exists  in  every  case  where  it  is  charged  that  an 
office  has  been  forfeited:  Honey  v.  Graham,  39  Tex.  1.  The 
code  of  North  Carolina,  sections  706  and  707,  requires  the  board 
of  county  commissioners  to  meet  on  a  day  named  to  accept  the 
bonds  of  county  officers  who  are  required  to  tender  their  bonds 
on  that  day.  Held,  that  the  board  may  adjourn  on  that  day, 
and  declare  vacant  an  office,  where  the  person  elected  to  it  has 
not  perfected  his  bond:  Cole  v.  Patterson,  97  N.  C.  360. 
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CHAPTER  OXCV. 

APPOINTMENT  OF  OFFICERS. 

§  3814.     Appointment  by  public  officers. 
§  3815.     Executive  appointments. 

§  3814.  Appointment  by  Public  Officers.  —  The  power 
exercised  by  public  officers  to  make  appointments  of  in- 
ferior or  subordinate  officers  is  derived  from  the  constitu- 
tions and  laws,  whether  federal  or  state.  The  President 
of  the  United  States  is  thus  invested  with  the  power  to 
appoint  numerous  officers,  —  some  with  the  advice  and 
consent  of  the  Senate,  and  others  at  his  sole  discretion. 
Such  power  is,  also,  frequently  given  to  supply  vacancies 
occurring  between  the  periods  fixed  for  the  taking  place 
of  an  election  to  the  several  offices  designated.^  Where 
questions  arise  whether  there  is  a  vacancy  to  be  filled  bj'^ 
election  or  appointment,  or  whether  the  law  authorizes 
election  or  appointment  in  a  given  case,  the  courts  have 
jurisdiction  to  determine  the  law  of  the  case.^  By  the  ap- 
pointment of  a  successor,  the  appointing  power  recognizes 
the  fact  that  a  vacancy  has  occurred.'  An  appointment 
to  office,  made  by  a  board  of  overseers,  is  not  complete 
until  the  certificate  of  appointment  has  been  made  out  in. 
due  form,  under  the  seal  of  the  board,  and  signed  by  the 
officers  of  the  board.*  A  quorum  of  township  trustees 
must  be  present  to  make  their  appointment  of  county 
superintendent  valid.'  The  power  vested  by  statute  in 
the  judges  of  certain  judicial  districts  in  California  to 
appoint  police  comtoissioners  for  San  Francisco  is  not  a 
judicial  power,  and  was  not  continued  in  force  by  the 
new  constitution.*    Where  the  power  is  given  to  appoint 

'  See  the  proviaions  of  the  federal  '  MpGee  v.  State,  103  Ind.  444. 

and  state  constitutions  and  statutes.  *  Conger  v.  Gilmer,  32  Cal.  75. 

2  Robertson  v.  State,   109   Ind.  79;  »  State  ».  Porter,  113  Ind.  79. 

Commonwealth  v.  Messer,  44  Pa.  341;  '  Heinlen  v.  Sullivan,  64  Cal.  378. 
State  V.  Francis,  26  Kan.  724. 
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tlie  successors  to  public  officers  "at"  the  expiration  of 
their  respective  terms,  an  appointment  is  not  invalid  be- 
cause made  on  the  day  on  which  the  term  expired.'  A 
court  is  presumed  to  know  judicially  of  the  expiration 
of  the  term  of  office  of  the  sheriff,  its  executive  ofl&cer, 
whether  by  limitations  or  death,  and  in  the  appointment 
of  another  officer,  to  have  acted  on  its  judicial  knowledge.* 
A  justice  of  the  peace  has  no  authority  to  appoint  a  special 
constable  to  hold  office  during  the  continuance  of  a  camp- 
meeting,  under  a  statute  of  Indiana  providing  that  when 
an  emergency  exists  for  the  services  of  a  constable,  and 
one  is  not  convenient,  the  justice  may  appoint  one  to  act 
in  a  particular  cause  for  the  purpose  of  serving  process.' 

Illustrations.  —  The  common  council  of  Hartford,  Connecti- 
cut, having  power  in  joint  convention  to  appoint  a  prosecut- 
ing attorney,  appointed  one  person  to  that  office  by  ballot,  and 
then  two  resolutions  were  ofifered  and  passed,  one  declaring  the 
ballot  just  taken  null  and  of  no  effect,  and  the  other  declaring 
the  appointment  of  another  person.  Held,  that  the  person  ap- 
pointed by  ballot  was  entitled  to  the  office:  State  v.  Barbour,  53 
Conn.  76;  55  Am.  Rep.  65.  A  statute  vested  the  appointment 
of  officers  in  the  board  of  supervisors  and  the  judges  of  two 
courts  to  act  by  joint  ballot.  Held,  that,  on  due  notice  to  all,  a 
majority  of  all  constituted  a  quorum  able  to  make  the  appoint- 
ment: People  V.  Walker,  23  Barb.  304.  A  county  court  was 
authorized  by  law  to  fill  a  vacancy  in  the  office  of  sheriff,  when- 
ever occurring.  On  quo  warranto,  judgment  of  ouster  was  ob- 
tained against  the  incumbent,  on  the  ground  that  the  relator  had 
a  superior  title.  Held,  that  no  such  vacancy  existed:  State  v. 
Ralls  County  Court,  45  Mo.  58. 

§  3815.  Executive  Appointments. — By  the  American 
constitutions  the  power  of  appointing  and  removing  sub- 
ordinate executive  officers  is  usually  vested  in  the  chief 
executive.*  Appointments  to  office  by  whomsoever  made 
are  intrinsically  executive  acts.'    A  commission  issued 

'  People     a.     Blanding,     63     Cal.  •  In  re  Farron,  4  Woods,  49L 

333.  '  State  v.  Barbour,  53  Conn.  76;  65 

''  Saltonstall  v.  Riley,  28  Ala.  164;  Am.    Rep.   65;    Taylor  v.    Common- 

65  Am.  Dec.  334.  wealth,  3  J.  J.  Marsh.  401;  Achley'a 

»  McLain  v.  Matlock,  7  Ind.  525;  65  Case,  4  Abb.  Pr.  35;  Marburyj).  Madi- 

Am.  Deo.  746.  son,  1  Cranch,  137. 
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during  the  recess  of  the  Senate  to  fill  a  vacancy  in  aa 
office  continues  until  the  end  of  the  next  session  of 
Congress,  unless  sooner  determined  by  the  President/ 
Under  a  statute  which  empowers  the  governor,  when- 
ever a  vacancy  shall  occur  in  the  office  of  supreme 
judge,  to  order  an  election  after  two  months'  notice, 
and  to  appoint  a  person  to  fill  the  vacancy  until  the 
election  of  a  successor,  the  governor  cannot  appoint  a 
person  to  fill  out  the  unexpired  term  of  a  resigning  judge/ 
An  appointment  to  office  by  the  executive  is  complete 
upon  delivery  of  the  commission,  which  is  the  only  legal 
evidence  of  title  to  the  office/  But  the  authority  con- 
ferred by  law  upon  the  executive  to  fill  vacancies  does 
not  confer  upon  him  the  power  of  ultimately  determining 
whether  the  vacancies  actually  exist,  and  a  claimant  has 
the  right  to  have  such  question  determined  in  the  courts.'' 
And  in  the  absence  of  express  constitutional  authority, 
the  legislature  cannot  confer  on  the  governor  power  to 
remove  state  or  county  officers  arbitrarily  and  without 
hearing/  When  a  governor  ascertains  that  he  has  issued 
a  commission  to  a  person  constitutionally  ineligible,  he 
may  issue  another  to  the  person  legally  entitled  to  the 
office/  Where  a  person  has  been  nominated  to  an  office 
by  the  President,  confirmed  by  the  Senate,  and  his  com- 
mission is  signed  and  sealed,  his  appointment  is  com- 
plete; and  on  complying  with  the  conditions  established 
by  law,  his  title  to  enter  on  the  possession  of  his  office  is 
also  complete/  The  appointment  by  a  state  governor  to 
an  office  the  term  of  which  has  expired  during  a  recess  of 
the  legislature  does  not  merely  endure  till  the  next  meet- 
ing of  the  legislature,  but  vests  the  office  in  the  appointee, 

'  In  re  Alabama    Marshalship,   20  *  State  v.   Harrison,  113  Ind.  234;. 

Fed.  Rep.  379.  3  Am.  St.  Eep.  663. 

2  Calloway    v.     Sturm,     1     Heisk.  *  DuUam  v.  Wilson,  53  Mich.  392; 

764.  51  Am.  Rep.  128. 

»  Wetherbee  v.  Cazneau,  20  Cal.  503;  "  Gulick  v.  New,  14  Ind.  93;  77  Am. 

Marbury  ii.  Madison,  1  Cranch,  137;  Dec.  49. 

State.  V.  Allen,  21  Ind.  516;  83  Am.  '  United  States  v.  Le  Baron,  19  How. 

Deo.  367.  73, 
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subject  only  to  the  approv,al  of  the  legislature.'  The 
state  governor  cannot  make  an  appointment  in  the  recess 
of  the  general  assembly,  unless  the  vacancy  occurred  since 
the  adjournment  of  that  body.''  A  public  officer  appointed 
by  the  governor  during  the  recess  of  the  senate,  and 
afterwards  confirmed,  dates  his  term  from  the  original 
appointment,  and  not  from  the  time  of  the  confirmation.* 

*  People  V.  Mizner,  7  Cal.  519.  '  Shepard  v.  Haralson,  16  La.  Ann. 

'  People  V.  Forquer,  1  111.  68.  134. 
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CHAPTER  OXCVI. 

REMOVAL  OF  OFFICERS. 

§  3816.  By  whom  removable. 

§  3817.  When  removable. 

§  3818.  Mode  of  removing. 

§  3819.  Revisory  power. 

§3816.  By  Whom  Removable.  —  The  doctrine  that 
the  power  to  remove  is  incidental  to  the  power  to  appoint 
does  not  apply  to  governors  of  states.  Their  power  of 
removal  is  limited  to  the  particular  cases  provided  for  by 
statutory  enactments.*  The  power  to  remove  from  office 
belongs  to  the  power  of  appointment  only  when  the 
tenure  is  not  fixed  by  law,  but  the  office  is  held  at  the 
pleasure  of  the  authority  making  the  appointment;^  but 
in  the  absence  of  any  constitutional  or  statutory  prohi- 
bition, the  power  of  removal  is  incident  to  the  power  of 
appointment.'  Where  the  power  of  appointment  by  one 
person  or  officer  is  made  dependent  upon  the  action  of 
other  officers,  the  power  of  removal  is  not  a  necessary  in- 
cident of  the  power  of  appointment.*  The  provision  of 
a  constitution  giving  to  the  appointing  power  the  right  of 
removal  at  pleasure  of  incumbents,  the  duration  of  whose 
term  is  not  provided  for  by  the  constitution  or  declared 
by  law,  must  be  construed  to  deny  the  right  of  removal 
in  those  cases  where  the  tenure  is  defined;"  but  the  con- 
stitutional right  of  the  appointing  power  to  remove  at 
pleasure  is  not  abridged  by  an  act  providing  for  removal 
in  a  certain  way  or  for  a  certain  cause.'  A  state  governor 
has  no    power   to  revoke  a  commission  once  regularly 

iDubue  V.  Voss,  19  La.   Ann.  210;        «  Carre.  State,  111  Ind.  101. 
92  Am.  Dec.  526.  *  People  v.  Jewett,  6  Cal.  291. 

»  Collins  V.  Tracy,  36  Tex.  546.  «  People  v.  Hill,  7  Cal.  97. 

'  Newsom  v.  Cocke,  44  Miss.  352;  7 
Am.  Rep.  686. 
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issued  to  an  officer  who  is  not  removable  at  his  pleasure, 
whether  the  appointing  power  be  in  the  governor  or  else- 
where.^ Where  an  officer  is  removable  at  the  pleasure  of 
the  governor  for  certain  specified  causes  and  deficiencies, 
the  governor  need  not  specify  the  causes  of  his  removal, 
and  his  decision  is  final.^  Under  the  provisions  of  1 
New  York  Revised  Statutes,  page  123,  section  42,  the 
governor  has  the  sole  and  exclusive  power  of  removal 
and  appointment  to  office  during  the  recess  of  the  senate.' 
A  court  has  no  jurisdiction  to  remove  an  officer  in  no 
way  connected  with  the  administration  of  justice  in  the 
court,  and  over  whose  appointment  it  has  no  control,  from 
an  office  the  duties  of  which  he  is  discharging  under 
color  of  an  appointment  by  the  governor.*  A  state  offi- 
cer in  by  right  cannot  be  ousted  by  the  governor." 

Illustrations.  —  The  constitution  of  Kansas  declares  that 
each  house  of  the  legislature  "  shall  be  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  members."  The  legis- 
lature enacted  that  "  any  state,  district,  city,  county,  or  town- 
ship officer  for  whose  removal  from  office  by  impeacbment 
there  is  no  provision,"  on  conviction  of  intoxication  shall  be 
removed  from  office  by  the  court.  The  constitution  also  pro- 
vides that  "  the  governor,  and  all  other  officers  under  the  con- 
stitution,  shall  be  sul)ject  to  impeachment."  Held,  that  the 
act  is  unconstitutional,  as  vesting  in  others  the  power  exclu- 
sively delegated  by  the  constitution  to  each  house:  State  v.  Gil- 
more,  20  Kan.  551;  27  Am.  Rep.  189.  A  Kentucky  statute 
provides  that  the  commissioners  of  the  sinking  fund  "shall 
have  power,  in  their  discretion,  to  remove  any  warden,"  and  "if 
the  general  assembly  fail  or  refuse  to  concur  in  said  removal 
within  twenty  days  after  the  fact  of  removal  is  communicated 
to  it,  then  it  shall  be  the  duty  of  said  commissioners  to  rein- 
state said  warden."  Held,  that  a  removal  without  notice  or 
hearing  was  legal,  and  such  removal  immediately  terminated, 
the  right  of  the  warden  to  perform  the  duties  of  the  office  or 
receive  its  emoluments:  South  v.  Sinking  Fund  Comm'rs,  86 
Ky.  186. 

'  Ewing   u.  Thompson,   43  Pa.    St.  '  Matter  of  Bartlett,  9  How.  Pr.  414. 

372.  'Tappan  v.   Gray,    9    Paige,   507; 

2  Keenan  v.   Perry,   24    Tex.   253;  Mayor  etc.  of  New  York  v.  Conover, 

State  V.  Doherty,  25  La.  Ana.  119;  13  5  Abb.  Pr.  171. 

Am.  Rep.  131.  '  State  v.  Draper,  48  Mo.  213. 
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§  3817.  When  Removable.  —  When  a  public  officer 
holds  his  office  for  a  definite  term,  or  during  good  be- 
havior, he  cannot  be  removed  until  the  expiration  of 
such  term,  or  until  he  commits  some  breach  of  good  con- 
duct or  offense  constituting  a  ground  for  forfeiting  the 
office.  An  overcharge,  if  made  from  corrupt  motives,  but 
not  otherwise,  is  cause  for  removing  a  clerk  of  the  court. 
And  erasing  the  name  of  a  person  returned  upon  a  panel 
of  grand  jurors,  and  permitting  a  replevin  bond  returned 
into  his  office  to  be  altered,  are  causes  for  removal.^  A 
constitution  which  confers  upon,  the  governor  power  to 
fill  vacancies  that  may  happen  during  the  recess  of  the 
senate,  by  granting  commissions,  etc.,  gives  him  no 
power  to  make  a  vacancy  by  a  declaration  that  one  exists, 
and  granting  a  commission  to  fill  such  supposed  vacancy; 
and  the  decision  of  the  governor  that  a  vacancy  exists  is 
not  conclusive  upon  the  rights  of  others.^  The  reappoint- 
ment of  an  officer,  with  knowledge  of  his  previous  mis- 
conduct in  matters  involving  no  moral  delinquency,  is  a 
condonation  thereof,  so  far  as  affects  the  right  to  remove 
him  therefor;'  but  the  new  appointment  to  an  office  neces- 
sarily operates  as  a  removal  of  the  then  incumbent.*  Un- 
der a  constitutional  provision  that  persons  appointed  to 
fill  vacancies  in  office  shall  hold  until  the  next  general 
election  and  the  qualification  of  their  successors,  a  board 
of  supervisors  may  not  remove  at  pleasure  one  whom  they 
have  appointed  to  fill  a  vacancy  in  the  office  of  sheriff.* 
Where  the  duration  or  time  of  holding  an  office  is  not 
prescribed  by  law  or  by  the  constitution,  the  appointing 
power  may  remove  the  incumbent  of  the  office  at  its 
pleasure.*  Where  the  statute  requires  a  board  to  appoint 
an  officer  and  to  fix  his  term  of  office,  anjd  provides  that 
he  can  be  removed  only  for  cause,  the  latter  provision 

•  Commonwealth  v.  Barry,  Hardin,  '  Keenan  v.  Perry,  24  Tex.  253. 

229.  *  State  v.  Chatburn,  63  Iowa,  659; 

2  Page  V.  Hardin,  8  B.  Mon.  648.  50  Am.  Rep.  760. 

'  State  V.  Common  Council,  9  Wis.  *  Smith  v.  Brown,  59  Cal.  672. 
254. 
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cannot  be  evaded  either  by  neglecting  or  purposely  omit- 
ting to  fix  his  term  of  office.^ 

Illustrations.  —  Under  the  New  Jersey  Revision,  page  1253, 
providing  that  the  county  jailer  "may  at  any  time  be  removed 
from  office  by  a  vote  of  two  thirds  of  all  the  chosen  freeholders," 
held,  that  the  jailer  might  be  removed  at  any  time  without 
notice,  hearing,  or  cause  assigned:  Sweeney  y.  Stevens.  46  N.  J.  L. 
344.  A  statute  provided  for  the  removal  of  certain  commis- 
sioners in  event  they  should  "  refuse  or  willfully  neglect  to  per- 
form "  the  duties  of  their  office.  Held,  that  these  words  should 
be  construed  to  mean  non-feasance  only,  and  that  an  order  of 
the  proper  judge  removing  them  for  misfeasance,  based  upon 
this  provision  of  the  act,  was  improper,  and  should  be  reversed: 
People  V.  Burnside,  3  Lans.  74.  An  ordinance  creating  an  office 
reserved  to  the  municipal  council  the  right  to  remove  the  in- 
cumbent. The  ordinance  was  repealed  by  the  council,  and  the 
incumbent  of  the  office  notified.  Held,  that  the  refusal  and 
notice  operated  as  a  removal:  Chandler  v.  Lawrence,  128  Mass. 
213. 

§  3818.  Mode  of  Removing. — This  may  be  by  the  sig- 
nification of  the  pleasure  of  the  appointing  power,  when 
the  office  is  so  held,  or  by  an  action  to  try  the  title  to  the 
office,  or  by  proceedings  at  the  suit  of  the  attorney-gen- 
eral. The  'right  of  a  person  acting  colore  officii  to  the 
office  in  which  he  acts  can  be  tried  only  in  a  proceeding 
to  which  he  is  a  party  directly  presenting  that  question, 
and  not  in  a  collateral  way  between  third  persons.^  Where 
it  appears  prima  facie  that  acts  or  events  have  occurred 
subjecting  an  office  to  a  judicial  declaration  of  being  va- 
cant, the  authority  authorized  to  fill  such  vacancy,  sup- 
posing the  office  to  be  vacant,  may  proceed,  before  procuring 
a  judicial  declaration  of  the  vacancy,  and  appoint  or  elect, 
according  to  the  forms  of  law,  a  person  to  fill  such  office.' 
The  title  to  an  office  may  be  determined  by  an  action  by 
the  claimant  thereof  for  money  had  and  received,  to  re- 

'  state  V.  St.  Louis  Police  Commia-  Ann.   33;  Cooper  v.  Moore,  44  Miss, 

sionera,  88  Mo.  144.  386;    Eaton   v.   Harris,    42   Ala.   491; 

"  Douglass   V.  Wickwire,    19   Conn.  Kaufman  v.  Stone,  25  Ark.  336. 

489;  Commonwealth  v.  MoCombs,  56  '  State  v.  Jones,  19  lid.  356. 
Pa.  St.  436;  State  v.  Lewis,  22  La. 


6011  REMOVAL   OF    OFFICERS.  §  3818 

cover  the  fees  against  a  wrongful  intruder.'  A  proceeding 
against  a  clerk  of  the  court  to  remove  him  from  office 
must  be  in  the  name  of  the  commonwealth;  the  attorney- 
general  should  carry  on  the  prosecution;  it  must  be  in- 
stituted by  leave  of  the  court  on  probable  cause  shown; 
it  must  be  confined  to  misconduct  in  office;  and  the  ques- 
tion whether  the  clerk  is  an  alien  or  not  cannot  be  in- 
quired into  on  such  a  proceeding.^  Statutory  provisions 
which  prescribe  the  mode  by  which  a  person  who  usurps 
an  office  to  which  he  is  not  entitled  may  be  deprived 
thereof  do  not  have  the  effect  of  precluding  an  inquiry 
into  the  legality  of  his  title  to  the  office,  when  it  is  directly 
put  in  issue  in  an  action  against  the  officer  himself,  in 
which  he  sets  up  and  relies  upon  that  title  as  sufficient 
to  protect  him  from  liability.'  The  imposition  of  a  fine 
for  usurpation  of  a  public  office  is  discretionary  with  the 
court.*  In  an  action  to  determine  the  right  to  an  office, 
evidence  beyond  the  returns  and  ballot-boxes,  and  even 
as  to  certain  facts  showing  the  intent  of  the  voters,  is 
admissible.^  Mandamus  will  not  lie  to  compel  the  admis- 
sion of  a  claimant  into  a  disputed  office.  The  title  of  the 
incumbent  must  first  be  tried  on  quo  warranto.^  A  sheriff 
cannot  be  removed  from  office  by  information  for  permit- 
ting a  prisoner  to  go  at  large  without  paying  the  fine  and 
costs.  The  proceeding  must  be  by  indictment.'  The 
provision  made  by  law  to  try  the  title  to  a  public  office 
is  exclusive,  and  not  cumulative.  Whenever  it  is  alleged 
that  a  person  has  usurped  a  public  office,  the  attorney- 
general  is  authorized  to  institute  an  action  on  behalf  of 
the  people  to  try  the  right  of  such  person  to  the  office, 
and  in  such  action  the  right  of  any  other  claimant  to  tlie 
office  may  also  be  determined.'     The  removal  of  a  state 

'  Glascock  V.  Lyons,  20  Ind.  1;  83  *  People  v.  Miller,  16  Mich.  205. 

Am.  Dec.  299;  United  States  v.  Addi-  '  People  v.  Cook,  14  Barb.  259. 

son,  22  How.  174.     Contra,  Hunter  v.  '  Wood  v.   Fitzgerald,   3   Or.   568; 

Chandler,  45  Mo.  452.  Duane  v.  McDonald,  41  Conn.  517. 

'  Com.  V.  Barry,  Hardin,  229.  '  Haskins  v.  State,  47  Ark.  243. 

»  Patterson  v.  Miller,  2  Met.  (Ky.)  »  Palmer  v.  Foley,  45  How.  Pr.  110; 

493  State  v.  Pierpoint,  29  Wis.  608. 
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officer  for  malfeasance  is  a  judicial  act,  belonging,  not  to 
the  executive  office,  but  to  the  court  of  impeachment/ 
The  writ  of  quo  warranto  is  the  proper  and  only  mode  of 
questioning  the  official  authority  of  a  person  exercising 
judicial  functions.^ 

Illustrations. — The  district  court,  upon  its  own  motion, 
suspended  the  sheriff,  and  appointed  his  deputy  to  temporarily 
discharge  the  duties  of  the  othce.  Afterwards,  the  board  of  su- 
pervisors selected  another  person  to  temporarily  fill  the  ofiBce. 
Held,  that  it  was  competent  for  the  district  court  to  decide, 
without  an  action  of  quo  warranto,  that  the  latter  was  entitled 
to  the  possession  of  the  ofiice:  McCue  v.  Wapello  Co.  Court,  51 
Iowa,  60.  The  defendant,  under  an  appointment  by  the  city 
controller  to  the  ofiice  of  deputy  chamberlain,  undertook,  by 
threats,  etc.,  to  intrude  into  and  take  possession  of  that  office, 
and  to  oust  the  deputy  in  possession  and  doing  the  duties  of 
the  ofiBce  under  the  appointment  of  the  chamberlain,  the  plain- 
tiff. Held,  that  jurisdiction  would  not  be  assumed  to  oust  an 
officer  from  an  office  under  color  of  title  until  his  right  to  such 
office  had  been  settled  in  the  mode  prescribed  by  law:  Palmer 
V.  Foley,  36  N.  Y.  Sup.  Ct.  14. 

§  3819.  Revisory  Power.  —  In  all  cases  where  a  public 
office  is  held  during  good  behavior,  and  no  specified  term 
is  prescribed  for  its  continuance,  the  incumbent,  on  being 
charged  with  misconduct  in  office  and  threatened  with  re- 
moval, may  apply  to  the  courts  to  investigate  the  charges 
made  against  him,  and  the  proper  judicial  tribunal  has 
jurisdiction  to  entertain  the  matter  and  review  the  action 
of  the  authority  seeking  to  effect  such  removal.  In  the 
absence  of  any  statute  specially  authorizing  the  appointing 
power  to  remove  an  officer  holding  during  good  behavior, 
he  can  be  removed  only  on  conviction  by  a  jury  of  some 
malfeasance,  non-feasance,  or  misfeasance  in  office.'  But, 
as  we  have  seen,  where  an  officer  is  removable  at  the 
pleasure  of  the  appointing  power  for  specified  cause,  the 
cause  need  not  be  specified,  and  the  decision  is  final.* 

'  State  B.  Pritchard,  36  N.  J.  L.  101;  People  v.  Jewett,  6  Cal.  291;  State  v. 

Page  V.  Hardin,  8  B.  Mon.  648.  Doherty,  25  La.  Ann.  119. 

2  Grant  v.  Chambers,  34  Tex.  574.  '  See  ante,  §  3816. 
8  Collins   „.   Tracy,   36    Kan.    549; 
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CHAPTER  CXCVII. 

DIFFERENT  KINDS  OF  OFFICERS,  AND  RIGHTS  AND  LIABILITIES. 

§  3820.     Judges. 

§  ,S82L     Officers  of  court. 

§  3822.     Civil  officers. 

§  3820.  Judges. — No  action  can  be  maintained  against 
a  person  acting  judicially,  though  he  act  illegally  and 
erroneously,  unless  he  acts  from  impure  and  corrupt 
motives.'  The  judges  of  elections  are  judicial  officers, 
and  are  not  liable  to  an  action  for  damages  for  mere 
errors  of  judgment  in  the  discharge  of  their  duties,  where 
their  conduct  has  not  been  corrupt  or  malicious.'  It  is 
the  duty  of  a  judge  to  be  personally  present  in  court,  and 
to  find  judicially  the  facts  upon  which  his  conclusions  are 
based.  Where,  therefore,  a  judge,  being  at  a  distance 
from  the  court,  telegraphed  to  the  clerk  to  discharge  the 
jury,  which  the  clerk  did,  it  was  held  error.'  A  judge  of 
probate  is  not  liable  for  neglecting  to  take  security  from 
the  guardian  of  an  infant,  although  such  infant  had  per- 
sonal estate,  and  the  guardian  was  a  bankrupt.*  A  board 
of  pilot  commissioners  is  a  quasi  judicial  body  intrusted 
with  duties  the  performance  of  which  requires  the  exer- 
cise of  judgment  and  discretion,  and  its  members  are  not 
civilly  answerable  for  their  acts  as  such.^  A  public  offi- 
cer, judicial  or  otherwise,  has  no  right  under  color  of  his 
office  to  extort  from  an  individual  a  bond  as  a  condition 
on  which  he  will  render  to  him  rights  and  privileges 
which  he  may  justly  claim.'  A  salary  once  given  to  or 
which  has  become  legally  vested  in  a  chancellor  or  judge 

'  Morgan  v.   Dudley,    18  B.   Mon.  »  State  v.  Jefferson,  66  N.  C.  309. 

693;  68  Am.  Deo.  735;  Craig  v.  Bur-  •  Phelps  v.  Sill,  1  Day,  315. 

nett,  32  Ala.  728;  Lincoln  v.  Hapgood,  '  Downer  v.  Lent,  6  Cal.  94;  65  Am. 

11   Mass.   350;  Reed  v.    Conway,  20  Deo.  489. 

Mo.  22;  Hill  V.  Sellick,  21  Barb.  207.  '  Whiteled    v.    Governor,    6    Port. 

'  Bail  V.  Potts,  8  Humph.  225.  335. 
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cannot  be  constitutionally  diminished  or  withheld  in 
any  way  during  the  continuance  of  his  commission.'  The 
treasurer  has  no  power  to  determine  when  a  circuit  judge 
has  been  guilty  of  such  neglect  as  to  authorize  a  deduc- 
tion from  his  salary;  nor  has  he  the  right  to  refuse  pay- 
ment of  the  warrant  of  the  auditor  drawn  in  favor  of  a 
circuit  judge  for  a  portion  of  his  salary,  although  the 
same  amount  has  been  paid  a  pro  tern  judge  for  services 
rendered  during  the  same  period  for  which  the  warrant 
was  issued."  A  law  providing  that  a  judge  shall  be  paid 
annually  "such  sum  as  shall  be  determined  by  the  board, 
not  to  exceed  three  thousand  dollars,"  does  not  entitle  the 
judge,  as  of  right,  to  claim  as  much  as  three  thousand 
dollars;  and  if  the  board  determine  upon  a  less  sum, 
mandamus  will  not  lie  to  compel  payment  of  the  differ- 
ence.' A  magistrate  is  a  judicial  officer  having  summary 
jurisdiction  in  matters  of  criminal  or  quasi  criminal 
nature.  Justices  of  the  peace,  police  justices,  and  Ameri- 
can consuls  in  foreign  ports  are  magistrates.*  A  magis- 
trate of  an  inferior  court  acting  without  or  in  excess  of 
jurisdiction  is  liable  in  damages  to  a  party  injured 
thereby,  and  he  can  show  no  legal  justification  under  any 
judicial  record.^  And  if  a  ministerial  duty  is  annexed 
to  a  judicial  office,  and  the  officer  execute  that  ministerial 
duty  wrongfully,  whether  by  mistake  or  fraud,  he  is  an- 
swerable to  the  party  injured  in  a  suit  at  law.*  Where  a 
judge  has  been  elected  by  the  legislature,  the  legislature 
may  curtail  the  territory  of  his  jurisdiction  down  to  the 
constitutional  minimum,  although  it  diminishes  his  com- 
pensation.' A  judge  of  the  court  from  which  an  execu- 
tion issues  may  lawfully  buy  property  sold  under  it.' 

'  Chancellor's  Case,  1  Bland,  595.  'Taylor  v.  Doremus,  16  N.  J.  L. 

2Garrard».Nuttall,2Met.  (Ky.)106.  473;  Stone  v.  Graves,  8  Mo.  148. 

»  Hart  V.  Johnson,  17  Cal.  305.  '  Foster  v.  Jones,  79  Va.  642;  52 

*  Kurtz  V.  State;  22  Fla.  36;  1  Am.  Am.  Eep.  637. 

St.  Rep.  173.  ^  Cooper    v.    Galbraith,    3    Wash. 

»  Piper  V.  Pearson,  2  Gray,  120;  61  546. 
Am.  Dec.  438. 
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Illustrations.  —  Defendant  was  indicted  for  larceny.  Held, 
that  the  mere  fact  that  the  judge  belonged  to  an  illegal  associa-- 
tion  (a  vigilance  committee),  who  had  exiled  the  defendant  on 
grounds  unconnected  with  the  present  charge,  did  not  legally  dis- 
qualify the  judge  from  sitting  at  his  trial:  People  v.  Mahoney,  18 
Cal.  180.  It  was  charged  that  the  judge  connived  at  waste  by  the 
administrator.  Held,  that  if  his  orders  were  complained  of,  they 
might  be  corrected  by  appeal  or  certiorari;  if  the  charges  related 
to  matters  not  involved  in  his  official  conduct,  the  remedy  was 
by  suit  against  him  personally:  Olavecke  v.  Tijirina,  24  Tex. 
663. 

§  3821.  OflBcers  of  Court. — The  rights,  powers,  duties, 
and  compensation  of  the  various  court  officials,  whether 
federal  or  state,  are  for  the  most  part  prescribed  and  de- 
fined by  the  several  constitutions  or  statutes  of  the  gen- 
eral or  state  governments,  and  the  liabilities  for  breach 
of  duty  are,  also,  iu  many  instances,  the  subject  of  statu- 
tory regulation.  The. acts  of  an  officer  de /acfo,  whether 
judicial  or  ministerial,  are  valid,  so  far  as  th^  rights  of 
the  public  or  third  persons  having  an  interest  in  such 
acts  are  concerned.'  The  clerk  of  a  court  may  maintain 
assumpsit  against  a  plaintiff  for  the  lawful  fees,  where 
they  cannot  be  collected  from  the  defendant.^  The  allow- 
ance of  compensation  to  an  officer  of  the  court,  in  addi- 
tion to  the  sum  allowed  by  law,  and  not  to  exceed  a 
certain  sum,  as  the  judge  may  deem  just  and  proper,  is  a 
judicial,  not  a  clerical,  act,  which  must  be  evidenced  by 
some  order  entered  under  the  authority  of  the  judge, 
and  purporting  to  do  so.'  In  the  absence  of  express 
legislative  enactment,  an  office?  is  to  be  allowed  a  fair  and 
just  compensation  for  the  custody  of  property  attached 
by  him,  to  be  determined  by  the  court  in  the  exercise  of 
a  sound  discretion.*  Courts  have  no  power  to  deter- 
mine the  compensation  of  their  officers,  or  costs,  or  fees, 
in  advance,  but  only  to  tax  costs  in  cases  not  previously 

1  State  V.  Brennan,  25  Conn.  278;  '  Ewing  v.  Lusk,  4  Yerg.  459. 

Mclnstry   v.    Tanner,    9   Johns.    135;  '  Baltimore   v.    Baltimore,    19   Md. 

Gumberts  v.  Adams  Ex.  Co.,  28  Ind.  554. 

181;  Savage  v.  Ball,  17  N.  J.  Eq.  142.  *  Hesse  v.  Kim,  14  Mo.  395. 
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provided  for.'  In  an  action  against  an  officer  to  recover 
the  penalty  for  taking  an  illegal  fee,  the  declaration 
should  state  the  particular  service  for  which  the  officer 
took  the  fee.^ 

Illustrations. —  A  clerk  of  the  circuit  court  whose  term  had 
expired,  but  whose  successor  had  not  been  qualified,  procured 
a  third  person  to  act  for  him  in  his  absence.  This  person  had 
charge  of  the  books  and  papers,  and  transacted  the  business  of 
the  office,  but  was  not  a  deputy  de  jure.  A  judgment  rendered 
in  said  court  was.  paid  to  him.  Held,  that  he  was  a  de  facto 
deputy,  and  the  payment  was  a  satisfaction  of  the  judgment: 
Kelley  v.  Story,  6  Heisk.  202.  A  was  re-elected  clerk  of  court 
November  7,  1876.  He  qualified  and  was  commissioned  after- 
wards. November  2,  1880,  B  was  elected.  Held,  that  A's  term 
was  for  four  years  from  the  date  of  his  election,  and  afterwards 
until  B  was  qualified:  Macoy  v.  Curtis,  14  S.  C.  367.  The  clerk 
of  a  court  presented  a  fee-bill  for  certain  services  as  clerk.  The 
statutes  provide  that  no  fee-bill  shall  be  made  out  or  compensa- 
tion allowed  for  any  ex  officio  serviceg -rendered  by  any  officer. 
Held,  that  the  ex  officio  services  intended  by  the  statute  are  those 
services  which  relate  to  the  public  interests  or  business  of  the 
county  or  state,  as  distinguished  from  those  relating  to  the  pri- 
vate interests  of  individuals:  Gilbert  v.  Justices,  18  B.  Mon.  427. 

^  3822.  Civil  Officers.  —  Where  power  or  jurisdiction 
is  delegated  to  a  public  officer  or  tribunal  over  a  subject- 
matter,  and  its  exercise  is  confided  to  his  or  their  discre- 
tion, their  acts  are  binding  as  to  such  subject-matter.' 
Officers  having  a  discretionary  power  to  act  are  not  liable 
for  errors  of  judgment.*  An  officer  will  not  be  presumed 
to  have  exceeded  his  authority,  especially  the  officer  of  a 
foreign  government.'  The  rule  that  the  acts  of  de  facto 
officials  who  fail  to  qualify  themselves  by  taking  an  oath 
or  giving  bond  are  valid  as  to  third  parties  should  be  re- 
stricted to  those  who  hold  office  under  some  degree  of 
notoriety,  or  are  in  the  continuance  of  official  acts,  or  are 
in  possession  of  a  place  which  has  the  character  of  a 

'  Ripley     v.     G-iflFord,      11     Iowa,  '  United  States  v.  Arredonto,  6  Pet. 

367.  691;  Allen  ».  Blunt,  2  Story,  742. 

*  Aechternaoht    ti.     Watmough,    8  *  Sohoettgen  v.  Wilson,  48  Mo.  253. 

Watts  &  S.  162,  '  Den  v.  Den,  6  Cal.  81. 
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public  office.*  The  legal  presumption  is,  that  persons  act- 
ing in  an  official  capacity  are  properly  authorized  so  to 
do,  and  that  their  official  signatures  are  genuine.^  Where 
a  public  office  is  instituted  by  the  legislature,  an  implied 
authority  is  conferred  on  the  officer  to  bring  all  suits,  as 
incident  to  his  office,  which  the  proper  and  faithful  dis- 
charge of  his  official  duties  requires.'  It  is  contrary  to 
public  policy  to  permit  state  officers  to  transact  the  busi- 
ness of  the  state  and  to  contract  in  their  own  name.  All 
contracts  relating  to  money  due  the  state  must  be  made 
in  the  name  of  the  state,  and  all  suits  relating  thereto  be 
brought  in  the  name  of  the  state.''  The  officers  of  govern- 
ment have  authority,  derived  from  the  general  rights  of 
the  government,  without  any  statute  whatever  on  the 
subject,  to  exercise  all  necessary  force  for  the  prevention 
of  crime,  either  by  the  arrest  of  individuals  or  by  the 
seizure  or  detention  of  the  instruments  for  committing 
crime.'  The  state  is  concluded  by  the  act  of  one  of  its 
officers  acting  within  the  authority  of  his  office.  Such 
act  can  only  be  judicially  reviewed  by  a  court  of  compe- 
tent jurisdiction,  and  not  by  the  legislature.*  But  the  acts 
of  officers  beyond  their  lawful  authority  create  no  legal 
claim  against  the  state;'  though  officers  are  presumed 
not  to  abuse  their  functions,  and  one  lawfully  employing 
them  is  not  liable  if  they  do,  unless  he  orders,  encourages, 
or  sanctions  it.'  A  public  ministerial  officer  is  answerable 
in  a  civil  action  for  any  act  of  negligence  or  misconduct 
whereby  damage  proximately  results  to  the  party  com- 
plaining,' and  public  officers  who  are  intrusted  with 
public  funds,  and  required  to  give  bonds  for  the  faithful 
discharge  of  their  official  duties,  are  not  mere  bailees  of 

*  Vaooari  v.  Maxwell,  3  Blatchf .  368.        «  Boyera  v.  Crane,  I  W.  Va.  176. 
»  Lowell  V.  Flint,  20  Me.  401.  '  State  v.  Hastings,  12  Wis.  596. 

»  Pittstown  V.  Plattsburg,  18  Johns.        »  Sutherland  v.   Ingalls,   63    Mich. 
407.  620;  6  Am.  St.  Rep.  332. 

*  Hunter  v.  Field,  20  Ohio,  340.  '  Eslava  v.  Jones,  83  Ala.  139;  3  Am. 

*  Spalding  v.  Preatan,  21  Vt.  9;  50    St.  Rep.  699;  Insurance  Co.  v.  Leland, 
Am.  Dec.  68.  90  Mo.  177;  59  Am.  Rep.  9. 
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the  money,  to  be  exonerated  by  the  exercise  of  ordinary 
care  and  diligence.  Their  liability  is  fixed  by  their  bonds, 
and  the  fact  that  money  is  stolen  from  them,  without  any 
fault  or  negligence  upon  their  part,  does  not  release  them 
from  liability  thereon.' 

Illustrations. — A  commissioner  was  appointed  to  run  a 
boundary  line  under  a  treaty.  Held,  not  authorized  to  draw 
drafts  upon  the  treasury  department  of  the  United  States  for 
his  compensation:  Goodman  v.  United  States,  1  Ct.  of  CI.  166. 
The  legislature  made  an  appropriation  for  certain  services  to  be 
performed  by  the  secretary  of  state,  and  a  part  of  the  services 
was  performed  by  the  secretary  then  in  office,  and  a  part  by  his 
successor.  Held,  that  the  latter  could  not  maintain  an  action 
for  money  had  and  received  against  the  former:  Trurribull  y. 
Campbell,  8  111.  602.  An  instrument  from  which  it  appeared 
that  the  grantors  in  the  deed  intended  to  execute  the  same  in 
their  official  capacity  as  "  commissioners  of  the  sinking  fund  of 
the  city  of  San  Francisco,"  though  attaching  thereto  their  pri- 
vate seals  and  signatures  only,  held,  within  the  purview  of  the 
California  act  of  1858  (Stats.  1858,  p.  84),  which  validates  such 
sales  and  conveyances  of  the  commissioners:  Ellis  v.  Eastman, 
38  Cal.  195.  H.  was  appointed  superintendent  of  Indian  affairs 
to  succeed  himself,  and  at  the  date  of  the  execution  of  his  sec- 
ond bond  there  was  a  balance  due  the  United  States  of  the 
moneys  received  by  him  under  his  first  bond.  Held,  that  there 
could  be  no  presumption  that  this  sum  had  previously  been 
illegally  appropriated  by  the  officer.  Presumably  it  was  in  his 
hands  to  be  accounted  for  under  his  second  bond:  United  States 
V.  Earhart,  4  Saw.  245.  Where  the  statute  fixed  the  salary  of 
a  county  superintendent  in  counties  having  a  population  less 
than  fifteen  thousand  at  six  hundred  dollars  per  annnm,  and 
by  the  state  census  in  March  the  population  was  less  than  that 
number,  and  was  so  at  the  time  the  salary  was  fixed,  held, 
that  the  salary  continued  fixed  through  the  year,  though  the 
United  States  census  of  June  showed  a  population  of  over  fif- 
teen thousand:  Turner  v.  Neosho  County  Comm'rs,  27  Kan.  639. 

'  State  I).  Nevin,  19  Nev.  162;  3  Am.  Am.  Rep.  462;  Lowry  v.  Polk  Co.,  61 

St.  Rep.  873;  Ward  u.  School  District,  Iowa,  50;  33  Am.  Rep.  114.     Cmt)-a, 

10  Neb.  293;  35  Am.  Rep.  477;  State  Cumberland  v.  Peniiell,  69  Me.  357;  31 

Township  v.  Powell,  67  Mo.  395;  29  Am.  Rep.  284;  York  Co.  v.  Watson, 

Am.  Rep.  512;  Comm'rs  of  Jefferson  15  S.  C.  1;  40  Am.  Rep.  675. 
Co.    V.    Lineberger,  3   Mont.  231;   35 
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'  §  3823.  Appointment  of  Sheriffs.  —  In  all  the  states 
except  New  Hampshire  and  Rhode  Island,  the  sheriff  is 
appointed  by  popular  election,  and  no  property  qualifica- 
tion is  necessary;  the  only  requirements  being  that  the 
candidate  must  be  a  man  over  the  age  of  twenty-one 
years,  a  citizen  of  the  United  States  and  of  the  state  in 
which  he  seeks  to  hold  office,  and  a  resident  of  the  county 
in  which  he  is  to  serve.^  But  notwithstanding  the  posses- 
sion of  these  qualifications,  the  candidate  is  held  ineligi- 
ble in  some  of  the  states  by  reason  of  his  holding  some 
other  office  which  is  incompatible  with  his  also  holding 
that  of  sheriff,  and  it  is  provided  in  some  of  the  constitu- 
tions that  a  sheriff  is  not  eligible  for  re-election  until  the 
expiration  of  a  certain  period  after  the  termination  of  his 
term  of  office.^  In  Alabama  the  governor  is  authorized 
by  statute  to  appoint  a  sheriff,  in  case  of  a  vacancy,  "to 
continue  in  office  until  the  next  general  election,"  and  a 
sheriff  so  appointed  holds  until  the  next  annual  election 
of  representatives  to  the  general  assembly,  and  not  for 
the  residue  of  the  term  for  which  his  predecessor  was 
chosen.'     Where  a  new  county  is  formed  by  an  act  lim- 

1  Const.  N.  H.,  art.  46;  Gen.  Stats.        *  Const.  Tenn.,  art.  7,  sec.  1;  Const. 

R.  I.,  p.  57;  State  );.  Smith,   14  Wis.  Pa.,  art.  6,  sec.  1. 
497;  Patterson  v.  Miller,  2  Met.  (Ky.)        *  State  v.  Ayres,  Minor,  323. 
493. 
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ited  to  take  effect  at  a  future  day,  an  appointment  of 
sheriff  before  that  day  is  illegal.'  The  election  and  quali- 
fication of  a  defaulter  to  the  office  of  sheriff  is  null  and 
void,  and  confers  no  authority  upon  him  to  discharge  the 
duties  of  the  office.^  Strictly  speaking,  there  can  be  no 
vacancy  in  the  office  of  sheriff;  for  on  his  death,  etc.,  the 
coroner,  by  the  operation  of  law,  becomes  sheriff  until 
another  is  appointed.^  Though  the  appointment  of  a 
sheriff  by  a  county  judge  may  be  void,  j^et  the  acts  of 
such  sheriff  as  a  de  facto  officer  are  valid.*  And  a  sheriff 
duly  elected,  but  not  having  executed  a  bond  according  to 
law  within  thirty  days  after  his  election,  is  an  officer  de 
facto,  and  his  acts  are  valid  when  they  concern  the  pub- 
lic, or  third  persons  who  have  an  interest  in  them.°  When 
a  person  has  been  duly  elected  sheriff,  his  title  to  the 
office  is  fixed,  and  the  perverse  refusal  to  approve  his  bond 
for  a  time  does  not  prevent  his  being  entitled  to  the 
benefits  of  his  office." 

Illustrations.  —  Where  two  persons  who  were  successively 
commissioned  to  execute  the  office  of  sheriff  in  a  county  failed 
to  give  bonds  within  the  time  prescribed  by  law,  and  the  gov- 
ernor thereupon  issued  a  second  commission  to  the  person  first 
commissioned,  held,  that  the  latter  commission  was  improvi- 
dently  issued,  and  was  therefore  void:  Bowers  v.  Miller,  3  Munf. 
492.  E.  was  elected  sheriff  on  the  second  Tuesday  of  October, 
1859,  for  two  years,  and  entered  on  the  duties  of  his  ofiSce  iri 
January,  1860.  On  the  second  Tuesday  of  October,  1861,  H. 
was  elected  for  two  years,  and  a  commission  was  issued  to  him. 
0.  was  elected  coroner  at  the  same  time.  On  December  12, 
1861,  H.  died,  before  giving  bond  or  taking  the  oath  of  office. 
On  December  23,  1861,  a  commission  was  issued  to  C.  as 
sheriff,  and  on  the  27th  he  took  the  oath  of  office.  Held, 
that  on  January  1,  1862,  C.  rightfully  succeeded  E.  in  the  office 
of  sheriff:  State  v.  Epler,  12  Ohio  St.  428.  The  Oregon  consti- 
tution provides  for  the  election  of  a  sheriff,  "  who  shall  be  the 

'  Commonwealth  v.  Fowler,  10  Mass.        *  People    v.   Koberts,   6   Cal.    214; 

290.  Buckmau  v.  Ruggles,  15  Mass.  180;  8 

'  Newman  v.  Justices  of  Jefferson,  6  Am.  Deo.  98;  Merrill  v.  Palmer,  13  N. 

Humph.  41.     But  see  Bates  v.  Dyer,  9  H.  184. 
Humph.  162.  '  Crawford  v.  Howard,  9  Ga.  314. 

*  People  V.  Phoenix,  6  Cal.  92.  •  State  v.  Yates,  Riley,  256. 
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ministerial  officer  of  the  circuit  and  county  courts,  and  shall 
perform  such  other  duties  as  may  be  prescribed  by  law."  Hdd, 
that  the  legislature  might  impose  upon  the  sheriff  the  duties  of 
tax  collector  without  extra  compensation:  Lane  v.  Coos  Co.,  10 
Or.  123. 

§  3824.  Bonds  of. — The  form  and  amount  of  the  offi- 
cial bond  of  the  sherifif  are  prescribed  by  the  statutes  of 
the  various  states.  The  neglect  of  the  sheriff  or  of  the 
court  to  have  the  bond  approved  does  not  propria  vigore 
vacate  the  office.*  After  his  election,  one  of  the  first 
duties  of  the  sheriff  is  to  execute  the  statutory  bond,  which 
is  conditioned  for  the  faithful  discharge  of  the  general 
duties  of  his  office.  The  bond  must  be  accepted  and  ap- 
proved by  the  court  or  officer  named  in  the  statute  for 
that  purpose.  This  is  a  ministerial,  not  a  judicial,  duty, 
and  may  be  enforced  by  mandamus.^  The  liabilities  of  the 
sureties  on  a  sheriff's  bond  are  co-extensive  with  the 
duties  of  his  office,  but  are  limited  to  those  duties  enu- 
merated in  the  bond,  and  do  not  extend  to  other  duties 
which  might  be  included  in  a  general  description  recited 
in  the  bond.'  In  an  action  on  a  sheriff's  bond,  against 
his  sureties,  for  not  paying  over  money,  a  demand  must 
be  proved  and  by  whom  it  was  made.*  The  sheriff's 
bond  does  not  cover  money  collected  on  execution,  and 
retained  for  the  sheriff's  own  use  by  consent  of  the  ex- 
ecution plaintiff.'  And  the  sureties  are  not  liable  for 
money  intrusted  to  him,  but  which  by  law  should  have 
been  intrusted  to  a  different  officer.*  Where  a  bond  is 
conditioned  for  the  performance  of  the  duties  of  the 
office,  it  extends  to  duties  imposed  by  statute  after  the 
execution  of  the  bond.'  Where  the  sheriff  dejure  recovers 
the  office  from  the  sheriif  de  facto,  the  sureties  on  the 

'  MoCracken  v.  Todd,  1  Kan.  148;        « Barton    v.    Peek,    1    Stew.  &  P. 

State  V.  Ely,  43   Ala.  568;    Ex   parte  486;   Governor  v.    Pleasants,    4  Ark. 

Candee,  48  Ala.  386.  193;   State  v.  Haya,  30  W.  Va.  107. 

2  Ex  parte  Candee,  48  Ala.  386.  *  Hill  v.  Kemble,  9  Cal.  71; 

=  Eaton  V.  Kelly,  72  N.  C.  110;  «  Sample  t>.  Davis,  4  G.  Greene,  117. 
State  V.  Brown,  11  Ired.  141.  '  Bartlett  o.  Governor,  2  Bibb,  219. 
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ofiScial  bond  of  the  latter  are  not  liable  for  the  emolu- 
ments of  the  office  received  while  the  intruder  exercised 
its  functions.'  A  statute  authorizing  judgment  on  mo- 
tion against  a  sheriff  and  the  sureties  on  his  official  bond, 
"for  so  much  money"  as  the  person  moving  "is  entitled 
by  virtue  of  such  bond  to  recover  by  action,  includes 
damages  in  tort  as  well  as  cases  where  the  amount  can 
be  arithmetically  calculated.^  Where  a  sheriff,  acting  as 
special  master  commissioner,  sells  mortgaged  premises, 
and  misappropriates  a  balance  remaining  to  await  the 
determination  of  disputed  claims  therefor,  the  sureties 
on  his  official  bonds  are  liable  to  the  extent  of  the  mis- 
appropriation.' 

Illustrations.  —  An  official  bond  ran,  "  That  we,  A,  as  prin- 
cipal, and  B,  C,  D,  as  sureties,  are  held,  etc.,  in  the  several 
sums  as  hereinafter  specified  and  affixed  to  our  names,  viz., 
B  in  the  penal  sum  of  ten  thousand  dollars,  C  in  the  penal  sum 
of  five  thousand  dollars,  D  in  the  penal  sum  of  three  thousand 
dollars,  for  the  which  payment  we  severally  bind  ourselves, 
our  heirs,"  etc.  Held,  that  the  principal  and  each  of  the  sure- 
ties were  bound  jointly  and  severally,  and  that  the  signature  of 
the  principal  was  essential  to  make  it  valid  and  binding  on  the 
sureties:  People  v.  Hartley,  21  Cal.  585;  82  Am.  Dec.  758.  A 
sheriff,  elected  to  hold  office  for  two  successive  terms,  levied  an 
execution  on  property  during  the  first  term,  and  a  writ  of  vendi- 
tioni exponas  was  issued  near  the  expiration  of  the  first  term, 
upon  which  he  did  not  make  a  return  until  thirty  days  after 
the  proper  return  day,  which  was  after  the  commencement  of 
the  second  term.  Held,  that  the  duty, of  executing  this  writ 
was  devolved  upon  him  by  his  first  and  not  his  second  term  of 
office,  and  that  the  bond  sued  on,  which  related  only  to  his 
second  term,  did  not  bind  either  him  or  his  sureties  for  the 
performance  of  that  duty  which  appertained  to  his  first  term: 
Colyer  v.  Higgins,  1  Duvall,  6;  85  Am.  Dec.  601.  A  and  B 
each  claimed  the  priority  of  their  respective  attachments  on 
certain  personalty.  B  gave  to  the  deputy  sheriff  an  indem- 
nity bond,  and  the  deputy  levied  under  B's  execution.  A  re- 
covered judgment  against  the  sheriff,  which  the  sheriff  satis- 
fied, and  the  sheriff  recovered  a  judgment  against  the  surety 
on  the  deputy's  official  bond,  which  the  surety  satisfied.    The 

»  Curry  v.  Wright,  86  Tenn.  636.  =  Hubbard  ».  Elden,  43    Ohio  St. 

»  Shepherd  v.  Brown,  ,30  W.  Va.  13.     380. 
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surety  then  brought  a  suit  in  equity  against  B.  Held,  that  the 
suit  could  be  maintained,  notwithstanding  that  the  deputy  had 
died  insolvent:  Philbrick  v.  Shaw,  63  N.  H.  81. 

§  3825.     Powers   of.  —  A  sheriff  has  a  right  to  enter 
a  house  to   execute   civil   process,  if  the   outer  door  is 
open,  and  to  break  open  inner  doors  if  property  is  con- 
cealed, and  he  may  use  the  force  necessary  to  execute  his 
writ;'  but  he  has  not  and  can  give  no  authority,  in  the 
execution  of  a.  fieri  facias,  to  break  open  the  outer  door  of  a 
dwelliiig.'    But  where  distinct  portions  of  the  same  build- 
ing are  used  for  a  shop  and  for  a  dwelling,  and  have  a  com- 
mon outer  entrance,  an  ofi&cer  in  enforcing  process  may 
break  it;'  and  he  may  do  so  to  levy  an  execution  on  the 
property  of  a  third  person  in  the  house,  upon  a  demand 
and  denial  of  admittance.^     A  sheriff  of  a  county  cannot 
make  legal  service  of  process  either  in  favor  of  or  against 
a  town  of  which  he  is  an  inhabitant,'  and  where  he  has 
in  his  hands  a  writ  for  service,  he  has  no  authority  in  his 
official  capacity  to  settle  the  demand,  and  receive  the 
money  from  the  debtor.®     A  sheriff  cannot  execute  a  writ 
or  warrant  of  attachment  out  of  his  own  county,  and  where 
he  did  so  under  a  mistake  as  to  the  boundary  of  the  county, 
the  property  attached  was  ordered  to  be  released;^  and  the 
sheriff  of  another  state  cannot  pursue  and  retake  a  pris- 
oner, who  has  escaped  from  his  custody,  on  civil  process.' 
A  sheriff  may  summon  aid  to  assist  him  in  executing  a 
writ  of  execution,  without  having  previously  attempted 
to  levy,  and  having  been  resisted;'  and  he  may  summon 
the  power  of  the  county,  after  resistance,  if  necessary,  to 
execute  process;  and  every  man  is  bound  to  be  aiding 
and  assisting,  upon  order  or  summons,  in  preserving  the 

1  Prettyman  v.  Dean,  2  Harr.  (Bel.)    v.  Wilkinson,  18  Vt.  186;  46  Am.  Dec. 
494;  State  v.  Thackam,  1  Bay,  358.         145;  Piatt  v.  Brown,  16  Pick.  553. 

*  Calvert  v.  Stone,  10  B.  Mon.  152.        *  State  v.  Walpole,  15  N.  H.  26. 

'  Hea  na  v.  Vincent,  50  Mich.  209;  '  Waite  v.  Delesdernier,  15  Me.  144. 

45  Am.  Rep.  37.  '  Matter  of  Tilton,  19  Abb.  Pr.  50. 

*  De  GraflFenreid  v.  Mitchell,  3  Mc-  '  Bromley  v.  Hutchina,  8  Vt.  194. 
Cord,  506;  15  Am.  Dec.  648;  Barton  »  Bell  v.  North,  4  Litt.  133. 
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peace  and  apprehending  offenders,  and  is  punishable  if 
he  refuses;^  but  a  sheriff  is  not  bound  to  summon  the 
power  of  the  county  on  mesne  process."  Where  the  sher- 
iflf  has  a  warrant  for  the  arrest  of  a  person  on  a  criminal 
charge,  and  has  reasonable  cause  to  believe,  and  does  be- 
lieve, that  he  js  in  the  house  of  another,  he  may,  after 
being  admitted  into  the  outer  door  thereof,  lawfully  search 
the  premises  for  the  person  named  in  his  warrant,  if  he 
acts  in  good  faith  and  in  a  reasonable  manner,  although 
in  fact  the  person  sought  for  is  not  there;'  but  he  has  no 
power  to  admit  to  bail  in  criminal  cases,  or  to  take  a  re- 
cognizance for  the  appearance  of  a  person  arrested  for  a 
contempt  of  court.*  A  sherifiF  has  no  authority  to  receive 
anything  in  satisfaction  of  an  execution  but  the  legal  cur- 
rency;* and  the  creditor  has  the  right  to  direct  the  officer 
to  whom  he  delivers  the  execution  not  to  collect  the  whole 
amount,  and  in  such  case  the  sheriff  has  no  authority  to 
receive  any  more  than  he  is  directed  to  receive.*  The 
power  of  a  sheriff  to  execute  a  deed  for  land  sold  by  his 
predecessor  in  office  is  derived  entirely  from  the  statute; 
and  where  this  power  by  the  express  terms  of  the  statute 
is  restricted  to  cases  when  the  sheriff  may  go  out  of  office 
not  having  executed  deeds  for  land  sold  by  him  while  in 
office,  in  those  cases  alone  is  the  successor  empowered  to 
execute  the  deed.'  Whenever  the  sheriff  in  good  faith,  and 
in  the  exercise  of  his  official  discretion,  doubts  whether  per- 
sonal property  levied  upon  by  him  under  execution  is  sub- 
ject to  levy  or  sale,  the  law  gives  him  the  right  to  demand 
a  bond  of  indemnity;'  and  he  may  demand  indemnity  be- 
fore serving  a  writ  of  possession,  as  against  one  claiming 
to  hold  rightfully,  and  not  in  privity  with  the  defendant, 

'  Coyles  V.    Hurtin,    10  Johns.    85;  *  Planters'  Bank  v.  Soott,  6   Miss. 

Sutton  V.  AUisoi),  2  Jones,  339.  246;  Mitchell  o.  Haokett,  14  Oal.  661; 

'  Houser  v.  Hampton,  7  Ired.  333.  Draper  v.  State,  1  Head,  262. 

'  Commonwealth  v.  Irwin,  1  Allen,  '  Rogers  v.   MoDearmid,   7  N.  H. 

587.  506. 

•  State  V.  Walker,  1  Mo.  546;  State  '  Wortham  v.  Cherry,  3  Head,  468. 

V.  Howell,  11  Mo.  613,  'Board  v.  Helm,  2  Met.  (Ky.)  500. 
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though  the  premises  are  specifically  described  in  the  writ, 
and  if  the  indemnity  is  refused,  he  may  refuse  to  execute 
the  writ/  But  if  goods  in  the  hands  of  the  defendant  are 
pointed  out  to  the  sheriff  by  the  plaintiff,  and  he  is  re- 
quested to  levy  upon  them,  he  is  bound  to  do  it  without 
indemnity,  if  no  claim  is  made  by  third  persons.^  And 
he  cannot  demand  security  from  the  plaintiff  before  levy- 
ing the  execution,  unless  there  exists  a  well-grounded  ap- 
prehension that  the  title  to  the  property  to  be  levied  on 
is  not  in  the  defendant;'  but  where  a  writ  of  attachment 
is  issued  only  on  the  plaintiff  executing  a  bond  to  indem- 
nify the  defendant,  in  case  the  attachment  should  be  held 
to  be  wrongfully  sued  out,  such  bond  inures  to  the  benefit 
of  the  sheriff,  and  he  cannot  demand  any  other  one.* 

Illustrations.  —  A  sheriff  returned  a  summons  before  ser- 
vice was  made,  and  afterwards  the  same  summons  was  again 
placed  in  his  hands  and  executed,  and  again  returned.  Held, 
that  the  execution  was  a  nullity,  as  his  authority  was  deter- 
mined by  the  first  return:  Eaton  v.  Fullett,  11  111.  491.  Infor- 
mation against  a  town  for  not  keeping  a  highway  in  repair; 
summons  issued  and  served  by  the  sheriff  of  the  county,  who 
was  an  inhabitant  of  the  town  in  question.  Held,  that  the 
sheriff  was  an  interested  party,  and  could  not  legally  serve  the 
summons,  and  that  it  must  be  quashed:  State  v.  Walpole,  15  N. 
H.  26.  The  defendant  went  to  the  plaintiff's  house  with  process, 
which  he  was  authorized  to  serve.  The  person  on  whom  he  was 
to  make  the  service  was  in  the  house.  The  door  was  open,  and 
he  entered  peaceably.  When  in,  the  wife  of  the  plaintiff  ordered 
him  out.  Held,  that,  being  legally  in  the  house,  he  was  not 
hound  to  leave  it  when  ordered,  and  was  justified  in  using  suf- 
ficient force  against  the  wife  to  enable  him  to  serve  the  process: 
Hager  v.  Danforth,  20  Barb.  16.  A  sheriff  culpably  neglected 
to  serve  two  executions.  The  court  fined  him  in  the  amount  of 
the  judgments  and  costs.  He  paid  the  fines  to  the  plaintiffs  in 
the  executions.  The  judgments  were  assigned  to  a  third  per- 
son for  the  benefit  of  the  sheriff,  and  he  sold  land  of  the  judg- 
ment debtors  to  satisfy  the  same.    Held,  that  he  had  no  authority 

'  Long  V.  Neville,  36  Cal.  455;  95  Am.  Dec.  664;  Spanglpr  v.  Common- 
Am.  Dec,  199.  wealth,  16  Serg.  &  R.  68;  16  Am.  Dec. 

^  Williams    v.    Jjomvndes,    1    Hall,  548. 

579.  *  Stevenson  ».  McLean,  5  Humph. 

'  'Adair  v.  MoDaniel,  1  Bail.  158;  19  332;  42  Am.  Dec.  434. 
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to  serve  them  for  his  own  indemnity:  Carpenter  v.  Stilwell,  11 
N.  Y.  61.  A  county  was  divided  and  a  new  county  erected,  and 
provision  made  that  the  sheriff  of  the  old  county  should  act  as 
sheriff  in  the  new,  until  one  was  elected.  Held,  that  the  old 
sheriff  should  make  sales  under  executions  of  land  lying  in  the 
new  county  at  the  court-house  of  the  old  county,  even  where 
execution  issued  from  a  court  holden  in  the  new  county:  Morris 
V.  Allen,  10  Ired.  203.  A  sheriff,  having  two  executions  in  his 
hands,  sold  the  defendant's  personal  property  for  a  sum  that 
was  insufficient  to  satisfy  the  first  writ,  and  made  a  levy  on  the 
defendant's  real  estate  for  the  balance;  subsequently  the  defend- 
ant gave  to  the  sheriff  a  sum  of  money,  with  directions  to  pay 
it  to  the  creditor  in  the  junior  execution.  Held,  that  the  sheriff 
could  not  make  a  levy  on  the  money  so  paid  to  him  under  the 
first  execution;  and  that  he  was  justified  in  returning  that  it 
was  made  on  the  second  writ,  and  paying  it  to  the  plaintiffs 
therein:  Eudy  v.  Commonwealth^  35  Pa.  St.  166;  78  Am.  Dec. 
330. 

§  3826.  Liabilities  and  Duties  of.  —  It  is  the  duty  of 
the  sheriff  to  be  at  all  times  in  attendance  on  the  court, 
either  in  person  or  by  competent  deputy;  and  absence 
in  the  discharge  of  other  official  duties  is  no  excuse.  He 
is  bound  to  have  sufficient  deputies  to  execute  the  man- 
dates  of  the  court  within  proper  time,  and  want  of  time 
does  not  exonerate  him  from  failure  to  execute  process  or 
for  delay  in  doing  so; '  but  he  is  allowed  a  reasonable  time, 
depending  upon  the  circumstances  and  needs  of  the  case.^ 
It  is  his  duty  to  obey  every  precept  put  into  his  hands  for 
service  which  appears  on  its  face  to  have  issued  from 
competent  authority,  and  with  legal  regularity.  His 
knowledge  of  facts  in  relation  to  the  cause  of  action  does 
not  affect  his  duty  or  liability;'  and  he  is  bound  to  exe- 
cute process  against  the  same  defendant  in  the  order  the 
writs  are  received  by  him.*  He  is  not  bound  to  look  to 
the  judgment,  the  execution  being  his  warrant;*  and  he 
cannot  excuse  himself  from  the  service  of  process  because 

'  In  the  matter  of  Lawson,  3  Ark.  23  Am.   Dec.    324;    Cody  v.  Q.uinn,  6 

363;  Hallettu.  Lee,  3  Ala.  28.  IreJ.  191;  44  Am.  Deo.  75. 

2  Whitney  v.   Butterfield,    13    Cal.  *  Eust  v.  Pritchett,  5  Harr.   (Del.) 

335;  73  Am.  Deo.  584.  260. 

s  Watson  r.  Watson,  9  Conn.   140;  'Kleissendorff«.Fore,3B.Mon.471. 
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it  is  erroneous  or  irregular,  but  only  when  it  is  absolutely 
void.*  A  sheriff  is  liable  for  gross  neglect  of  official  duty 
when  he  fails  to  execute  a  writ  of  arrest  placed  in  his  hands 
at  nightfall,  with  notice  that  the  absconding  debtor  is  in 
a  hotel,  in  a  city  near  the  state  line,  and  intends  to  ab- 
scond before  daylight,  such  being  the  fact,  and  the  debtor 
so  escaping  into  another  state.^  It  is  the  duty  of  a  sheriff 
who  arrests  a  debtor  on  a  capias  ad  satisfaciendum  to 
commit  him  to  the  jail  of  his  own  county,  although  the 
writ  issued  from  the  court  of  another  county.'  The  law 
requires  of  sheriffs  a  strict  degree  of  diligence  and  cau- 
tion in  the  discharge  of  their  duties,  and  if  a  party 
is  injured  by  the  want  of  such  diligence  in  the  officer, 
he  has  his  remedy  against  him  for  the  injury.*  And 
it  is  his  duty  in  good  faith  to  levy  on  sufficient  of  the 
property  of  the  defendant,  if  to  be  had,  as  will  in  all 
reasonable  probability  yield  at  a  public  sale  the  ne- 
cessary amount  of  money.'  An  execution  creditor  is 
not  bound  to  point  out  property  to  be  levied  on;  he 
has  done  all  that  the  law  requires  of  him  when  he  has 
placed  his  execution  in  the  hands  of  the  sheriff,  whose 
duty  it  is  to  make  the  money; ^  and  he  has  no  right  to 
return  an  execution  nulla  bona,  without  having  made  any 
effort  to  find  any  of  the  goods  of  the  defendant,  and  a 
general  report  that  the  defendant  has  no  property  will 
not  excuse  such  re'turn.'  Where  two  writs,  one  of  execu- 
tion and  the  other  of  attachment,  against  the  same  per- 
son, are  in  the  hands  of  the  same  officer,  he  must  first 
levy  the  writ  which  first  comes  to  his  hands.'  A  sheriff 
leaves  property  in  the  debtor's  possession  at  his  peril, 
and  it  is  his  duty  to  put  movables  which  have  come  into  his 

f  Stoddard  v.  Tarbell,   20  Vt.  321;        •  McKinney  v.  Craig,  4  Sneed,  577. 
Woodruff  V.  Barret,    15  N.   J.   L.  40;         '  Governor  v.  Powell,  9  Ala.  83. 
Stevenson  «.  McLean,  5  Humph.  332;        "  Albany  City  Bank  v.  Dorr,  Walk. 

42  Am.  Deo.  434.  Ch.  317;  Vance  v.   McNairy,  3  Yerg. 

•■'Phillips  V.   Eonald,  3  Bush,  244;  171;  24  Am.  Deo.  553. 
96  Am.  Deo.  216.  '  Parks  v.  Alexander,  7  Ired.  412. 

>  Avery  v.  Seely,  3  Watts  &  S.  494.        «  Moore  v.  Fitz,  15  Ind.  43. 
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possession  in  a  place  of  safety,  and  reasonable  expenses 
and  compensation  should  be  allowed  hiin;^  and  when  he 
attaches  cattle  he  is  bound  to  provide  for  their  support,  if 
the  defendant  neglects  to  do  so,  and  the  expense  is  no  ex- 
cuse for  neglect.'  It  is  the  duty  of  the  sheriff  to  return 
the  process  to  the  proper  court,  whether  executed  or  not;' 
but  the  sheriff  of  another  county,  to  whom  an  execution 
is  issued,  is  not  required  to  return  it,  either  in  person  or 
by  deputy.  If  he  deposits  it  in  the  post-office,  properly  di- 
rected, in  time  to  reach  the  clerk  of  the  court  from  which 
it  issued,  by  the  return  day,  it  is  sufficient.*  It  is  not 
necessary  that  an  execution  should  remain  in  the  hands  of 
the  officer  sixty  days.  He  may  return  it  sooner,  unsat- 
isfied, at  his  own  risk.'  A  sheriff  is  not  liable  to  an  action 
bj'  a  party  injured  by  his  neglect  to  preserve  the  peace, 
but  only  for  his  misfeasance,  or  neglect  to  serve  process, 
in  which  the  plaintiff  is  interested,  or  for  maliciously  hin- 
dering or  preventing  the  plaintiff  from  exercising  some 
special  right  or  privilege.*  If  process  is  regular  on  its 
face,  and  not  absolutely  void,  by  having  been  issued  with- 
out authority  of  law,  the  officer  can  never  be  made  a 
trespasser,  although  it  may  have  been  erroneously  issued. 
It  is  no  justification  for  suffering  an  escape,  therefore,  by 
an  officer,  or  for  making  a  false  return,  or  for  refusal  to 
execute  the  process,  that  the  forms  of  law  in  suing 
out  such  process  have  not  been  all  observed.'  If  a 
precept  commands  an  officer  to  break  and  enter  a  dwell- 
ing-house without  stating  any  sufficient  cause,  he  could 
not  justify  such  act  under  such  a  precept;'  but  where  a 
court  of  competent  jurisdiction  issues  a  supersedeas  to  an 
execution  in  the  hands  of  a  sheriff,  he  need  look  no  fur- 

'  Silliven  v.  Bellocq,   20  La.  Ann.  '  Morange    »..     Edwards,   1  E.   D. 

305.  Smith,  414. 

»  Sewall  V.  Mattoon,  9  Mass.  535.  «  South  v.  Maryland,  18  How.  396. 

»Brownt).  Baker,  9  Port.  503;  Web-  '  Brother   w.    Cannon,    2    111.    200. 

Bter  V.  Quimby,  8  N.  H.  382.  See  Higdon  v.  Conway,  12  Mo.  295; 

•  Underwood    v.    Russell,    4    Tex.  Hecker  v.  Jarret,  3  Binn.  404. 

175.  =  Saudford  v.  Nichols,  13  Mass.  286. 
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ther,  but  he  is  bound  to  obey  it.'  It  is  the  imperative 
duty  of  the  sheriff  to  take  bail  for  persons  under  Etrrest 
upon  civil  process,  and  he  must  do  so  at  his  peril,  and  he 
is  responsible  for  the  acceptance  of  insufficient  bail.^  In 
several  of  the  states,  however,  if  he  fails  to  discharge  his 
duty  by  taking,  sufficient  bail,  he  becomes,  by  statute,  re- 
sponsible as  special  bail.'  If  a  rescue  is  effected,  the 
officer  is  responsible;  but  he  is  not  liable  for  the  escape 
of  a  debtor  whom  he  has  arrested  on  a  process  which  was 
insufficient  to  authorize  the  arrest.* 

Illustbations.  —  A  sheriff  had  a  writ  against  a  resident  of 
another  state,  who  was  known  by  the  sheriff  to  be  in  his  county 
on  a  temporary  visit,  and  he  was  also  informed  that  the  person 
Bought  would  be  at  a  particular  place  near  the  county  line,  on 
a  certain  day  mentioned,  on  his  way  out  of  the  state,  and  he 
failed  to  be  present  on  the  day  mentioned,  when,  if  he  had  been 
there,  he  might  have  arrested  the  defendant,  and  showed  no 
reasons  for  not  going  there.  Held,  that  it  was  negligence:  Jen- 
kins V.  Troutman,  1  Jones,  169.  An  officer  on  a  writ  attached 
A'b  goods  in  the  hands  of  an  express  company,  paid  the  express 
charges,  and  took  the  goods  away.  Held,  that  the  express  com- 
pany had  no  right  of  action  against  the  officer:  Livingston  v. 
Miller,  48  Hun,  232.  The  Iowa  Code,  section  3013,  provides 
that  a  sheriff  shall  be  allowed  by  the  court  the  reasonable  ex- 
penses of  keeping  attached  property  to  be  paid  by  the  plaintiff, 
and  taxed  in  the  costs.  Held,  that  the  sheriff  is  liable  in  the 
first  instance  to  one  whom  he  employs  to  guard  attached  prop- 
erty: Rowley  v.  Painter,  69  Iowa,  432.  A  sheriff  sold  on  exe- 
cution property  that  was  exempt,  after  he  had  been  notified 
that  it  was  so  exempt.  Held,  that  he  was  liable  to  the  owner 
for  its  value:  Spencer  v.  Long,  39  Cal.  700.  A  sheriff  seized 
and  sold  on  execution,  out  of  a  district  court,  goods  which  were 
held  by  a  constable  on  attachment  out  of  a  justice's  court. 
Held,  that  the  sheriff,  though  he  was  responsible  to  the  consta- 
ble, was  not  liable  to  the  creditor  in  the  attachment  suit:  Foulds 
V.  Pegg,  6  Nev.  136.  A  sheriff  elected  in  1872  continued  to 
exercise  the  duties  of  the  office  after  his  failure  to  renew  his 
bond  and  produce  his  receipts,  and  was  re-elected  in  1874,  and 
failed  to  collect  and  pay  over  the  taxes  for  that  year.    Held, 

'  Williams    ii.    Stewart,    20    Miss,  pie  v.   Dikeman,   3  Abb.   App.    520; 

533.  Metcalf  v.  Stryker,  31  N.  Y.  62. 

»  Eayner  v.  Bell,  15  Maaa.  378.  '  State  v.  Lowry,  8  Mo.  48;  Hitoh- 

'  Gray  v.  Hoover,  4  Dev.  475;  Peo-  cock  v.  Baker,  2  Allen,  431. 
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that  he  was  liable  on  his  bond  of  1872:  Vann  v.  Pipkin,  77  N. 
C.  408.  W.  &  Co.  had  execution  levied  on  the  property 
of  defendant.  He  was  subsequently  declared  a  bankrupt,  and 
an  injunction  issued  by  the  district  court  of  the  United  States 
restraining  W.  &  Co.  and  the  sheriff  from  disposing  of  the 
property.  W.  &  Co.  thereupon  filed  their  petition  in  the  latter 
court,  praying  that  the  injunction  be  so  modified  as  to  allow 
the  sheriff  to  sell.  This  was  done,  the  order  directing  that  the 
proceeds  be  brought  into  the  district  court.  The  order  was 
served  on  the  sheriff,  who  sold  the  property  and  paid  the  pro- 
ceeds into  court.  Held,  that  the  sheriff  was  not  liable  to  W.  & 
Co.  for  not  paying  the  money  to  them  upon  their  execution: 
O'Brien  v.  Weld,  92  U.  S.  81. 

§  3827.  Unlawful  Seizures.  — Where  a  sheriff  levies 
an  execution  upon  property  in  which  the  defendant  had 
no  interest,  it  is  his  duty  to  stop  all  further  proceedings 
under  the  levy  as  soon  as  he  ascertains  the  fact.'  And 
where  personal  property  is  taken  from  the  possession  of 
a  purchaser  by  a  sheriff,  under  an  execution  issued  upon 
a  void  judgment  against  his  vendor,  the  taking  is  wrong- 
ful.^ Where  merchandise  belonging  to  a  debtor  was 
fraudulently  mixed  with  that  of  his  father,  and  the  latter 
pointed  out  such  goods  as  he  preferred  should  be  taken 
on  an  attachment  against  the  son,  the  sheriff  is  not  lia- 
ble for  taking  the  goods  pointed  out,  although  they  did 
not  belong  to  the  debtor;*  and  where  one  permits  his 
goods  to  be  so  intermingled  with  those  of  a  debtor  that 
an  officer  having  a  writ  of  execution  against  such  debtor, 
after  making  reasonable  inquiry,  is  unable  to  distinguish 
the  one  from  the  other,  and  he  does  not  himself  identify 
and  point  them  out,  the  officer  is  justified  in  taking  and 
selling  the  whole  as  the  property  of  the  debtor.*  Where 
two  corporations  had  the  same  name,  and  the  sheriff 
served  an  execution  on  one  of  them  in  mistake  for  the 
other,  he  is  liable  in  trespass.'     An  officer  in  making  a 

'  state  V.  Swigart,  22  Ark.  528.  «  Robinson  v.  Holt,  39  N.  H.  557; 

»  White  V.  Joues,  38  111.  159,  75  Am.  Deo.  233. 

'  Slattery     v.     Stewart,     45  111.        '  Hallowell  etc.  Bank  v.  Howard, 
293.  14  Mass.  181. 
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levy  is  bound  to  exercise  ordinary  care  in  ascertaining 
the  value  of  the  property  levied  on;  and  if  by  reason  of 
lack  of  skill  or  judgment  he  makes  an  excessive  levy  on 
property  of  an  extra  value  on  account  of  some  peculiar 
quality,  he  is  liable.*  Where  the  officer  knows  that  pay- 
ment of  the  execution  has  been  made  by  one  of  two  joint 
co-defendants,  although  the  same  may  not  have  been  in- 
dorsed thereon,  he  is  not  justified  in  levying  upon  the 
property  of  the  non-paying  defendant."  A  sheriff  is  lia- 
ble in  trespass  for  seizing  goods  which  are  exempt  from 
levy.  A.nd  when  the  value  of  the  goods  is  clearly  within 
the  amount  exempted  he  has  no  right  to  seize  them;  but 
if  the  amount  of  their  value  is  doubtful,  he  may  seize 
them  for  safe-keeping  until  the  value  can  be  determined 
by  an  appraisement;'  but  where  the  officer  attached  a 
flock  of  sheep  without  leaving  the  defendant  the  ten  sheep 
exempt  by  law,  he  cannot  justify  the  wrong  bj'  claiming 
that  he  did  not  know  which  to  leave,  when  he  did  not 
request  the  defendant  to  designate  them.*  Where  an 
officer  levies  on  the  goods  of  one  person  under  an  exe- 
cution against  another,  he  is  liable  in  an  action  of  trover. 
Proof  of  the  sale  is  evidence  of  the  conversion,  and  no 
demand  is  necessary.'  Where  a  sheriff,  instigated  by 
the  plaintiffs  in  a  writ  of  attachment,  abuses  the  process 
by  willfully  seizing  too  much  property,  he  and  his  con- 
federates are  liable  to  an  action,  which  may  be  brought 
in  the  county  of  the  sheriff's  residence,  without  regard 
to  the  residence  of  his  confederates.*  Where  the  sheriff 
seizes  under  an  attachment  property  in  the  possession 
of  a  stranger  to  the  writ,  no  presumption  obtains  in  favor 
of  the  officer  having  done  his  duty.  Such  a  seizure  is 
prima  facie  wrongful.' 

'  Vance  ti.  Vanarsdale,  1  Bush,  504.        '  Hanchett  v.  Williams,  24  111.  App. 

«  Staaley  v.  Nutter,  16  N.  H.  22.  56. 

»  Bonnel  v.  Dunn,  28  N.  J.  L.  153.  '  Hilliard  v.  W^ilson,  65  Tex.  286. 

♦  Frost  V.  Mote,  34  N.  Y.  253.  '  State  v.  Hope,  88  Mo.  430. 
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Illustrations. — A  debtor  drove  his  sheep  into  the  close  of 

A,  without  A's  consent  or  knowledge,  in  order  to  prevent  their 
being  seized  on  execution,  and  the  officer  who  had  the  execu- 
tion entered  into  A's  close,  and  took  and  drove  away  not  only 
the  sheep  of  the  debtor,  but  some  of  the  sheep  of  A  also.  Held, 
that,  admitting  the  officer  had  a  right  to  enter  and  seize  the 
debtor's  sheep,  he  was  bound  to  see  that  he  did  not  take  the 
sheep  of  A,  and  that  the  taking  was  illegal:  Kingsbury  v.  Pond, 
3  N.  H.  511.     A  sheriff  attached  a  wagon  as  the  property  of  A. 

B,  to  whom  the  property  belonged,  demanded  it  from  the  sher- 
iff, who  refused  to  give  it  up.  At  a  subsequent  conversation 
B  told  the  sheriff  that  all  he  wished  was  to  have  the  wagon  re- 
turned to  the  place  from  which  it  had  been  taken,  which  the 
sheriff  immediately  did.  Held,  that  whether  the  understand- 
ing between  them  was  that  such  return  should  be  a  discharge 
of  all  claim  B  had  upon  the  sheriff  for  the  taking  and  deten- 
tion, as  well  as  for  the  wagon  itself,  was  a  question  for  the  jury, 
and  that  the  question  of  the  acceptance  of  the  wagon  by  B  was 
immaterial:  Spalding  v.  Stewart,  38  Vt.  78.  A  sheriff,  on 
the  expiration  of  his  term  of  office,  turned  over  to  his  successor 
chattels  belonging  to  A,  which  had  been  seized  under  an  attach- 
ment against  B.  Held,  that  the  fact  that  when  these  chattels 
were  thus  turned  over  the  new  sheriff  had  no  notice  of  A's 
rights  afforded  the  sheriff  no  defense  in  an  action  by  A,  who 
gave  notice  of  his  rights  and  demanded  the  chattels:  Vaughn 
V.  Allgaier,  27  Mo.  App.  523.  A  sheriff  before  sale  upon  exe- 
cution caused  grain,  which  he  had  previously  levied  on  in  the 
stack  or  shock,  to  be  thrashed  and  placed  in  an  elevator.  Held, 
not  to  be  such  an  abuse  of  his  discretion  in  the  care  and  man- 
agement of  the  property  as  to  make  him  a  trespasser  ab  initio: 
Ladd  V.  Newell,  34  Minn.  107.  B  had  possession  of  property, 
which,  as  between  himself  and  A,  was  A's  property,  but  which, 
as  between  the  parties  and  B's  creditors,  might  have  been 
reached  by  them.  An  officer  seized  it  under  an  execution  on 
a  void  judgment  against  B.  Held,  that  A  could  maintain  an 
action  against  the  officer:  State  v.  Rucher,  19  Mo.  App.  587. 

§  3828.  False  Returns. — A  sheriff  is  liable  to  an  action 
of  damages  for  a  false  return,  as  where  he  returns  nulla 
bona  to  a  writ  of  fieri  facias  when  he  has  had  the  oppor- 
tunity of  making  a  levy,  or  has  not  used  due  diligence  in 
ascertaining  whether  he  could  or  not;  or  where  he  returns 
non  est  inventus,  without  having  made  proper  and  reason- 
able search  for  the  defendant.     But  he  may,  at  any  time 


6033  SHERIFFS.  §  8828 

before  suit  is  brought  against  him  for  a  false  return,  be 
permitted  to  amend  his  return  according  to  the  facts.* 
Where  the  sheriff  has  returned  his  writ  "executed,"  and 
he  does  not  ask  permission  to  alter  or  modify  his  return, 
the  court  has  no  power  to  do  it,  and  cannot  compel  him 
to  make  any  alteration  in  it  as  to  matter  of  fact;  and  he 
is  responsible  for  a  false  return  to  the  party  injured.' 
The  retdrn  is  deemed  to  speak  as  of  the  return  day;  and 
if  it  would  not  be  true  if  made  on  that  day,  the  sheriff  is 
responsible  as  for  a  false  return.'  The  sheriff's  return 
that  he  has  left  a  true  copy  of  the  writ  with  the  defendant 
is  conclusive  upon  the  parties,  and  cannot  be  contradicted 
for  the  purpose  of  defeating  the  suit  in  which  such  return 
is  made;  but  the  remedy  is  by  an  action  against  the  oflScer 
for  a  false  return.*  The  sheriff's  return  is  conclusive  evi- 
dence of  the  escape  of  a  defendant  arrested  on  a  capias; 
and  such  defendant  may  be  punished  for  contempt  with- 
out the  usual  examination  or  interrogatories,  as  no  de- 
nial will  excuse  him.  If  the  sheriff's  return  is  false,  the 
defendant's  remedy  is  against  him  for  a  false  return.' 
Where  a  purchaser,  knowing  of  a  mortgage  on  the  prop- 
erty, colludes  witli  the  sheriff,  and  procures  from  him  a 
false  return  of  a  levy,  before  the  giving  of  the  mortgage, 
and  purchases  the  property  on  condition  that  such  false 
return  shall  be  made  in  a  suit  between  the  mortgagee  and 
the  purchaser,  such  fraudulent  collusion  may  be  shown, 
and  any  effect  of  the  return  on  the  rights  of  the  mortgagee 
defeated  on  the  ground  of  the  fraud."  An  officer  is  not 
admissible  as  a  witness  to  falsify  his  own  return.^  Where 
a  sheriff,  in  answer  to  a  rule  to  bring  in  the  body  of  a 
defendant,  returns  that  he  discharged  him  from  custody 
on  his  giving  bond  and  complying  with  the  requirements 

'  Brinkley  v.  Mooney,  9  Ark.  445.  '  State  v.  Clerk  of  Bergen,  25  K.  J. 

»  Sawyer  v.  Curtis,  2  Ashm.  127.  L.  209. 

'  Bowen  v.  Parkhurst,  24  111.  257.  «  Mesaer  v.  Bailey,  31  N.  H.  9. 

*  Bolles  V.  Bowen,  45  N.  H.  124;  An-  '  Eastman  i».  Bennett,  6  Wis.  232. 
gell  V.  Bowler,  3  R.  I.  77. 
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of  the  insolvent  debtor's  act,  he  will  not  be  amerced.'  If 
a  sheriff  returns  that  the  levies  on  two  several  writs  were 
contemporaneous,  when  in  fact  one  levy  was  precedent 
to  the  other,  the  plaintiff  whose  writ  was  first  levied  may 
maintain  an  action  for  a  false  return.*  The  fact  that  a 
sheriff  in  serving  a  writ  of  attachment  seizes  certain 
property  as  defendant's,  and  files  a  return,  does  not  estop 
him,  when  sued  for  making  a  false  return,  from  showing 
that  the  property  belonged  to  a  third  person,  although 
the  burden  of  proving  this  is  on  the  sheriff.'  The  fact 
that  in  the  regular  course  of  practice  an  order  of  publica- 
tion intervened  between  an  officer's  false  return  of  non  est 
to  a  summons  and  judgment  by  default  will  not  shield 
the  officer  from  liability  for  the  false  return.'' 

Illdsteations. — M.  was  arrested  on  mesne  process,  and  gave 
bail.  After  judgment,  an  execution  against  his  body  was  placed 
in  the  sheriff's  hands,  and  a  return  was  made  that  M.  could 
not  be  found.  The  bail  were  charged,  and  paid  the  judgment. 
One  of  them  sued  the  sheriff  for  a  false  return,  and  proved  that 
the  sheriff  either  arrested  M.  and  negligently  allowed  him  to 
escape,  or  that  he  might  have  arrested  him.  Held,  that  the 
plaintiff  was  entitled  to  recover,  as  the  return  was  conclusive 
against  him  in  an  action  upon  the  bail  bond:  Mc Arthur  v.  Pease, 
46  Barb.  423.  The  plaintiff  in  cer.tain  executions  claimed  pri- 
ority in  the  distribution  of  the  prgceeds,  on  the  ground  that 
previous  levies  were  invalid.  Held,  that,  as  the  sheriff  had  re- 
turned on  the  plaintiff's  writp  that  the  levies  thereon  were  made 
subject  to  prior  levies,  the  plaintiff  could  not  contradict  the 
returns,  but  must  resort  to  his  remedy  by  action,  if  false  returns 
had  been  made:  Paxson's  Appeal,  49  Pa.  St.  195.  A  sheriff 
was  sued  for  the  statutory  penalty  provided  for  in  case  of  a  false 
return.  It  appeared  merely,  from  the  complaint,  that  the  return 
was  defective  in  not  stating  that  the  execution  debtor  had  paid 
to  the  sheriff  the  sum  of  $2.50  on  account  of  the  execution. 
Held,  that  the  complaint  was  demurrable:  Harrell  v.  Warren, 
100  N.  C.  259. 

§  3829.  Failure  to  State  Returns.  —  At  common  law  no 
duty  was  cast  upon  the  sheriff  to  make  any  return  to  the 

'  Louis  V.  Kaskel,  49  N.  J.  L.  158.         '  Buffalo  Bank  v.  Elliott,  42  Hun, 
'  State  V.  Harrington,  28  Mo.  App.     121. 
287.  *  State  v.  Finn,  87  Mo.  310. 
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writ.  If  such  were  desired,  the  plaintiff  or  defendant  could 
rule  him  to  do  so.  But  in  most  of  the  states  the  sheriff 
is  now  required  by  statute  to  return  all  process  that  comes 
to  his  hands  within  a  limited  time,  which  varies  in  the 
different  states.  Such  statutes  also  provide  special  rem- 
edies for  the  default  of  the  sheriff  in  making  the  returns 
as  required  by  law.'  When  the  sheriff  fails  to  return  the 
writ,  the  debt  is  assumed  to  be  lost,  and  the  execution 
creditor  is  prima  facie  entitled  to  recover  the  full  amount 
from  him.  The  sheriff,  however,  is  entitled  to  show  that, 
notwithstanding  his  utmost  efforts  to  have  made  the 
amount,  they  would  have  been  unavailing,  as  the  defend- 
ant had  no  property  in  his  county.^  Such  evidence  is 
admissible  in  mitigation  of  damages  only,  and  proof  that 
the  return  was  made  within  a  short  time  after  the  pre- 
scribed time  is  not  competent  for  any  purpose.'  In  an 
action  against  a  sheriff  for  damages  for  a  failure  to  return 
an  execution,  it  is  sufficient  for  the  plaintiff  to  prove  the 
delivery  of  the  writ,  and  the  burden  of  proof  is  then 
thrown  on  the  sheriff  to  show  what  he  has  done  with  it.* 
The  measure  of  damages  is  the  amount  of  loss  actually 
sustained  by  the  plaintiff  in  consequence  of  the  sheriff's 
breach  of  duty.'  And  the  sheriff  is  liable  only  for  nominal 
damages,  in  case  of  a  technical  false  return,  when  the 
actual  damages  result  from  the  plaintiff's  own  negligence, 
or  may  be  attributed  to  the  conduct  of  third  parties.' 
The  insolvency  of  an  execution  defendant  does  not  in 
itself  justify  the  sheriff  in  failing  to  return  the  execution.^ 
Although  a  sheriff  is  liable  to  a  fine,  at  the  discretion  of 

'  State    V.    Clymer,    3    Houat.   20;  Crooker  v.  Melick,  18  Neb.  227;  Hell- 
Noble   V.   Whetstone,    45    Ala.    361;  man  v.  Spielman,  19  Neb.  152;  People 
Tyler  v.  VPillis,  33  Barb.  327;  Spencer  v.  Johnson,  4  111.  App.  346. 
V.  Cuyler,  17  How.  Pr.  157.  "  Tutein  v.   Hurley,  98   Mass.  211; 

^  Dunphy  v.  Whipple,  25  Mich.  10;  93  Am.  Deo.   154;  Carter  v.   Towne, 

Bowman  v.  Conell,  39  Barb.  70.  103  Mass.  507;  Parker  v.  Cohoes,   10 

2  Brookfield  e.  Remsen,  1  Abb.  App.  Hun,    531;    State    v.    Finn,    11    Mo. 

210.  App.  401;  Prosser  v.  Coots,  50  Mich. 

*  State  V.  Schar,  50  Mo.  393.  262. 

"  Dobson  V.   Saxton,    11  Hun,  565;  '  Atkinson  v.   Heer,  44  Ark.    174; 

Lummis   v.    Kasson,   43    Barb.    373;  Cox  v.  Ross,  56  Miss.  481. 
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the  proper  court,  for  his  failure  to  make  due  return  of'an 
execution,  he  is  also  liable  to  an  action  on  his  official  bond 
by  the  party  injured  by  his  failure/ 

Illustrations.  —  In  an  action  against  a  sheriff  for  neglecting 
to  levy  on  real  estate,  and  to  return  the  execution  in  proper 
time,  where  he  was  not  requested  by  the  creditor  to  levy  on 
real  and  he  had  levied  on  personal  estate,  and  before  the  levy 
was  completed  the  real  estate  had  been  attached  by  another 
creditor,  and  there  was  no  other  attachable  property,  held, 
that  the  sheriff  was  not  bound  to  levy  the  execution  upon  the 
real  estate  until  a  sufficient  time  had  elapsed  to  sell  the  per- 
sonal property,  and  that  the  defendant  was  liable  only  in  nomi- 
nal damages  for  neglect  to  return  the  execution  within  its  life: 
Bank  of  Newbury  v.  Baldwin,  31  Vt.  311. 

§  3830.  Collection  of  Money.  —  A  sheriff  is  an  insurer 
of  the  safety  of  all  jnoney  officially  received  by  him 
against  loss  by  any  means  whatever,  including  such  losses 
as  arise  from  the  act  of  God  or  the  public  enemy.^  The 
sheriff  and  his  sureties  are  liable  for  all  moneys  collected 
by  him  in  his  official  capacity,  which  he  neglects  or  re- 
fuses to  pay  over  on  demand,  and  for  the  penalties  im- 
posed by  the  statute  when  he  does  not  act  in  good  faith. 
They  are  also  liable  for  all  moneys  collected  by  him  from 
the  sale  of  property  levied  upon  before  the  return  day  of 
the  writ  of  execution,  notwithstanding  intermediate  the 
levy  and  sale  or  payment  of  the  money  the  writ  may 
have  become  functus  officio.^  A  sheriff  is  liable  for  failure 
to  pay  over  the  money  paid  him  for  a  note  and  mortgage 
taken  for  the  deferred  payment  of  purchase-money  of  land 
sold  on  partition,  though  no  special  order  of  distribution 
was  made,  and  the  money  was  paid  him  after  the  expira- 
tion of  his  term.*  Where,  by  consent  of  the  parties  in 
interest,  the  sheriff  receives  the  purchase-money  of  land 
sold  und.er  a  judgment  in  partition,  before  the  same  is  pay- 
able under  the  order  of  sale,  he  will  be  deemed  to  have 

'  Grandstaff  V.  Ridgly,  30  Gratt.  ].     Brobat  v.  Skillen,  16  Ohio  St.  382;  88 

>  State  V.  Clarke,  73  N.  C.  255.  Am.  Deo.  458. 

«  Nash  V.   Muldoon,    16  Nev.  404;        •  Calvin  v.  Bruen,  39  Ohio  St.  610. 
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received  it  in  his  official  capacity,  and  the  sureties  on  his 
bond  are  liable  for  bis  default  in  paying  it  over  to  the 
persons  entitled  to  it.'  The  authority  of  a  sheriff  to  col- 
lect a  judgment  ceases  after  the  return  day  of  the  writ  of 
execution,  if  there  has  been  no  previous  levy  under  it.^ 
A  statutory  penalty  is  not  recoverable  from  a  sheriff  who 
refuses  to  pay  over  money  collected  on  execution,  where 
he  acts  in  good  faith,  being  unable  to  decide  between 
conflicting  claimants  to  the  money.'  It  is  doubtful  whether 
a  sheriff  who  has  collected  an  illegal  levy  voluntarily  paid 
by  the  tax-payers,  and  not  superseded  by  them,  can  retain 
it  and  refuse  to  pay  it,  because  illegal.*  Though,  as  a  gen- 
eral rule,  a  sheriff,  who,  under  execution,  has  levied  upon 
and  sold  certain  property  belonging  to  the  defendant 
therein,  will  not  be  permitted  to  allege  that  the  property 
did  not  belong  to  said  defendant,  yet  where  the  defendant 
has  testified  that  the  property  did  not  belong  to  him,  the 
recovery  of  an  alleged  surplus  should  not  be  enforced  on 
summary  application.^  Mere  notice  to  a  sheriff  to  detain 
money  which  he  has  collected  on  legal  process  will  not 
justify  him  in  holding  it.°  A  sheriff  called  on  by  rule  to 
pay  over  to  the  execution  plaintiff  the  proceeds  of  the  sale 
cannot  set  up  superior  privileges  in  favor  of  attaching 
creditors,  who,  although  made  parties  to  the  rule,  do  not 
make  such  claim  for  themselves.'  And  where  a  sheriff 
pays  over  the  proceeds  of  property  sold  on  execution  to  a 
junior  judgment  creditor,  under  an  order  of  court,  in  pro- 
ceedings to  which  the  senior  judgment  creditor  was  not 
made  a  party,  he  is  not  thereby  released  from  his  liability 
to  the  latter.' 

Illustrations.  —  After  A  had  assigned  property,  a  sheriff  at- 
tached it  as  his  in  a  suit  brought  by  B,  who  gave  an  indemnifying 
bond.     The  sheriff  sold  and  paid  over  the  surplus  beyond  the 

1  State  V.  Cayce,  85  Mo.  456.  *  State  v.  Pharea,  24  W.  Va.  657. 

»  Harris  v.  Ellis,  30  Tex.  4;  94  Am.  "  Frankel  v.  Elias,  60  How.  Pr.  74. 

Deo.  296.  «  Smith  v.  Wade,  64  Ga.  116. 

'  Johnson  v.  Gorham,  6  Oal.  195;  65  '  Chase  v.  Bell,  32  La.  Ann.  460. 

Am.  Dec.  501.  »  State  v.  Boles,  13  S.  C.  283. 
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amount  of  the  attachment  to  A.  A's  assignee  recovered  judg- 
ment against  B,  who  paid  the  judgment.  Held,  that  the  sheriff, 
on  B's  motion,  should  he  ordered  to  pay  over  to  B  the  proceeds  of 
the  sale:  Adler  v.  Lang,  28  Mo.  App.  440.  A  and  B,  as  judgment 
creditors,  purchased  certain  cord-wood  at  sheriff's  sale  on  exe- 
cution, no  money  being  paid,  but  each  intending  that  his  bid 
should  be  credited  on  his  execution.  The  sheriff  demanded 
money  for  his  fees,  and  also  for  the  purpose  of  paying  preferred 
labor  liens  upon  the  property.  A  and  B,  at  his  suggestion,  dis- 
posed of  their  interests  to  C,  who  thereafter  paid  the  money  to 
the  sheriff,  who  neglected  and  refused  to  pay  the  same,  or  any 
part  thereof,  to  A  and  B.  Held,  that  the  disposal  of  the  inter- 
ests of  A  and  B  to  C  was  a  transfer  of  the  bids  instead  of  a  sale 
of  the  property,  and  that  the  sheriff  received  the  money  in  his 
official  capacity:  Nash  v.  Muldoon,  16  Nev.  404.  A.  sued  a 
sheriff  for  money  collected  and  not  paid  over.  The  sheriff 
answered  that  he  held  it  pending  the  decision  of  a  judge  on  the 
question  of  the  amount  due  as  fees.  Pending  the  action,  the 
fees  were  taxed.  There  was  evidence  tending  to  show  that 
the  sheriff  had  levied  on  property  sufficient  in  amount  to  pay 
judgment  and  fees.  Held,  that  a  verdict  for  the  full  amount  of 
the  judgment  should  not  be  disturbed:  Davis  v.  Bowe,  50  N.  Y. 
Sup.  Ct.  298. 
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§  3831.  Citizenship  —  In  General.  —  Citizenship  de- 
notes membership  in  the  political  society  or  state.  Mere 
inhabitants  are  not  citizens;  for  these  may  be  strangers, 
or  aliens,  who,  while  they  are  permitted  to  settle  and  stay 
in  the  country,  are  not  permitted  to  enjoy  the  privileges 
or  share  in  the  rights  which  pertain  to  those  who  are 
members  of  the  political  society.  A  person  may  have 
citizenship  in  one  country  and  be  an  inhabitant  of  an- 
other country.  So  he  may  be  a  citizen  of  one  country  and 
have  his  domicile  in  another.  There  is  in  this  country  a 
twofold  citizenship,  —  a  citizenship  of  the  United  States, 
and  also  a  citizenship  of  the  several  states,  and  the  two 
co-exist  in  the  same  persons.    The  Fourteenth  Amendment 
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provides  that  all  persons  born  and  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  ¥nited  States  and  of  the  state  wherein  they 
reside.  Children  born  within  the  United  States  of  foreign 
parents  (not  ministers  or  ambassadors)  are  citizens  of  the 
United  States.'  Indians  preserving  their  tribal  relations, 
and  recognizing  the  headship  of  their  chiefs,  are  not  citi- 
zens, even  though  residing  within  a  state  or  an  organized 
territory.^  But  when  any  individual  withdraws  from  the 
tribal  relations  and  makes  himself  a  member  of  the  civil- 
ized community,  adopting  its  habits  and  subjecting  him- 
self to  its  jurisdiction,  his  right  to  protection  in  person, 
property,  and  privilege  becomes  as  complete  as  that  of 
any  other  native-born  inhabitant.'  And  persons  born  in 
the  United  States  of  Chinese  parents  are  citizens.*  Chil- 
dren born  abroad  of  parents  who  are  American  citizens 
temporarily  residing  abroad  or  traveling  in  foreign  coun- 
tries are  citizens  of  the  United  States  by  birth.'  A  per- 
son born  in  Canada  of  parents  of  African  blood  who  were 
born  in  Virginia,  and  held  there  as  slaves  until  they  emi- 
grated to  Canada,  is  an  alien.* 

'  McKay  v.  Campbell,  2  Saw.  118;  Knickerbocker  Life  Ins.  Co.  v.  Gor- 

Lynch  v.  Clarke,  1  Sand.  Ch.  583.  bach,  70  Pa.  St.  150.    Under  the  laws 

'  Goodell  V.  Jackson,  20  Johns.  693,  of  the  United  States,  the  marriage  of 

700;    11   Am.    Dec.    351;    McKay   v.  a,  woman    "who   might    lawfully  be 

Campbell,  2  Saw.  118;  Ex  parte  Rey-  naturalized  "  to  a  citizen  of  the  United 

nolds,  18  Alb.  L.  J.  18;  United  States  States  makes  her  a  citizen,   and  she 

V.  Osborne,  6  Saw.  406.  becomes  a  citizen  although  she  never 

'  Story  on  Constitution,  4th  ed.,  sec.  resided  in  this  country:  Kane  v.  Mc- 

1993;  Cooley  on  Constitutional  Law,  Carthy,  63  N.  C.  299;  Burton  v.  Bur- 

243.  ton,  1  Keyes,  359;  Headman  v.  Rose, 

*  In  re  Wy  Shing,  36  Fed.  Rep.  553;  63  Ga.  458;  and  any  free  white  woman 
Ex  parte  Chin  King,  35  Fed.  Rep.  354;  already  married  to  an  alien  becomes 
In  re  Yung  Hing  Hee,  36  Fed.  Rep.  naturalized  by  the  naturalization  of  her 
437;  In  re  Fook  Tin  Sing,  10  Saw.  husband:  Kelly  v.  Owen,  7  Wall.  496; 
353.  Leonard  ».  Grant,   6  Saw.   603.    In 

°  U.  S.  Rev.  Stats.  1878,  sec.  1993;  some  early  cases  it  is  held  that  the 

Olborn  v.  Inhabitants,  58  Me.  353.  marriage  of  a  female  citizen  with  an 

*  People  V.  Board  of  Registration,  26  alien  does  not  produce  a  dissolution  of 
Mich.  51;  12  Am.  Rep.  297.  As  to  her  native  allegiance:  Shanks  v.  Ba- 
the effect  of  her  marriage  upon  the  pent,  3  Pet.  242;  Beck  v.  McGillis,  9 
citizenship  of  a  woman,  it  is  said  by  Barb.  35;  but  this  conclusion  is  de- 
Wharton  that  "a  married  woman  or-  denied  in  the  federal  court  recently,  in 
dinarily  partakes  of  her  husband's  a  case  (Pequinot  v.  City  of  Detroit,  16 
nationality":  Conflict  of  Laws,  sec.  11;  Fed.  Rep.  211)  in  which  it  was  held 
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"The  United  States  recognized  the  right  of  every  one  to 
expatriate  himself  and  choose  another  country.  This  right 
would  seem  to  follow  from  the  greater  right  proclaimed  to 
the  world  in  the  memorable  document  in  which  the  Amer- 
ican colonies  declared  their-independence  and  separation 
from  the  British  crown  as  belonging  to  every  human  be- 
ing, God-given  and  inalienable,  —  the  right  to  pursue  his 
own  happiness.  The  English  doctrine  of  perpetual  and 
unchangeable  allegiance  to  the  government  of  one's  birth, 
attending  the  subject  wherever  he  goes,  has  never  taken 
root  in  this  country,  although  there  are  judicial  dicta  that 
a  citizen  cannot  renounce  his  allegiance  to  the  United 
States  without  the  permission  of  the  government  under 
regulations  prescribed  by  law;  this  would  seem  to  have 
been  the  opinion  of  Chancellor  Kent  when  he  published 
his  Commentaries.  But  a  different  doctrine  prevails  now."' 
The  government,  to  prevent  abuse  and  secure  the  public 
welfare,  may  regulate  the  mode  of  expatriation.*  Alle- 
giance to  the  United  States  may  be  repudiated  by  a  native 
as  well  as  an  adopted  citizen,  without  any  formal  or  ex- 
press sanction  of  the  government.'  A  citizen  of  the  United 
States  may  renounce  his  allegiance  by  taking  an  oath  of 
allegiance  to  a  foreign  power,  and  his  son,  born  abroad 
afterwards,  is  not  a  citizen  of  the  United  States.*  The 
United  States  courts  will  not  recognize  as  an  American 
one  who  has  deliberately  renounced  his  citizenship,  placed 
himself  under  the  dominion  of  another  government,  and 
for  eighteen  years  held  himself  out  as  an  alien.'  But  the 
fact  that  one  has  resided  several  years  in  Canada  does  not 
of  itself  justify  the  inference  that  he  is  an  alien.*     The 

that  an  alien  woman  who  had  once        '  Alsberry  v.  Hawkins,  9  Dana,  177; 

become  an  American  citizen  by  a  mar-  33  Am.  Dec.  546. 

riage    which    was    subsequently    dis-         ^  Alsberry  v.  Hawkins,  9  Dana,  177; 

solved  may  resume  her  alienage  by  a  33  Am.  Dec.  546. 

marriage  to  an  unnaturalized  native  of        *  Browne  ii.  Dexter,  66  Cal.  39. 

her  own  country.  '  Green  v.  Salas,  31  Fed.  Rep.  106. 

'  Field,  J.,  in  In  re  Look  Tin  Sing,        «  Gilman  v.  Thompson,  11  Vt.  643; 

10  Saw.  353.  '  34  Am.  Deo.  714. 
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intended  temporary  absence  of  an  infant  from  his  native 
country,  prolonged  until  he  arrives  of  age,  does  not,  where 
he  has  no  other  disabilities  of  citizenship  than  those 
arising  from  nonage,  and  where  a  previously  appointed 
guardian  represents  him  at  home,  attach  the  disability  of 
alienage  to  him  upon  his  return  to  assert  his  rights.^  A 
child  born  in  foreign  parts  of  parents  who  were  origi- 
nally residents  of  this  state,  and  who  were  married  here, 
is  not  necessarily  an  alien,  nor  will  the  presumption  that 
he  is  be  indulged.^  In  the  absence  of  proof  that  an  alien 
has  become  a  citizen  of  the  United  States,  his  original 
status  is  presumed  to  continue.* 

Illustrations. — A  foreigner  alleged  to  be  illegitimate  came 
to  this  country  as  a  member  of  the  family  of  his  reputed  father, 
whose  wife  was  the  mother  of  the  boy.  The  reputed  father  was 
naturalized  while  the  alleged  illegitimate  child  was  an  infant. 
Held,  that,  as  the  child  was  a  member  of  his  reputed  father's 
family  when  his  father  was  naturalized,  and  was  an  infant,  he 
became  naturalized;  and  that  the  question  of  his  legitimacy 
would  not  be  inquired  into  in  a  proceeding  to  contest  an  elec- 
tion: Dale  v.  Irwin,  78  111.  170.  A's  grandfather  was  born  in 
Connecticut,  removed  to  Canada  in  1790,  with  the  intention  of 
making  that  his  permanent  domicile,  and  there  remained  till 
his  death,  in  1838.  A's  father  was  born  in  Canada,  and  served 
in  the  Canadian  military  service  through  compulsion.  A.  was 
also  born  in  Canada,  but  removed  to  Iowa.  Held,  that  A  was  a 
citizen  of  the  United  States;  in  the  absence  of  evidence  it  would 
be  presumed  that  the  grandfather  intended  to  renounce  his 
citizenship:  State  v.  Adams,  45  Iowa,  99;  24  Am.  Rep.  760. 

§  3832.     "  Privileges  and  Immunities  "  of  Citizens.  — 

A  citizen  of  any  of  the  states  is  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  states.*  Therefore 
a  citizen  of  any  of  the  states  can  hold,  enjoy,  devise,  or 

'■  Portis  I).  Hill,  14  Tex.  69;  65  Am.  zen   of    a  state  within    this   proris- 

Deo.  100.  ion:   Tatem  v.   Wright,  23  N.  J.  L. 

2  Campbell  v.  Wallace,    12  N.   H.  429;  Slaughter's  Case,  13  Gratt.  767; 

362;  37  Am.  Deo.  220.  Paul  v.  Virginia,  8  Wall.   168;  Ducat 

*  Hauenstein  v.  Lynham,  100  U.  S.  v.  Chicago,  10  Wall.  410;  Common- 
483.  wealth  v.  Milton,  12  B.  Mon.  212;  54  . 

*  U.    S.     Const.,    art.    4,    sec.    2.  Am.  Dec.  522. 
But  a   "corporation"  is  not  a  oiti- 


6043  CITIZENSHIP.  §  3832 

inherit  real  estate  situate  in  any  other,  as  a  native 
thereof.'  And  this  provision  secures  to  a  citizen  of  any 
state  the  right  to  pass  into  any  other  state  of  the  Union 
for  the  purpose  of  engaging  in  lawful  commerce  or  busi- 
ness; to  maintain  actions  in  the  courts  of  the  state;  and 
to  be  exempt  from  higher  taxes  or  excises  than  are  im- 
posed by  the  state  upon  its  own  citizens.^  A  provision 
of  a  revenue  law  discriminating  against  publishers  of 
books'  etc.,  in  other  states  is  unconstitutional.^  But  this 
clause  of  the  federal  constitution  does  not  give  a  citizen 
of  another  state  a  right  to  vote  or  hold  office  immediately 
on  his  entering  the  state;*  nor  is  the  right  of  a  woman  to 
vote  within  the  clause;"  nor  the  right  to  practice  law;" 
nor  is  the  right  to  take  oysters,  even  in  tide-waters.'  A 
statute  providing  that  an  attachment  may  be  issued 
against  a  non-resident  of  the  state  without  the  undertak- 
ing which  is  required  in  the  case  of  a  resident  is  not  in 
conflict  with  the  constitution;*  nor  is  a  statute  providing 
that  no  Chinese  shall  be  permitted  to  give  evidence  in 
favor  of  or  against  any  white  man.'  Citizens  of  sister 
states  are  not  exempted  from  the  operation  of  our  laws 
when  they  come  here.'"  The  Fourteenth  Amendment,  al- 
though prohibitory  in  terms,  confers  a  positive  immunity 

'  1  Lead.  Cas.  Keal  Prop.,  494.  are  for  the  purposes  of  cultivation  and 

'  Ward  V.  Maryland,  12  Wall.  418.  profit;  and  if  the  state,  in  the  regula- 

Bnt  when  a  uniform  tax  is  imposed  tion  of  its  public  domain,  can  grant  to 

upon  all  sales  at  auction  in  the  state,  its  own  citizens  the  exclusive  use  of 

the  fact  that  goods  sold  are  the  prop-  dry  lands,  we  see  no  reason  why  it 

erty  of   citizens  of   other  states   does  may  not  do  the  same  thing  in  respect 

not    affect  the  validity   of    the   tax:  to   such    as   are    covered    by   water. 

Woodruff  V.  Parnham,  8  Wall.  123.  And  as  all  concede  that  a  state  may 

'  Ex  parte  Rollins,  80  Va.  314.  grant  to  one  of  its  citizens  the  eiclu- 

*  Story  on  Constitution,  sec.  1800.  sive  use  of  a  part  of  the  common  prop- 

'  Van  Valkenburgh  v.  Brown,  43  Cal.  erty,  the  conclusion  would   seem  to 

43;  13  Am.  Rep.  136.  follow  that  it  might,  by  appropriate 

^  In  re  Taylor,  48  Md.  28;  30  Am.  legislation,   confine    the    use    of    the 

Rep.  451.  whole  to  its  own  people  alone." 

'  McCready  v.   Virginia,   94  U.  S.  »  Marsh  v.   Steele,   9  Neb.   96;   31 

391.     "The    planting  of    oysters    in  Am.  Rep.  406. 

the  soil  covered  by  water  owned  in  '  People  v.   Brady,   40  Cal.    198;  6 

common  by  the  people  of   the  state  Am.  Rep.  604. 

is  not  different  in  principle,"  the  court  "Harrison!;.  Mayor  of  Vicksburg, 

say,  "  from  that  of  planting  corn  upon  3   Smedes   &   M.   581;    41   Am.  Dec. 

dry  laud  held  in  the  same  way.     Both  634. 
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or  right  to  the  colored  race,  —  the  right  to  exemption 
from  unfriendly  legislation  against  them  distinctively  as 
colored.'  A  statute  which  denies  to  colored  citizens  the 
right  and  privilege  of  participating  in  the  administra- 
tion of  the  law  as  jurors  because  of  their  color  is  a  dis- 
crimination against  them  which  is  forbidden  by  the 
Fourteenth  Amendment.^  The  right  to  make  a  separation 
on  a  public  conveyance  between  white  and  colored  pas- 
sengers can  be  upheld  when,  and  only  when,  the  Carrier 
in  good  faith  furnishes  accommodations  equal  in  quality 
and  convenience  to  both  classes.'  According  to  the 
weight  of  authority,  the  legislature  has  the  power  to  au- 
thorize the  board  of  education  of  any  city,  or  the  officers 
of  any  school  district,  to  establish  separate  schools  for 
the  education  of  white  and  colored  children,  and  to  ex- 
clude the  colored  children  from  the  white  schools,  not- 
withstanding the  Fourteenth  Amendment.* 

Illustrations.  ■ —  A  statute  required  all  traders  resident  in 
the  state  to  take  out  licenses,  and  to  pay  therefor  certain  sums, 
regulated  by  a  scale  of  from  $12  to  $150,  in  proportion  to  their 
stock  in  trade,  while  any  person  not  a  permanent  resident  of 
the  state  was  prohibited  from  selling  any  goods,  other  than 
agricultural  products  and  articles  manufactured  in  the  state, 
either  by  card,  sample,  or  by  written  or  printed  trade  list,  with- 
out obtaining  a  license,  for  which  the  sum  of  $300  was  to  be 
paid.  Held,  unconstitutional:  Ward  v.  Maryland,  12  Wall. 
418. 

§  3833.  "Equal  Protection  of  the  Laws."  —The  Four- 
teenth Amendment  also  declares  that  no  state  shall  "deny 

•  Strauder  v.  West  Virginia,  100  Tinnon,  26  Kan.  1;  People ».  Gallagher, 
U.  S.  303.  93  N.  Y.  438;  45  Aiii.  Rep.  232.     But 

2  Strauder   v.    West   Virginia,     100  see  Clark  v.  Board  etc.,  24  Iowa,  266; 

U.  S.  303.  Smith  v.  Directors  etc.,  40  Iowa,  518; 

5  The  Sue,  22  Fed.  Rep.   843;  Log-  Dove  v.  Independent  School  District, 

wood  I).  R.  R.  Co.,  23  Fed.  Rep.  318;  41    Iowa,     689.       Where    the    state 

Murphj' w.  B.  R.  Co.,  23Fed.  Rep.  637.  has  not  authorized  separate  common 

*  State  V.  McCanu,  21  Ohio  St.  198;  schools  for  colored  children,  a  city 
Cory  V.  Carter,  48  Ind.  337 ;  17  Am.  board  of  education  has  no  right  to  es- 
Rep.  728;  Ward  v.  Flood,  48  Cal.  36;  tablish  them,  and  exclude  such  ohil- 
17  Am.  Rep.  405;  Bertonneau  v,  Di-  dred  from  the  other  schools:  Peoples;, 
rectors  of  the  City  Schools,  3  Woods,  Board  of  Education,  101  111.  308;  40 
177;  Ottawa  Board  of  Education  v.  Am.  Rep.  196. 
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to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws."  The  supreme  court  of  the  United  States,  in 
a  recent  case,  says  that  this  section  contemplates  persons 
and  classes  of  persons.  It  has  not  respect  to  local  and 
municipal  regulations  that  do  not  injuriously  afifect  or 
discriminate  between  persons  or  classes  of  persons  within 
the  places  or  municipalities  for  which  such  regulations 
are  made.  The  amendment  does  not  prevent  a  state  from 
arranging  and  parceling  out  the  jurisdiction  of  its  several 
courts  at  its  discretion.  It  is  the  right  of  every  state  to 
establish  such  courts  as  it  sees  fit,  and  to  prescribe  their 
several  jurisdictions  as  to  territorial  extent,  subject-mat- 
ter, and  amount,  and  the  finality  and  efi'ect  of  their  decis- 
ions, provided  it  does  not  encroach  upon  the  proper 
jurisdiction  of  the  United  States,  and  does  not  abridge 
the  privileges  and  immunities  of  citizens  of  the  United 
States,  and  does  not  deprive  any  person  of  his  rights 
without  due  process  of  law,  nor  deny  to  any  person  the 
equal  protection  of  the  laws,  including  the  equal  right  to 
resort  to  the  appropriate  courts  for  redress.  The  restric- 
tion as  to  the  equal  protection  of  the  laws  is  not  violated 
by  any  diversity  in  the  jurisdiction  of  the  several  courts 
as  to  subject-matter,  amount,  or  finality  of  decision,  if  all 
persons  within  the  territorial  limits  of  their  respective 
jurisdictions  have  an  equal  right,  in  like  cases  and  under 
like  circumstances,  to  resort  to  them  for  redress.  Each 
state  has  the  right  to  make  political  subdivisions  of  its 
territory  for  municipal  purposes,  and  to .  regulate  their 
local  government.  As  respects  the  administration  of  jus- 
tice, it  may  establish  one  system  of  courts  for  cities  and 
another  for  rural  districts,  one  system  for  one  portion  of 
its  territory  and  another  system  fcf  another  portion.  In 
like  manner,  any  state  may  adopt  any  system  of  laws  or 
judicature  it  sees  fit  for  all  or  any  part  of  its  territory.  If 
the  state  of  New  York,  for  example  should  see  fit  to  adopt 
the  civil  law  and  its  method  of  procedure  for  New  York 
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City  and  the  surrounding  counties,  and  the  common  law 
and  its  method  of  procedure  for  the  rest  of  the  state,  there 
is  nothing  in  the  constitution  of  the  United  States  to  pre- 
vent its  doing  so.  This  would  not,  of  itself,  he  a  denial 
to  any  person  of  the  equal  protection  of  the  laws.  If 
every  person  residing  or  being  in  either  portion  of  the 
state  should  be  accorded  the  equal  protection  of  the  laws 
prevailing  there,  he  could  not  justly  complain  of  a  viola- 
tion of  the  clause  referred  to.  For  it  has  respect  to  per- 
sons and  classes  of  persons.  It  means  that  no  person  or 
class  of  persons  shall  be  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  other  persons  or  other  classes  in 
the  same  place  and  under  like  circumstances.'    The  Four- 


1  Bowman  v.  Lewis,  101  U.  S.  22. 
In  this  case  it  appears  that  by  the 
constitution  and  laws  of  Missouri  a 
court  called  the  St.  Louis  court  of 
appeals  has  exclusive  jurisdiction  in 
certain  cases  of  all  appeals  from  the 
circuit  courts  in  St.  Louis  and  some 
adjoining  counties;  the  supreme  court 
has  jurisdiction  of  appeals  in  like  cases 
from  the  circuit  courts  of  the  remain- 
ing counties  of  the  state.  The  supreme 
court  held  that  this  adjustment  of  ap- 
pellate jurisdiction  is  not  forbidden 
by  the  Fourteenth  Amendment.  Mr. 
Justice  Bradley  said ;  "  The  Fourteenth 
Amendment  does  not  profess  to  secure 
to  all  persons  in  the  United  States  the 
beneiit  of  the  same  laws  and  the  same 
remedies.  G-reat  diversities  in  these 
respects  may  exist  in  two  states  sepa- 
rated oaly  by  an  imaginary  line.  On 
one  side  of  this  line  there  may  be  a 
right  of  trial  by  jury,  and  on  the  other 
side  no  such  right.  Each  state  pre- 
scribes its  own  modes  of  judicial  pro- 
ceeding. If  diversities  of  laws  and 
judicial  proceedings  may  exist  in  the 
several  states  without  violating  the 
equality  clause  in  the  Fourteenth 
Amendment,  there  is  no  solid  reason 
why  there  may  not  be  such  diversities 
in  different  parts  of  the  same  state.  A 
uniformity  which  is  not  essential  as 
regards  different  states  cannot  be 
essential  as  regards  different  parts  of 
a  state,  provided  that  in  each\nd  all 
there  is  no  infraction  of  the  constitu- 


tional provision.  Diversities  which 
are  allowable  in  different  states  are 
allowable  in  different  parts  of  the  same 
state.  Where  part  of  a  state  is  thickly 
settled,  and  another  part  has  but  few 
inhabitants,  it  may  be  desirable  to 
have  different  systems  of  judicature 
for  the  two  portions,  —  trial  by  jury 
in  one,  for  example,  and  not  in  the 
other.  Large  cities  may  require  a 
multiplication  of  courts  and  a  peculiar 
arrangement  of  jurisdictions.  It  would 
be  an  unfortunate  restriction  of  the 
powers  of  the  state  government  if  it 
could  not,  in  its  discretion,  provide 
for  these  various  exigencies.  If  a 
Mexican  state  should  be  acquired  by 
treaty  and  added  to  an  adjoining  state, 
or  part  of  a  state,  in  the  United  States, 
and  the  two  should  be  erected  into  a 
new  state,  it  cannot  be  doubted  that 
such  new  state  might  allow  the  Mexi- 
can laws  and  judicature  to  continue 
unchanged  in  the  one  portion,  and 
the  common  law  and  its  corresponding 
judicature  in  the  other  portion.  Such 
an  arrangement  would  not  be  pro- 
hibited by  any  fair  construction  of  the 
Fourteenth  Amendment.  It  would 
not  be  based  on  any  respect  of  persons 
or  classes,  but  on  municipal  considera- 
tions alone,  and  a  regard  to  the  welfare 
of  all  classes  within  the  particular 
territory  or  jurisdiction.  It  is  not 
impossible  that  a  distinct  territorial 
establishment  and  jurisdiction  might 
be  intended,  or  might  have  the  effect 
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teenth  Amendment,  forbidding  a  state  to  deny  to  any 
"  person  "  the  equal  protection  of  the  laws,  embraces  cor- 
porations/ A  statute  providing  that  no  person  shall  re- 
cover damages  from  a  municipality  for  an  injury  from  a 
defect  in  a  highway,  unless  he  resides  in  a  country  where 
similar  injuries  constitute  a  like  cause  of  action,  is  uncon- 
stitutional.* 

Illustrations. — A  statute  of  New  York  provided  that  foreign 
insurance  companies  doing  business  in  New  York  should  be 
charged  license  fees  equal  to  those  imposed  on  New  York  com- 
panies by  states  wherein  such  foreign  companies  were  created. 
Held,  not  unconstitutional  as  denying  the  equal  protection  of 
the  laws,  for  a  state  may  attach  conditions  to  its  permission  that 
a  foreign  insurance  company  shall  do  business  in  that  state: 
Philadelphia  Fire  Ass'n  v.  New  York,  119  U.  S.  110. 

§3834.  Aliens — Rights  and  Disabilities  of.  —  Aliens 
are  the  subjects  of  foreign  governments  not  naturalized 
under  the  laws  of  the  United  States.  The  principal  dif- 
ference between  a  citizen  and  an  alien  is,  that  the  former 
is  entitled  to  all  the  privileges  of  the  state  of  which  he  is 
a  member,  while  the  latter,  while  he  resides  in  the  coun- 
try, is  there  by  sufferance  merely;  he  cannot  own  real 
estate  therein,  and  he  cannot  exercise  political  rights.' 
But  in  most  of  the  states,  by  statute,  aliens,  whether  resi- 
dent or  not,  may  purchase  and  hold  property,  real  or 
personal,  in  like  manner  as  natives  or  citizens.*  The 
disability  of  alienage  is  now  generally  removed  in  this 

of  a  discrimination  against  a  particular  '  Stimson's  American  Statute  Law, 
race  or  class,  where  such  race  or  class  sec.  6013.  The  legislature,  nothing  in 
should  happen  to  be  the  principal  the  constitution  forbidding,  may  con- 
occupants  of  the  disfavored  district,  fer  on  non-resident  aliens  the  power 
Should  such  a  case  ever  arise  it  will  to  acquire,  enjoy,  and  transmit  prop- 
be  time  enough  then  to  consider  it.  erty:  State  o.  Smith,  70  Cal.  153.  A 
No  such  case  is  pretended  to  exist  in  statute  saya  that  aliens  may  inherit, 
the  present  instance."  Held,   that   the  term  "alien"  is  not 

^  Santa  Clara  County  v.  E,.  R.  Co.,  limited  to  a  resident  alien:   Lyons  ??. 

118  U.  S.  394.  State,  67  Cal.  380.    An  act  permitting 

*  Pearson   v.    City  of   Portland,   69  non-resident  aliens  to  inherit  land  is 

Me.  278;  31  Am.  Rep.  276.  constitutional:    State    v.    Rogers,     13 

'  Cooley  on  Constitutional  Law,  77;  Cal.  1.59.     See  Billings  v.  Hauver,   65 

Alsberry   v.   Harkness,  9  Dana,   177;  Cal.  593. 
33  Am.  Deo.  546. 
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country.'  The  rule  that  an  alien  could  not  inherit  land 
formerly  obtained  in  California.^  But  even  non-resident 
aliens  may  now  inherit  lands  in  that  state,'  and  are  en- 
titled to  share  equally  with  heirs  of  the  same  degree  resid- 
ing in  the  state;*  and  he  may  assign  property  inherited 
by  him,  and  the  assignee  may  appear  and  claim  it.^  So 
in  Massachusetts,  resident  or  non-resident  aliens  may  take 
land  by  descent,  and  may  transmit  the  same.*  It  is  held 
in  New  York  that  alienism  is  an  impediment  to  taking 
land  by  descent  only  when  it  comes  between  the  stock  of 
descent  and  the  person  claiming  to  take;  if  some  of  the 
persons  who  answer  the  description  of  heirs  are  incapable 
of  taking  by  reason  of  alienage,  they  are  disregarded,  and 
the  whole  title  vests  in  those  heirs  who  are  competent, 
except  they  are  compelled  to  trace  inheritance  through  an 
alien.'  Under  the  constitution  and  the  act  of  1840  in 
Texas,  an  alien  can  inherit  land  in  that  state.'  So  in 
Missouri,  an  alien  may  take  real  estate  by  descent  from 
an  alien.'  In  Michigan  there  was  no  law  down  to  1828 
by  which  an  alien  could  have  heirs  and  inherit  estate."" 
The  law  existing  at  the  time  of  descent  cast  governs  the 
right  of  aliens  to  inherit  realty."  Where  an  alien  is 
entitled  to  estate  by  inheritance,  it  is  not  necessary,  in 
order  to  obtain  the  property,  that  the  alien  should  appear 
in  person  and  claim  it;  he  may  act  through  an  attorney.^'' 

'  Note  to  Elmondorff  v.  Carmichael,  '  Luhrs  v.  Eimer,  80  N.  Y.  17L    As 

3  Litt.  472,  in  14  Am.  Dee.  86.  to  the  rights  of  aliens  under  the  early 

^  Siemssen    v.    Bofer,    6    Oal.    250;  laws   of  Kew  York,   see   McLean  v. 

Norris  v.  Hoyt,  18  Cal.  217.  Swanton,   13  N.   Y.  535;  Levy's  Les- 

» Escheated  Estate  of  Guilford,  67  see     v.     McCartee,     6     Pet.     102, 

Cal.  380.  113. 

*  Billings  41.  Hauver,  65  Cal.  593.  »  Hanrick  v.  Hanrick,  61  Tex.  596; 

*  Escheated  Estate  of  Leopold,  67  63  Tex.  618;  54  Tex.  101. 

Cal.  385.  «  Burke  v.  Adams,  80  Mo.  504. 

«  Lumb  V.  Jenkins,  100  Mass.  527.  "  Crane  v.  Reeder,  21  Mich.  24,  70; 

Provisions  are  made  under  the  statutes  4  Am.  Rep.  430.     See  Greenhold  v. 

of  all  the  states  regarding  aliens  and  Morrison,   21   Iowa,   538,   as   to  law 

their  right   to   inherit  and    transmit  then  in  force  in  Iowa, 

property,  some  specifying  alien  friends,  "  Pilla  v.  German  School  Ass'n,  23 

and  other  special  provisions  exist  to  Fed.  Rep.  700. 

the  above  rule.     The  states  of  Idaho,  "  Escheated  Estate  of  Guilford,  67 

Kansas,  Lbuisiana,  and  Vermont  seem  Cal.  380. 
to  make  no  provision. 
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Although  an  alien  is  capable  of  inheriting,  the  word  "alien" 
does  not  include  or  designate  a  naturalized  citizen.'  And 
an  alien  who  was  naturalized  subsequent  to  the  death  of 
the  testator  has  been  held  in  North  Carolina  to  be  incapa- 
ble of  inheriting.'  Where  an  alien  female  intermarries 
with  a  citizen,  by  virtue  of  the  marriage  she  becomes  a 
citizen,  and  capable  of  taking  and  holding  lands  in  New 
York  by  purchase  and  descent.'  A  foreign  sovereign  may 
sue  in  the  courts  of  this  country.^  An  alien  may  main- 
tain a  suit  to  protect  his  right  to  a  trade-mark.' 

An  alien  who  has  not  declared  his  intentions  to  become 
a  citizen  of  the  United  States  may  be  elected  to  a  public 
office,  and  may  hold  the  same  in  case  his  disability  be 
removed  before  the  term  of  oflBlce  begins."  An  alien  can- 
not be  a  juryman.' 

§  3835.     Naturalization — Who  may  be  Naturalized. — 

Congress  is  given  power  by  the  constitution  "to  establish 
a  uniform  rule  of  naturalization."*  Naturalization  is 
the  act  by  which  the  rights,  privileges,  and  immunities 
of  citizenship  are  conferred  upon  a  person  born  an  alien. 
When  Congress  has  prescribed  a  rule,  its  power  is  exclu- 
sive.' Therefore,  no  state  can  confer  rights  of  citizen- 
ship upon  an  alien  who  has  not  complied  with  the  laws 
of  Congress  so  as  to  make  him  a  citizen  of  the  United 

1  Luhra  v.  Eimer,  80  N.  Y.  171.  '  State  v.   Murray,  28  Wis.  96;  9 

2  Harman  v.  Ferral,  64  N.  0.  474.  Am.  Rep.  489. 

3  Luhrs  V.  Eimer,  80  N.  T.  171.  '  People  v.  Barker,  60  Mich.  277;  1 
An  alien-born  woman  becomes  a  oiti-  Am.  St.  Rep.  501.  But  the  term 
zen  under  the  act  of  Congress  of  Feb-  "alien"  applies  to  one  not  a  citizen  of 
uary  10,  1855,  where  any  such  woman  Indiana.  A  citizen  of  Indiana  is  eligi- 
who  might  be  naturalized  is  in  a  state  ble,  even  though  he  is  not  a  citizen  of 
of  marriage  to  a  citizen,  nor  is  her  the  United  States:  McDonel  v.  State, 
citizenship  lost  by  her  husband's  sub-  90  Ind.  320. 

sequent   death,    and    her    afterwards  '  U.  S.  Const.,  c.  4,  art.  1,  sec.  8. 

intermarrying  with  an  alien:  Kreitz  v.  j  °  Chirac  *.  Chirac,  2   Wheat.  259; 

Behrensmeyer,  125  111.  141;  8  Am.  St.  Houston  o.  Moore,  5  Wheat.  1,  48; 

Rep.  349,  376.  Thurlow  v.  Massachusetts,  5  How.  504; 

'  King  of  Prussia  v.  Kuepper,  22  Mo.  Smith  v.  Turner,  7  How.  283;  United 

550;  66  Am.  Dec.  639.  States  v.  ViUato,  2  DaU.  370. 

'  Taylor  v.  Carpenter,  11  Paige,  292; 
42  Am.  Dec.  114. 
S79 
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States,  and  entitled  to  the  rights  and  privileges  guaranteed 
to  citizens  by  the  federal  constitution/  But  the  act  of 
naturalization,  when  performed  by  a  state  court  in  the 
mode  prescribed  by  Congress,  has  given  to  it  the  same 
effect  that  it  would  have  if  performed  by  a  court  of  the 
United  States.'  Citizenship  is  acquired  by  naturalization 
in  three  ways:  1.  By  special  laws  conferring  the  privi- 
lege upon  individuals  named  in  the  laws;  2.  By  means 
of  general  naturalization  laws,  whereby  individuals  re- 
nounce their  foreign  allegiance,  and  take  upon  themselves 
the  obligations  of  citizenship;  3.  By  the  acquisition  by 
the  United  States  of  foreign  territory,  witji  its  people, 
who  thereby  become  citizens  of  the  United  States.^  The 
original  naturalization  laws  only  extended  to  free  "white" 
persons.  In  1870  and  1875  this  was  altered,  and  the 
naturalization  laws  were  extended  to  aliens  of  African 
nativity  and  to  persons  of  African  descent.  But  it  has 
been  held  that  they  do  not  include  natives  of  China  of 
the  Mongolian  race.*  And  a  person  of  half-white  and 
half-Indian  blood  is  not  a  "white  person"  within  the 
meaning  of  this  phrase  as  used  in  the  naturalization 
laws.*  Children  of  naturalized  citizens  who  are  resi- 
dents of  the  United  States,  being  minors  at  the  time  of 
their  father's  naturalization,  become  citizens.* 

Under  the  language  of  the  statute  requiring  the  appli- 
cant to  be  "  of  good  moral  character,  attached  to  the  prin- 
ciples of  the  constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness  of  the  same," 
it  has  been  held  that  one  who  "knew  of  no  constitutional 
law  against    polygamy"  was  not  competent.'     An  alien, 

1  In  re  Wehlitz,  16  Wis.  443;    84  them  to  hold  a  seat  in  Congress,  and 

Am.  Dec.  700.  no  person   except   a  native  citizen  is 

^  Morgan  v.   Dudley,   18  B.   Monj.  eligible  to  the  ofiSce  of  governor  in 

693;  68  Am.  Deo.  735.  some  of  the  states,  or  to  the  office  of 

^  Cooley    on    Constitutional    Law,  President    of    the    United    States:    2 

243.     In  the  United  States,  natural-  Kent's  Com.  6. 
ized   persons  are   entitled  to   all   the        *  In  re  Ah  Yup,  5  Saw.  155. 
privileges  and  immunities  of  natural-        *  lu  re  CamiUe,  6  Saw.  541. 
born  subjects,  except  that  a  residence        *  U.  S.  Rev.  Stats.,  sec.  2172. 
of  seven  years  is  required  to  enable        '  In  re  Sanders,  1  Cent.  L.  J.  514. 


6051  CITIZENSHIP.  §  3836 

to  be  entitled  to  admission  to  citizenship,  must  prove 
that  he  has  behaved  as  a  man  of  good  moral  character 
during   all  the   period  of  his  residence  in  the   United 

States.' 

§  3836.  Procedure. — The  courts  authorized  by  the  act 
of  Congress  to  admit  aliens  to  citizenship  need  not  pos- 
sess general  common-law  jurisdiction  over  all  classes  of 
actions,  but  must  be  courts  of  record  for  all  purposes, 
possessing  powers  incident  to  such  courts,  with  commpn- 
law  jurisdiction  over  all  subjects  upon  which  they  have 
authority  to  adjudicate,  and  must  exercise  their  powers 
according  to  the  course  of  the  common  law.^  And  the 
following  have  been  held  to  be  within  the  statute,  and  to 
have  power  to  naturalize,  viz.:  The  criminal  court  of  St. 
Louis,  being  a  court  of  record,  having  common-law  juris- 
diction of  a  certain  class  of  cases,  a  seal,  and  a  clerk,^  and 
county  courts,*  and  a  city  court  of  record.*  But  it  has 
been  held  that  the  marine  court  of  New  York  was  not 
within  the  statute;*  nor  a  court  in  which  the  justice  is 
the  recording  officer.'  A  probate  court  is  not  a  "  court 
having  common-law  jurisdiction"  because  it  may  allot 
dower,  partition  estates,  and  take  cognizance  of  matters 
concerning  bastards  and  bastardy.*  The  declaration  of 
intention  must  be  made  in  open  court  or  in  the  clerk's 
office;'    but    the   intention    must   be   declared   in   such 

'  In   re   Spenser,  5  Saw.   195.     In  '  People  v.  MoGowan,  77  HI.  644; 

this  case  it  was  held  that  what  con-  20  Am.  Hep.  254. 

stitutes    good    moral    character   may  *  Dale  v.  Irwin,  78  111.  170;  People 

vary  in  different  times  and  places,  but  v.  Pease,  30  Barb.  588;  Ex  parte  Burk- 

a  person  who   commits   perjury  does  hardt,    16  Tex.    470;    People   v.    Mc- 

not  behave  as  a  man  of  good  moral  Gowan,  77  111.  644;  20  Am.  Rep.  254. 

character,  and  is  not   therefore  enti-  "  Morgan  w.  Dudley,  18  B.  Mon.  693; 

tied  to  admission  to  citizenship,  even  68  Am.  Deo.  735. 

though  he  has  been  pardoned  for  the  *  Mills  v.  McCabe,  44  111.  194. 

offense;   for  ■•,  pardon  is  prospective,  '  Ex  parte  Gregg,  2  Curt.  98;  State 

and  not  retrospective.  v.  Whittemore,  60  N.  H.  245;  9  Am. 

■^  People  V.  McGowan,  77  111.   644;  Rep.  196. 

20  Am.  Rep.  254;  In  re  Connor,  39  «  Ex  parte  Tweedy,  22  Fed.  Rep. 

Cal.  98;  2  Am.  Rep.  427;  Morgan  v.  84. 

Dudley,  18  B.  Mon.  693;  68  Am.  Deo.  '  In    re   Langtrey,    31    Fed.   Rep. 

735.  879. 
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form  as  to  show  the  time  when  it  was  actually  formed.' 
A  record  of  naturalization  made  by  a  court  of  competent 
jurisdiction  cannot  be  impeached  in  a  collateral  proceed- 
ing, by  showing  by  parol  that  the  preliminary  steps  re- 
quired by  law  had  not  in  fact  been  taken.^  The  certifi- 
cate of  the  clerk  of  the  district  court,  reciting  that  the 
applicant  has  been  duly  admitted  to  citizenship,  but  fail- 
ing to  show  or  verify  any  extract  from  the  record  or  min- 
ute of  the  action  of  the  court,  is  not  competent  evidence 
to  show  naturalization.  Nor  can  it  be  helped  out  by 
parol  evidence.'  Nor  can  citizenship  be  presumed  from 
the  holding  Of  real  estate  or  of  office.*  The  court  cannot 
make  its  order  of  naturalization  retroactive.'  It  is  com- 
petent for  a  court  to  amend  nunc  pro  tunc  the  record  of 
naturalization  proceedings  had  therein,  so  as  to  correct 
an  error  of  the  clerk  and  make  the  record  conform  to  the 
truth.* 

§  3837.     Elections  —  Suffrage  —  The  Right  to  Vote.  — 

Participation  in  the  suffrage  is  not  of  right, — it  is  not  a 
necessary  incident  of  citizenship,  —  but  it  is  granted  by 
the  state  on  a  consideration  of  what  is  most  for  the  inter- 
est of  the  state.^  Therefore,  although  the  federal  con- 
stitution makes  women  born  or  naturalized  within  the 
United  States  citizens,  and  capable  of  becoming  voters, 
yet  that  provision  does  not  execute  itself,  but  requires 
legislative  action  to  authorize  them  to  vote;  and  where 
the  legislature  have  only  enacted  that  male  citizens  may 
vote,  women  have  no  right  to  vote.'  Under  the  federal 
constitution,  each  state  has  the  right  to  prescribe  the 
qualifications  of  its  own  voters.'  Citizenship  and  the 
right  to  vote  are  neither  identical  nor  inseparable;  and 

'  Ex  parte  Randall,  14  Phlla.  224.  "  State  v.  McDonald,  24  Minn.  48. 

'  People  V.  MoGowan,  77  111.  644;        '  Cooley  on  Constitutional  Law,  237; 

20  Am.  Kep.  254.  Minor  v.  Happeraett,  21  Wall.  162. 

'  Green  v.  Salas,  31  Fed.  Rep.  106.  '  Spencer  v.  Board  of  Registration, 

*  Dryden  ».  Swinburne,  20  W.  Va.  Webster  v.  Superintendents  of  Elec- 

89.  tion,  1  McAr.  169;  29  Am.  Rep.  582. 

6  Id,  •  U.  S.  Const.,  art.  1,  p.  2. 
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the  constitution  of  a  state,  although  it  authorizes  resident 
unnaturalized  foreigners  to  vote  at  state  elections  and 
hold  ofSce,  does  not  make  them  citizens  of  the  state.* 

§  3838.  Registration  Laws.  —  Laws  enacted  for  the 
purpose  of  procuring  a  fair  and  honest  vote,  such  as 
registration  laws,  are  constitutional  and  valid.^  But 
a  registry  law,  to  be  valid,  must  be  reasonable  and 
impartial,  and  calculated  to  facilitate  and  secure  the  con- 
stitutional right  of  suffrage,  and  not  to  subvert  or  injuri- 
ously, unreasonably,  or  unnecessarily  restrain,  impair,  or 
impede  the  right.'  Laws  which  provide  for  the  registra- 
tion of  voters,  and  that  electors  who  have  not  registered 
previous  to  the  day  of  election  shall  make  oath  to  their 
qualifications,  etc.,  are  valid.^  Registry  laws  which  make 
race  or  class  distinctions  which  provide  for  the  payment 
of  a  special  tax  as  a  prerequsite  to  voting,  or  which  in- 
crease the  time  of  residence  required  by  the  constitution, 

'  Lanz  V.  Randall,  3  Cent.  L.  J.  688.  qualifications  of  voters,  necessarily  re- 

*  People?).  Hoffmann,  116111.  587;  56  quiresthat  an  examination  of  the  claims 

Am.  Rep.  793;  Edmonds  v.  Banbury,  of    persons    to   vote   on   the    ground 

28  Iowa,  267;  4  Am.  Rep.  177;  State  of     possessing     these     qualifications 

V.  Butts,  31  Kan.  537.    But  Taylor,  J.,  must  at  some  time  be  had  by  those 

dissenting  in  Delia  *.    Kennedy,    49    who   are  to   decide   on  them 

Wis.  555,  35  Am.  Rep.  786,  says:  "  Ex-  It,  then,  the  constitution  has  made  no 
perience  has  demonstrated  that  regis-  provision  in  regard  to  the  time,  place, 
try  laws  are  necessary  to  insure  a  fair  and  manner  in  which  such  examination 
and  honest  vote  in  all  large  cities,  and  shall  be  had,  and  yet  such  an  exam- 
such  laws  have  been  enacted  and  en-  ination  is  necessarily  incident  to  the 
forced  in  such  cities  in  very  many  of  actual  enjoyment  and  exercise  of  the 
the  states  of  the  Union  for  many  years,  right  of  voting,  it  constitutes  one  of 
In  order  to  preserve  even  a  pretense  those  subjects  respecting  the  mode  of 
of  priority  in  election  in  the  large  cen-  exercising  the  right  in  relation  to 
ters  of  population,  it  is  necessary  that  which  it  is  competent  to  the  legisla- 
evidence  of  this  right  of  the  elec-  ture  to  make  suitable  and  reasonable 
tors  to  vote  should  be  produced  be-  regulations  not  calculated  to  defeat  or 
fore  the  day  of  election,  in  order  to  impair  the  right  of  voting,  but  rather 
enable  the  real  electors  to  vote  on  to  facilitate  and  secure  the  exercise  of 
that  day;  and  it  would  be  highly  incou-  that  right. " 

venient,  if  not  impossible,  to  make  the  '  State  v.  Corner,  22  Neb.  265;  Peo- 

necessary  investigations  on  that  day.  pie  v.  Canady,  73  K.  C.  198;  21  Am. 

Registration  is,  in  fact,  nothing  more  Rep.  465. 

than  a  method  of  taking  evidence  be-  '  Hyde  v.  Brush,  34  Conn.  454;  Ed- 
forehand  of  the  right  of  the  elector  to  monds  v.  Banbury,  28  Iowa,  267;  4 
vote  on  the  day  of  election."  So  in  Am.  Rep.  177;  In  re  McDonough, 
Capen  v.  Foster,  12  Pick.  485,  23  Am.  105  Pa.  St.  490;  State  v.  Hilmantel, 
Dec.  632,  Shaw,  C.  J.,  said:  "The  con-  21  Wis.  566;  State  v.  Baker,  38  Wis. 
stitution,  by  carefully  prescribing  the  71. 
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increase  the  qualifications  of  electors,  and  are  invalid.' 
It  is  held  in  some  states  that  a  law  absolutely  depriving 
the  voter  of  his  right  to  vote,  unless  registered  a  certain 
number  of  days  before  the  election,  is  invalid;^  while  in 
others  such  laws  have  been  sustained.* 


'  Monroe  v.  Collins,  17  Ohio  St.  665; 
United  States  v.  Slater,  i  Woods,  358; 
Page  V.  Allen,  58  Pa.  St.  338;  98  Am. 
Dec.  272;  State  v.  Williams,  5  Wis. 
308;  People  v.  Canady,  73  N.  C.  198; 
21  Am  Rep.  465.  But  see  Davis  v. 
School  District,  44  N.  H.  398;  Mo- 
mahon  v.  Savannah,  66  Oa.  217;  42 
Am.  Eep.  65. 

2  State  V.  Corner,  22  Neb.  265;  Dag- 
gett V.  Hudson,  43  Ohio  St.  548;  54 
Am.  Rep.  832;  White  v.  Multnomah 
County,  13  Or.  317;  Dells  v.  Ken- 
nedy, 49  Wis.  555;  35  Am.  Rep. 
786.  In  Daggett  v.  Hudson,  43  Ohio 
St.  548,  54  Am.  Rep.  832,  the  court 
say:  "The  necessary  absence  of  a 
voter  on  the  seven  days  provided  by 
statute  for  registration,  either  by  sick- 
ness, business,  imprisonment,  death, 
or  other  lawful  reason,  absolutely  for- 
feits for  the  time  being  his  constitu- 
tional right  of  suflfrage.  He  cannot 
anticipate  expected  absence,  and  regis- 
ter at  an  earlier  period.  He  cannot 
prove  his  right  by  his  affidavit  or  the 
affidavit  of  others,  and  excuse  his  per- 
sonal presence  at  the  place  of  registra- 
tiou.  He  cannot,  on  the  day  of  elec- 
tion, or  within  five  days  prior  thereto, 
by  any  proof  of  constitutional  quali- 
fication, supply  the  want  of  former 
registration.  A  foreigner,  who  has 
taken  out  his  first  papers,  and  made 
his  necessary  declaration  to  become 
a  citizen,  and  whose  right  to  full 
citizenship  and  the  elective  franchise 
will  ripen  during  the  five  days  be- 
fore or  on  the  day  of  election,  can- 
not secure  registration  or  the  right 
to  vote,  because  he  cannot  prove  in 
advance  that  the  action  of  the  court 
will  naturalize  him."  So  in  Dells  ». 
Kennedy,  49  Wis.  555,  35  Am.  Rep. 
786,  the  court  say:  "  By  the  effect 
of  this  law,  the  elector  may,  and 
in  many  cases  must  and  will,  lose 
his  vote,  by  being  utterly  unable  to 
comply  with  this  law,  by  reason  of 
absence,  physical  disability,  or  non- 
age, and  an  elector  can  lose  his  vote, 
without    his    own    default    or    negli- 


gence in  these  particulars.  This  lan- 
guage of  the  learned  cbunsel  is  most 
strikingly  suggestive  of  the  very  vice 
of  this  law,  which  is  fatal  to  its  valid- 
ity. That  vice  is,  that  the  law  dis- 
franchises a  constitutionally  qualified 
elector,  without  his  default  or  negli- 
gence, and  makes  no  exception  in  his 
favor,  and  provides  no  method,  chance, 
or  opportunity  for  him  to  make  proof 
of  his  qualifications  on  the  day  of 
election,  the  only  time,  perchance, 
when  he  could  possibly  do  so.  This 
law  undertakes  to  do  what  no  law 
can  do,  and  that  is,  to  deprive  a  person 
of  an  absolute  right,  without  his 
laches,  default,  negligence,  or  consent, 
and,  in  order  to  exercise  and  enjoy  it, 
to  require  him  to  accomplish  an  im- 
possibility. No  registry  law  can  be 
sustained  which  prescribes  qualifica- 
tions for  an  elector  additional  to  those 
named  in  the  constitution,  and  a  regis- 
try law  can  be  sustained  only,  if  at 
all,  as  providing  a  reasonable  mode  or 
method  by  which  the  constitutional 
qualifications  of  an  elector  may  be  as- 
certained and  determined,  or  as  regu- 
lating reasonably  the  exercise  of  the 
constitutional  right  to  vote  at  an  elec- 
tion. If  the  mode  or  method  or  regu- 
lations prescribed  by  law  for  such 
purpose  and  to  such  end  deprive  a 
fully  qualified  elector  of  his  right  to 
vote  at  an  election,  without  his  fault, 
and  against  his  will,  and  require  of 
him  what  is  impracticable  or  impossi- 
ble, and  make  his  right  to  vote  depend 
upon  a  condition  which  he  is  unable 
to  perform,  they  are  as  destructive  of 
his  constitutional  right,  and  make  the 
law  itself  as  void,  as  if  it  directly  and 
arbitrarily  disfranchised  him  without 
any  pretended  cause  or  reason,  or  re- 
quired of  an  elector  qualifications  ad- 
ditional to  those  named  in  the  consti- 
tution. It  would  be  attempting  to  do 
indirectly  what  no  one  would  claim 
could  be  done  directly." 

'  Capen  v.  Foster,  12  Pick.  485;  23 
Am.  Dec.  632;  In  re  Polling  Lists,  13 
R.   I.   729;  Keenan  v.  Cook,  12  R.  I. 
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§  3839.    Interference  with  Secrecy  of  Voting.  —  As  a 

ballot  requires  secrecy  of  voting,  a  constitutional  provision 
that  "  all  elections  by  the  people  shall  be  by  ballot "  has 
been  held  infringed  by  a  statute  requiring  the  officers  of 
election  to  mark  the  ballots  with  a  number  corresponding 
to  the  elector's  number  upon  the  roll.* 

§  3840.  Domicile  Defined— Different  Kinds  of.  — "The 
domicile  of  any  person  is,  in  general,  the  place  or  country 
which  is  in  fact  his  permanent  home,  but  is  in  some  cases 
the  place  or  country  which,  whether  it  be  in  fact  his  home 
or  not,  is  determined  to  be  his  home  by  a  rule  of  law."  "^ 
The  legal  idea  of  domicile  includes  home,  residence,  and 
business  as  material  elements,  and  means  the  place  where 
a  man  has  his  permanent  residence  and  established  busi- 


62;  People  v.  VPilaon,  62  N.  Y.  186; 
Webster  v.  Byrnes,  34  Cal.  273;  Peo- 
ple V.  Laine,  33  Cal.  55;  People  v. 
Koppledom,  16  Mich.  342;  Eusworth 
V.  Albin,  46  Mo.  450;  Weil  v.  Calhoun, 
25  Fed.  Rep.  865;  Uaited  States  o. 
Quinn,  8  Blatohf.  48;  Edmonds  «.  Ban- 
bury, 28  Iowa,  267;  4  Am.  Rep.  177; 
McMahon  v.  Savannah,  66  Ga.  217; 
42  Am.  Rep.  65;  People  v.  Hoffman, 
116  111.  587;  56  Am.  Rep.  793,  where 
the  court  say:  "What  evidence  shall 
be  required  to  establish  a  voter's 
qualifications,  and  how  that  evidence 
shall  be  presented  to  a  body  acting 
upon    it,   is    a    matter    of    discretion 

with  the   legislature If   cases 

can  be  supposed  where  the  three 
weeks'  requirement  will  deprive  qual- 
ified electors  of  the  privilege  of  de- 
positing their  votes,  cases  can  also  be 
supposed  where  one  day's  requirement 
will  work  the  same  result.  This  mode 
of  reasoning,  carried  out  to  its  logical 
sequence,  will  make  any  kind  of  re- 
gistry law  unconstitutional;  for  it 
would  be  a  physical  impossibility  for 
the  judges  of  the  election  to  receive 
the  votes  and  make  up  the  register 
at  the  same  time  and  on  the  same  day. 
....  If  closing  the  registry  three 
weeks  before  election  may  deprive  a 
few  persons,  becoming  qualified  dur- 
ing  that   period,    of  the  privilege   of 


casting  their  ballots,  keeping  it  open 
until  a  late  day  may  admit  to  the  polls 
hundreds  of  persona  who  should  never 
have  been  allowed  to  vote.  When  the 
ballot-box  becomes  the  receptacle  of 
fraudulent  votes,  the  freedom  and 
equality  of  elections  are  destroyed. 
....  Where  the  law-making  depart- 
ment of  the  government,  in  the  exer- 
cise of  a  discretion  not  prohibited  by 
the  constitution,  has  declared  that  a 
certain  period  of  time  is  needed  for  a 
special  investigation,  it  is  not  the  duty 
of  this  court  to  declare  that  such 
period  is  unreasonably  long. "  And  in 
State  V.  Butts,  31  Kan.  537,  the  court 
says:  "It  is  true,  isolated  instances 
may  occur  where  a  party,  through  ab- 
sence or  sickness,  is  unable  to  register, 
and  90  loses  his  vote;  but  the  same 
result  may  follow  where  any  failure  to 
produce  the  required  evidence  occurs. 
It  is  a  mistake  to  suppose  that  there 
is  any  special  virtue  in  the  mere  day 
of  election.  If  the  legislature  has 
the  right  to  require  proof  of  a  man's 
qualification,  it  has  a  right  to  say 
when  such  proof  shall  be  furnished, 
and  before  what  tribunal;  and  unless 
this  power  is  abused,  the  courts  may 
not  interfere." 

1  Williams  v.  Stein,  38  Ind.  89;  10 
Am.  Rep.  97. 

"  Dicey  on  Domicile,  3, 
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ness.^  Domicile  is  of  two  kinds:  of  origin  and  of  choice; 
the  former  being  that  which  every  person  receives  at  his 
birth,  the  latter  being  that  which  he  acquires  by  a  subse- 
quent change  of  country.  The  terms  "  residence  "  and 
"domicile"  are  not  necessarily  synonymous,  the  former 
having  a  more  restricted  meaning.  A  residence,  although 
implying  an  established  abode,  is  not  inconsistent  with 
the  existence  of  a  domicile  elsewhere.^  It  is  not  enough 
that  one  lives  and  does  business  in  a  place  to  make  it  his 
domicile.  There  must  be,  also,  the  intention  of  remain- 
ing and  making  a  home  there.'  The  terms  "resident" 
and  "inhabitant"  are  not  synonymous;  the  latter  implies 
a  more  fixed  and  permanent  abode  than  the  former,  and 
frequently  imports  many  privileges  and  duties  to  which 
a  mere  resident  could  not  lay  claim  or  be  subject.^  A 
domicile  may  be  in  one  state  and  a  residence  in  another.' 
A  party  may  have  a  wife  and  family  resident  in  one 
state,  while  he  himself  is  domiciled  in  another.*  The 
domicile  of  a  married  man  is  in  the  county  in  which  he 
resides,  rather  than  that  in  which  he  transacts  business.' 
A  man  may  change  his  habitancy  or  domicile  from  one 
place  to  another  merely  because  he  wishes  to  diminish 
the  amount  of  his  taxes.^  For  purposes  of  taxation,  a 
residence,  once  acquired,  will  not  be  presumed  to  be 
changed  from  the  mere  fact  that,  leaving  his  family,  a 
man  has  gone  elsewhere  and  entered  into  business.' 

1  Pearce  v.  State,  1   Sneed,  63;  60        »  State  v.  Dayton,  77  Mo.  678. 
Am.  Dec.  135.  •  Tazewell  County  v.  Darenport,  40 

2  Krone  v.  Cooper,  43  Ark.  547;  111.  197;  Bartlett  k.  City  of  New  York, 
Foster  v.  Hall,  4  Humph.  346;  Long  v.  5  Sand.  44;  Chaine  v.  Wilson,  1  Bosw. 
Ryan,  30  Gratt.  718;  Mayor  v.  Genet,  673;  Matter  of  Hawley,  1  Daly, 
4  Hun,  487.     But  in  an  attachment  531. 

act  the  words  "not  a  resident"  and        *  Frost  v.  Brisbin,  19  Wend.  11;  32 

"domicile"  must  be  held  to  be  used  Am.  Dec.  422. 

with   reference  to  the   same  subject-         '  Exchange  Bank  v.  Cooper,  40  Mo. 

matter,  and  to  denote  opposite  condi-  169. 

tiona  with  reference  to  habitancy,  but        '  Bluoher  v.  Milsted,  31  Tex.  621. 

not  diflfering  in  degree.     One  who  has        '  Draper  v.  Hatfield,  124  Mass.  53; 

a  domicile   in   Missouri   cannot  be  a  Thayer  v.  Boston,  124  Mass.  132;  26 

non-resident  while  temporarily  absent:  Am.  Rep.  650. 

Chariton  County  t>.  Moberly,  59  Mo.        '  Nugent  v.  Bates,  51  Iowa,  77;  33 

238.  Am.  Rep.  117. 
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Illustrations.  —  A,  a  foreigner  without  parents  or  home, 
kept  her  trunk  and  clothes  with  her  brother  in  a  certain  county, 
and,  though  frequently  going  out  to  work  in  another  county, 
always  returned  there  when  sick  or  out  of  work.  Held,  that 
that  county  was  her  residence:  Cerro  Gordo  County  v.  Hancock 
County,  58  Iowa,  114. 

§  3841.  Husband  and  Wife. — The  domicile  of  a  mar- 
ried woman  is,  during  coverture,  the  same  as  and  changes 
with  the  domicile  of  her  husband;  this  rule  resting  on 
the  legal  duty  of  the  wife  to  follow  and  dwell  with  the 
husband  wherever  he  goes.'  The  desertion  of  the  hus- 
band will  not  affect  the  domicile  of  the  wife,^  and  a  change 
of  the  wife's  domicile  will  not  change  the  domicile  of  the 
husband.'  The  actual  domicile  of  the  wife,  where  the 
husband  is  confined  in  the  prison  of  another  state,  is  not 
the  legal  domicile  of  the  husband;  nor  can  it  be  regarded, 
contrary  to  the  fact,  as  his  actual  residence,  within  the 
meaning  of  the  statute  regulating  the  service  of  process.* 
In  England  a  wife  can,  under  no  circumstances,  have  any 
other  domicile  or  homo  than  that  of  her  husband.  A 
woman,  of  whatever  age,  acquires  at  marriage  the  domi- 
cile of  her  husband,  and  her  domicile  continues  to  be  the 
same  as  his,  and  changes  with  his,  throughout  their  mar- 
ried life.     The  fact  that  a  wife  actually  lives  apart  from 

'  Dougherty  v.  Snyder,  16  Serg.  &  R.  to  this  duty  to  follow  the  husband 

84;  16  Am.  Dec.  520;  Greene  v.  Greene,  wherever  he  goes,  it  is  said  that  "the 

II  Pick.  410;  Hairston  v,  Hairston,  27  weight  of  opinion  is,  that  when  this 

Miss.  704;  61  Am.  Deo.  530;  Smith  v.  emigration  is  to  a  neighboring  civilized 

Morehead,  6  Jones  Eq.  360;  Williams  state,  she  is  bound.     But  it  is  other- 

V.  Saunders,  5  Cold.  60;  Haokettstowu  wise  when  the  ocean  is  to  be  crossed, 

Bank  v.  Mitchell,  28  N.  J.  L.  516;  Mo-  and  countries   of   different   type   and 

Affee  V.  Kentucky  University,  7  Bush,  grace   of   civilization   sought.     When 

135;  Lacey  v.  Clements,  26  Tex.  665;  such  questions  arise,  each  particular 

Hicks  V.  Skinner,  71   N.  C.  539,  543;  case  is  to  be  judged  by  its  own  oircum- 

17  Am.  Rep.   16;   Dow  ».  Gould  etc.  stances":  Wharton  on  Conflict  of  Laws, 

Mfg   Co.,  31  Cal.  629;  Barber  v.  Bar-  sec.  45. 

her,  21   How.  582;  Hick  v.  Hick,  5  ^  Cox  v.  Cox,  19  Ohio  St.  502;  2  Am. 

Bush,  670;  Muller  v.  Hilton,  13  La.  Rep.  415. 

Ann.  1;  71  Am.  Deo.  504;  Neal  v.  Her  *  Scholes  v.  Murray  Iron  Works,  44 

Husband,  1    La.   Ann.  315;    Hair  v.  Iowa,  196;   Porterfield  v.  Augusta,  67 

Hair,  10  Rich.  JB.q.  176;  Hunt  v.  Hunt,  Me.  556. 

72  N.  Y.  217;  28  Am.  Rep.  129;  Hood  *  McPherson  v.  Housel,  13  N.  J.  Eq. 

Hood,  11  Allen,  197;  87  Am.  Dec.  709;  35. 
Hanbury  tJ.  Hanbury,  29  Ala.  719.  As 
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her  husband,*  that  they  have  separated  by  agreement,* 
that  the  husband  has  been  guilty  of  misconduct  such  as 
would  furnish  defense  to  a  suit  by  him  for  restitution  of 
conjugal  rights,'  does  not  enable  the  wife  to  acquire  a 
separate  domicile.*  This  rule  has  been  adopted  in  a  few 
cases  in  the  United  States."  But  according  to  the  weight 
of  authority  the  American  doctrine  is,  that  a  wife  may 
acquire  a  separate  domicile  from  that  of  her  husband 
whenever  the  latter  has  been  guilty  of  such  misconduct 
in  the  marital  relation  as  entitles  her  to  have  it  dissolved." 
So  where  the  wife  voluntarily  absents  herself,  under  cir- 
cumstances amounting  to  a  wrongful  abandonment  of  the 
husband,  and  permanently  resides  in  another  state.' 


§  3842.  Parent  and  Child. — The  domicile  of  a  legiti- 
mate or  legitimated  infant  is,  during  the  lifetime  of  the 
father,  the  same  as  and  changes  with  the  domicile  of  the 
father.^     It  does  not  lose  this  domicile,  though  then  in 


1  Warrender  v.  Warrender,  2  Clark 
&  F.  488. 

2  Dolphin  V.  Robins,  7  H.  L.  Gas.  390. 
'  Yelverton  v.  Yelverton,  1  Swab.  & 

T.  574. 

'  Dicey  on  Domicile,  104. 

*  Jackson  ».  Jackson,  1  Johns.  424; 
Maguire  v.  Maguire,  7  Dana,  181; 
Harrison  v.  Harrison,  20  Ala.  629;  56 
Am.  Dec.  227. 

nCheeyer  v.  Wilson,  9  Wall.  108; 
Harding  v.  Alden,  9  Me.  140;  2.3  Am. 
Dec.  549;  Payson  v.  Payson,  34  N.  H. 
518;  Hopkins  v.  Hopkins,  35  N.  H. 
474;  Jenness  v.  Jenness,  24  Ind.  355; 
87  Am.  Dec.  335;  Dutcher  v.  Dutcher, 
39  Wis.  659;  Craven  v.  Craven,  27 
Wis.  418;  Shafner  v.  Bushnell,  24  Wis. 
372;  Gould  V.  Crow,  57  Mo.  204;  Har- 
teau  V.  Harteau,  14  Pick.  181;  25  Am. 
Deo.  372;  Burlen  v.  Shannon,  115 
Mass.  448;  Barber  v.  -Barber,  21  How. 
594;  Brett  v.  Brett,  5  Met.  235;  Dit- 
son  V.  Ditson,  4  R.  I.  87;  the  court 
saying:  "Although,  as  a  general  doc- 
trine, the  domicile  of  the  husband  is, 
by  law,  that  of  the  wife,  yet  when  he 
commits  an  offense,  or  is  guilty  of  such 
dereliction  of  duty  in   the  relation, 


such  as  entitles  her  to  have  it  either 
partially  or  totally  dissolved,  she  not 
only  may,  but  must  to  avoid  condona- 
tion, establish  a  separate  domicile  of 
her  own.  This  she  may  establish,  nay, 
when  deserted  or  compelled  to  leave 
her  husband,  necessity  frequently  com- 
pels her  to  establish,  in  a  different 
judicial  or  state  jurisdiction  than  that 
of  her  husband,  according  to  the  resi- 
dence of  her  family  or  friends. " 

'  Prater  v.  Prater,  87  Tenn.  78;  10 
Am.  St.  Rep.  623. 

*  Somerville  o.  Somerville,  5  Vea. 
749  a;  Sharpe  v.  Crispin,  L.  R.  1  Pro. 
&  D.  611;  Forbes  v.  Forbes,  23  L.  J. 
Oh.  724;  Allen  v.  Thomason,  11 
Humph.  536;  54  Am.  Deo.  55;  Hie- 
stand  V.  Kuns,  8  Blackf.  345;  46  Am. 
Dec.  345;  Wheeler  v.  Burrow,  18  Ind. 
14;  McCollem  v.  White,  23  Ind.  43; 
Guier  v.  O'Daniel,  1  Binn.  349;  School 
Directors  v.  James,  2  Watts  &  S.  568; 
37  Am.  Dec.  525;  Andrews  v.  Her- 
riott,  4  Cow.  516,  note.  A  minor 
whose  father  and  adopted  mother  re- 
side in  Massachusetts  will  be  consid- 
ered to  have  his  domicile  in  that  state: 
Foley's  Estate,  11  Phila.  47. 
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another  state  attending  school.^  Upon  the  death  of  the 
father  his  domicile  continues  to  be  that  of  his  infant  chil- 
dren.^ A  legitimate  infant  takes  the  domicile  of  its 
father,  although  such  infant  be  posthumous,  and  its 
mother  again  married,'  or  not  actually  residing  with 
such  parent.*  On  the  death  of  the  father  the  mother 
can  change  the  child's  domicile  during  the  widowhood, 
provided  it  is  not  done  fraudulently  to  change  the  succes- 
sion of  property."  But  after  she  has  remarried,  her  power 
to  effect  a  change  in  the  domicile  of  her  children  is  at  an 
end.°  If  an  infant's  father  dies,  the  infant's  domicile 
"follows,  in  the  absence  of  fraud,  that  of  its  mother,  until 
such  time  as  the  mother  remarries;  when  by  reason  of 
her  own  domicile  being  subordinate  to  that  of  her  hus- 
band, that  of  the  infant  ceases  to  follow  any  further 
change  by  the  mother,  or  in  other  words,  does  not  follow 
that  of  its  step-father."'  The  domicile  of  an  illegitimate 
child  is  that  of  its  mother.*  A  child  under  ten  years 
of  age,  who,  with  the  assent  of  its  guardian  after  the 
death  of  its  parents,  resides  with  its  paternal  grandparent 
in  another  state,  who  is  its  next  kin  and  the  head  of  the 
family,  acquires  the  domicile  of  the  grandparent.'  A 
minor  cannot  acquire  a  domicile  of  his  own;^"  nor,  it  is 
held  in  New  Jersey,  can  a  minor  feme  covert}^ 

'  Kelly  V.  Garrett,  67  Ala.  304.  Potiuger  v.   Wightman,   3   Mer.   67; 

■I  Trainmell  v.   Trammell,   20  Tex.  Holyoke  v.   Haskius,  5  Pick.  20;  16 

406.  Am.  Deo.  372. 

s  Oxford  V.  Bethany,  19  Conn.  229.  '  Lamar  v.  Micou,  114  U.  S.  218. 

*  Adams  v.  Oaks,  20  Johns.  282;  "  Guier  o.  O'Daniel,  1  Binn.  349; 
Parsonsfield  ».  Kennebuukport,  4  Me.  School  Director  v.  James,  2  Watts  & 
47;  Ryall  v.  Kennedy,  40  N.  Y.  Sup.  S.  568;  37  Am.  Dec.  525;  Hiestand  v. 
Ct.  347;  Brown  v.  Lynch,  2  Bradf.  Kuns,  8  Blackf.  345;  46  Am.  Dee.  481; 
214;  Helffenstein  v.  Thomas,  5  Rawle,  Allen  v.  Thomason,  11  Humph.  536; 
209.  54  Am.  Dec.  55. 

*  Carlisle  v.  Tuttle,  30  Ala.  613.  "  Blumenthal  v.  Taunenholz,  31  N. 

*  Johnson  v.  Copeland,  35  Ala.  526;  J.  Eq.  194.  In  this  case  an  infant 
Allen  11.  Thomason,  11  Humph.  536;  54  whose  parents  resided  in  Canada  filed 
Am.  Dec.  55;  Mears  v.  Sinclair,  1  W.  a  bill  in  the  New  Jersey  court  to  annul 
Va.  185.  her  marriage  on  the  ground  of  fraud. 

'  Ryall  V.  Kennedy,  40  N.  Y.  Sup.  It  appeared  that  she  had  resided  in 

Ct.  347;  Lamar  v.  Micou,   112  U.  S.  that  state  for   eighteen   mouths  pre- 

452.  vious  to  the  filing   of  the  bill.     The 

'  Forbes  v.  Forbes,  23  L.  J.  Ch.  724;  court  held  that  she  was  incapable  of 
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Illustrations.  —  A  minor  sixteen  years  old,  living  with  his 
parents,  was  sent  by  them  to  Germany  for  a  course  of  study, 
after  which  he  returned  home  before  coming  of  age.  Heldf 
that  his  legal  residence  had  continued  to  be  in  this  country 
during  his  absence:  In  re  Rice,  7  Daly,  22.  A  child  three  years 
old,  upon  the  death  of  its  parents  in  Tennessee,  the  place  of 
their  domicile,  was  brought  to  the  District  of  Columbia  by  an 
uncle,  not  its  guardian.  Held,  that  the  domicile  of  the  child 
continued  in  Tennessee,  and  it  dying  in  the  District  of  Columbia, 
its  estate  must  be  distributed  according  to  the  law  of  Tennessee: 
In  re  Afflick,  3  McAr.  95.  A  widow  remarried,  and  after  living 
for  some  time  at  her  first  husband's  residence  in  Georgia,  re- 
moved with  her  minor  children  to  Tennessee,  where  her  second 
husband  became  pastor  of  a  church,  but  they  always  avowed  their 
intention  to  return.  Held,  that  they  did  not  lose  their  domicile 
in  Georgia,  and  were  entitled  to  a  homestead  from  the  estate 
of  the  first  husband:  Harkins  v.  Arnold,  46  Ga.  656. 

§  3843.  Guardian  and  Ward.  —  While  the  guardian 
cannot  change  the  ward's  domicile  with  a  fraudulent  or 
injurious  intent/  yet  he  may  make  the  change  in  the 
absence  of  any  proof  that  the  change  was  injurious  to 
the  interests  of  the  ward,  and  that  it  was  not  done  for  the 
purpose  of  affecting  the  descent  of  the  ward's  property  in 
case  of  his  death.^  So  the  domicile  of  a  person  non  com- 
pos mentis  may  be  changed  by  the  direction  or  consent, 

changing  her  domicile,  and  that  it  had  is  not  sui  juris,  and  whose  will,  there- 

consequently  no  jurisdiction,  and  dis-  fore,  cannot  concur  with  the  fact  of 

missed  the   bill.     "Unless,"   say  the  his  residence,  is,  if  his  father  be  alive, 

court,  "one  of  the  parties  was  domi-  the  domicile  of  the  latter.     It  is  an 

ciled  here  when  the  suit  was  brought,  undisputed  position  of  all  jurists,  says 

the  court  has  no  jurisdiction  in  the  that  writer,  that,  of  his  own  accord, 

case.     The  fact  that  the  marriage  took  propria  marte,  the  minor  cannot  change 

place  here  will  not  confer  jurisdiction,  his  domicile.     The  burden  of  proof  to 

The  complainant,  indeed,  swears  that  establish   the  "change  of   domicile  on 

she  resides  here,  but  she  also  swears  the  part  of  the  minor  is  on  him.     It 

that  her  parents  reside  in  Montreal,  is  not  claimed  that  the  complainant 

in  Canada,  and  have  resided  there  for  has  gained  domicile  through  her  mar- 

the  past  ten   years,  and  that,   when  rjage.    The  defendant  does  not  appeaf 

this  suit  was  instituted,  she  was  and  to  have  ever  resided  in  this  state. " 
still  is  a  minor.     She  does  not  claim        '  Trammell  w.  Trammell,  20  Tex.  406. 
to  have  been  emancipated  from   her        '  Wheeler  v.  HoUis,  19  Tex.  522;  70 

parents,  nor  does  she  give  any  reason  Am.  Dec.  363;  33  Tex.  512;  Holyoke 

for  her  change  of  abode  from  Canada  v.  Haskins,  5  Pick.  21 ;  16  Am.   Dec. 

to  New  Jersey.     Her  domicile,  there-  372;    Anderson   v.  Anderson,  42  Vt. 

fore,  must  be  adjudged  to  be  that  of  380;    Pedau    v.    Ribb,    8    Ohio,   227; 

her    parents.     The    domicile    of    the  Hiestand  v.  Kuns,  8   Blaokf.  345;  46 

legitimate  unemancipated  minor  who  Am.  Dec.  481. 
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either  express  or  implied,  of  the  guardian  of  such  person.' 
"When  a  ward  has  arrived  at  years  of  discretion,  the  resi- 
dence of  the  guardian  is  not  the  residence  of  the  ward, 
unless  the  ward  choose  to  make  it  such.^ 

§  3844.  Corporations.  —  The  domicile  of  a  corporation 
is  distinct  from  that  of  the  persons  who  compose  it.^  A 
corporation  has  its  domicile  in  the  state  or  country  which 
created  it,*  and  it  cannot  change  its  domicile  without 
the  consent  of  the  state.'  It  may  be  permitted  to  do 
business  in  another  state  by  the  courtesy  of  the  latter 
state,  but  it  do^es  not  thereby  become  a  resident  of  the 
latter.  Its  residence,  so  far  as  residence  may  be  predi- 
cated of  a  corporation,  still  remains  within  the  territorial 
jurisdiction  of  the  law-making  power  to  which  it  owes  its 
existence."  It  has  been  held  in  New  York  that  where  a 
foreign  corporation  had  sought  and  obtained  the  privi- 
lege of  carrying  on  its  business  there  under  regulations 
fixed  by  the  statutes  of  that  state,  and  had  established 
there  a  permanent  general  agency,  and  conducted  its 
business  as  a  distinct  organization  in  the  same  manner 
as  domestic  corporations,  that  as  to  the  business  trans- 
acted in  New  York,  the  corporation  was  to  be  regarded  as 
domiciled  and  subject  to  the  same  obligations  and  liabil- 
ities as  domestic  institutions.'' 

'  Holyoke  v.  Haakins,   5  Pick.  20;  Bank  of  Augusta  v.  Earle,  13  Pet.  519; 

16  Am.  Dec.    372.     A,  a,  resident  of  the  court  saying:  "  A  corporation  can 

S.,    had    a,    conservator    there.     A's  have  no  legal  existence  out  of  the  boun- 

mind  was  weak,  but  he  was  able  to  dary  of  the  sovereignty  by  which  it  is 

choose  his  residence.     He  afterwards  created.     It  exists  only  in  contempla- 

moved  to  W.,  with  intent  to  remain,  tion  of  law,  and  by  force  of  law;  and 

and  there  lived  for  a  year  and  a  half,  where  that  law  ceases  to  operate,  and 

when  he  died.     The  conservator   did  is  no  longer  obligatory,  the  corporation 

not   consent  to  his  removal,   but  did  can  have  no  existence.     It  must  dwell 

consent  to  his  remaining  for  a  while,  in  the  place  of  its  creation,  and  cannot 

and  paid  his  board.     A  voted  in  W.  migrate  to  another  sovereignty." 

Held,  that  he  became  domiciled  there:  "  Aspinwall  v.  R.  R.  Co.,   20   Ind. 

Culver's  Appeal,  48  Conn.  165.  492;  83  Am.  Deo.  329. 

2  Roberts  v.  Walker,  18  Ga.  5.  «  Cook  v.  Hager,  3  Col.  386. 

»  Calcutta  Jute  Co.  v.  Nicholson,  1  '  Martine  v.  Ins.  Co.,  53  N.  Y.  339; 

Ex.  Div.  446.  13  Am.  Rep.  529. 

'Potter  on  Corporation,  sec.   611; 
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§  3845.  Other  Persons.  —  Though  an  employee  of  the 
United  States  or  state  government  cannot  gain  or  lose 
a  residence  by  reason  of  his  presence  or  absence  while 
employed  in  the  service,  yet  he  can  establish  his  domicile 
and  gain  a  residence  at  such  a  point  as  he  may  desire,  by 
taking  the  proper  and  appropriate  steps  to  do  so,  inde- 
pendently of  his  employment.'  A  soldier  may  abandon 
his  domicile  and  acquire  a  new  one,  as  other  persons. 
His  purchasing  or  renting  a  dwelling,  to  which  he 
removes  his  family  and  in  which  he  lives,  is  evidence  of 
a  change  of  domicile,  in  the  absence  of  facts  manifesting 
an  intention  not  to  remain  permanently  in  such  dwelling; 
and  the  removal  of  his  family  to  a  place  where  they  take 
board  is  evidence  of  such  change.^  A  foreigner  contin- 
uously and  exclusively  employed  in  the  vessels  of  a 
nation  may,  by  length  of  time,  acquire  a  residence  in 
that  nation  as  effectually  as  though  he  had  remained  on 
land  within  its  boundaries.  Vessels  are  subject  to  the 
jurisdiction  of  the  country  to  which  they  belong,  and  for 
certain  purposes  regarded  as  part  of  its  territory.' 

§  3846.  Change  of  Domicile — Requisites  of. — A  domi- 
cile of  choice  is  acquired  by  the  combination  of  residence 
with  the  intention  of  permanently  or  indefinitely  remain- 
ing at  the  place  of  residence;  there  must  concur  both  the 
fact  of  residence  (factum)  and  the  intent  {animus  ma- 
nendi). And  where  either  of  these  is  wanting,  a  new 
domicile  cannot  be  acquired.*     The  old  domicile  is  not 

»  Wood  V.  Fitzgerald,  3  Or.  568.  Gore,  5  Pick.  370;  Gilman  v.  Oilman, 

2  Ames  V.  Duryea,  6  Lans.  155;  61     52  Me.  165;  83  Am.  Deo.  502;  Stock- 
N.  Y.  607.  ton  v.  Staples,  66  Me.   197;  Ensor  v. 

3  Matter  of  Bye,  2  Daly,  528.  Graflf,   43  Md.   291 ;  VSrilkins  v.   Mar- 
*  Udny    V.    Udny,    L.    R.    1    Sc.     shall,  80  111.  74;  Lyman  v.  Fiske,  17 

App.  441;  Hart  v.  Horn,  4  Kan.  232;  Pick.  231;  28  Am.  Dec.  293;  Gravillon 

McClerry  v.  Matson,  2  Ind.   79;  Bur-  v.  Richards,  13  La.  293;  33  Am.   Dec. 

gess  V.  Clark,  3  Ind.   250;  Hairstou  v.  563;  Ringgold  v.  Barley,  5  Md.  186; 

Hairston,  27  Miss.  704;  61  Am.   Dec.  59  Am.  Dec.  107;  Folger  v.  Slaughter, 

530;  Adams  v.  Evans,    19  Kan.    174;  19 La.  Ann.  323; Bangs  w.  Brewster,  111 

Stiles  V.   Lay,   9  Ala.   795;  W^hite  v.  Mass.  385.    In  Doyle  v.  Clark,  1  Flip. 

White,  3  Head,  404;  Layne  v.  Pardee,  536,  the  court  say:  "Two  things  mast 

2    Swan,    232;    Harvard    College    v.  concur  to  effectuate  a  change  of  domi- 
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lost,  nor  a  new  one  gained,  by  mere  intention,  unaccom- 
panied by  removal  and  actual  residence.^  "A  mere 
intention  to  remove  permanently,  without  an  actual 
removal,  works  no  change  of  domicile;  nor  does  a  mere 
removal  from  the  state,  without  an  intention  to  reside 
elsewhere."^  But  where  a  change  has  actually  been 
made,  animo  et  facto,  the  old  domicile  is  at  once  lost,  and 
a  new  one  is  gained  at  the  same  time.  "Length  of  time 
will  not  alone  do  it;  intention  alone  will  not  do  it;  but 
the  two  taken  together  do  constitute  a  change  of  domicile. 
No  particular  time  is  required,  but  when  the  two  circum- 
stances of  actual  residence  and  intentional  residence  con- 
cur, then  it  is  that  a  change  of  domicile  is  effected.'" 
And  this  intent  must  be  a  definitely  formed  one.^  "  The 
time  may  be  shorter  or  longer,  according  to  the  circum- 
stances. In  all  cases,  the  question  whether  a  person  has 
or  has  not  acquired  a  domicile  must  depend  mainly  upon 

his  actual  or  presumed  intention The  apparent  or 

avowed  intention  of  residence,  not  the  manner  of  it,  con- 
stitutes domicile."'     Domicile  may  be  acquired  by  longer 

cile:  1.  An  actual  change  or  removal  and  the  principles  there  laid  down  have 

of  residence;  2,  An  intention  to  make  been  since  so  often  reaf&rmed   as  to 

such   change  or  removal   permanent,  have  become  the  unquestioned  law  of 

If  both  of  these  requisites  concur  in  both  countries." 

point  of  time,  the  place  to  which  re-  '  Maddox  v.  State,  32  Ind.  Ill; 
moval  is  made  becomes  instantly  the  Carey's  Appeal,  75  Pa.  St.  201;  Mc- 
place  of  domicile,  notwithstanding  Kowen  v.  MoGuire,  15  La.  Ann.  6S7; 
the  party  may  entertain  a  floating  in-  Leach  v.  Pillsbury,  15  N.  H.  137; 
tention  to  return  at  some  future  period:  State  u.  Daniels,  44  N.  H.  383;  Board- 
Story  on  Conflict  of  Laws,  sec.  46.  man  v.  House,  18  Wend.  512;  Ely  v. 
This  is  illustrated  in  the  ordinary  case  Lyons,  18  Wend.  644;  frost  v.  Bris- 
of  an  emigrant  who  transports  his  bin,  19  Wend.  11;  Graham  v.  Public 
family  and  household  effects  to  a  new  Administrator,  4  Bradf..  127;  Hege- 
state  and  settles  upon  a,  farm.  A  man  v.  Fox,  31  Barb.  475;  Henrietta 
change  of  domicile  takes  pfi,ce  in-  v.  Oxford,  2  Ohio  St.  32;  Mclntyre  v. 
stantly  upon  his  arrival.  On  the  other  Chappell,  4  Tex.  187. 
hand,  a  person  may  transport  his  fam-  *  Hindman's  Appeal,  85  Pa.  St.  466; 
ily  and  household  effects  in  like  man-  Kemna  v.  Brockhaus,  10  Biss.  128; 
ner  to  another  state  for  a  temporary  Hart  v.  Lindsey,  17  N.  H.  235;  43 
purpose,  as,  for  instance,  the  settle-  Am.  Dec.  697. 

ment  of  some  particular  business,  or  ^  Collier  u.  Rivaz,  2  Curt.  855;  Verret 

for  a  change  of   climate   in   summer,  v.  Bonvillian,  33  La.  Ann.  1304. 

without  thereby  disturbing  his  former  *  Walker   v.  Walker,    1    Mo.   App. 

residence.     The  leading  English  case  404. 

on  this  question  is  that  of  Summer-  '  Hairston  v.  Hairston,  27  Miss.  704; 

ville  V.  Lord  Summerville,  5  Ves.  750,  61  Am.  Dec.  530 


g  3846  CONSTITUTIONAL   LAW.  6064 

or  shorter  residence,  no  definite  period  of  time  being  neces- 
sary to  create  it;  the  true  basis  and  foundation  of  domicile 
is  the  intention,  the  quo  animo  of  the  residence.*  A  pro- 
longed absence  from  the  place  where  citizenship  has  once 
been  acquired  is  not  alone  enough  to  justify  the  conclusion 
that  a  change  has  taken  place.''  The  fact  that  a  person 
has  voted  in  one  state,  and  even  become  a  candidate  for 
the  legislature  there,  is  not  sufficient  to  show  a  change  of 
domicile  from  another  state,  if  it  be  proved  that  he  never 
made  a  permanent  change  in  his  residence.*  But  long- 
continued  residence  is  the  controlling  circumstance  in 
determining  the  question  of  domicile,  in  the  absence  of 
any  avowed  intention,  or  of  any  acts  evincing  a  contrary 
intention,  and  in  most  cases  it  is  unavoidably  conclusive.* 
The  mode  of  living  is  not  conclusive  in  determining 
whether  a  new  domicile  has  been  acquired.  If  the  party 
has  entered  a  state,  intending  to  make  a  permanent  set- 
tlement therein,  it  becomes  his  domicile,  whether  he 
opens  a  house  of  his  own  or  lives  in  lodgings  or  with  a 
friend.'  To  retain  a  domicile  once  acquired,  actual  resi- 
dence is  not  indispensable;  but  it  may  be  retained  by 
the  intention  not  to  change  it."  If,  while  absent  from 
his  place  of  residence,  a  person  form  an  intention  to 
abandon  it,  his  residence  then  as  effectually  ceases  as  if 
he  had  intended  not  to  return  when  he  left  it.'  Where  a 
man  is  the  head  of  a  family  and  is  a  housekeeper,  his 
domicile  is  presumed  to  be  where  his  family  reside.'  But 
the  residence  of  a  married  man's  family  is  not  necessarily 
his  domicile.' 

1  Hairston  v.  Hairston,  27  Miaa.  704;  '  Yonkey  ti.  State,  27  Ind.  236.    If 
61  Am.  Dec.  530.  a  married  man  haa  two  places  of  resi- 

2  Woodworth  v.  R.  R.  Co.,  18  Fed.  deuce  at  different  timea  of  the  year, 
Rep.  282;  5  MoOrary,  574.  that  will  be  deemed  his  domicile  which 

^  Mandeville  v.  Huston,  15  La.  Ann.  he    himeelf    selecta  or    deacribes,  oi 

281.  deems  to  be  his  home,  or  which  ap- 

•  Hairston  v.  Hairston,  27  Miss.  704.  pears  to  be  the  center  of  his  affairs,  or 

^  Lowry  v.  Bradley,  1  Speers  Eq.  1;  where  he  votes  or  exercises  the  rights 

89  Am.  Deo.  142.  and    duties    of    a    citizen:     Chariton 

«  Hart  V.  Lindaey,  17  N.  H.  235;  43  County  v.  Moberly,  59  Mo.  238. 

Am.  Deo.  597.  'Pease  v.  State,  1  Sneed,  63;  Ex- 

'  Hampden  v.  Levant,  59  Me.  557.  change  Bank  v.  Cooper,  40  Mo.  169; 
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Illustrations.  —  A  resident  of  Georgia  went  to  Alabama  for 
the  purpose  of  settling,  leased  land  and  purchased  materials 
for  the  erection  of  a  foundry,  and  returned  to  Georgia  for  his 
family,  and  after  some  detention,  returned  with  his  family  and 
took  up  his  residence  in  Alabama.  Held,  that  he  did  not  lose 
his  domicile  in  Georgia,  or  acquire  one  in  Alabama,  until  his 
actual  removal  with  the  intention  of  remaining:  State  v.  Hallett, 
8  Ala.  159.'  A  was  married  to  B  in  England,  both  parties  being 
domiciled  English  subjects.  A  afterwards  went  to  the  United 
States  in  order  to  avoid  his  creditors,  but  it  was  not  proved  that 
he  had  abandoned  his  English  domicile.  He  obtained  a  divorce 
in  the  state  of  Kansas  on  the  ground  of  his  wife's  desertion,  and 
was  afterwards  married  in  Kansas  to  C.  Held,  that  no  change 
of  his  domicile  of  origin  was  shown,  and  the  divorce  in  Kansas 
would  not  be  recognized  in  England:  Briggs  v.  Briggs,  L.  R.  5  P. 
Div.  163.  A  sister,  designing  with  the  knowledge  and  consent 
of  her  brother,  of  whose  family  she  was  a  member,  to  remove 
with  him  to  another  town,  was  delayed  upon  the  road  by  bodily 
ailments.  Held,  not  to  change  her  domicile  until  her  actual 
arrival:  Fayette  v.  Livermore,  62  Me.  229.  A  left  his  home  with 
the  intention  of  settling  elsewhere,  and  after  remaining  for  a 
short  time  in  several  places,  went,  with  indefinite  intentions  as 
to  remaining,  to  his  mother's  home,  where  he  married,  made 
his  will,  and  soon  died.  Held,  that,  for  purposes  of  adminis- 
Ijration,  his  domicile  was  where  he  died:  Olson's  Will,  63  Iowa, 
145. 

Ennis  v.  Smith,  14  How.  400;  the  court  clearly  established  intention  to  retain 

Baying;  "  It  is  residence  elsewhere,  or  a    permanent    residence    in    another 

where  a  person  lives  out  of  the  domicile  place. " 

of  origin.    That  repels  the  presumption         'The  court  saying  that  his  acts  in 

of  its  continuance,  and  casts  upon  him  coming  to  Alabama  with  the  design  of 

who  denies  the  domicile  of  choice  the  settling  and  manifesting  his  intention 

burden  of  disproving  it.    Where  a  per-  of   making  that  state  his   permanent 

son  lives  is  taiieii  prima  facie  to  be  his  residence  by  leasing  a  piece  of  land, 

domicile,  until  other   facts   establish  procuring  materials  for  the  erection  of 

the  contrary A  removal  which  a  foundry,  mark  unequivocally  his  in- 

does  not  contemplate  an  absence  from  tention  of  changing  his  residence,  but 

the  former  domicile  for  an  indefinite  were  not  sufficient  to  cause  a  loss  of 

and  uncertain  time  is  not  a  change  of  the  domicile   he  previously  had.     If, 

it.  But  when  there  is  a  removal,  unless  say  the  court,  on  his  return  to  Georgia, 

it  can  be  shown  or  inferred  from  cir-  he  had,  before  being  able  to  carry  his 

cumstances  that  it  was  for  some  par-  purpose  into  effect,  died,  it  can  admit 

ticular  purpose,  expected  to  be  only  of  no  doubt  the  courts  of  Georgia,  and 

of  a  temporary  nature,  or   in   the  ex-  not  of  this  state,  would  have  been  en- 

ercise   of  some  particular  profession,  titled   to  distribute   his   estate.     The 

office,  or  calling,  it  does  change  the  same  rule  must  have  prevailed  if   he 

domicile.    The  result  is,  that  the  place  had  died  upon  the  journey  here,  for 

of  residence  is  prima  facie  the  domi-  until    he   had   actually  reached   here 

cile,  unless  there  be  some  motive  for  there  would  have  been  no  change  in 

that  residence  not  inconsistent  with  a  fact  of  the  domicile. 
380 
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§3847.  Animus  Revertendi. — One's  domicile  ia  not 
lost  or  changed  by  a  temporary  absence,  no  matter  how 
long  continued,  when  there  exists  an  animus  revertendi.^ 
"  If  the  departure  from  one's  fixed  and  settled  abode  is 
for  a.purpose  in  its  nature  temporai'y,  whether  it  be  busi- 
ness or  pleasure,  accompanied  with  an  intent  of  returning 
and  resuming  the  former  place  of  abode  as  soon  as  such 
purpose  is  accomplished,  in  general  such  a  person  con- 
tinues to  be  an  inhabitant  of  such  place  of  abode,  for  all 
purposes  of  enjoying  civil  and  political  privileges,  and  of 
being  subject  to  civil  duties.^  One  does  not  acquire  a 
domicile  in  a  state  by  entering  it  with  the  intention  of 
residing  therein  only  if  he  shall  there  find  employment.' 
A  person  domiciled  in  one  state  may  spend  the  greater 
part  of  the  year,  or  series  of  years,  at  another  place,  with- 
out thereby  forfeiting  his  domicile.  He  does  not  forfeit 
his  domicile  without  an  intention,  definitely  formed,  to 
abandon  his  original  domicile  and  take  up  another;  and 
until  this  intention  appears,  either  directly  or  by  some 
act  inconsistent  with  the  retention  of  the  old  domicile, 
the  presumption  of  the  continuance  of  it  is  not  overcome.* 
But  a  domicile  may  be  changed,  altliough  the  person  on 
departure  cherishes  a  secret  purpose  of  returning  at  some 
indefinite  time  in  the  future.'  A  floating  intention  to 
return  at  some  future  period  will  not  defeat  the  acquisi- 
tion of  a  new  domicile.*  In  Massachusetts  it  is  said:  "  An 
intention  to  return,  however,  at  a  remote  or  indefinite 

1  State  V.  Judge,  13  Ala.  805;  Boyd  '  Sears  v.  Boston,  1  Met.  250;  Grav- 

V.  Beck,  29  Ala.  703;  Griffin  v.  Wall,  illon  v.  Richards,  13  La.  293;  33  Am. 

32  Ala.  149;  Dow  v.  Gould  etc.  M.  Co.,  Deo.  5C3;  Bucknam  v.  Thompson,  38 

31  Gal.  629;  Risewick  v.  Davis,  19  Md.  Me.  171;  61  Am.  Deo.  237;  Langdon 

82;  Crawford  v.  Wilson,  4  Barh.  505,  Dowd,  6  Allen,  423;  83  Am.  Dec.  641; 

523;    Case   v.    Clarke,    5   Mason,    70;  Weaver  v.  Norwood,  59  Miss.  665. 

State  V.  Daniels,  44  N.  H.  383;  Chari-  '  Ross  v.  Ross,  103  Mass.  575.    i 

ton  County  v.  Moherly,   59  Mo.   238;  *  Walker   v.  Walker,    1   Mo.  App. 

Lowry  V.  Bradley,  1  Speers  Eq.  1;  39  404. 

Am.  Dec.   142;  Gilman  v.  Gilman,  52  *  Johnson  v.  Smith,  43  Mo.  499. 

Me.  165;  83  Am.  Deo.  502;  Easterly  « Stratton   v.    Brigham,    2    Sneed, 

V.   Goodwin,  35  Conn.   279;  95  Am.  420. 
Dec.  237;  Hayea  v.  Hayes,  74  111.  312. 
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period,  to  the  former  place  of  actual  residence,  will  not 
control,  if  the  other  facts  which  constitute  domicile  all 
give  the  new  residence  the  character  of  a  permanent  home 
and  place  of  abode.'"  So  the  person's  purpose  "  need  not 
be  fixed  and  unalterable  "  in  order  to  changfe  his  domicile, 
and  "  a  floating  intention  to  return  to  his  former  place  of 
abode  at  gome  future  period  "  will  not  defeat  it.^ 

Illustrations.  —  The  wife  left  her  husband  and  returned 
with  her  children  and  furniture  to  her  father's  house  in  the 
same  town,  and  the  husband,  not  being  suffered  to  follow  her, 
and  having  no  property,  sought  employment  in  a  neighboring 
town,  intending  to  return  and  dwell  with  his  wife  whenever  she 
should  be  reconciled  to  him,  which  was  afterwards  effected. 
Held,  that  his  domicile  remained  in  the  town  where  his  family 
had  continued  to  reside:  Waterborough  v.  Newfield,  8  Me.  203. 
A  native  of  Philadelphia  resides  in  South  America  seventeen 
years,  then  returns,  and  resides  at  Philadelphia.  Soon  after, 
he  engages  to  go  abroad  for  a  limited  time,  without  any  inten- 
tion of  resuming  his  foreign  domicile.  Held,  that  his  native 
domicile  was  revived,  and  was  not  affected  by  his  temporary 
absence:  Miller's  Estate,  3  Rawle,  312;  24  Am.  Dec.  845. 

§  3848.     Domicile  Continues  until  New  One  Acqiiired. 

—  No  one  can  be  without  a  domicile,  and  therefore  one's 
domicile  of  origin  continues  until  a  new  domicile  of  choice 
is  acquired,'  and  this,  even  though  the  party  has  finally 

•  Hallet  V.  Bassett,  100  Mass.  167.  =  Udny  v.  Udny,  L.  R.  1  Ch.  441; 

'  Ringgold  V.  Bailey,  5  Md.  186;  59  Oilman  v.  Oilman,  52  Me.  165,  176;  83 

Am.  Dec.  107.     In  an  English  case  it  Am.  Deo.  502;  Moore  v.  Wilkins,  10 

is  said  (Attorney-General  v.  Pattinger,  N.  H.  452,  456;  Hood's  Estate,  21  Pa. 

30  L.  J.  Ex.  284):  " I  think,  however,  St.   106;  Hindman'a   Appeal,    85   Pa. 

it  appears  that  he  had  contemplated  466,    469;    Kirkland    v.    Whately,   4 

the  possibility  of  returning  to  India.  Allen,    464;  Bangs   v.    Brewster,    111 

But  is  it  to  be  said  that  a  contingent  Mass.  385;  Glover  v.  Glover,  18  Ala. 

intention  of  that  kind  defeats  the  in-  637;   Hairston  v.  Hairston,  27   Miss, 

tention  which  is  necessary  to  accom-  721;   61   Am.    Deo.    530;   Desmare  v. 

pany  the  factum,  in  order  to  establish  United   States,  93   U.   S.    610;   Sears 

a  domicile?  Most  assuredly  not.  There  v.    Boston,    1    Met.    250;    Phillips    v. 

is  not  a  man  who  has  not  contingent  Kingfield,  19  Me.  375;   36  Am.  Dec. 

intentions  to  do  something  that  would  760;  Abingdon  v.  North  Bridgewater, 

be  very  much  to  his  benefit  if  the  23  Pick.   170.     For  purposes  of  taxa- 

occasion  arises.      But  if  every   such  tion,  a  person  must  have  a  residence 

intention,  or  expression  of  intention,  or    domicile    somewhere,  and   cannot 

prevented  a  man  having  a  fixed  domi-  abandon  a  domicile  once  acquired  un- 

cile,  no  man  would  ever  have  a  domicile  til  he  has  actually  acquired  another: 

at  all,  except  his  domicile  of  origin."  Kellogg  v.  Supervisors  of  Winnebago, 
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abandoned  the  place  of  his  domicile  with  no  intention  of 
ever  returning  to  it  again/  An  old  domicile  cannot  be 
forfeited  without  conclusive  proof  that  a  new  one  has  been 
acquired.*  Thus  where  a  person  abandons  his  business 
and  home,  not  with  a  view  to  a  permanent  abode  else- 
where, but  only  to  regain  his  health  or  prolong  his  life 
by  travel,  he  does  not  thereby  change  his  domicile.'  So 
while  in  transit  the  old  domicile  remains.*  Where  a 
party  abandons  the  domicile  of  origin  in  fact,  and  with  a 
present  intention  to  acquire  a  new  one,  if  he  dies  in  itinere, 
and  before  he  has  consummated  that  intention  by  an 
actual  residence,  the  domicile  of  origin  immediately  re- 
verts and  reattaches.*  But  for  the  purposes  of  voting,  a 
domicile  once  gained  does  not  continue  until  a  new  one 
is  acquired,  nor  does  a  right  to  vote  at  a  particular  poll 
or  district  continue  until  the  right  to  vote  elsewhere  is 
shown.*  Where  a  person,  having  acquired  a  domicile  of 
choice,  abandons  it  with  the  intention  of  resuming  his 
domicile  of  origin,  or  without  that  intention,  the  domicile 
of  origin  revives  as  soon  as  the  former  domicile  is  aban- 
doned, and  before  he  arrives  at  the  domicile  of  origin,  or 
acquires  a  new  domicile  by  choice.' 

42  Wis.   97.     But  see  Wilbraham  v.  '  Allen  v.   Thomason,   11   Humph. 
Ludlow,  99  Mass.  587.     An  acquired  536;   54  Am.  Dec.  55;   King  v.  Fox- 
character,  depending   on  actual  resi-  well,  24   Week.    Rep.  629;    Udny  v. 
dence,    and  not   on   the  existence   of  Udny,  L.  R.  1   Sch.  App.  441;  Lord 
commercial    relations,    is    abandoned  Westbury  saying:    "Expressions  are 
for  every  purpose  of  legal  effect  the  found  in  some  books,"  he  says,   "and 
instant  a  step  is  taken  to  abandon  the  in  one  or  two  cases,   that  the  first  or 
country;  Miller's  Estate,  3  Rawle,  312;  existing  domicile    remains  until  an- 
24  Am.   Dec.  345.  other  is  acquired.     This  is  true  if  ap- 
'  Bell  V.  Kennedy,  L.  R.  1  Ch.  306;  plied  to   the   domicile   of  origin,  but 
Houre  v.  Houre,  9  Ired.  99;  Lowry  v.  cannot  be  true  if  such  general  words 
Bradley,  1  Speers  Eq.  1;  39  Am.  Deo.  were  intended  (which  is  not  probable) 
142.  to  convey  the  conclusion  that  a  domi- 
'  Shepherd  v.  Casaiday,  20  Tex.  24;  cile  of  choice,    though  unequivocally 
71  Am.  Dec.  372.  relinquished   and   abandoned,   clings, 
'  Still  V.  Woodville,  38  Miss.  646.  in  despite  of  hia  will  and  acts,  to  the 
'  Littlefield  v.  Brooks,  50  Me.  475;  party  until  another  domicile  has,  a«Jmo 
Jeauisou   v.    Hapgood,    10    Pick.   77;  et  facto,  been  acquired.     The  cases  to 
Isham  V.  Gibbons,  1  Bradf.  69;  Clark  which  I  have  referred  are,  in  my  opin- 
V.  Likens,  26  N.  J.  L.  207.  ion,  met  and  controlled  by  other  de- 
*  Smith  V.  Groom,  7  Fla.  81.  oisions.     A  natural-born   Englishman 
"  Kreitz  V.  Behrensmeyer,   125   111.  may,  if  he  domiciles  himself  in  Hoi- 
141;  8  Am.  St.  Rep.  349.  land,  acquire  and  have  ibe  siaiui  ddlis 
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Illustrations.  —  One  domiciled  in  Boston,  Massachusetts, 
went  to  Europe  in  1876  with  his  family  for  an  indefinite  term  of 
absence,  and  remained  abroad  until  1879.  On  leaving  he  had 
determined  never  to  return  to  reside  in  Boston,  and  before  May 
1,  1877,  he  had  decided  to  take  up  his  residence  on  his  return 
in  Waterford,  Connecticut,  and  on  his  return  he  went  there  to 
reside.  Held,  that  his  domicile,  for  the  purposes  of  taxation, 
was  in  Boston,  on  the  1st  of  May,  1877:  Borland  v.  City  of  Boston, 
132  Mass.  89;  42  Am.  Rep.  424. 

§  3849.  Burden  of  Proof  —  Evidence.  —  As  a  domicile 
once  established  is  presumed  to  continue,*  it  follows  that 
the  burden  of  proving  a  change  of  domicile  is  upon  the 
party  alleging  it.^  Residence  is  prima  facie  evidence  of 
domicile.'  The  fact  of  voting  in  a  town  is  not  conclusive 
evidence  of  the  residence  of  the  voter  therein  at  the  time. 
The  act  and  the  circumstances  under  which  the  vote  is 
given  are  proper  facts  for  the  consideration  of  the  jury.* 
Official  acts  of  a  public  officer,  recognizing  a  person  as 
an  inhabitant,  may  be  received  in  proof  of  inhabitancy .° 


of  a  Dutchman,  which  ia,  of  course, 
ascribed  to  him  in  respect  of  his  set- 
tled abode  in  the  land;  but  if  he  breaks 
up  his  establishment,  sella  his  house 
and  furniture,  discharges  his  servants, 
and  quits  Holland,  declaring  that  he 
will  never  return  to  it  again,  and  tak- 
ing with  him  his  wife  and  children  for 
the  purpose  of  traveling  in  France  or 
Italy  in  search  of  another  place  of 
'residence,  is  it  meant  to  be  said  that 
he  carries  his  Dutch  domicile,  that  is, 
his  Dutch  citizenship,  at  his  back,  and 
that  it  clings  to  him  pertinaciously 
until  he  has  finally  set  up  his  taber- 
nacle in  another  country?  Such  a 
conclusion  would  be  absurd;  but  there 
is  no  absurdity,  and,  on  the  contrary, 
much  reason,  in  holding  that  an  ac- 
quired domicile  may  be  effectually 
abaindoned  by  unequivocal  intention 
and  act;  and  that  when  it  is  so  deter- 
mined, the  domicile  of  origin  revives 
until  a  new  domicile  of  choice  be  ac- 
quired. According  to  the  dicta  in  the 
books  and  cases  referred  to,  if  the 
Englishman  whose  case  we  have  been 
supposing  lived  for  twenty  years  after 
he  had  finally  quitted  Holland  without 
acquiring  a  new  domicile,  and  after- 
wards   died    intestate,    his    personal 


estate  would  be  administered  accord- 
ing to  the  law  of  Holland,  and  not 
according  to  that  of  his  native  country. 
This  is  an  irrational  consequence  of 
the  supposed  rule.  But  when  a  prop- 
osition, supposed  to  be  authorized  by 
one  or  more  decisions,  involves  absurd 
results,  there  is  great  reason  for  be- 
lieving that  no  such  rule  was  intended 
to  be  laid  down."  And  see  First  Nat. 
Bank  v.  Balcon,  35  Conn.  351. 

'Glover  v.  Glover,  18  Ala.  367; 
Burnham  v.  Rangeley,  1  Wood.  &  M. 
7;  Barrett  v.  Black,  25  Ga.  151;  Cad- 
walader  v.  Howell,  18  N.  J.  L.  138; 
Wilson  V.  Terry,  11  Allen,  206;  Nixon 
V.  Palmer,  10  Barb.  175;  Hood's  Es- 
tate, 21  Pa.  St.  106;  Layne  v.  Pardee, 
2  Swan,  232.  This  presumption  will 
not  prevail  where  its  effect  would  be 
to  impose  on  the  party  the  character 
of  an  enemy  to  his  government: 
Stoughton  V.  Hill,  3  Woods,  404. 

'  Desmare  v.  United  States,  93  XJ.  S. 
605. 

'  Johnson  v.  Merchandise,  2  Paine, 
601. 

*  East  Livermore  v.  Farmington,  74 
Me.  154;  Smith  v.  Groom,  7  Fla.  81. 

*  West  Boylston  v.  Sterling,  17  Pick. 
126. 
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Ownership  of  property  in  another  state  raises  no  pre- 
sumption of  non-residence.*  The  declarations  of  the  party- 
made  previous  to  the  event  which  gave  rise  to  the  suit  are 
admissible.''  A  voting-list  of  a  town,  without  evidence 
that  a  person's  name  was  placed  thereon  at  his  request, 
and  a  tax-list  with  a  memorandum  "  paid "  against  his 
name,  are  inadmissible  in  his  favor  to  show  that  his 
domicile  was  in  that  town.'  It  is  competent  for  the  party 
to  testify  to  his  purpose  and  intention  as  connected  with 
his  acts,  when  they  are  brought  in  question.*  When  the 
evidence  leaves  the  question  of  the  domicile  of  a  testator 
in  doubt,  his  declaration  in  his  will,  written  by  himself, 
on  the  subject,  is  of  great  weight.^  Likewise  deeds  to  him 
as  grantee,  in  which  he  was  described  as  of  another  town; 
and  evidence  that  he  and  his  son  were  accustomed  to  talk 
over  and  discuss  the  affairs  of  such  other  town  are  inad- 
missible in  his  favor;  but  deeds  to  him  as  grantee,  de- 
scribing him  as  resident  in  the  city,  are  admissible  against 
him.'  The  question  of  domicile  depends  on  the  facts  of 
the  case,  and  is  usually  a  question  for  the  jury.' 

'  Gould  V.  Smith,  48  Mo.  43.  general  rule,  that  a  person  will  not  he 

^  Ennis  v.  Smith,  14  How.  400;  Wat-  allowed  by  his  declarations  to  make  a 

sou    V.    Simpson,    13    La.    Ann.    337;  case  for  himself.    In  matters  of  general 

Tobin  «.  Walkinshaw,  1  MoAU.   186;  and  public  interest,  in  which  evidence 

Thorndyke    v.    Boston,    1    Met.    247;  of  reputation  or  common  fame  is  ad- 

Wallaoe   v.    Lodge,   5   111.   App.    507;  mitted,    the   declarations   of    persons 

Dupey    V.    Seymour,    64    Barb.     156;  supposed  to  be  dead  are  held  admis- 

Doyle  V.  Clark,  1  Flip.  536;  the  court  sible  only  if  made  before  any  oontro- 

saying:   "The  general  rule  is  well  un-  versy   arose   touching   the   matter  to 

derstood,  that  declarations  which  are  which  they  relate,  or,  as  it  is  usually 

part   of  the   res  gestce  are  admissible  expressed,  ante  litem  motam:  1  Greenl. 

in   evidence   to   show  intention,   and  Ev.,  sees.   130,  131." 

the  instances  are  numerous  where  the  '  Sewall  v.  Sewall,  122  Mass.  156;  23 

declarations  of  a  person  made  in  chan-  Am.  Rep.  299. 

ging  a  residence  have  been  received  *  Kemna  v.  Brockhaus,  10  Biss.  128. 

as  evidence  of   an  intention  to  make  *  In  re  Stover,  4  Eedf.  82;  Wright 

the  change  permanent,  and   to  rebut  v.  Boston,  126  Mass.  161. 

any  presumption  that  it  was  made  for  '  Weld   v.    Boston,    196   Mass.  166; 

temporary   purposes.      At    the    same  Wright  v.  Boston,  126  Mass.  161. 

time,  the  admissibility  of  such  declara-  'Lyman  v.  Fiske,  17  Pick.  231;  28 

tions  is  somewhat  in  the  discretion  of  Am.  Dec.  293;  Mooar  v.  Harvey,  128 

the  court,  and  is  subject  to  another  Mass.  219. 
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§  3851  CONSTITUTIONAL   LAW.  6072 

in  the  United  States  or  in  most  of  the  states  of  the 
Union.*  Therefore  the  state  is  not  prohibited  from  pass- 
ing laws  of  a  retrospective  nature  relating  to  civil  matters, 
and  which  merely  take  away  a  right  of  action  or  only  di- 
vest rights  vested  by  law  in  an  individual,  if  it  does  not 
divest  vested  rights  in  property  nor  impair  the  obligation 
of  a  contract.^  But  it  is  different  where  legislation  of 
this  character  is  opposed  to  certain  fundamental  consti- 
tutional principles,  as  violating  contracts,  or  as  divesting 
rights  already  accrued.'  In  some  constitutions  there  are 
provisions  against  retroactive  laws,  and  in  these  cases 
statutes  having  retrospective  operation  are  strictly  con- 
strued.* Where  a  statute  operating  on  facts  existing  at 
the  time  of  its  passage  attempts  to  impose  upon  one  per- 
son a  debt  or  duty  to  another,  when  no  right  and  no  obli- 
gation existed  before  its  enactment,  it  is  a  retrospective 
law  for  the  decision  of  a  civil  cause,  and  void.^  Any  act  of 
the  legislature  may  be  unconstitutional  so  far  as  it  has  a 
retrospective  application  to  past  contracts,  and  constitu- 
tional as  applied  to  future  contracts.'  The  legislature 
cannot,  in  general,  establish  a  rule  to  operate  retrospec- 
tively; but  when  the  rule  is  unsettled,  it  belongs  to  the 
legislature  to  settle  it,  and  such  a  rule  necessarily  operates 
both  prospectively  and  retrospectively.' 

§  3851.  Impairing  Obligation  of  Contracts — In  Gen- 
eral.— By  the  federal  constitution,'  the  states  are  forbid- 
den to  pass  any  ex  post  facto  laws,  or  laws  impairing  the 

'  Retrospective      laws     as     distin-        •  State   v.    Squires,    26   Iowa,   340; 

guished  from   ex  post  facto  laws   are  Shonk  v.  Brown,  61  Pa.  St.  320;  Lane 

not  in  conflict  with  the  United  States  v.  Nelson,  79  Pa.  St.  407. 
constitution,  or  with  the  state  consti-        '  Cooley  on   Constitutional  Limita- 

tution:     State   v.    Squires,    26    Iowa,  tions,  370. 

340;  Johnson  v.  United  States,  17  Ct.        '  Towle  v.  R.  R.  Co.,  18  N.  H.  547; 

of  CI.  157.  47  Am.  Dec.  153. 

2  Drehman  v.  Stifel,  41  Mo  184;  97        «  Barry  v.  Iseman,  14  Rich.  129;  91 

Am.   Dec.    268;    Rawls   v.    Kennedy,  Am.  Dec.  262. 

23  Ala.  240;  58  Am.   Deo.   289;  Hen-         '  Peyton  v.  Smith,  4  McCord,  476; 

derson  v.  Dickerson,  17  B.  Mon.  173;  17  Am.  Dec.  759. 
66   Am.  Dec.   149;    Aldrige  v.   R.  R.         «  Art.  1,  sec.  10. 
Co.,  2  Stew.  &  P.  199;  23  Am.  Dec.  307. 
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obligation  of  contracts,  and  similar  provisions  are  con- 
tained in  the  state  constitutions  also.'  The  obligation 
of  a  contract,  as  that  expression  is  used  in  the  constitu- 
tions, means  the  right  to  performance  which  the  law 
confers  on  one  party  and  the  corresponding  duty  of  per- 
formance to  which  it  binds  the  other.^  A  law  impairs 
the  obligation  of  a  contract  if  it  enlarges,  abridges,  or  in 
any  manner  changes  the  intentions  of  the  parties  result- 
ing from  the  stipulations  in  the  contract.*  The  laws 
existing  at  the  time  and  place  of  making  the  contract, 
and  where  it  is  to  be  performed,  enter  into  and  form  a 
part  of  it  as  if  they  were  expressly  referred  to  or  incor- 
porated in  its  terms,  embracing  not  only  those  laws  which 
affect  its  validity,  construction,  and  discharge,  but  also 
those  in  relation  to  its  enforcement.*  The  prohibition 
is  confined  to  laws  passed  after  the  contract  was  made," 
but  it  is  immaterial  whether  they  originate  from  a  legis- 
lature, a  state  convention,  a  state  constitution,  or  from 
any  other  source." 

§  3852.  What  Contracts  are  Included. — Executed  and 
executory  contracts,  and  implied,  are  included.'  So  are 
the  contracts  of  the  state  itself.*  And  so  are  contracts  of 
suretyship  or  of  secondary  liability.'  The  obligation  of  a 
contract  which,  when  made,  was  unenforceable  by  reason 
of  some  irregularity,  but  which  has  been  validated  by 

»  Trustees  v.  Bailey,  10  Fla.  112;  81  =  Fletcher  v.   Peck,  6  Crancb,   87; 

Am.  Deo.  194;  Hope  Mut.  Ins.  Co.  ».  Huidekoper  v.  Douglass,  3  Cranoh,  1; 

Flyun,  38  Mo.  483;  90  Am.  Dec.  438.  Van  Home  v.  Dorrance,  2  Dall.  304; 

2  Larrabee   v.  Talbott,  5   Gill,  426;  New  Jersey  v.  Wilson,  7  Cranoh,  164; 

46  Am.  Dec.  637.  Murray  v.  Charleston,  96   U.  S.  432; 

'  State  V.  Carew,  13  Rich.  498;  91  Woodruff  v.  Trapnall,   10  How.  190; 

Am.  Deo.  245.  Winter  v.  Jones,  10  Ga.  190;  54  Am. 

•  Phinney  v.  Phinney,  81  Me.  450;  Dec.  379.     A  state  may  not  pass  a  law 

10  Am.  St.  Rep.  266.  impairing   the   obligation  of   its   own 

'  Lehigh  Water  Co.  v.  Easton,  121  contract.     Having,  by  lease,  given  to 

U.    S.    388;    Ogdeu  v.    Saunders,    12  A  a  vested  right   in   the  labor  of   its 

Wheat.  213.  convicts,  it  may  not  take   that   right 

<*  Williams  v.  Bruffy,  96  U.  S.  176.  from   A   and   give  it   to   B:    Georgia 

'Fletcher  v.    Peck,   6   Cranoh,   87;  Penitentiary   Co.    i^.    Nelms,    71    Ga. 

Fisk    V.    Jefferson    Police    Jury,    116  301. 

U.  S.  131;   Lewis  v.  Braokenridge,  1  '  Ochiltree  v.  R.  R.  Co.,  21  Wall. 

Blackf.  220;  12  Am.  Dec.  228.  249. 
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reason  of  a  subsequent  law,  is  protected  by  the  constitu- 
tion to  the  same  extent  as  if  the  contract  had  been  strictly 
legal  at  first.  The  obligation  of  such  a  contract  includes 
the  remedies  which  would  have  been  available  for  its  en- 
forcement if  it  had  been  valid  when  made,  or  such  other 
remedies  as  may  have  been  lawfully  substituted  therefor.' 
The  legislature  cannot  create  a  liability  for  acts  as  to 
which  there  was  no  liability  when  they  were  committed; 
but  where  a  remedy  exists,  the  legislature  may  change  it, 
as  well  as  to  acts  theretofore  as  those  thereafter  done.^ 
The  legislature  cannot,  even  against  a  municipal  corpora- 
tion, create  a  claim  without  the  assent  of  those  who  are 
to  contribute  to  its  payment.*  The  guardian  of  a  minor's 
estate  has  an  authority  coupled  with  an  interest,  and  an 
act  of  the  legislature  empowering  another  to  dispose  of 
the  estate  is  unconstitutional.*  The  rights  of  a  purchaser 
of  land  ofifered  at  a  public  sale  are  vested,  and  cannot  be 
affected  by  subsequent  legislation  revising  the  provisions 
of  a  former  act  conferring  rights  on  particular  persons  as 
preferred  purchasers,  and  extending  the  time  within  which 
such  rights  may  be  exercised.^  An  act  abolishing  the 
distinction  between  possession  under  a  recorded  deed  and 
possession  without  such  title  on  record  is  unconstitutional 
and  void  so  far  as  it  aflfecta  past  transactions  and  vested 
rights.' 

Illustrations.  —  Under  an  act  of  the  legislature,  bonds  of 
the  state  were  issued  to  raise  money  to  be  used  in  the  purchase 
of  lands  to  be  sold  to  settlers  thereon,  and  the  interest  on  the 
purchase-money  of  the  lands,  when  sold,  to  be  applied  by  the 
state  treasurer  to  the  payment  of  the  interest  on  the  bonds  is- 
sued under  the  act.  Held,  that  the  act  constituted  part  of  the 
contract  with  the  holders  of  the  bonds,  and  that  the  state  had 
no  right  to  divert  the  fund  arising  from  the  interest  on  the  pur- 
chase-money of  the  land  from  the  payment  of  the  interest  on 

'  Bader  v.  Town  of  Union,  44  N.  J.  L.  '  Lincoln  v.  Alexander,  52  Cal.  482; 

259.  28  Am.  Rep.  639. 

'  Lawrence  R.  R.  Co.  v.  Mahoning  "  Thompson  v.  Schlater,  13  La.  115; 

Co.,  35  Ohio  St.  1.  33  Am.  Dec.  556. 

'  Hoagland  v.  Sacramento,  52  Cal.  "  Kennebec  Purchase  v.  Laboree,  2 

142.  Greenl.  275;  11  Am.  Dec.  79. 
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the  bonds:  State  v.  Cardoza,  8  S.  C.  71;  28  Am.  Rep.  275.  A 
statute  enacted  that  in  all  civil  actions  "for  debts  contracted 
during  the  late  war,  in  which  the  nature  of  the  obligation  is  not 
set  forth,  nor  the  value  of  the  property  for  which  such  debts 
were  created  is  stated,  it  shall  be  admissible  for  either  party  to 
show  on  trial,  by  afi&davit  or  otherwise,  what  was  the  considera- 
tion of  the  contract,  and  that  the  jury,  in  making  up  their  ver- 
dict, shall  take  the  same  into  consideration,  and  determine  the 
value  of  said  contract  in  present  currency,  in  the  particular 
locality  in  which  it  is  to  be  performed,  and  render  their  verdict 
accordingly."  Held,  unconstitutional  in  so  far  as  the  same 
authorizes  the  jury  in  such  actions,  upon  the  evidence  thus  be- 
fore them,  to  place  their  own  estimate  upon  the  value  of  the 
contracts,  instead  of  taking  the  value  stipulated  by  the  parties: 
Wilmington  etc.  E.  R.  Co.  v.  King,  91  U.  S.  3.  The  state  of  Ten- 
nessee, having  organized  in  1838  the  Bank  of  Tennessee,  agreed 
by  a  clause  in  the  charter  to  receive  all  its  issues  of  circulating 
notes  in  payment  of  taxes,  but  by  a  constitutional  amendment 
of  1865,  it  declared  the  issues  of  the  bank  during  the  insurrec- 
tionary period  void,  and  forbade  their  receipt  for  taxes.  Held, 
that  this  was  forbidden  by  the  constitutional  provision  against 
impairing  the  obligation  of  contracts:  Keith  v.  Clark,  97  U.  S. 
454. 

§  3853.  What  Contracts  not  Included. — A  statute  pro- 
hibiting the  making  of  certain  contracts  is  not  a  law 
impairing  the  obligation  of  contracts;'  nor  is  a  statute 
which  removes  an  impedient,  and  allows  a  contract  to 
be  enforced;"  nor  is  a  law  which  merely  varies  its  con- 
sequences, without  changing  the  essence  and  character 
of  the  contract  or  altering  the  nature  of  the  obliga- 
tion created  by  it.'  The  contract  of  marriage  is  not 
within   the   prohibition.*     A  judgment  is  not   a   "con- 

'  Aa,  for  example,  a  statute  providing  'Gray  v.  Nav.  Co.,  2  Watts  &  S. 

that  "  any  and  all  agreements  to  pay  156;  37  Am.  Dec.  500. 

attorney    fees    depending    upon    any  *  Clark  ».   Clark,  10  N.  H.   380;  34 

condition  therein  set  forth,  and  made  Am.  Dec.  165;  Tolenti.  Tolen,  2Blackf. 

part  of  any  bill  of  exchange,  accept-  407;  21  Am.  Deo.  742.    An  actrender- 

anoe,  draft,  promissory  note,  or  other  ing  valid  to  all  intents  and  purposes  all 

written  evidence  of  indebtedness,  are  marriages  previously  celebrated  in  the 

hereby  declared  illegal  and  void, "  etc. :  state  by  an  ordained  minister  qualified 

Churchman  v.  Martin,  54  Ind.  380.  and  empovirered  to  celebrate  them  ac- 

^  Bleakney  v.  Bank,  17  Serg.  &  R.  cording  to  the  forms  and  usages  of  any 

64;  17  Am.  Dec.  635;  Welch  v.  Wads-  religious  society  is  not  void;  Goshen 

vporth,  30  Conn.  149;  79  Am.  Dec.  236.  v.   Stonington,  4  Conn.  209;    10  Am. 

But  as  tn  statutes  of   limitation,  see  Dec.    121.     A  statute  declaring  adul- 

post,  §  3870.  tery  to  be  a  cause  of  divorce,  and 
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tract";'  nor  are  registry  laws  within  the  provision;"  nor 
previous  judicial  decisions;^  and  the  federal  government 
is  not  within  the  constitutional  provision.* 

§  3854.  Exemption  Laws.  —  An  act  increasing  the 
amount  of  the  exemption  after  the  debt  under  which  the 
sale  was  made  was  incurred  is  a  law  impairing  the  obli- 
gation of  a  contract."  But  Congress  may  pass  exemption 
laws  impairing  the  obligation  of  contracts.'  And  the 
legislature  has  power  to  change  exemption  laws,  according 
to  its  own  views  of  policy  and  humanity,  so  as  to  affect 
the  remedy  upon  existing  contracts,  but  not  to  the  extent 
to  render  it  nugatory  or  impracticable.^ 

§  3855.  Interest  and  Usury.  —  Statutes  providing  that 
"debts  due  on  open  accounts  and  other  demands  not 
heretofore  bearing  interest  by  law  shall  bear  interest"  are 
void  as  to  debts  contracted  before  their  passage.'     So  are 

giving  power  to  the  courts  to  grant  State   p.    New  Orleans,   38  La.   Ann, 

divorces  for   adultery  committed  be-  119;  58  Am.  Rep.  168. 

fore  as   well  as   after  its  passage,  is  *  See     Gunn    v.    Barry,    15    Wall 

valid:   Jones   v.  Jones,   2  Over.   2;  5  610. 

Am.  Dec.  645.     The  disability  of  the  "  Lessley  v.  Phipps,   49  Miss.   790; 

wife  to  dispose  of  her  property  may  Homestead  Cases,   22  Gratt.   266;  12 

be  removed  by  the  legislature  without  Am.  Rep.   507;  Wilson  v.  Brown,  58 

thereby   impairing   the   obligation   of  Ala.  62;  29  Am.  Rep.  727.     But  aliler 

any  marital  contract:  Pritchard  I).  Citi-  as  to  a  law  restricting  a  former  ex- 

zens'  Bank,  8  La.  130;   28  Am.  Deo.  emption:   Garrett  v.  Cheshire,   69  N 

133.  C.  376;  12  Am.  Rep.  647.     The  legis- 

'  Sprott  0.  Reid,  3  G.  Greene,  489;  lature  cannot  create  new  subjects  of 

56  Am.  Deo.  549.  exemption  from  execution,  in  addition 

^  Tucker   v.    Harris,   13   Ga.    1 ;    58  to  those  enumerated  in  the  oonstitu- 

Am.  Deo.  488.  tion:  Duncan  v.  Barnett,  11  S.  C.  333; 

*It  is  not  an  unconstitutional  im-  32   Am.    Bep.    476.     As   to  existiag 

pairment  of  the  obligation  of  a  con-  debts,  the  legislature  cannot  increase 

tract  for  the  supreme  court  to  disregard  the  exemption   from  execution,   even 

an  erroneoas  decision  as  to  the  proper  as  to  property  acquired  by  the  debtor 

construction  of   a  statute  prescribing  after  the  act  was  passed:  Johnson  ». 

the  order  in  which  a  decedent's  debts  Fletcher,  54  Miss.  628;  28  Am.  Rep. 

shall  be  paid:  McLure  v.  Melton,  24  388. 

S.  C.  559;  58  Am.  Rep.  272.     A  claim  « In  re  Owens,   12  Nat.  Bank.  Reg. 

for  reimbursement  of  money  paid  in  518;  Russell  v.  Lowth,  21  Minn.  167; 

error,  even  when  reduced  to  judgment,  18  Am.  Rep.  389. 

does  not   arise   from  a   contract,  but  '  Stephenson  v.  Osborne,   41   Miss, 

from  the  law,  and  is  not  protected  by  119;  90  Am.  Dec.  359. 

the  constitutional  prohibition  of  laws  '  Goggans  v.  Turnipseed,  1  S.  C.  80; 

impairing  the  obligation  of  contracts:  7  Am.  Rep.  23. 
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statutes  clianging  the  rate  of  interest  as  to  existing  con- 
tracts.^ Where  interest  is  only  recoverable  by  virtue  of 
statutes  which  make  the  allowance  of  it  discretionary  with 
the  court  and  jury,  a  statute  allowing  an  abatement  of 
interest  that  accrued  during  the  war,  between  citizens  of 
the  same  state,  is  cortstitutional.^  But  a  statute  is  valid 
which  provides  that  "  no  corporation  shall  hereafter  in- 
terpose the  defense  of  usury  in  any  action,  nor  shall  any 
bond,  etc.,  of  such  corporation  be  set  aside,  impaired,  or 
adjudged  invalid  by  reason  of  anything  contained  in  the 
laws  prohibiting  usury." '  Regulating  the  rates  of  inter- 
est chargeable  by  pawn-brokers  is  not  within  a  constitu- 
tional prohibition  against  passing  special  laws  regulating 
the  rate  of  interest  on  money. 

§  S856.  Stay  Laws.  —  The  right  of  a  citizen  to  prose- 
cute and  defend  actions  and  other  judicial  proceedings 
cannot  be  abrogated  or  even  suspended.'  A  law  is  consti- 
tutional which  gives  a  stay  for  a  time  that  is  definite  and 
reasonable;  but  aliter  where  it  is  indefinite  and  unreason- 
able.* "Where  there  is  some  public  necessity,  as  in  case 
of  war  or  invasion,  an  act  suspending  legal  proceedings 
for  a  limited  period  is  not  unconstitutional;  for  a  statute 
of  this  kind  rather  conduces  to  the  due  administration  of 
justice,  and  is  beneficial  to  parties  litigant.''  A  statute  is 
not  invalid  which  provides  that  an  action  shall  be  stayed 
for  a  certain  term  during  and  after  the  service  of  a 
person  in  the  army  of  the  state  or  the  United  States.' 
Statutes   staying  judgments  and   decrees   or  executions 

'  Hubbard    v.    Callahan,   42  Conn.  «  William's  Appeal,  72  Pa.  St.  220 

524;  19  Am.  Rep.  564.  Sayres  v.  Com.,  88  Pa.  St.  308. 

*  Harmanson  v.  Wilson,  14  Am.  Law  '  Johnson  v.  Duncan,  3  Mart.  530 
Reg.  627.  6  Am.  Deo.  675. 

'Danville  v.  Pace,  25  Gratt.  1;  18  «  McOormiok ».  Ruach,  15 Iowa,  127 

Am.  Rep.  663.  83  Am.  Dec.  401;  Breitenbach  v.  Bush 

*  Ex  parte  Lichtenstein,  67  Cal.  359;  44  Pa.  St.  313;  84  Am.  Dec.  442;  Coflf- 
56  Am.  Rep.  713.  man  v.  Bank,  49  Miss.  29;  90  Am.  Dec, 

*  Davis  V.  Pierse,   7   Minn.    13;   82  311;  State  v.  MoGinty,  41  Mass.  435 
Am.  Deo.  65.  93  Am.  Dec.  264;  Luter  v.  Hunter,  30 

Tex.  689;  98  Am.  Deo.  494. 
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rendered  in  the  courts  of  the  state  for  a  certain  period 
impair  the  obligation  of  a  contract,  and  are  void  as  to 
previously  existing  contracts.^  An  act  of  the  legislature 
directing  sales  under  decrees  in  chancery  on  longer 
credit  than  was  allowed  at  the  date  of  the  contract  is 
unconstitutional.^  • 

§  3857.  Statutes  —  Licenses  —  Penalties.  —  A  public  or 
private  statute  is  not  a  contract,  unless  it  is  in  such  form 
as  to  create  a  contract.^  The  grant  of  a  privilege  to  a 
corporation  is  not  exclusive  unless  so  expressed,  and  the 
legislature  may  grant  a  like  privilege  to  another.*  The 
grant  of  a  statutory  privilege  is  not  a  contract;  it  is  a  mere 
license,  and  revocable  at  the  will  of  the  state.'  An  act  ex- 
empting the  employees  of  certain  railroads  from  the  duty 
of  working  on  public  roads  is  not  an  irrevocable  con- 
tract with  the  roads  or  the  laborers,  but  may  be  repealed.' 
Penalties  imposed  bj'  statute  may  be  released  by  a' subse- 
quent statute  at  any  time  before  they  are  recovered.' 

§  3858.  Governmental  Rights.  —  The  contracts  which 
the  constitution  protects  are  those  that  relate  to  property 
rights,  not  governmental.^     The  constitutional  provision 

'  Webster  v.  Rose,  6  Heisk.  93;  19  is  not  an  exclusive  grant  that  will,  on 

Am.  Rep.  583;  Jones  v.  Crittenden,  1  account  of  the  prohibition  against  im- 

Car.  Law  Rep.  385;  6  Am.  Deo.  531;  pairing   the    obligation   of    contracts, 

Baily  V.  Gentry,   1  Mo.   164;  13  Am.  preclude  the  legislature  from  granting 

Deo.  484;  Blair  v.  Williams,  4  Litt.  35;  a  bridge  franchise  detracting  from  its 

State  V.  Fry,  4  Mo.  50;  Townseud  v.  value:     Dyer  v.  Bridge   Co.,    2  Port. 

Townsend,  Peck,  1;  14  Am.  Dec.  722.  296;  27  Am.  Dec.  655.     A  reasonable 

'  January  ti.  January,  7  T.  B.  Mon.  regulation   of  the  use   of  a  privilege 

542;  18  Am.  Dec.  211.  conferred   by  the  legislature  is  not  a 

"  Welch  V.  Cook,   97  U.  S.  541.     A  denial  of  the  right  of  its  use:    Frank- 
state  constitution  is  a  "law"  within  ford  etc.  R.  R.  Co.  v.  Philadelphia,  58 
the   meaning   of    that   clause   of    the  Pa.  St.  119;  98  Am.  Dec.  243. 
United  States  constitution  which  or-  '  Calder  v.  Kurby,  5  Gray,  597. 
daius  that  "no  state  shall  pass  any  'In  re  Thompson,  20  Fla.  887. 
law  impairing   the  obligation  of  con-  ''  Confisoation   Cases,  7   Wall.    454; 
tracts"  :     Lehigh  Valley  R.  R.  Co.  v.  United  States  v.  Tynen,  11  Wall.  88; 
McFarlan,  31  N.  J.  Eq.  706.  Codes  v.   County  of  Madison,   1  111. 

*  Tuckahoe  Canal  Co.  v.  R.  R.  Co.,  154;  12  Am.  Dec.  161. 

11  Leigh,  42;  36  Am.  Dec.  374;  Lafay-  ^  A  license  or  a  charter  to  maintain 

ette  Road  Co.  v.  R.  R.  Co.,   13   Ind.  a  lottery  is  of  the  latter  class,  and  the 

90;  74  Am.   Dec.  246;  Stafford  Co.  v.  legislature  may  repeal  such  a  charter 

Luck,  80  Va.  223.     A  grant  of  a  ferry  at  any  time  under  its   police  power: 

franchise  to  meet  public  conveuience  Stone  v.  State,  101  U.  S.  814. 
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does  not  apply  to  contracts  relating  to  public  property.* 
A  state  cannot,  by  contract,  bargain  away  any  of  the  essen- 
tial powers  of  sovereignty  so  as  to  deprive  itself  of  the 
ability  to  employ  them  again  and  again,  as  the  public 
exigencies  shall  seem  to  require.^ 

Illusteations. — A  statute  provided  that  a  bequest  by  a  tes- 
tator leaving  issue  living  to  any  religious  or  charitable  purpose 
shall  be  void  if  made  within  twelve  months  of  testator's  death. 
Held,  constitutional,  the  right  to  dispose  of  property  by  will 
being  a  legislative,  and  not  a  natural,  right:  Patton  v.  Patton, 
39  Ohio  St.  590. 

§  3859.  Municipal  Corporations.  —  Grants  of  privileges 
to  municipal  corporations  are  not  contracts.'  The  legis- 
lature has  the  right,  whenever  it  sees  fit,  to  divest  cities 
and  villages  of  the  police  powers  it  may  have  conferred, 
and  resume  the  exercise  of  the  same  itself.*  A  party  deal- 
ing with  a  municipal  corporation  has  no  such  vested 
right  growing  out  of  his  contract  with  the  same  as  is  pro- 
tected by  the  federal  constitution.  It  is  a  public  institu- 
tion, and  the  state  may  destroy  its  corporate  powers, 
leaving  the  party  to  seek  relief  by  an  appeal  to  the  legis- 
lature.' But  a  property  contract  or  grant  to  a  municipal 
corporation  is  no  different  from  a  similar  one  made  to  an 
individual.'  Where  a  statute  grants  to  a  city  all  escheated 
property  within  certain  limits,  the  rights  of  the  city  can- 
not be  divested  by  a  change  in  the  state  constitution.' 

§  3860.  Public  OflSces.  —  A  public  office  is  not  a  con- 
tract, and  neither  the  office  nor  its  emoluments  can  be 
claimed  as  matter  of  right,  as  against  subsequent  legisla- 
tion abolishing  the  one  or  reducing  the  other.'      The 

1  state  V.  R.  R.  Co.,  12  Gill  &  J.  *  City  of  Chicago  ii.  Phoenix  Ins.  Co., 
399;  38  Am.  Deo.  318.  126  111.  276. 

^  Thorpe  v.  R.  R.  Co.,  27  Vt.  140;  *  Wallace  v.   Sharon    Trustees,   84 

Brick    Presbyterian   Church   v.    New  N.  C  164. 

York,  5  Cow.  538.  *  Dillon  on  Municipal  Corporations, 

2  East  Hartford  v.  Bridge  Co.,  10  sec.  39. 

How.  511;  Barnes  v.  District  of   Co-  '  In  re  Malone,  21  S.    C.  435. 

lumbia,   91  U.   S.  540;  Yarmouth  v.  '  Butler  v.  Pennsylvania,  10  How. 

North  Yarmouth,  34  Me.  141;  56  Am.  402;  State  v.  Douglass,  26   Wis.    428; 

Dee.  666.  7  Am.  Rep.  87;  Perkins  v.  Corbin,  45 
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compensation  of  officers  of  the  government  may  during 
their  term  of  office  be  changed,  modified,  and  reduced  by 
the  legislature,  except  where  expressly  prohibited  by  the 
constitution.'  But  where  a  state  makes  a  contract  with  a 
public  officer,  such  a  contract  is  within  the  constitutional 
prohibition,  and  cannot  be  impaired.^  After  a  public 
officer  has  performed  the  duties  of  his  office,  there  is  an 
implied  contract  that  he  shall  be  paid,  which  may  not  be 
impaired  by  subsequent  legislation.'  So  when  the  term 
of  the  office  is  fixed  by  the  constitution.^  The  legislature 
may  relieve  a  public  officer  from  liability  for  public 
moneys  that  have  been  stolen  from  him  without  his  fault.'' 

Illusteations. — The  constitution  provided  that  certain  offi- 
cers should  be  elected  at  such  times  and  in  such  manner  as  the 
legislature  should  direct.  The  legislature  directed  the  times 
and  manner  of  the  election,  and  the  defendant  was  elected 
thereunder.  Subsequent  to  such  election,  an  act  was  passed 
extending  the  term  of  the  incumbent  three  years.  Held,  un- 
constitutional: People  V.  Bull,  46  N.  Y.  57;  7  Am.  Rep.  302. 
By  the  constitution  it  was  provided  that  "  the  term  of  office  of 
all  county,  township,  and  precinct  officers  shall  expire  within 
thirty  days  after  this  constitution  shall  have  been  ratified,  and 
the  governor  shall,  by  and  with  the  advice  and  consent  of  the 
senate,  thereafter  appoint  such  officers,  whose  term  of  office, 
shall  continue  until  the  legislature  shall  provide  by  law  for  an 
election  of  said  officers."  Held,  that  an  act  providing  that  in 
all  cases  in  which  the  governor  "  shall  have  the  power  under 
this  act,  by  the  terms  of  the  constitution,  to  appoint  to  office, 
he  shall  also  have  the  power  of  removal  from  office,"  was  not 
unconstitutional:  Newsom  v.  Cocke,  44  Miss.  352;  7  Am.  Rep. 
686. 

Ala.  103j  6  Am.   Rep.   698.     Where  Am.   Rep.   422;    State  v.  Brunst,  26 

the   constitution    does   not  interfere,  Wis.  412;  7  Am.  Rep.  84.     The  legis- 

the  legislature  may  regulate  appoint-  lature   may    diminish    the   aggregate 

ments   to   office,   the  filling  of  vacan-  amount  of  duties  of  a    judge,  by  the 

oies,    and    the   duration  of   terms   of  division  of  his   district,  or  otherwise, 

office:      People   v,    Osborne,     7    Col.  but  must  leave  the  authority  and  ju- 

605.  risdiotion  pertaining  to  the  office  in- 

1  Haynes  v.  State,  3  Humph.  480;  tact:  Stute  v.  Brunst,  26  Wis.  412; 
39  Am.  Dec.  187;  Com.  v.  Bailey,  81  7  Am.  Rep.  84;  King  v.  Hunter,  65 
Ky.  395.  N.  C.  603;  6  Am.  Rep.  754. 

2  Hall  V.  State,  103  V.  S.  5.  '  Board  of  Education  v.  McLands- 
'  Fisk  V.  Jefferson  Police  Jury,  116    borough,   36  Ohio  St.   227;   38  Am. 

U.  S.  131.  Rep.  582;  Mount  o.  State,  90  Ind.  29; 

»  Com.  V.  Gamble,  62  Pa.  St.  343;  1    46  Am.  Rep.  192. 


6081  CONTRACTS  AND  PROPERTY.   §§  3861-3863 

§  3861.  Police  Power. — But  all  property  and  all  con- 
tracts are  within  the  police  power  of  the  state.^  No  legis- 
lation can  barter  away  the  police  power  or  governmental 
rights  The  contracts  protected  are  those  that  relate  to 
property  rights  not  governmental.  If  public  safety  or 
morals  require  the  discontinuance  of  any  manufacture  or 
traffic,  the  legislature  may  discontinue  it,  regardless  of 
any  incidental  inconvenience  which  individuals  or  cor- 
porations may  suffer.  All  rights  are  held  subject  to  the 
police  power  of  the  state.  Police  power  extends  to  the 
protection  of  the  lives,  health,  and  property  of  the  citi- 
zens, and.  to  the  preservation  of  good  order  and  public 
morals.'* 

§  3862.  Taxation.  —  A  state  cannot,  by  contract,  de- 
prive itself  of  the  right  to  raise  its  necessary  revenue  by 
the  exercise  of  its  power  of  taxation.'  But  the  state  may, 
for  a  consideration,  impose  upon  itself  the  obligation  not 
to  tax  certain  subjects,  otherwise  taxable,  for  some  defi- 
nite period,  or  even  indefinitely.'  An  exemption  from 
taxation  cannot  be  granted  as  against  a  provision  in 
the  state  constitution  which  requires  all  property  to  be 
uniformly  taxed.^ 

Illustrations.  —  The  state  makes  a  grant  of  lands,  agreeing 
not  to  tax  them  in  the  hands  of  the  grantees.  Held,  an  irrevo- 
cable exemption:  New  Jersey  v.  Wilson,  7  Cranch,  164.  ; 

§  3863.  Charters.  —  A  charter  from  the  state,,  or  rights 
vested  in  a  private  corporation  by  statute,  are  contracts 
which  cannot  be  repealed  or  altered.*    It  is  not  necessary 

'  United  States  v.  De  Witt,  9  Wall.  57  Me.  392;  2  Am.  Rep.  55.    See  post 

41;  United  States  v.  Reese,  92  U;  S.  §  3380. 

214.  *  New  Jersey  v.  Wilson,  7  Cranch, 

'  See  post,  Title  Police  Power.  164;  Pacific  R.  R.  Co.  v.  Maguire,  20 

« R.  R.  Co.  V.  Gaines,  97  U.  S.  697;  Wall.   36;   University  v.   People,   99 

Christ    Church    v.    Philadelphia,    24  U.  S.  309;    Stein  v.  Mayor,  49   Ala 

How.  300;  East  Saginaw  Salt  Co.  v.  362;  20  Am.  Rep.  283. . 

East  Saginaw,  13  Wall.  373;  Welch  *  R.  R.  Co.  *.  Gaines,  97  U.  S.  697. 

t>.  Cook,  97  U.  S.  541.     And  a  tax  is  "  Dartmouth  College  v.  Woodward, 

not  a  debt  which  the  legislature  can-  4  Wheat.  518;  Gordon  v.  Appeal  Tux 

not  impair:  City  of  Augusta  v.  North,  Court,  3  How.  133;  Stone  v.  Missis- 
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that  there  be  a  special  act,  but  a  contract  will  arise  as 
well  when  the  corporation  is  organized  under  a  general 
act.^  So  a  law  may  make  a  direct  contract  when  accepted 
by  the  other  parties,''  or  may  provide  for  the  execution  of 
a  contract.^  But  to  make  a  contract  there  must  be  some 
consideration;  but  this  may  be  the  fact  of  the  acceptance 
of  the  grant  and  action  under  it,^  or  the  duties  and  dis- 
abilities which  the  corporators  assume  by  accepting  the 
charter/  Thus  a  law  reciting  that  lands  to  be  purchased 
thereafter  for  certain  Indians  should  not  be  taxed  became 
a  contract  when  acted  on;°  but  an  exemption  of  the  prop- 
erty then  owned  by  a  corporation  from  taxation,  with  no 
remuneration,  and  without  the  imposition  of  any  duty 
or  service,  may  be  revoked/  Where,  by  the  constitution 
of  the  state,  or  by  its  general  laws  in  force  when  the  charter 
was  granted,  it  is  provided  that  all  charters  shall  be  sub- 
ject to  legislative  control  and  alteration,  this  provision 
becomes  a  part  of  the  charter  and  a  part  of  the  contract.' 
And  where,  by  the  charter,  the  legislature  reserves  the 
right  to  alter,  amend,  or  repeal  it,  in  this  case  an  altera- 
tion, amendment,  or  repeal  is  in  accordance  with  the  con- 
tract, and  not  hostile  to  it.^    The  provision  in  a  general  law, 

sippi,    101  U.   S.  814;  Tomlinson  v.  625;  Coffin  ».  Rich,  45  Me.  507;  71 

Jessup,  15  Wall.  454;  Miller  v.  State,  Am.  Deo.  559. 

15   W^all.    478;    Wales  v.    Stetson,    2  ^  Miller  v.  State,  15  Wall.  478. 

Mass.  143;  3  Am.  Deo.  39;  Trustees  v.  ^  New  Jersey  v.  Wilson,  7  Cranch, 

Foy,  1  Murph.  58;  3  Am.  Dec.  672;  164. 

Pingry  v.  Washburn,  1  Aiken,  15;  15  ^  Hall  v.  Wisconsin,  103  U.  S.  6. 

Am.  Dec.  676;  Trustees  v.  Bradbury,  *  Richmond  B.  R.  Co.  v.  R.  R.  Co., 

11  Me.  118;  26  Am.  Deo.  515;  Derby  13  How.  71. 

Turnpike  Co.  v.  Parks,  10  Conn.  522;  *  Tomlinson  v.  Jessup,  15  Wall.  454. 

27  Am.  Dec.  700;  Regents  v.  Williams,  *New  Jersey  w.  Wilson,  7  Cranch,164. 

9  Gill  &  J.  365;  31  Am.  Deo.  72;  Mont-  '  Christ  Church  v.  Philadelphia,  24 

pelier  Academy  v.  George,  14  La.  395;  How.  300. 

33  Am.  Deo.  585;  Backus  v.  Lebanon,  '  See  Stimson's  American  Statute 
11  N.  H.  19;  35  Am.  Deo.  466;  Miehi-  Law,  sec.  442;  Murray  v.  Charleston, 
gan  Bank  u  Hastings,  1  Doug.  (Mich.)  96  U.  S.  432,  448;  Railroad  Co.  v. 
225;  41  Am.  Dec.  549;  Bailey  v.  R.  R.  Georgia,  98  U.  S.  359;  Railroad  Corn- 
Co.,  4  Harr.  (Mich.)  389;  44  Am.  Deo.  panies  v.  Gaines,  97  U.  S.  697. 

593;  Brown  v.  Hummel,  6  Pa.  St.  87;  '  Sinking  Fund  Cases,  99  U.  S.  700; 

47  Am.  Dec'  431;   Commonwealth  v.  Crease  v,  Baboook,  23  Pick.  334;  34 

Claghorn,  13  Pa.  St.  133;  53  Am.  Deo.  Am.  Dec.  61;  Monongahela  Nav.  Co. 

450;   Yarmouth  v.  North  Yarmouth,  v.  Coon,  6  Pa.  St.  379;  47  Am.  Dec. 

34  Me.  411;  56  Am.  Deo.  666;  Thorpe  474;  Storey  v.  Plank  Road  Co,,  16 
V.  R.  R.  Co.,  27  Vt.  140;  62  Am.  Deo.  N.  J.  Eq.  13;  84  Am.  Deo.  134. 
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providing  for  repeal  of  the  charter  of  a  corporation,  that 
"  no  amendment  or  repeal  shall  impair  other  rights  pre- 
viously vested,"  was  intended  to  secure  the  rights  of  ben- 
eficiaries and  others  vested  under  the  charter  before  its 
amendment  or  repeal,  and  does  not  affect  the  mere  power 
to  repeal  the  franchise.'  An  act  of  the  legislature  grant- 
ing a  charter  to  a  railroad  company,  and  providing  therein 
that  the  company  shall  be  taxed  only  in  a  certain  sum 
and  manner,  and  reserving  a  right  to  alter  or  repeal  this 
charter,  does  not  amount  to  a  contract  with  the  company. 
It  lacks  the  essential  elements  of  a  contract,  as  there  is 
no  obligation  on  the  state  to  continue  the  tax  in  the  form 
prescribed.  The  distinguishing  difference  between  an 
ordinary  legislative  act  and  an  act  amounting  to  a  con- 
tract is  the  implied  agreement  arising  from  some  pro- 
vision in  the  act  not  to  alter  or  recall  the  privilege  granted.^ 
The  reserved  power  of  the  legislature  to  repeal  or  suspend,- 
alter  or  modify,  a  charter  is  confined  to  an  alteration  of 
something  contained  in  the  franchises  granted;  the  legis- 
lature has  no  power  to  make  any  substantial  additions  to 
the  work.  It  cannot  impose  a  new  charter  and  oblige  the 
stockholders  to  accept  it,  nor  can  it  substitute  a  thing 
entirely  different  from  that  granted.'  Where  the  charter 
provides  that  the  right  is  reserved  to  alter  or  amend  it 
whenever  the  public  good  may  require,  the  legislature  is 
the  judge  when  that  time  comes,  as  that  body  is  the  proper 
tribunal  to  determine  what  the  public  good  requires  in  all 
matters  of  legislation.*  But  such  reservations  of  the  right 
to  repeal  found  in  statutes,  unlike  similar  provisions  in 
the  constitution  of  a  state,  are  only  binding  on  succeed- 
ing legislatures  so  far  as  they  choose  to  adopt  them,  and  a 
legislative  contract  may  be  made  which  is  not  repealable 
if  the  legislature  so  intend,^ 

'Griffin  v.   Kentucky  Ins.   Co.,  3  '  Zabriskiee.  R.  R.  Co.,  18N.  J.  Eq. 

Bush,  592;  96  Am.  Deo.  259.  178;  90  Am.  Deo.  617. 

^  State   V.    Mayor    etc.    of    Jersey  *  State  v.  Miller,  30  N.  J.  L.  368;  86 

City,  31  N.  J.  L.  575;  86  Am.  Deo.  Am.  Deo.  188. 

240.  *  New  Jersey  v.  Yard,  95  U.  S.  104. 
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§  3864.  Rights  of  Action.  —  The  legislature  cannot 
Tjring  into  existence  and  establish  against  a  party  a  de- 
mand which  previously  he  was  neither  legally  nor 
equitably  bound  to  recognize  and  satisfy.'  The  legisla- 
ture cannot  deprive  a  party  of  a  right  of  action  accruing 
to  him  under  the  rules  of  the  common  law,  or  in  accord- 
ance with  its  principles.  Thus  the  right  to  redress  for 
illegal  arrests  cannot  be  taken  away:^  neither  can  the 
right  to  recover  back  taxes  illegally  exacted,'  nor  the  right 
to  have  a  void  tax  sale  set  aside;*  nor  can  conditions  to 
Ihe  exercise  of  the  right  be  imposed  which  render  it 
practically  of  no  value.^ 

§  3865.  Remedies.  —  There  is  no  vested  right  in  a 
particular  remedy,  and  therefore  the  state  may  take  away 
at  its  discretion  those  it  provides,  and  substitute  others 
which  shall  apply  to  wrongs  already  committed,  or  suits 
then  pending,  as  well  as  to  those  which  may  be  committed 
thereafter."  So  it  may  give  a  new  or  an  additional  rem- 
edy.'   The  retrospective  operation  of  a  law  providing  ; 

'  Medford  v.  Learned,  16  Mass.  215;  433;  76  Am.  Deo.   755;   Schenley  v. 

Albertson  v.  Landon,  42  Conn.  209;  Commonwealth,  36  Pa.  St.  29;  78  Am. 

People  V.  Supervisors,  43  N.  Y.   130;  Dec.  359;   Flournoy  i;.  Jeffersonville, 

Ohio  etc.  R.  E.'Co.  v.  Lackey,  78  III.  17  Ind.  169;  79  Am.  Dec.  468;   Hol- 

55;  20  Am.  Rep.  259.  loway  v.  Sherman,   12  Iowa,  282;   79 

'  Johnson  v.  Jones,  44  111.   142;  92  Am.  Deo.  337;  Cook  v.  Gray,  2  Houst. 

Am.  Deo.   159;   Griffin  v.  Wilcox,  21  455;  81  Am.  Dec.  185;  Richardson  v. 

Ind.  370.  Cook,  37  Vt.  599;  88  Am.  Dec.  622; 

»  Hubbard  v.  Brainerd,  35  Conn.  563.  Coffman  v.  Bank,  40  Miss.  29;  90  Am. 

*  Wilson  11.  MoKenua,  52  111.  43.  Deo.  311;  Penrose  v.  Erie  Canal  Co.> 

^  McFarland  v.  Butler,  8  Minn.  116;  56  Pa.  St.  46;  93  Am.  Dec.  778;  Read 

Wilson  V.  McKenna,  52  111.  43.  v.  Frankfort  Bank,  23  Me.  318;  United 

"  Railroad  Co.  v.  Heoht,  95   U.  S.  States  Bank  v.  Longworth,  1  McLean, 

168;  Tennessee  v.  Sneed,  96  U.  S.  69;  35;  Woods  v.  Buie,  6  Miss.  285;  Evans 

Sommers  v.    Johnson,   4  Vt.  278;   24  v.    Montgomery,    4   Watts  &  S.  218; 

Am.   Dec.  604;   Bruce  v.  Schuyler,  4  Oriental  Bank  v.  Freeze,  18  Me.  109; 

Gilm.  221;  46  Am.  Dec.  447;  Baugher  36  Am.  Dec.  701. 

V.  Nelson,  9  Gill,  299;   52  Am.   Dec.         '  Hope   v.    Johnson,    2    Yerg.    123; 

694;  Coriell  v.  Ham,  4  G.  Greene,  455;  Danville  v.  Pace,  25  Gratt.  1;  18  Am. 

61  Am.  Dec.  134;  Lord  v.  Chadbourne,  Rep.  663;  Bartlett  v.  Lang,  2  Ala.  401; 

42  Me.  429;  66  Am.  Dec.  290;  Moore  Hepburn  v.  Curtis,  7  Watts,  300;  32 

V.  Luce,  29  Pa.  St.  260;  72  Am.  Deo.  Am.  Deo.  760;  Auditor  v.  Woodruff,  2 

629;   Van  Rensselaer  v.  Hays,   19  N.  Ark.  73;  33  Am.  Dec.  368;  Lycoming 

Y.  68;  75  Am.  Deo.   278;  People  v.  v.  Union,  15  Pa.  St.  166;  53  Am.  Dec. 

Seymour,  16  Cal.  332;  76  Am.  Deo.  575;  Whipple  v.  Farrar,  3  Mich.  436; 

521;  Reapers'  Bank  v.  WiUard,  24  111.  64  Am.  Deo.  99. 
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new  remedy  is  no  objection  to  it.^  If  a  particular  form, 
•of  proceeding  is  prohibited,  and  another  is  left  or  is  pro- 
vided which  affords  an  effective  and  reasonable  mode 
of  enforcing  the  right,  though  less  convenient  than  the 
former  one,  the  obligation  of  the  contract  is  not  impaired.'' 
In  modes  of  proceeding  and  forms  to  enforce  the  contract, 
the  legislature  has  the  control,  and  may  enlarge,  limit,  or 
alter  them,  provided  that  it  does  not  deny  a  remedy,  or  so 
embarrass  it  with  conditions  and  restrictions  as  seriously 
to  impair  the  value  of  the  right.'  A  law  which  retroacts 
upon  a  past  transaction,  but  affects  the  remedy  only,  with- 
out doing  so  oppressively  or  unjustly,  is  not  invalid.* 
Thus  a  law  abolishing  imprisonment  for  debt  acts  only 
upon  the  remedy,  and  is  valid;"  so  is  a  statute  which, 
operates  retrospectively  so  as  to  give  a  mechanic  a  lien 
for  work  already  done;*  so  is  a  statute  denying  to  final 
judgments  thereafter  rendered  the  incident  of  a  lien  upon 
real  property;'  so  is  a  statute  changing  the  mode  of  ac- 
quiring a  lien  under  an  existing  judgment  upon  the  prop- 
erty of  the  debtor,  e.  g.,  substituting  the  lien  of  a  docketed 
judgment  for  the  lien  of  a  fieri  facias;^  so  is  a  statute  re- 
quiring that  makers  and  indorsers  of  negotiable  paper 
shall  be  sued  in  a  joint  action.'  A  special  remedy  given 
to  a  railroad  corporation  for  the  condemnation  of  land 
may  be  taken  away  by  a  general  act  applicable  to  all  rail- 

•  United    States    v.   Samperyae,    1  phia,  31  Pa.  St.  ]  75;  72  Am.  Deo.  730; 

Hemp.   118;  Rathbone  v.  Bradford,  1  Von  Baumbach  ti.  Bade,  9Wis.  559;  76 

Ala.  312;  Coosa  River  Steamboat  Co.  Am.  Deo.  283;   Soobey  v.  Gibson,   17 

V.    Barclay,    30    Ala.     120;    Cutta    v.  lud.  572;  79  Am.  Dec.  490. 

Hardee,  38  Ga.  350;  Hope  v.  Johnson,  •■  Simpson  v.  City  Savings  Bank,  56 

2  Yerg.  123;  Sutherland  v.  De  Leon,  1  N.  H.  466;  22  Am.  Rep.  491. 

Tex.  250;  46  Am.  Dec.  100.  *  Brown  i.  Dillahunty,  4  Smedes  4; 

''BronsoQ  v.    Kinzie,    1    How.  311;  M.  713;  43  Am.  Dec.  499;  In  re  Pen- 
Evans  V.  Montgomery,  4  Watts  &  S.  niman,  103  U.  S.  741. 
218;  Read  v.  Frankfort  Bank,  23  Me.  «  Bolton  v.  Johns,  5  Pa.  St.  145;  47 
318;  Tennessee  v.  Sneed,  96  U.  S.  69.  Am.  Deo.  404. 

"  Bronson   v.    Kinzie,   1    How.   311;  '  Moore  v.  Holland,  16  S.  C.  15. 

Simpson  v.  City  Savings  Bank,  56  N.  ^  Whitehead  v.  Latham,  83  N.  0. 

H.  466;  22  Am.  Rep.  491;  Townsend  232. 

V.  Townsend,  Peck,  1;   14  Am.  Dec.  '  McMillan    v.    Sprague,    4    How. 

722;  Western  S.  F.  Soc.  v.  Philadel-  (Miss.)  647;  35  Am.  Deo.  412. 


§  3865  CONSTITUTIONAL   LAW.  6086 

roads<^  But  the  remedy  given  must  be  one  which  recog- 
nizes and  gives  effect  to  the  obligation  of  the  contract 
when  the  wrong  grows  out  of  non-performance  of  contract, 
and  it  must  be  a  remedy  calculated  to  give  redress,  and 
not  merely  colorable.^  A  statute  which  gives  a  remedy, 
but  at  the  same  time  makes  the  application  of  it  so  diffi- 
cult and  expensive  as  to  render  it  valueless  and  inopera- 
tive, is  unconstitutional.*  Withdrawing  a  remedy  which 
goes  to  the  obligation  of  the  contract  is  an  impairment  of 
the  contract;*  as,  for  example,  a  stay  law;^  or  a  law  which 
gives  a  preference  in  payment  of  one  creditor  over  an- 
other, which  the  law,  when  their  contracts  were  made,  did 
not  give,  even  though  the  preferred  creditor  is  the  state 
itself;^  or  a  law  which  takes  away  from  the  creditor  any 
substantial  right  which  the  contract  assured  to  him,  as, 
the  right  to  the  possession  of  mortgaged  lands  until  the 
mortgage  debt  is  paid:^  or  a  law  which  so  far  increases 
the  exemptions  from  executions  issued  on  judgments  as 
seriously  to  impair  the  value  of  the  remedy,  and  reduce 
the  probabilities  of  collection.' 

Illustrations. — A  state  statute  provided  that  whenever  any 
savings  bank  should  be  found  to  be  insolvent,  the  account  of 
each  depositor  should  be  reduced  so  as  to  divide  the  losses 
equitably  amongst  the  depositors.  Held,  constitutional:  Simp- 
son v.  City  Savings  Bank,  56  N.  H.  466;  22  Am.  Rep.  491.  A 
statute  provided  that  "  whenever  final  judgment  shall  be  ren- 
dered in  any  court  of  record  in  this  state,  said  judgment  shall 
become  a  lien  on  all  the  real  estate  of  the  judgment  debtor." 
Held,  constitutional:  Moore  v.  Letchford,  35  Tex.  185;  14  Am. 
Rep.  363.  A  statute  providing  for  ascertaining  whether  coupons 
tendered  in  payment  of  state  taxes  are  genuine  before  mandamus 
can  issue  to  compel  their  acceptance  provided  a  remedy  sub- 
stantially equivalent  to  the   original   remedy .  by  mandamus. 

'  Chattaroi  R.  R.  Co.  v.  Kinner,  81         *  Williams  v.  Johnson,  30  Md.  500; 

Ky.  221.  96  Am.  Deo.  613. 

''  State  V.  Care-vr,   13  Rich.  498;  91         '  Cooley  on  Constitutional   Limita- 

Am.  Dec.  245;  Oriental  Bank  v.  Freeze,  tions,  459.    See  ante,  §  3856,  Stay  Laws. 
18  Me.  109;  36  Am.  Dec.  701.  "  Barings  v.  Hayward,  2  How.  608. 

'  Riggs  V.  Martin,  5   Ark.  506;   41         '  Mundy  v.  Monroe,  1  Mich.  68. 
Mm.  Dec.  103.  ^  Edwards  v.  Kearzey,  96  U.  S.  595 
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Held,  not  to  impair  the  obligation  of  the  state's  contract  to  re- 
ceive coupons:  Moore  v.  Oreenhow,  114  U.  S.  338.  An  irrepeal- 
able  railroad  charter  gave  the  power  to  condemn  lands,  and 
provided  for  an  appeal  by  the  land-owner  to  a  certain  court. 
Held,  that  a  general  statute  substituting  another  court  to  which 
such  appeal  was  to  be  made  was  constitutional:  United  Cos.  v. 
Weldon,  47  N.  J.  L.  59;  54  Am.  Rep.  114.  A  statute  provides 
that  where  no  payment,  claim,  or  demand  shall  have  been  made 
for  twenty-one  years  for  a  ground-rent,  annuity,  or  other  charge 
upon  real  estate,  and  where  no  declaration  or  acknowledgment 
shall  have  been  made,  a  release  or  extinguishment  shall  be  pre- 
sumed, and  the  charge  shall  be  irrevocable.  Held,  to  affect  the 
remedy  merely,  and  not  unconstitutional:  Biddle  v.  Hooven,  120 
Pa.  St.  221.  A  statute  provided  that  "  no  person  who  receives 
any  money  or  valuable  thing  as  the  consideration  for  a  contract 
....  made  or  entered  into  on  Sunday  shall  be  permitted  to 
defend,  ....  on  the  ground  that  it  was  so  made,  ....  until 
he  shall  restore  such  consideration."  Held,  applicable  to  con- 
tracts existing  at  its  passage,  but  not  to  be  unconstitutional, 
relating  only  to  the  remedy:  Berry  v.  Clary,  77  Me.  482. 

§3866.  Rules  of  Evidence. — ^So  the  legislature  may 
alter  the  rules  of  evidence,'  or  change  the  burden  of  proof.^ 
Therefore  the  following  statutes  have  been  held  valid:  A 
statute  which  requires  that  in  any  suit  involving  the  gen- 
uineness of  coupons  purporting  to  have  been  cut  from 
state  bonds,  the  bond  shall  be  produced,  with  proof  that 
the  coupon  was  actually  cut  therefrom;'  a  statute  which 
provides  that  expert  evidence  shall  not  be  received  to 
prove  the  genuineness  of  any  paper  or  instrument  made 
by  machinery,  etc.;*  a  law  requiring  the  acknowledgment 
of  deeds  and  mortgages;^  a  statute  prescribing  the  formal- 
ities to  be  observed  in  the  execution  of  a  will;°  a  statute 
making  defective  records  of  conveyances  evidence  not- 
withstanding their  defects.' 

'  Ogden  V.  Saunders,  12  Wheat.  213,  '  Cornwall  v.  Commonwealth,  82  Va. 

249;  Webb  v.  Den,  17  Fow.  577;  Rich  644;  3  Am.  St.  Rep.  121. 

V.  Flanders,  39  N.  H.  304;  Gibbs  v.  *  Cornwall  v.  Commonwealth,  82  Va. 

Gale,  7  Md.  76;  Cornwall  v.  Common-  644;  3  Am.  St.  Rep.  121. 

wealth,  82  Va.  644;  3  Am.  St.  Rep.  121.  *  Parrott  v.  Kumpf,  102  HI.  423. 

2  Sprague   v.    Pitt,    MoCahon,    212;  «  In  re  Cabs,  68  Cal.  519. 

Callanan  v.    Hurley,   93    U.   S.   387;  '  Webb  v.  Denn,  17  How.  577. 
Hand  v.  Ballou,  12  N.  Y.  541. 
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§  3867.  Rights  in  Expectancy.  —  Eights  in  expectancy 
as  distinguished  from  vested  rights  are  not  within  the 
constitutional  provision.  Thus  the  general  laws  of  the 
country  may  be  changed.'  All  statutory  privileges  depend 
upon  this  principle,  and  they  may  he  taken  away  by 
changes  in  the  general  laws  at  any  time.  The  privilege 
of  exemption  from  arrest,  exemption  from  taxation,  ex- 
emption of  property  from  forced  sale  on  execution,  and 
exemption  from  jury  duty  are  all  within  the  principle.^ 
So  is  an  exemption  from  military  duty.^  So  the  rules  of 
descent  may  be  changed.*  Incipient  rights  not  perfected, 
given  by  statute,  may  be  taken  away  by  statute.^  Qualities 
annexed  to  estates,  and  to  affect  their  enjoyment  in  the 
future,  may  be  changed  when  the  interests  of  the  owners 
are  not  rendered  less  beneficial.  Estates-tail  may  be 
changed  into  estates  in  fee-simple  estates;  in  joint  tenancy 
into  estates  in  common.^  The  expectant  right  of  the  hus. 
band  to  an  estate  by  the  curtesy  in  his  wife's  lands  may 
be  taken  away  by  general  legislation  at  any  time  before 
it  has  become  initiate  by  the  birth  of  living  issue  of  the 
marriage;  so  may  the  expectant  right  of  the  wife  to  dower 
in  her  husband's  lands  at  any  time  before  it  has  passed 
from  the  condition  of  expectancy  and  become  perfected 
by  the  husband's  death.^ 

'  '•  A  person   has  no   property,   no  impaired  by  a  law  passed  after  the 

vested   interest,   in   any  rule   of    the  legacy   has   vested   by   the   testator's 

common  law Rights  of  prop-  death:  Westervelt «.  Gregg,  12  N.  Y. 

erty  which  have  been  created  by  the  202;  62  Am.  Dec.  160. 

common   law  cannot   be   taken  away  *  Bangor  v.  Goding,  35  Me.  73;  56 

without  due  procees;  but  the  law  itself  Am.  Deo.  688. 

as  a  rule  of  conduct  may  be  changed  *  Holbrook  v.  Finney,  4  Mass.  465; 

at  the  will,  or  even  at  the  whim,  of  3  Am.  Dec.  243;  Burghardt  v.  Turner, 

the  legislature,  unless  prevented  by  12  Pick.  534. 

constitutional  limitations ":   Munn  v.  '  Lucas  v.  Sawyer,    17   Iowa,    517; 

Illinois,  94  U.  S.  113,  134.  Noel   v.   Ewing,   9   lud.  37;   Pratt  v. 

2  Oooley  on  Constitutional  Law,  320.  Tefft,    14    Mich.    191;    Westervelt   v. 

See  ante,  §  3854.  Gregg,    12  N.  Y.    202;    Hamilton   ». 

5  Com.  V.  Bird,  12  Mass.  443;  Swin-  Hirseh,  2  Wash.  Ter.  223;  Williams  v. 

die  V.   Brooks,  34  Ga.   67;  State  v.  Cntney,  77  Mo.  587;  Heuson  v.  Moore, 

Wright,  53  Me.  328.  104  111.   403;    Morrison    v.   Eioe,   35 

*  Burghardt  v.  Turner,  12  Pick.  534.  Minn.  436. 
But  the  rights  of  a  legatee  cannot  bs 
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§  3868.     Curative  Laws  —  Conveyances  and  Contracts. 

—  By  a  retrospective  law  defects  and  errors  in  convey- 
ances may  be  corrected.^  Where  no  constitutional  provis- 
ion interferes,  a  retrospective  law  curing  an  irregularity 
which  might  have  been  made  immaterial  before  it  was 
done  is  valid."  A  marriage  defective  in  formalities  of 
execution  may  be  validated  retrospectively;'  so  may  notes 
and  bills  issued  by  a  corporation  on  which  the  power  has 
not  been  conferred  by  its  charter;''  so  may  negotiable 
paper  which  is  wholly  or  in  part  void  for  usury;^  so 
may  the  imperfect  contracts  of  municipal  corporations;* 
so  may  formal  defects  in  the  execution  and  acknowledg- 
ment of  deeds ;^  so  may  defects  in  releases  of  dower.^  But 
an  invalid  conveyance  cannot  be  corrected  as  against  the 
vested  rights  of  bona  fide  purchasers.*  A  legislature  has 
power,  by  a  remedial  statute,  to  legalize  defective  pro- 
ceeding under  a  former  statute  only  in  cases  where  it 
has  present  authority  to  authorize  like  proceedings.'" 
So  though  it  may,  by  a  subsequent  statute,  cure  a  mere 
irregularity  in  a  proceeding,  if  it  could  have  dispensed 
with  it  by  a  prior  statute,  it  has  no  power,  by  a  subse- 
quent curative  statute,  to  remedy  a  jurisdictional  defect, 
or  one  which  goes  to  the  substance  of  a  vested  right."  A 
fatal  defect  in  matter  of  substance  cannot  be  cured  by  a 

'  Single  V.  Supervisors,  38  Wis.  363;  ton,  29  Wis.  400;   9  Am.  Rep.  578; 

Satterlee  v.  Matthewson,  16  Serg.  &  R.  Mattingly  v.  District  of  Columbia,  97 

169;  2  Pet.  380.  U.  S.  687;  Dows  v.  Elmwood,  34  Fed. 

■'  Green  v.  Abraham,  43  Ark.  420.  Rep.  114. 

2  Goshen  v.  Stonington,  4  Conn.  209;        '  Grim  v.  School  District,  57  Pa.  St. 

10  Am.  Dec.  121.  433;   98   Am.   Dec.   237;   Chesnut   u. 
*  Lewis  V.  McElvain,  16  Ohio,  347;  Shane's  Lessee,  16  Ohio,  599;  47  Am. 

Trustees  v.  McGaughy,  2  Ohio,  N.  S.,  Dec.  387. 

152.  'Johnson   v.    Richardson,   44   Ark. 

'  Savings  Bank  v.  Allen,  28  Conn.  365. 

97;    Thompson   v.    Morgan,    6   Minn.  '  Brinton  v.  Severs,   12   Iowa,  389; 

292;    Parmelee   v.    Lawrence,    48   111.  Les  Bois  v.  Bramell,  4  How.  449;  Hil- 

331;  Woodruff  u.  Scruggs,  27  Ark.  26;  Hard  v.  Miller,  10  Pa.  St.  326;  Alter's 

11  Am.  Rep.  777.  Appeal,  67  Pa.  St.  341;  5  Am.  Rep. 
«  Booth  V.  Woodbury,  32  Conn.  118;  433. 

Crowell   V.  Hopkintou,  45   N.   H.    9;  '"  Kimball  v.  Town  of  Rosendale,  42 

Ahl  V.  Gleim,  52  Pa.  St.  432;  State  v.  Wis.  407;  24  Am.  Rep.  421. 

Deinorest,  32  N.  J.  L.  528;  Coffman  v.  "  Maguiar  v.  Henry,   84   Ky.   1;   4 

Keightley,  24Ind.  509;  Mills  v.  Charle-  Am.  St.  Rep.  182. 
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a   retrospective   law, — the  omission  of  a  name,  for  in- 
stance/ 

§  3869.  Defects  in  Judicial  Proceedings.  —  The  legis- 
lature has  no  power,  by  a  retrospective  law,  to  cure  a 
defect  of  jurisdiction  in  the  proceedings  of  courts.^ 
Mere  irregularities  in  judicial  proceedings  may  be  cured 
retrospectively;'  as  defects  in  execution  sales,*  or  sales  by 
executors  or  guardians.'  Irregular  proceedings  in  taxa- 
tion may  be  made  good  retrospectively;'  but  there  must 
originally  have  been  in  the  officers  jurisdiction  to  impose 
the  levy;  and  they  must  have  made  it  in  accordance  with 
the  general  principles  which  underlie  the  power  to  tax.^ 
The  legislature  may  validate  the  proceedings  at  a  term 
of  court  held  without  legal  authority;'  or  by  a  validating 
act  may  cure  a  defect  or  irregularity  in  tax  assessments 
by  local  boards; '  or  cure  a  technical  defect  in  the  altera- 
tion of  a  way  by  confirming  a  town  vote;'"  or  legalize  a 
tax-list,  invalid  because  the  listers  had  not  subscribed, 
but  only  taken,  the  preliminary  oath  prescribed  by  stat- 
ute." 

§  3870.  Statutes  of  Limitation.  — A  statute  limiting  the 
time  within  which  legal  proceedings  shall  be  commenced 
takes  away  no  rights  of  property,  and  is  constitutional.'^ 
Limitation  laws  when  reasonable  may  be  applied  to  exist- 
ing contracts."     But  the  time  must  not  be  unreasonably 

'  Bartlett  v.  Wilson,  59  Vt.  23.  '  Williams   v.    Albany   Supervisors, 

2  MoDaniel  v.  Correll,   19   111.    226;  122  U.  S.   154. 

68  Am.  Deo.  587;    Denny  v.  Mattoon,  '"  Spaulding   v.  Nourse,  143    Mass. 

2  Allen,  361;  79.  Am.  Dec.  784;  State  490. 

V.  Doherty,  60  Me.  504.  "  Smith  v.  Hard,  59  Vt.  13. 

"  Kearney  v.  Taylor,  15  How.  494.  "  geH  „_  Morrison,  1  Pet.  351.     A 

*  Beach  V.  Walker,  6  Conn.  190.  statute  repealing  an  exception  in  the 

'  Davis  V,  State   Bank,   7  Ind.  316;  statute  of  limitations  in  favor  of  per- 

Lucas  V.  Turner,  17  Ind.  41.  sons   beyond  seas   is  not   unconstitu- 

'  Butler  V.  Toledo,  5  Ohio  St.   225;  tional  as  applied  to  causes  of  action 

Astor  V.  New  York,  62  N.  Y.  580.  accrued  on  the  day  the  repealing  act 

'  People  V.  Lynch,   51    Cal.    15;  21  was  passed:  Frey  v.  Kirk,  4  Gill  &  J. 

Am.  Rep.  677.  509;  23  Am.  Dec.  582. 

8  Walpole  V.  Elliott,  18  Ind.  258;  81  ''  Bell  v.  Morrison,  1  Pet.  351 ;  Terry 

Am.  Dec.  358.  v.  Aoderson,  95  U.  S.  628:  Pearoe  v. 
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shortened.*  But  when  a  right  is  barred  by  statute,  it 
cannot  be  revived  by  retrospective  legislation.^  The  de- 
fense of  the  statute  of  limitations  is  a  vested  right  which 
cannot  be  impaired.^ 

V.  Anderson,  46  Miss.  581;  County  of 
St.  Charles  v.  Powell,  22  Mo.  525;  66 
Am.  Deo.  637;  School  Directors  v. 
Georges,  50  Mo.  194;  Cincinnati  u. 
The  Church,  8  Ohio,  298;  Lowe  v. 
Kennedy,  13  Ohio  St.  42;  Cincinnati 
V.  Evans,  5  Ohio  St.  594;  Peoria  v. 
Johnson,  56  111.  45;  Chicago  etc.  R.  R. 
Co.  V.  City  of  Joliet,  79  111.  40;  City  of 
Pella  V.  Scholte,  24  Iowa,  283;  95  Am. 
Dec.  729;  Onstott  v.  Murray,  22  Iowa, 
457;  Manchester  Mills  v.  Manchester, 
25  Gratt.  825;  Richmond  v.  Poe,  24 
Gratt.  149;  Levasser  v.  Washburn,  II 
Gratt.  572;  VFheeling  v.  Campbell,  12 
W.  Va.  45. 

'  Brent  v.  Chapman,  5  Cranch,  358; 
Lookhartt!.  Horn,  1  Woods,  628;  Rock- 
port  w.Walden,  54  N.  H.  167;  20  Am. 
Rep.  131;  Yancy  v.  Yanoy,  5  Heisk. 
353;  13  Am.  Rep.  5;  lieformed  Church 
V.  Schoolcraft,  65  N.  Y.  1.34;  Girdner 
V.  Stephens,  1  Heisk.  280;  2  Am.  Rep. 
700;  Woart  v.  Winnick,  3  N.  H.  473; 
14  Am.  Dec.  384;  Bradford  v.  Brooks, 

2  Aiken,  284;  16  Am.  Dec.  715;  Davis 
V.  Minor,  1  How.  (Miss.)  183;  28  Am. 
Dec.  325;  Boisdere  v.  Bank,  9  La.  506; 
29  Am.  Dec.  453.   See  Searle  v.  Adams, 

3  Kan.  515;  89  Am.  Dec.  598. 
5  Ryder   ».  Wilson,  41   N.  J.  L.  9. 

Hence  it  is  held  in  this  case  that  a 
right  of  action  which  has  become 
barred  under  the  statute  of  limitations 
is  not  revived  by  the  repeal  of  the 
statute;  the  court  saying:  "  The  prop- 
osition is,  that  if  a  statute  of  limita- 
tion be  repealed,  all  rights  of  action 
which  were  destroyed  by  it  are  re- 
vived, and  can  be  enforced  by  a  judicial 
proceeding.  But  I  can  find  nothing  in 
the  nature  of  the  transaction,  nor  in 
legal  principles,  that  will  lend  the 
least  support  whatever  to  such  a  con- 
tention  The  decisions  of  the 

courts,  so  far  as  my  research  has  ex- 
tended, are  wholly  in  accord  on  this 
subject,  and  with  one  voice  they  de- 
clare that  when  a  right  of  action  has 
become  barred  under  existing  laws  the 
right  to  rely  upon  the  statutory  de- 
fense is  a  vested  right  that  cannot  be 
rescinded  or  disturbed  by  subsequent 
legislation." 


Patton,  7  B.  Men.  162;  45  Am.  Dec. 
61;  Griffin  w.  McKenzie,  7  Ga.  163;  50 
Am.  Dec.  389,  and  note  391-394;  Bris- 
coe j;.  Anketell,  28  Miss.  361;  61  Am. 
Dec.  553;  Richardson  v.  Cook,  37  Vt. 
599;  88  Am.  Dec.  622;  Wardlaw  v.  Buz- 
zard, 15  Rich.  158;  94  Am.  Dec.  148. 

'  Pereles  v.  Watertown,  6  Bisa.  79; 
Berry  «.  Ramsdell,  4  Met.  (Ky.)  202; 
Ludwig  V.  Steward,  32  Mich.  27;  Hart 
V.  Bostwick,  14  Fla.  162;  Robinson  v. 
Magee,  9  Cal.  81;  70  Am.  Dec.  638. 
A  statute  of  limitations  does  not  apply 
to  the  state  or  government  itself,  unless 
expressly  named:  United  States  v. 
Hoar,  2  Mason,  311 ;  Gibson  v.  Chateau, 
13  Wall.  92.  In  Louisiana,  New  Jer- 
sey, Pennsylvania,  and  Rhode  Island, 
the  maxim,  Nullum  tempus  occurrit  regi, 
is  not  restricted  to  sovereignty,  but 
appliesto  municipal  corporations  also^ 
Cross  V.  Mayor  etc.,  18  N.  J.  Eq.  311; 
Jersey  City  v.  State,  30  N.  J.  L.  521; 
Simmons  v.  Connell,  1  R.  I.  519;  City 
of  Philadelphia  ».  R.  R.  Co., 58  Pa.  St. 
263;  Com.  v.  McDonald,  16  Serg.  &  R. 
401;  Rung  v.  Shoneberger,  2  Watts, 
23;  26  Am.  Dec.  95;  Mayors.  Magnon, 
4  Mart.  (La.)  1;  Barter  v.  Com.,  3 
Penr.  &  W.  253;  Com.  v.  Alburger,  1 
Whart.  469;  Jersey  City  v.  Morris 
Canal  and  Banking  Co.,  12  N.  J.  Eq. 
61.  But  see  Evans  v.  Erie  Co.,  66 
Pa.  St.  222.  But  in  Maryland,  Ver- 
mont, Virginia,  New  York,  Massachu- 
setts, Connecticut,  North  Carolina, 
South  Carolina,  Mississippi,  Missouri, 
Texas,  Kentucky,  Ohio,  Illinois,  Iowa, 
and  West  Virginia,  the  application  of 
this  maxim  is  restricted  to  sovereignty 
alone,  and  municipal  corporations,  like 
natural  persons,  are  subject  to  the 
statute  of  limitations:  Kelley  v.  Green- 
field, 2  Har.  &  McH.  138;  Knight  v. 
Heaton,  22  Vt.  481;  Variok«.  Corpora- 
tion, 4  Johns.  Ch.  53;  Armstrong  v. 
Dalton,  4  0ev.  368;  Boweu  v.  Team, 
6  Rich.  298;  60  Am.  Dec.  127;  State 
V.  Pettis,  7  Rich.  390;  Litchfield  v. 
Wilmot,  2  Root,  288;  Galveston  v. 
Menard,  23  Tex.  349;  Dudleys.  Frank- 
fort, 12  B.  Mon.  610;  Rowan  v.  Port- 
land, 8  B.  Mon.  232;  Alves  v.  Town  of 
Henderson,  16  B.  Hon.  131;  Clements 
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Illustrations. — A  statute  declared  that  the  period  from 
April  17,  1861,  to  February  27,  1866,  should  not  be  counted  in 
computing  time  under  any  statute  of  limitation.  Held,  consti- 
tutional:   Caperton  v.  Martin,  4  W.  Va.  138;  6  Am.  Rep.  270. 

§  3871.     Regulation  of  Commerce  —  In  General. — The 

United  States  constitution  provides  that  Congress  shall 
have  power  "  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states."  '■  "  Commerce,"  as  this 
word  is  used  in  the  constitution,  is  not  limited  to  traffic, — 
to  buying  and  selling  and  the  exchange  of  commodities,^ 
but  it  comprehends  navigation  and  transportation,  either 
by  sea  or  land,  and  all  that  is  included  in  commercial  in- 
tercourse between  nations  and  parts  of  nations  in  all  its 
branches,  and  is  regulated  by  prescribing  rules  for  carry- 
ing on  that  intercourse.^  It  comprehends  intercourse 
between  the  citizens  of  the  several  states;'  it  extends  to 
the  transportation  of  goods  or  passengers;^  it  embraces 
the  vehicles  of  commerce  as  well  as  the  articles  of  com- 
merce; °  it  includes    the    contract  with  the  seaman,^  as 

'  U.  S.  Const.,  art.  1,  sec.  8,  cl.  3.  hardly  less  necessary  to  the  existence 

^  Gibbous  V.    Ogden,    9   Wheat.   1;  of  such  commerce  than  casks  to  cover 

Henderson  v.  New  York,  92  U.  S.  259;  tobacco  or   bagging   to   cover  cotton, 

Passenger  Cases,  7  How.  283;  Pensa-  when  such  articles  are  exported  to  a 

cola  Tel.  Co.  v.  Tel.  Co.,  96  U.  S.  1.  foreign  country;  for  no  one  would  put 

'  Gibbons  v.  Ogden,  9  Wheat.  1.  his  property  in  the  hands  of  a  ship- 

*  Passenger     Cases,    7    How.     283;  master   without    taking  written   evi- 

Welton  V.  State,  91  U.  S.  275;  State  dence  of  its  receipt  on  board  the  ves- 

V.  Freight   Tax,    15   Wall.   232;   Chy  sel,  and  the  purposes  for  which  it  was 

Lung  V.  Freeman,  92  TJ.  S.  275.  placed   in  his  hands.     The   merchant 

°  White's  Bank  v.   Smith,  7  Wall,  could  not  send  an  agent  with  every 

646;  Mitchell  v.  Steelman,  8  Cal.  363;  vessel  to  inform  the  consignee  of  the 

Brig  Wilson  v.  United  States,  1  Brock,  cargo  what  articles  he  had  shipped, 

423.     Therefore  it  includes  the  bill  of  and  prove  the  contract  of  the  master 

lading;  Woodruff  v.  Panham,  8  Wall,  if  he  failed  to  deliver  them  in  safety. 

123;  Almy  v.  State,  24  How.  169;  the  A  bill  of  lading,    therefore,   or  some 

court  saying:   "  But  a  tax  or  duty  on  a  equivalent  instrument  of   writing,  is 

bill   of   lading,  although   differing  in  invariably  associated  with  every  cargo 

form    from    a    duty    on    the    article  of  merchandise  exported  to  a  foreign 

shipped,   is    in    substance    the    same  country,    and    consequently    a    duty 

thing;  for  a  bill   of   lading,    or  some  upon  that  is  in  substance  and  effect  a 

written  instrument   of   the  same  im-  duty  on  the  article  exported":     Brum- 

port,  is  necessarily  always  associated  agim  v.  Tillinghast,   18  Cal.   265;   79 

with   every   shipment    of    articles   of  Am.  Bee.  176. 

commerce  from  the  ports  of  one  coun-        *  Cooley  v,  Board    of  Wardens,  12 

try  to  those  of  another.     The  necessi-  How.  299,  316;  The  Chusan,  2  Story, 

ties  of  commerce  require  it,  and  it  is  455, 465;  Ex  parte  Pool,  2  Va.  Gas.  276. 
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well  as  the  navigation  of  the  vessel;'  in  fine,  it  reaches 
everything  that  is  essential  to  commercial  intercourse 
between  the  citizens  of  the  several  states.  But  the  fed- 
eral jurisdiction  cannot  extend  to  transactions  wholly 
internal,  or  to  the  state's  rights  over  its  own  productions, 
even  though  they  may  afterwards  become  the  subject  of 
interstate  commerce.^  Contracts  for  ship-building  are  not 
maritime  contracts,  and  the  states,  therefore,  may  regu- 
late their  enforcement.'  But  whenever  the  taxation  of  a 
commodity  would  amount  to  a  regulation  of  commerce,  so 
will  the  taxation  of  an  inseparable  incident  or  a  necessary 
concomitant  of  such  commodity.  With  regard  to  com- 
merce between  the  several  states,  the  transportation  is  as 
much  a  part  of  such  commerce  as  the  goods  themselves.* 
The  power  of  the  states  to  regulate  railroad  rates  by  di- 
rect action  is  limited  to  domestic  transportation,  which 
means  that  carried  on  exclusively  within  the  boundaries 
of  a  state,  and  transportation  can  be  domestic  only  when 
it  begins  and  ends  within  those  boundaries;  and  this  defi- 
nition cannot,  for  the  purpose  of  enlarging  state  author- 
ity, be  held  to  include  so  much  of  a  transportation  on  a 
continuous  shipment  between  two  or  more  States  as  will 
cover  the  distance  traveled  within  the  limit  of  any  one 
of  those  states.     It  can  only  include  the  transportation 

'  Gribbons   ».    Ogden,    9   Wheat.    1 ;  effectually  preveat  or  paralyze  every 

Murphy  v.    Northern  Trans.  Co.,  15  effort  at  internal  improvement  by  the 

Ohio  St.  553.  several  states;  for  it   cannot   be  sup- 

''  In  Veazie  v.  Moor,  14  How.  568,  posed   that  the  states  would  exhaust 

it  is  said:  "A  pretension  as  far-reach-  their  capital  and  their  credit   in   the 

ing  as  this  would  extend  to  contracts  construction  of  turnpikes,  canals,  and 

between   citizen   and     citizen   of    the  railroads,  the  remuneration  derivable 

same  state,  would  control  the  pursuits  from   which     and     all    control    over 

of  the  planter,  the  grazier,  the  manu-  which   might  be  immediately  wrested 

facturer,  the  mechanic,    the  immense  from  them,  because  such  public  works 

operations  of  the  collieries,  the  mines  would  be  facilities  for  commerce  which, 

and  furnaces  of  the  country;  for  there  whilst   availing   itself  of  those  facili- 

is  not  one  of  these  avocations  the  re-  ties,     was     unquestionably    internal, 

suits   of  which   may  not   become  the  although  intermediately  or  ultimately 

subjects  of  foreign  commerce,  and  be  it  might  become  foreign." 

borne,  either  by  turnpikes,  canals,  or  *  Davis  v.  Mason,  44  Ark.  553. 

railroads,  from  point  to  point  within  '  Erie  R.  R.  Co.  v.  State,  31  N.  J.  L. 

the  several  states,  towards  an  ultimate  531;  86  Am.  Dec.  226. 
destination.     Such  a  pretension  would 
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carried  on  upon  roads  lying  wholly  within  the  state,  or 
else,  it  may  be,  to  shipments  beginning  and  ending  in 
the  state,  without  reference  to  the  character  of  the  road 
in  that  regard.  This  is  the  utmost  reach  of  state  power.^ 
The  right  of  the  states  to  regulate  commerce  is  concur- 
rent with  that  of  Congress,  provided  always  that  all  state 
regulations  inconsistent  with  those  of  the  federal  govern- 
ment on  this  subject  must  give  way.'' 

§  3872.  Statutes  Held  Void.  —  Therefore  the  following 
state  laws  have  been  held  void:  A  statute  giving  to  cer- 
tain persons  the  exclusive  right  to  navigate  the  waters  of 
a  state  —  highways  of  commerce  —  for  a  series  of  years;' 
a  statute  requiring  importers  of  goods  to  take  out  a  license 
and  pay  a  license  fee  therefor;*  a  statute  imposing  a  tax 
to  be  paid  by  railroads  upon  freights  taken  up  within  the 
state  and  carried  out  of  it,  and  taken  up  without  the  state 
and  brought  within  it;°  a  statute  requiring  every  master 
of  a  vessel  bringing  passengers  from  other  countries,  and 
landing  them  within  its  limits,  to  pay  to  the  state  a  cer- 
tain sum  per  head  for  every  such  passenger;'  a  statute 
requiring  the  owners  of  steamboats  navigating  the  waters 
of  the  state,  before  the  boat  should  leave  a  certain  port,  to 
file  a  statement  with  the  probate  judge,  setting  forth  the 
names,  residence,  and  interests  of  the  owners;'  a  statute 
compelling  all  carriers  of  passengers  to  provide  equal  ac- 
commodation to  those  applying  for  carriage,  irrespective  of 
their  race,  color,  or  previous  condition;'  a  statute  impos- 
ing a  tax  on  every  alien  passenger  who  shall  come  by 
vessel  from  a  foreign  country  to  the  port  of  Wew  York, 
and  holding  the  vessel  liable  therefor;"  a  statute  imposing 

'  Louisville  etc.  R.  R.  Co.  v.  R.  R.  *  Passenger    Cases,    7    How.    283; 

Comm'rs,  19  Fed.  Rep.  679.  Henderson  v.  New  York,  92  U.  S.  259. 

''■  PeQple  V.  Coleman,  4   Cal.  46;  60  '  Sinnot  «.  Davenport,  22  How.  227. 

Am.  Dec.  582.  °  Hall  v.  De  Cuir,  95  U.  S.  485. 

'  Gibbons  v.  Ogden,  9  Wheat.  1.  '  People     v.     Compaguie     Gen^rale 

*Brown«.  Maryland,  12  Wheat.  419.  Transatlantique,   107    U.    S.    59;    20 

'  State  Freight  Tax,  15  Wall.  232.  Blatohf.  296. 


6095  CONTRACTS  AND  PKOPEETY.         §  3872 

a  license  tax  on  those  within  the  state  dealing  in  goods  or 
merchandise  not  the  growth,  produce,  or  manufacture  of 
the  state;*  a  state  tax  on  a  bill  of  lading  of  goods  trans- 
ported on  the  high  seas;"  a  statute  which  undertakes  to 
prohibit  the  driving  or  conveying  of  Texas,  Indian,  or 
Mexican  cattle  into  the  state  during  certain  seasons  of 
the  year  is  void,  though  conflicting  with  no  act  of  Con- 
gress;' a  statute  requiring  railroads  connecting  with  rail- 
roads outside  the  state  to  transfer  freight  and  passengers 
at  a  point  within  the  state;*  a  statute  prohibiting  carriers 
from  bringing  intoxicating  liquors  into  the  state  without 
the  certificate  of  the  county  auditor  that  the  consignee  is 
authorized  to  sell;^  a  statute  imposing  a  privilege  tax  of  a 
certain  sum  per  annum  on  sleeping-cars  used  in  inter- 
state business;*  a  statute  authorizing  a  tax  on  the  gross 
receipts  of  railroads  for  the  carriage  of  freight  and  pas- 
sengers into,  out  of,  or  through  the  state;'  a  statute  fixing 
the  rates  of  freight  shipped  "  over  any  kind  of  railroad 
within  this  state,"  as  to  contracts  for  transportation  from 
the  state  to  points  in  other  states;'  a  statute  providing  for 
a  state  tax  on  the  gross  receipts  of  Pennsylvania  steamship 
companies  derived  from  the  transportation  of  persons  and 
property  by  sea,  between  different  states,  and  to  and  from 
foreign  countries;'  a  statute  authorizing  an  injunction 
against  the  prosecution  of  business  by  a  foreign  corporation 
refusing  to  pay  its  taxes,  in  its  application  to  a  telegraph 
company  authorized  by  the  federal  statute  to  operate  its 
lines  over  the  post-roads  of  the  United  States;*"  a  statute 
providing  for  the  imposition  of  a  penalty  on  a  telegraph 

1  Vfelton  V.  Missouri,  91  U.  S.  275.  ^  Fargo  v.  Michigan,  121  U.  S.  230; 

''  Almy  V.  California,  24  How.  169.  Coinmonwealth  v.  R.  R.  Co.,  143  Mass. 

=  R.  R.  Co.  V.  Husen,  95  U.  S.  465.  264. 

'  Council  Bluffs  v.    R.   R.   Co.,  45  =  Carton  v.  R.  R.  Co.,  59  Iowa,  148; 

Iowa,  338;  24  Am.  Rep.  777.  44  Am.  Rep.  672;  Wabash  etc.  R.  R. 

'-Bowman  v.  R.  R.  Co.,  125  U.  S.  Co.  v.  Illinois,  118  U.  S.  557. 

465.  •  Philadelphia  and  Southern  Steam 

*  Piokard  v.  Pullman  Southern  Car  ship  Co.  v.  Pennsylvania,  122  U.  S.  326. 

Co.,  117  U.  S.  34;  Tennessee  v.  Pull-  '*  Western  Union  Telegraph  Co.  », 

man  Southern  Car  Co.,  117  U.  S.  51.  Massachusetts,  125  U.  S.  530. 
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company  which  fails  to  deliver  a  message  to  the  person  to 
whom  it  is  sent,  if  he  resides  within  a  mile  of  the  telegraph 
station  or  in  the  city  or  town  wherein  the  station  is;^  a 
statute  preventing  persons  from  conveying  natural  gas 
from  one  state  into  another  state,  with  the  imposition  of 
penalties  for  so  doing;^  a  law  which  requires  every  vessel 
arriving  at  a  port  to  pay  to  the  port-wardens  the  sum  of 
five  dollars,  whether  called  on  to  perform  any  service  or 
not,  is  a  regulation  of  commerce;''  a  law  imposing  a  tax 
of  seven  dollars  upon  every  person  leaving  the  state  by 
any  railroad,  stage-coach,  or  other  vehicle  engaged  in  the 
transportation  of  passengers  for  hire;*  a  statute  which 
provides  for  the  appointment  of  a  state  commissioner,  who 
is  to  satisfy  himself  whether  or  not  any  passenger  (not  a 
citizen)  "  who  shall  arrive  in  the  state  from  any  foreign 
port  or  place  is  lunatic,  idiotic,  deaf,  dumb,  blind,  crippled, 
or  infirm,  and  is  not  accompanied  by  relatives  who  are 
able  and  willing  to  support  him,  or  is  likely  to  become  a 
public  charge,  or  has  been  a  pauper  in  any  other  country, 
or  is  from  sickness  or  disease  a  public  charge,  or  likely 
soon  to  become  so,  pr  is  a  convicted  criminal,  or  a  lewd 
or  debauched  woman,"  and  who  shall  prevent  any  such 
person  from  landing,  unless  the  master  or  owner  or  con- 
signee of  the  vessel  shall  give  a  bond  in  each  case  to  save 
harmless  every  county,  city,  or  town  of  the  state  against 
any  expense  incurred  for  the  relief,  support,  or  care  of 
such  person  for  two  years  thereafter;^  a  statute  requiring 
the  payment  of  seventy  cents  for  each  passenger  inspected 
to  ascertain  if  he  has  leprosy,  upon  his  coming  into  Cali- 
fornia from  abroad,  and  imposing  a  fine  for  non-payment 
upon  the  owners  or  consignees  of  vessels  bringing  such 
passengers ;°  a  statute  providing  that  all  drummers  and 

'  Western  Union  Telegraph  Co.  o.  *  Crandall  v.  Nevada,  6  Wall.  37. 

Pendleton,  122  U.  S.  347.  '  Chy  Lung  ».  Freeman,  92  U.   S. 

2  State  V.  Indiana  etc.  Co.,  120  Ind.  275;  State  v.  The  Constitution,  42  Cal. 

575.  578;  10  Am.  Rep.  303. 

2  Steamboat  Co.  ».  Port-wardens,  6  '  People  v.  Pacific  Mail  S.  S.  Co.,  8 

WaU.  31.  Saw.  640;  16  Fed.  Rep.  344. 
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persons  not.  having  a  regular  licensed  house  of  business  in 
the  taxing  district  of  Shelby  County  (Memphis),  and  sell- 
ing goods  by  sample,  shall  pay  a  privilege  tax,  in  so  far  as 
it  applies  to  non-residents  of  the  state;'  a  statute  requir- 
ing merchants  residing  out  of  the  state,  who  sell  by  sam- 
ple, to  pay  a  license  fee  based  on  the  value  of  their  stock 
in  the  place  where  they  reside  and  have  their  principal  place 
of  business;^  a  statute  requiring  a  license  tax  from  those 
vending  products  and  manufactures  of  other  states  only;'  a 
statute  requiring  that  an  agent  for  the  sale  of  articles  manu- 
facturered  in  other  states  must  first  obtain  a  license,  for 
which  he  is  required  to  pay  a  specific  tax  for  each  county 
in  which  he  sells,  or  offers  to  sell,  them,  while  the  agent  for 
the  sale  of  articles  manfactured  in  that  state,  if  acting  for 
the  manufacturer,  is  not  required  to  obtain  a  license  or 
pay  any  license  tax;  *  a  liquor  law  which  discriminates  be- 
tween wines  made  within  the  state  and  those  made  out  of 
it;*  and  in  a  very  recent  case  the  supreme  court  of  the 
United  States  decided  an  Iowa  statute  unconstitutional 
in  so  far  as  it  prohibits  the  sale  of  liquors  by  a  foreign  or 
non-resident  importer  in  the  packages  in  which  they  are 
brought  from  another  state;  ^  and  the  same  was  held  as  to 
a  Michigan  statute  imposing  an  annual  tax  of  three  hun- 
dred dollars  on  the  business  of  selling  only  brewed  or  malt 
liquors  at  wholesale  or  retail,  and  a  tax  of  sixty-five  dol- 
lars on  the  business  of  manufacturing  such  liquors,  and 
providing  that  a  manufacturer  may  sell  without  pay- 
ing anything  but  the  manufacturers'  license,  in  so  far 
as  it  prevents  a  non-resident  manufacturer  from  send- 
ing such  liquor  into  the  state,  and  there  diposing  of 
it,  in  the  original  packages,  through  a  clerk  located 
there,' 

'  Robbins  v.  Shelby  County  Taxing        "  Weil  v.   Calhoun,   25   Fed.   Rep. 

District;  120  U.  S.  489.  865. 

2  Corson  v.  Maryland,  120  U.  S.  502.        «  Leisy  v.    Hardin,    135  U.   S.  100 

'  Ex  parte  Thomas,  71  Cal.  204.  (original-package  case). 
«Webbeiv».  Virginia,  103  U.  S.  344.        'Lyngt;.  State,  135  U.  S.  161. 
382 
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§  3873.  Statutes  Held  Valid.  —  But  harbor  regulations 
are  within  the  power  of  the  state.'  So  are  quarantine 
regulations.^  A  law  imposing  pilot  fees  on  vessels  is  not 
a  regulation  of  commerce;'  nor  is  a  license  tax  on  foreign 
insurance  companies  doing  business  in  the  state;*  nor  a 
statute  imposing  a  penalty  on  any  person  who  should 
have  in  his  possession  any  dead  game  at  a  certain  season, 
although  the  game  was  received  from  another  state;'  nor 
a  state  law  providing  for  the  scaling  of  logs,  to  see  whether 
they  are  fit  for  commerce,  and  to  prevent  fraud;*  nor  a 
law  authorizing  an  inspector  to  measure  coal  sold  within 
the  city,  and  allowing  him  a  fee  therefor,  even  as  applied 
to  imported  coal;'  nor  statutes  providing  for  the  exami- 
nation of  the  form,  size,  and  weight  of  packages  contain- 
ing tobacco;*  nor  a  state's  imposition  of  a  license  fee, 
either  directly  or  through  one  of  its  municipal  corpora- 
tions, upon  ferry-boats  plying  across  a  navigable  river 
between  two  states;'  nor  a  statute  declaring  void  contracts 
whereby  common  carriers  seek  to  limit  their  liability;^" 
nor  a  statute  requiring  locomotive-engineers  to  undergo 
examination  and  obtain  licenses,  and  making  it  a  misde- 
meanor to  violate  the  law,  even  as  applied  to  an  engineer 
who  runs  his  engine  over  a  line  of  road  partly  in  another 
state;"  nor  a  state  statute  requiring  railroads  to  draw  the 
cars  of  other  corporations  as  well  as  their  own,  at  reasonable 
times,  and  for  a  reasonable  compensation,  to  be  agreed  on 

'  Cooley  V.  Wardens,  12  How.  299;  Spraigue    v.    Thompson,     118    U.    S. 

Steamship  Co.  o.  Joliffe,  2  W^all.  450;  90. 

The  Jamea  Gray  v.  The  John  Eraser,         *  Paul    v.    Virginia,    8    W^all.     168; 

21  How.  450.  Ducat  v.  Chicago,  10  Wall.  410. 

2  License  Cases,  5  How.  504;  R.  R.         °  Phelps  v.  Racey,  60  N.  Y.  10;  19 

Co.  V.  Huaen,  95  U.  S.  465.  Am.  Rep.  140. 

s  Steamship  Co.  v.  Jolifife,  2  Wall.         «  Hospes  v.  O'Brien,  24   Fed.  Rep. 

450;  Ex  parte  McNeil,  13  Wall.  236;  145. 

Cooley  V.  Board  of  Wardens,  12  How.        '  City  Council  v.  Rogers,  2  McCord, 

297;    Thompson   v.   Spraigue,  69   Ga.  495;  13  Am.  Dec.  751. 
409;  47  Am.  Rep.   760.     But  a  state        "  Turner  v.  Maryland,  107  U.  S.  38. 
pilot  act,  which  discriminates  in  favor        ^  Wiggins    Perry   Co.    v.    East    St. 

of  vessels  of  that  and  the  two  adjoin-  Louis,  107  U.  S.  365. 
ing  states,  and  which,  moreover,  con-         "  Hart  v.  R.  R.  Co.,  69  Iowa,  485. 
diets  with  the  federal  statute,  is  void:        "  Smith  v.  Alabama,  124  U.  S.  465. 
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by  the  parties  or  fixed  by  the  railroad  commissioner;  *  hor 
a  regulation  by  a  state  railroad  commission  as  to  when 
the  ticket-office  of  a  railroad  engaged  in  interstate  com- 
merce shall  be  opened;^  lior  a  statute  requiring  all  regu- 
lar passenger  trains  to  stop  at  county-seat  stations  long 
enough  for  passengers  to  get  on  and  off.'  Articles  im- 
ported may  be  taxed  after  they  have  passed  from  the 
hands  of  the  importers,  even  though  they  remain  in  the 
original  package.* 

§  3874.  Duty  of  Tonnage.  —  The  states  are  forbidden, 
without  the  consent  of  Congress,  to  lay  any  duty  of  ton- 
nage. They  cannot,  therefore,  levy  dues  upon  vessels 
measured  by  their  capacity,^  nor,  indeed,  any  dues  at  all 
which  are  imposed  upon  the  vessels  as  instruments  of 
commerce,  or  are  levied  for  the  mere  privilege  of  trading 
to  a  port.'  A  statute  requiring  licenses  at  the  rate  of  three 
dollars  per  ton  from  vessels  engaged  in  the  oyster  trade 
is  unconstitutional  as  imposing  a  tonnage  duty.'  But 
owners  of  vessels  mny  be  taxed  by  the  state  for  their  in- 
terests in  them  as  property  by  the  same  standards  employed 
in  other  cases.*  Wharfage  dues  are  not  taxes,  and  they 
may,  therefore,  be  laid  in  proportion  to  tonnage.'  So  the 
fee  required  by  the  ordinance  of  a  city  to  be  paid  to  the 
harbor-master  for  assigning  a  vessel  its  place  at  its  wharf 
or  in  the  harbor  is  not  a  duty  of  tonnage.'"  Wharfage  is 
the  compensation  which  the  owner  of  a  wharf  demands 

1  Rae  0.  R.  R.  Co.,  14  Fed.  Rep.  401.        'Booth    v.    Lloyd,   33    Fed.    Rep. 

«  Hall  V.  R.  R.  Co.,  25  S.  C.  564.  593;  Ex  parte  Insley,  33  Fed.  Rep. 

'  Chicago  and  Alton  R.  R.  Co.  v.  680. 
People,  105  111.  657.  sPeete   v.    Morgan,   19   Wall.    581. 

'  Waring  v.  The  Mayor,  8  Wall.  110.  Only,  however,  where  they  have  their 

See  Welton  v.  Missouri,  61  U.  S.  275.  home  sitm:  St.  Louis  v.  Ferry  Co.,  11 

*  Cannon  v.  New  Orleans,  20  Wall.  Wall.  423. 
577;  State  Tonnage  Tax  Case,  12  Wall.         '  Packet  Co.  v.  Keokuk,  95   U.  S. 

^04;  Inman  Steamship  Co.  v.  Tinker,  80;  St.  Louis  v.  Ferry  Co.,  11  Wall. 

94  U.  S.  238.  423;  O'Conley  v.  Natchez,   1    Smedea 

^  Steamship  Co.  v.  Port  Wardens,  6  &  M.  31;  40  Am.  Dec.  87;  Worsley  v. 

Wall.   31;  Peete  v.  Morgan,  19  Wall.  New  Orleans,  9  Rob.  324;  41  Am.  t)ec. 

581;  Wheeling  etc.  Transp.  Co.  v.  333;  Sweeney «.  Otis,  37  La.  Ann.  .520. 
Wheeling,  8  U.  S.  Sup.  Ct.  Rep.  417.        "  State  v.  Charleston,  4  Rich.  286. 
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for  the  use  thereof,  and  tonnage  a  charge  for  the  privilege 
of  entering  or  loading  at,  or  lying  in  a  port  or  harbor 
The  question  as  to  which  of  these  cesses  a  particular 
charge  belongs  is  of  mixed  law  and  fact, — ^of  fact,  as  to 
whether  the  charge  was  imposed  for  the  use  of  the  wharf 
or  for  entering;  of  law,  whether  on  the  facts.shown.it  was 
wharfage  or  tonnage,*  Charges  imposed  by  city  ordi- 
nance on  vessels  "that  may  discharge  or  receive  freight, 
or  land  on  or  anchor  at  or  in  front  of  any  public  landing 
or  wharf  belonging  to  the  city  for  the  purpose  of  dischar- 
ging or  receiving  freight,"  are  wharfage,  and  not  tonnage, 
charges.^  And  state  statutes  as  to  pilots  and  pilot  fees 
are  not  within  the  prohibition.' 

§  3875.  Patents  and  Copyrights.  —  Under  the  cpnstir 
tutional  power*  to  promote  the  progress  of  science  and 
useful  arts,  by  securing,  for  limited  times,  to  authors  and 
inventors  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries,  exclusive  copyrights  are  granted 
for  a,  term  of  years  to  the  authors,  inventors,  designers, 
or  proprietors  of  books,  maps,  charts,  pictures,  prints, 
statues,  models,  etc.,  and  exclusive  rights  to  make,  use, 
and  vend  new  invention?.'  The  power  to  legislate  on 
the  subject  of  patents  is  plenary,  and  may  be,  exercised 
in  the  passage  of  either  general  or  special  laws."  But 
such  laws  have  no  extraterritorial  effect.'  But  trade- 
marks are  not  within  the  power.'  The  power  includes 
the  copyright  of  photographs.'     State  statutes  regulating 

1  Transportation  Co.  v.  Parkersburg,  *  U.  S.  Const.j  art.  1,  sec.  8,  cl.  8. 

107  U.  S.  691.  '  See  ante.  Title  Patents. 

"  Transportation  Co.  o.  Parkersburg,  '  Evans  v.  Eaton,  Pet.  C.  C.  322; 

107  U.  S.  691.  Bloomer   v.   Stolley,  5   McLean,   158; 

'  Steamship  v.  Joliffe,  2  Wall.  450;  Blanchard  ».   Sprague,  2  Story,   164; 

Ex  parte  McNeil,  13  Wall.  236.     In  Blanchard's   Factory    v.    Warner,    1 

Georgia  a  state  law  requiring  masters  Blatchf.  258. 

of  vessels  bound  to  ports  in  the  state  '  Bfown    v.    Duchesne,     19    How. 

to   accept   the    services    of    the   first  183. 

licensed  pilot  offering  was  declared  not  'United   States  v.  Steffens,  U.  S., 

to  be  unconstitutional:   Thompson  v.  1877. 

Spraigue,  69  6a.  409;  47  Am.  Repi  760.  '  Burrow  Giles   Co.  v.  Sarony,   111 

Bat  this  was  reversed  in  118  U.  S.  90,  U.  S.  53. 
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or  limiting  the  sale  of  patent  rights  are  void;^  as  a  stat- 
ute that  rio  on«  shall  sell  any  patieht  right  in  the  state 
until  he  has  first  submitted  his  letters  patent  to  a  county 
judge  and  obtained  his  approval.*  But  it  is  a  valid  exer- 
cise of  the  police  power  for  a  state  legislature  to  enact 
that  persons  selling  patent  l-ig^hts  shkll  record  their  title 
with  the  county  clerk.'  And  a  Statute  requiring  vendors 
of  patent  rights  to  file  copies  with  the  county  clerk,  and 
to  make  affidavit  of  their  genuineness  and  of  the  authority 
to  sell,  and  to  insert  the  words  "  given  for  a  patent  right," 
in  notes  taken,  is  a  valid  police  regulation,  and  constitu- 
tional.'' 

§  3876.  Bankruptcy  Laws.  —  Congress  may,  by  the 
constitution,  establish  "  uniform  laws  on  the  subject  of 
bankruptcy  throughout  the  United  States."  This  is  a 
power  which  Congress  may  or  may  not  exercise,  but  if  it 
does  so,  state  laws  on  the  subject  must  yield.^  A  state 
bankrupt  or  insolvent  law  (in  the  absence  of  a  national 
one)  operating  prospectively  on  contracts  made  after  its 
enactment  does  not  Impair  the  obligation  of  the  contract, 
and  is  valid.'  But  it  is  void  as  to  debts  previously  cdn- 
tracted."  But  a  state  law  cannot  bind  citizens  of  other 
states.' 

'  Helm  V.  First  Nat.  Bank,  43  Ind.  Planters'  Bank  v.  Sharp,  6  How.  328; 

167;    13   Am.  Rep.  395;   Grover  and  Mather  ».  Bush,  16  Jolins.  233;  8  Am. 

Baker  Sewing  Machine  Co.  v.  Butler,  Deo.  313. 

53  Ind.  454;  21  Am.  Rep.  200;  HoUida  '  Smith  v.  Mead,  3  Conn.  253;  8  Am. 

V.  Hunt,  70  111.  109;  22  Am.  Rep.  63;  D^c,  183. 

Crittenden  a.  White,  23  Minn.  24;  23  Receivers  —  In    General.  —  The 

Am.  Rfip.  676;  Wood  Machine  Co.  v.  object  sought  by  the  appointment  of  a 

Caldwell,  54  Ind.  270;  23  Am.  Rep.  receiver  is  to  provide  for  the  safety  of 

641.     Contra,  Patterson    v.   Com.,   11  property,  pending  the  litigation  which 

Bush,  311;  21  Am.  Rep.  220.  i^  to  decide  the  right  of  litigant  par- 

'  Wiloh  )i.  Phelps,  14  Neb.  134.  ties.     The  duty  of  the  court,  upon  a 

'  Breehbill  v.  Randall,  102  Ind.  528;  motion  for  a  receiver,  is  merely  to  pro- 

52  Am.  Rep.  fi95.  tect  the  property  in  the  mean  time  for 

'  New  V.  Walker,  108  Ind.  365;  58  tjhe  benefit  of  those  persons  to  whom 

Am.  Rep.  40.  the  court,  at  the  hearing  of  the  cause, 

*  Sturges  V.  Crowniushield,  4  Wheat,  when  it  will  have  before  it  all  evidence 

122;,Rowe  t).:Page,  54  N.  H.  190.  and    materials    for   a  determination, 

'  Ogden  V.  Saunders,  12  Wheat.  296;  shall  think  it  properly  belongs:  Kerr 

»  i*rey  v.  Kirk,  4  Gill  &  J.  509;  23  Am.  Deo.  SSl. 
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§  3877.     "Ex  Post  Facto"  Laws.  — The  United  States 
and  the  states  are  forbidden  to  pass  ex  post  facto  laws. 


on  Receivers,  6;  Blakeney  v.  Dufaur, 
15  Beav.  42;  Gardner  v.  R.  R.  Co.,  L. 
R.  2  Ch.  201. 

Receivers  of  Railroads.  —A  court 
of  equity  will  not  appoint  a  receiver  of 
a  railroad  merely  upon  a  showing  that 
there  has  heeu  a  default  in  the  pay- 
ment of  interest,  secured  by  a  mort- 
gage of  the  properties  and  income  of 
the  company,  that  upon  such  default 
the  trustees  under  the  mortgage  were 
entitled  to  immediate  possession,  that 
they  have  demanded  possession,  and 
that  the  same  has  been  refused.  It  is 
necessary,  in  addition  to  this,  to  show 
that  ultimate  loss  will  happen  to  the 
beneficiaries  under  the  mortgage  by 
permitting  the  property  to  remain  in 
the  hands  of  its  owners  until  final  de- 
cree and  sale,  if  such  decree  and  sale 
be  made:  Union  Trust  do.  v.  R.  R. 
Co.,  4  Dill.  114.  A  receiver  is  not 
authorized,  without  the  previous  di- 
rection of  the  court,  to  incur  any  ex- 
penses on  account  of  property  in  his 
hands,  beyond  what  is  absolutely  es- 
sential to  its  preservation  and  use,  as 
contemplated  by  his  appointment: 
Cowdrey  v.  R.  R.  Co.,  93  U.  S.  352. 
Where  a.  railroad  and  its  appurte- 
nances are  in  the  hands  of  receivers,  to 
be  preserved  and  operated,  the  court 
having  charge  thereof  possesses  the 
power,  after  notice  to  and  hearing  of 
the  parties  interested,  to  allow  the 
issuing  of  negotiable  certificates  of  in- 
debtedness, creating  a  first  lien,  when 
this  is  necessary  to  raise  money  for  the 
management  and  preservation  of  the 
property  until  it  shall  have  been  dis- 
posed of :  Meyer  «.  Johnston,  53  Ala.  237. 

Blights  in  Foreign  Jurisdiction. 
—  Where  duly  appointed  and  author- 
ized, a  receiver  may,  ordinarily,  sue 
in  another  state.  This  power,  how- 
ever, arises  from  comity,  in  the  absence 
of  special  statute  regulation,  and  it  is, 
in  general,  subordinate  to  the  right  of 
local  creditors  as  respects  property 
within  the  jurisdiction  where  such  a 
suit  is  brought:  Chandler  v.  Siddle, 
3  Dill.  477;  Runk  v.  St.  John,  29 
Barb.  587;  Willetts  v.  Waite,  25  N.  Y. 
584;  Taylor  v,  Ins.  Co.,  14  Allen,  353; 
Hunt  V.  Ins.  Co.,  55  Me.  298;  Hoyt  v. 


Thompson,  5  N.  Y.  320;  Graydon  ». 
Church,  7  Mich.  36;  Hurd  v.  Eliza- 
beth,  41  N.  J.  L.  1;  Humphreys  v. 
-Hopkins,  81  Cal.  551;  Holmes  v.  Rem- 
sen,  20  Johns.  229.  This  question  can 
hardly,  however,  in  the  light  of  the 
conflicting  authorities,  be  considered 
as  a  settled  one.  In  the  federal  su- 
preme court  and  in  Missouri  it  is  held 
that  a  receiver  cannot  sue  in  a  foreign 
jurisdiction  for  the  property  of  the 
debtor:  Booth  v.  Clark,  17  How.  322; 
Ins.  Co.  V.  Needles,  52  Mo.  17.  On 
the  other  hand,  the  courts  of  Louisiana, 
recognize  to  the  fullest  extent  right  of 
foreign  receivers  to  bring  suits  in  that 
state,  in  Planters'  Bank  v.  Bass,  2  La. 
Ann.  436;  Paradise  o.  F.  &  M.  Bank 
of  Memphis,  5  La.  Ann.  710;  McAlpia 
V.  Jones,  10  La.  Ann.  552.  And  see 
Warren  v.  Nat.  Bank,  7  Phila.  156; 
Hope  Mut.  Ins.  Co.  v.  Taylor,  2  Robt. 
278.  In  Cagill  v.  Wooldridge,  8  Baxt. 
580,  the  court  say:  "  It  is  true,  that  if 
a  receiver  appointed  by  the  courts  of 
another  state  should,  by  virtue  of  such 
appointment,  seek  to  recover  in  our 
courts  property  to  which  others  had 
acquired  rights  here,  the  claim  would 
not  be  enforced;  that  is,  our  courts 
would  not,  in  such  a  case,  lend  their 
aid  to  enforce  and  carry  out  the  order 
of  the  foreign  court  as  to  the  property 
within  our  jurisdiction.  The  right  of 
the  receiver,  assuch,  could  not  be  recog- 
nized in  our  courts.  But  where  the 
court  of  a  sister  state,  having  jurisdic- 
tion of  the  parties  and  subject-matter, 
and  having  the  property  within  its 
actual  control,  appoints  a  receiver  to 
take  possession  of  and  sell  the  prop- 
erty, and  this  order  is  executed  by  the 
property  being  actually  taken  into 
possession  by  the  receiver,  we  think, 
beyond  doubt,  this  would  give  to  the 
receiver,  against  the  parties  to  the 
litigation  and  those  claiming  through 
them,  a  special  property  and  right  of 
possession,  that  would  enable  him  to 
maintain  au  action  of  replevin,  and 
that  this  right  would  not  be  lost  by 
sending  the  property  to  this  state  for 
sale;  that  to  this  extent  we  would 
respect  the  orders  and  judgments  of 
the  court*  of  sister  states." 


6103 


CONTRACTS  AND  PROPERTY, 


§  3877 


In  its  ordinary  sense  this  term  em'braces  all  retrospective 
laws;  but  in  the  constitution  it  is  limited  exclusively  to 
laws  of  a  criminal  nature, — crimes  and  penalties.' 


Liability  of  Receivers.  —  A  re- 
ceiver of  an  insolreut  railroad  is  not 
aji  agent  or  servant  of  the  company, 
and  the  company  is  not  liable  for  dam- 
ages occasioned  by  his  negligence 
while  operating  the  road:  Metz  v.  R, 
K  Co.,  58  N.  Y.  61;  Ohio  R.  R.  Co. 
V.  Davis,  23  Ind.  553;  Hopkins  v.  Con- 
nel,  2Tenn.  Ch.  323;  Bellw.  R.  R.  Co.,  53 
Ind.  57;  Erwin  v.  Davenport,  9  Heisk. 
44;  State  v.  R.  R.  Co.,  67  Me.  479. 
Contra,  Lamphear  v.  Buckingham,  33 
Conn.  237;  Klein  v.  Jewett,  26  N.  J. 
Eq.  474;  27  N.  J.  Eq.  550;  White  v. 
R.  R.  Co.,  52  Iowa,  97;  Meara  v.  Hol- 
brook,  20  Ohio  St.  137;  Kinney  v. 
Crocker,  18  Wis.  74;  Davenport  v.  R. 
R.  Co.,  2  Woods,  519;  Safiford  ».  Peo- 
ple, 85  111.  558;  Allen  v.  R.  R.  Co.,  42 
luwa,  683;  Daniels  v.  Hart,  118  Mass, 
543.  Nor  is  the  receiver  personally 
liable:  Cardot  v.  Barney,  63  N.  Y.  281; 
Camp  V.  Barney,  4  Hun,  373;  Kain  v. 
Smith,  11  Hun,  552;  Henderson  v. 
Walker,  55  Ga.  481.  Although  such 
company  is  liable  for  loss  as  a  carrier: 
Blumenthal  v.  Brainerd,  38  Vt.  402; 
Morse  V.  Brainerd,  41  Vt.  550;  Paige 
V.  Smith,  99  Mass.  395;  Newell  v. 
Smith,  49  Vt.  255;  Cowdrey  v.  R.  R. 
Co.,  92  U.  S.  352;  Nichols  e.  Smith, 
115  Mass.  332;  Barter  v.  Wheeler,  49 
N.  H.  9;  Pearson  v.  Wheeler,  55  N. 
H.  41. 

Suits  against  Receivers.  —  A 
person  who  brings  an  action  in  one 
court  against  a  receiver  appointed  by 
another  court,  without  the  consent  of 
the  court  whose  officer  such  receiver 
is,  is  guilty  of  a  contempt  of  the  latter 
court;  and  this  is  so,  although  such 
action  may  not  result  in  disturbing 
the  possession  of  the  receiver:  Thomp- 
son V.  Scott,  4  Dill.  508;  Wiswall 
V.  Sampson,  14  How.  65.  The  prop- 
er practice  is  for  the  person  having 
a  demand  against  the  fund  in  the 
hands  of  the  receiver  to  bring  liis  de- 
mand into  the  court  appointing  the 
receiver,  and  the  court  will  direct  him 
to  be  examined,  pro  interesse  suo,  before 
the  master,  and  ii,  upon  auditing  his 


claim,  the  court  finds  it  to  be  a  just 
one,  it  will  direct  the  receiver  to  pay 
it  without  litigation;  but  if  the  court 
finds  the  claim  to  be  a  doubtful  one, 
it  will  give  the  claimant  leave  to 
prosecute  it  against  the  receiver  be- 
fore some  competent  court:  Thomp- 
son V.  Scott,  4  Dill.  508.  But  in  some 
states  it  is  held  that  while  a  court  of 
equity  will,  on  a  proper  application, 
protect  its  own  receiver,  where  the 
possession  which  he  holds  under  the 
authority  of  the  court  is  sought  to  be 
disturbed,  and  while  a  plaintiff  desir- 
ing to  prosecute  a  legal  claim  for  dam- 
ages against  a  receiver  might,  in  order 
to  relieve  himself  from  the  liability  to 
have  his  proceedings  arrested  by  an 
exercise  of  this  equitable  jurisdiction, 
very  properly  obtain  leave  to  prose- 
cute, yet  his  failure  to  do  so  is  no  bar 
to  the  jurisdiction  of  a  court  of  law, 
and  is  no  defense  to  an  otherwise  legal 
action,  especially  when  there  is  no  at- 
tempt to  interfere  with  the  possession 
of  the  receiver,  but  only  to  obtain  a 
judgment  at  law  on  a  claim  for  dam- 
ages: Allen  V.  R.  R.  Co.,  42  Iowa,  683; 
ifinney  v.  Crocker,  18  Wis.  75.  A 
state  statute  providing  that  all  re- 
ceivers appointed  by  any  court  may 
be  sued  without  leave  of  the  court  ap- 
pointing or  controlling  them  can  have 
no  application  to  receivers  appointed 
by  courts  of  the  United  States;  Hale 
7i.  Duncan,  7  Cent.  L.  J.  147.  A  state 
court,  on  plaintiff's  petitioning  to  have 
the  cause  against  a  receiver  removed 
to  the  United  States  circuit  court,  may 
of  its  own  motion  revoke  the  order 
granting  permission  to  sue  the  receiver 
and  dismiss  the  action:  Meredith  etc. 
Savings  Bank  v.  Simpson,  22  Kan.  414. 
'  Calder  v.  Bull,  2  Dall.  386;  Dash 
V.  Van  Kleeck,  7  Johns.  477;  5  Am. 
Dec.  291;  Jones  v.  Jones,  2  Over.  2;  5 
Am.  Dec.  645;  Dickenson  v.  Dicken- 
son, 3  Murph.  327;  9  Am.  Dec.  608; 
Boston  V.  Cummins,  16  6a.  102;  60 
Am.  Dec.  717;  Henderson  etc.  R.  B. 
Co.  V.  Dickerson,  17  B.  Mon.  173;  66 
Am.  Dec'  148. 
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§  3878.  "Bills  of  Credit."  — The  states  are  prohibited 
from  "  emitting  bills  of  credit."  A  bill  of  credit  is  a 
bill  issued  by  the  state  involving  the  faith  of  the  state, 
and  designed  to  circulate  as  money  on  the  credit  of  the 
state,  in  the  ordinary  uses  of  business.'  The  bills  of  a 
bank  chartered  by  the  state  are  not  bills  of  credit,  even 
though  the  state  is  sole  stockholder  in  the  bank,^  or 
though  the  state  has  pledged  its  credit  for  their  payment 
in  case  the  bank  shall  fail  to  do  so.' 

Illustrations.  —  Certain  treasury  warrants  issued  between 
November  18,  1861,  and  December  1,  1862,  are  in  the  following 
form:  — ■ 

"Arkansas  Treasury  Warrant,  No.  1126,  on  Auditor's  War- 
rant No.  2182. 

"  The  state  of  Arkansas  promises  to  pay  F.  Bates,  or  bearer, 
ten  dollars,  with  interest  at  eight  per  centum  per  annum,  to  be 
paid  in  the  order  of  their  number.     November  18,  1861. 

"$10.  0.    Basham,  Treasurer." 

Held,  that  such  warrants  are  void,  as  being  "bills  of  credit," 
as  they  were  issued  on  the  faith  and  credit  of  the  state,  are  di- 
rect promises  of  the  state  to  pay  money,  and  were  designed  to 
be  a  substitute  for  money:  Bragg  v.  Tufts,  49  Neb.  554. 

§3879.  Taxes — What  are. — The  word  "taxes"  em- 
braces all  impositions  made  by  the  government  upon  the 
person,  property,  principles,  enjoyments,  and  occupations 
of  the  people  for  the  purpose  of  a  public  revenue.* 

§  3880.  Power  to  Tax.  —  The  power  to  tax  is  an  inci- 
dent of  sovereignty,  and  is  co-extensive  with  the  subjects 
to  which  the  sovereignty  extends.  It  is  unlimited  in  its 
range,  and  security  against  its  abuse  is  found  only  in  the 

'  Craig    V.    Missouri,    4    Pet.    410;  "taxes."    But  the  two  former  terms 

Woodruff     V.     Traipnall,      10     How.  are  usually  applied  to  the  levies  made 

109.  Ijy  government  on  the  importation  or 

2  Briscoe  v.  Bank,  11  Pet.  257;  Mo-  exportation  of  commodities,  while  the 

Farland  v.  State  Bank,  4  Ark.  44;  37  term  "excises"  is  applied  to  the  taxes 

Am.  Dec.  761.  laid   upon   the   manufacture,   sale,  or 

'  Darrington  v.  State  Bank,  13  How.  consumption   of    commodities   within 

12.  the  country,  and  upon  licenses  to  pur- 

*  Cooley  on  Censtitutional  Law,  S3,  sue    certain   cooupatious:    Cooley   on 

Duties,      imposts,    and     excises     are  Taxation,  3. 
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responsibility  of  the  legislature,  whidh  imposes  tlie  tax,  to 
the  constituency,  who  are  to  pay  it.*  A  people,  however, 
•in  establishing  their  constitution,  and  delegating  to  their 
representatives  this  power,  may  impose  at  discretion  lim- 
its to  its  exercise;  and  such  limitations  have  been  im- 
posed in  the  constitutions  of  many  states.  Where  a  state 
by  its  system  of  taxation  does  not  intrench  upon  the  le- 
gitimate authority  of  the  general  government,  or  violate 
any  right  recognized  or  secured  to  the  citizens  by  the 
constitution  of  the  United  States,  the  supreme  federal 
court,  as  between  the  citizen  and  his  state,  can  afford  no 
relief  against  state  taxation,  however  unjust,  oppressive, 
or  onerous  it  may  be.' 

§  3881.  Mtist  be  for  Public  Purpose.  —  But  a  tax  must 
be  for  a  public  purpose.  Thierefore  a  tax  for  a  mere 
private  purpose  is  illegal  and  void;  as,  for  example,  a  tax 
to  aid  private  parties  or  corporations  to  establish  them- 
selves in  business  as  manufacturers;'  a  tax  the  proceeds 
of  which  are  to  be  loaned  out  to  individuals  who  have 
buffered  from  a  great  fire;*  a  tax  to  supply  with  provisions 
and  seed  such  farmers  as  have  lost  their  crops;*  a  tax  to 
build  a  dam  which  at  discretion  is  to  be  devoted  to  private 
purposes;'  a  tax  to  refund  moneys  to  individuals  which 
they  hstve  paid  to  relieve  themselves  from  an  impending 
military  draft.' 

§  3882.  Taxation  of  Governmental  Agencies.  —  Neither 
the  federal  nor  the  state  governments  can  legally  tax  the 

'  Veazie    Bank  v.   Fenno,   8  Wall.  655;    Allen  v.  Jay,  60  Me.   124;    H 

53.S,    548;    MoCulloch  v.  Maryland,  4  Am.   Rep.  185. 

Wheat.   316,  428;  Howell  v.  State,  3  *  Lowell  v.  Boston,   Ul   Mass.  454; 

Gill,  14;  People  v,  Brooklyn,  4  N.  Y.  15  Am.  Rep.  39. 

419;  55  Am.  Deo.  266;  PuUen  v.  Com-  '  State  v.  Osawkee,  14  Kan.  418;  19 

missioners,   66  N.  C.   361;   Taylor  v.  Am.  Rep.  99. 

Palmer,  31  Cal.  240;  State  v.  Newark,  "  Attorney-General  v.  Eau  Claire,  37 

26  N.  J.  L.  519;  Williams  w.  Caminaok,  Wis.  400. 

27  Miss.  209,  219;  61    Am.   Deo.   508;  '  Tyson  v.  School  Directors,  51  Pa. 
Parhara  v.  Justices,  9  Ga.  341,  352.  St.  9;  Crowell  ?'.  Hopkinton,  45  N.  H. 

■'  Kirtland  v.  Hotchkiss,   100  U.  S.     9;  Usher  v.  Colchester,  33  Conn.  567; 
491.  Freeland    v.  Hastings,   10  Allen,  570; 

*  Loan  Ass'n  v.  Topeka,  20  Wall.     Miller  ».  Grandy,  13  Mich.  540. 
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means  or  agencies  of  the  other.*  The  United  States  can- 
not tax  a  state  municipal  corporation  or  its  resources,^  or 
the  salary  of  a  state  ofl&cer,'  or  the  process  of  state  courts,* 
or  a  railroad  owned  by  a  state.'  A  state  cannot  tax  the 
salary  or  emoluments  of  federal  officers,*  or  the  bonds  or 
other  securities  issued  under  the  power  to  borrow  money 
on  the  credit  of  the  United  States,'  or  the  revenue  stamps 
or  treasury  notes  issued  by  the  United  States,'  or  a  bank 
created  by  the  United  States  as  its  fiscal  agent.'  But  a 
state  tax  on  the  property  of  a  railroad  authorized  by  the 
federal  government  to  construct  its  works,  upon  condition 
that  it  should  at  all  times  transmit  dispatches  over  its 
telegraph  line,  and  transport  mails,  troops,  and  munitions 
of  war,  supplies,  and  public  stores  upon  the  railroad  for 
the  government,  whenever  required  to  do  so  by  any  de- 
partment thereof,  and  that  the  government  should  at  all 
limes  have  the  preference  in  the  use  of  the  same  for  all 
the  purposes  aforesaid,  is  not  a  tax  on  a  government 
agency  which  the  state  is  prohibited  from  levying.'" 

'  McCulloch  V.  Maryland,  4  Wheat,  or  interfere  with  its  operations  to  such 

316;  Wardw.  Maryland,  12  Wall.  418;  an  extent  or  in  such  a  manner  as  to 

Sayler  v.  Davis,  22  Wis.  225;  State  v.  render  it  unwarranted.     It  cannot  be 

Gustin,  32  Ind.  1.  that  %  state  tax  which  remotely  affects 

*  United  States  v.  R.  R.  Co.,  17  the  efficient  exercise  of  a  federal  power 
Wall.  322.  is,  for  that  reason  alone,  inhibited  by 

'  The   Collector  v.    Day,    11   Wall,  the  constitution.     To  hold  that  would 

113.  be  to  deny  to  the  states  all  power  to 

'  Warren    v.    Paul,    22    Ind.    276;  tax  persons  or  property.     Every  tax 

Moore  v.  Quirk,  105  Mass.  49;  7  Am.  levied  by  a  state  withdraws  from  the 

Rep.  499;  Union  Bank  v.  Hill,  3  Cold,  reach  of  federal  taxation  a  portion  of 

325.  the  property  from  which  it  is  taken, 

^  Georgia  v.  Atkins,  1  Abb.  22.  and  to  that  extent  diminishes  the  sub- 

^  Dobbins  v.  Comm'rs,   16   Pet.  435.  ject  upon  which  federal  taxes  may  be 

'  Weston  *.  Charleston,  2  Pet.  449;  laid.     The  states  arQ(  and  they  must 

Bank  Tax  Case,  2  Wall.  200.  ever  be,  co-existent  with  the  national 

*  Palfrey  v.  Boston,  101  Mass.  329;  government.  Neither  may  destroy 
3  Am.  Rep.  364;  Montgomery  v.  El-  the  other.  Hence  the  federal  consti- 
ston,  32  Ind.  27;  Bank  v.  Supervisors,  tution  must  receive  a  practical  con- 
7  Wall.  26.  struotion.      Its    limitations     and    its 

»  McCulloch  V.  Maryland,  4  Wheat,  implied  prohibitions  must  not  be  ex- 

316,  368;   Osborn  v.  Bank   of   United  tended  so  far  as  to  destroy  the  neces- 

States,    9   Wheat.    738.     See   United  sary  powers  of  the  states,  or  prevent 

States  V.  R.  R.  Co.,  17  Wall.  .322.  their  efficient   exercise It  is, 

"  Union  Pacific  R.  R.  Co. ».  Peniston,  therefore,  manifest  that  exemption  of 

1  Dill.  314;  the  court  saying:  "It  is  often  federal  agencies  from  state  taxation  is 

a  difficult  question  whether  a  tax  im-  dependent,  not  upon  the  nature  of  the 

posed   by  a  state  does  in  fact   invade  agents,  or  upon  the  mode  of  their  con- 

the  domain  of  the  general  government,  stitution,  or  upon  the  fact  that  they 
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§  3883.     Taxation  of  Imports  and   Exports. — By  the 

constitution,  "no  state  shall,  without  the  consent  of 
Congress,  lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws."  By  this  is  meant  "a  custom  or  a  tax 
levied  on  articles  brought  into  a  country,  and  is  most 
usually  secured  before  the  importer  is  allowed  to  exercise 
his  rights  of  ownership  over  them."  But  this  duty  or  tax 
is  not  merely  a  tax  on  the  act  of  importation;  it  is  a  tax 
on  the  thing  imported,  and  extends  to  the  article  after  it 
has  entered  the  country.*  The  imported  article  continues, 
to  be  a  part  of  the  foreigi\  commerce  of  the  country  while 
it  remains  in  the  hands  of  the  importer  for  sale  in  the 
original  package.  The  authority  to  import  carries  with 
it  the  authority  to  sell  the  imported  article  in  the  condi- 
tion in  which  it  is  imported.  This  privilege,  obtained  by 
paying  the  import  duty  to  the  government  of  the  United 
States,  cannot  be  abridged  by  the  states,  either  by  a  direct 
tax  on  the  article  imported  or  by  requiring  a  license  from 
the  importer  before  exercising  his  right  to  sell.  When 
the  original  package  is  broken  by  the  importer,  either  for 
use  or  for  retail,  or  passes  into  the  hands  of  a  purchaser, 
it  ceases  to  be  an  import,  becomes  mixed  with  the  general 
mass  of  property  in  the  state,  and  subject  to  taxation  by 
the  state.'  But  the  exemption  does  not  extend  to  a  pur- 
chaser from  the  importer,  even  in  the  original  package; 
by  sale  and  delivery  the  merchandise  loses  its  characteristic 
as  an  import.'  The  term  "impost"  only  applies  to  a  tax  on 
articles  imported  from  foreign  countries;  it  does  not  apply 
to  articles  brought  from  one  state  to  another.'' 

are  agents,  but  upon  the  effect  of  the  upon   their  operations  is  a  direct  ob- 

tax;  that  is,  upon  the  question  whether  struction   to   the   exercise   of   federal 

the  tax  does  in  truth  deprive  them  of  powers." 

power  to  serve  the  government  as  they  '  Brown   «.    Maryland,    12   Wheat. 

were  intended   to   serve   it,    or   does  419. 

hinder  the  efficient  exercise  of  their  "  License  Cases,  5  How.  575;  Low  v. 

power.     A   tax  upon   their   property  Austin,  13  Wall.  29. 

has  no  such  necessary  effect.    It  leaves  *  Waring  «.  Mayor,  8  Wall.  110. 

them  free  to  discharge  the  duties  they  *  Woodruff  v.  Parham,  8  Wall.  136; 

have  undertaken  to  perform.     A  tax  Brown  v.  Houston,  114  U.  S.  622. 
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§  3884.  Eminent  Domain  —  In  Generarl.  —  By  eminent 
domain  is  meant  the  authority  which  exists  in  every 
sovereignty  to  control  and  regulate  those  rights  of  a 
public  nature  which  pertain  to  its  citizens  in  common, 
and  to  appropriate  and  control  individual  property  for 
the  public  benefit,  as  the  public  safety,  necessity,  conve- 
nience, or  welfare  may  demand.'     A  state  legislature  may 

^Cooper  V.  Williams,  4  Ohio,  253;  (Del.)  514;  33  Am.  Deo.  411;  Enfield 

22  Am.  Dec.  745;  Scudder  v.  Trenton  Co.  v.  R.  R.  Co.,  17  Conn.  40;  42  Am. 

etc.  Co.,  1  N.  J.  Eq.  694;  23  Am.  Dec.  Dec.  716;  Alexander  v.  Mayor,  5  Gill, 

756;  Whiteman  v.  R.  R.  Co.,  2  Harr.  383;  46  Am.  Dec.  630;  Ex  parte  Mar- 
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take  private  property  for  any  public  use  upon  compensat- 
ing the  owner,  and  may  change  the  use  of  property  already 
taken  by  the  state,  or  the  legislature  in  so  doing  may  act  by 
itself  or  by  an  agent  to  whorn  it  delegates  its  power.^  So, 
also,  the  national  government  may  take  private  property 
whenever  to  do  so  is  an  appropriate  means  to  carry  into 
execution  the  powers  conferred  upon  it  by  the  federal  con- 
stitution, and  a  state  cannot  enlarge  or  diminish  this  right, 
nor  prescribe  the  manner  of  its  exercise.^  The  right  may 
be  exercised  either  directly  through  the  agents  of  the  gov- 
ernment, or  through  corporate  bodies,  or  through  indi- 
viduals.' When  the  United  States  decides  to  appropriate 
private  property  by  virtue  of  the  right  of  eminent  do- 
main, it  may  transfer  to  a  state  board  or  state  court  the 
function  of  ascertaining  the  value  of  the  property  taken 
and  the  amount  of  com,pensation  to  be  made.^  But  when 
the  right  is  delegated  by  the  legislature  to  a  corporation, 
the  power  must  be  strictly  pursued.'     It  is  not  necessary 

tin,  13  Ark.  198;  58  Am.  Dec.  321;  367.  The  United  States  may  exercise 
Hoale  V.  Mayor,  5  Md.  314;  61  Am.  the  right  of  eminent  domain  within  a 
Dec.  276;  Commissioners  v.  Withers,  state;  but  a  state  cannot  exercise  it  in 
29  Miss.  21;  64  Am.  Dec.  127;  Little  behalf  of  the  United  States:  Darling- 
Rock  etc  R.  R.  Co.  V.  WoodruflF,  49  ton  v.  United  States,  82  Pa.  St.  382; 
Ark.  381;  4  Am.  St.  Rep.  51;  Jonest).  22  Am.  Rep.  766;  People  v.  Humph- 
Walker,  2  Paine,  688.  Nations  can-  rey,  23  Mich.  471;  9  Am.  Rep.  94.  But 
not  exi3t  without  the  exercise  of  police  in  Massachusetts  it  is  held  that  a  state 
power  in  taking  private  property  legislature  may  delegate  the  right  of 
without  compensation  in  times  of  war  eminent  domain  to  an  agent  of  the 
when  an  emergency  renders  it  neces-  Uuited  States  for  the  purpose  of  ob- 
sary.  It  must  be  exercised  by  the  taining  land  in  such  state  as  a  site  for 
military  agents  of  the  government,  a  post-office:  Burt  v.  Merchants'  Ins. 
who  must,  ill  order  to  discharge  their  Co.,  106  Mass.  356;  8  Am.  Rep. 
duties,  exercise  a  discretion;. and  that  339, 

discretion,  unless  shown  to  have  been  '  Whiteman  v.  R.   R.   Co. ,  2  Harr. 

wantonly  or  in  bad  fait^  abused,  can-  (Del.)  514;  33  Am.  Dec.  411;  Backus 

not   be  revised   by  the   civil   courts:  o.  Lebanon,  11  N.  H.  19;  35  Am.  Dec. 

Taylor  v.  R.  R.  Co.,  6  Cold.  646;  98  467.   It  may  be  exercised  in  favor  of  a 

Am.  Dec.  474.  foreign  corporation:  In  re  Townsend, 

'  Seoomei).  R.  R.  Co.,  23  Wall.  108;  39  N.  Y.  171. 

West  River  Bridge  Co.  v.  Dix,  6.  How.  *  United  States  v.  Jones,  109  U.  S. 

507;    Richmond  R.   R.  Co.  v.  R.  R.  513. 

Co.,    13  How.   71;  United  States  -d.  °  State  v.  Jersey  City,  25  N.  J.  L. 

Chicago,  7  How.   185;   Greenwood  v.  309:  Moorhead  v.  R.  R.  Co.,  17  Ohio, 

Freight  Co.,  105  U.  S.  13.  340;  Lance's   Appeal,  55  Pa.  St.  16; 

^Kohl  V.  United  States,    91  U.  S.  93  Am.  Deo.  722;  Comm'rs  ».  Humph- 

367;  United  States  v.  Jones,  107  U.  S.  rey,  47  Ga.  565. 
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that  there  should  be  a  special  act  of  the  legislature  in 
each  particular  case.  It  may  be  exercised  through  the 
action  of  general  laws  and  of  judicial  tribunals.^  Corpo- 
rate existence,  and  right  to  exercise  the  power  of  eminent 
domain,  can  only  be  derived  from  legislative  enactment; 
and  before  a  company  can  demand  a  judgment  of  con- 
demnation, it  must  show  that  both  have  been  conferred 
upon  it  by  a  valid  law,  and  that  it  has  substantially  com- 
plied with  the  conditions  which  the  law  has  annexed  to 
the  exercise  of  the  power.^  A  railroad  company  after 
the  time  prescribed  in  its  charter  for  the  completion 
of  its  road  has  expired  has  no  right  to  take  lands 
without  the  consent  of  the  owner.'  The  public  cannot 
appropriate  property  to  public  use  except  in  the  mode 
pointed  out  by  statute;  and  if  the  authorities  undertake 
to  appropriate  property  in  any  other  way,  equity  will  re- 
strain the  act.*  A  statute  prescribing  the  mode  by  which 
a  party  may  be  divested  of  his  property  without  his  con- 
sent must  be  strictly  construed;  and  a  party  claiming  to 
have  acquired  a  right  and  title  to  property  by  virtue  of 
its  provisions,  as  against  the  original  owner,  must  affirm- 
atively allege  and  prove  that  the  mode  prescribed  has,  in 
every  particular,  been  strictly  followed.^  The  "taking" 
land  by  a  railroad  corporation  consists  of  a  series  of  acts 
commencing  with  the  entry  for  the  purpose  of  location, 
and  terminating  in  the  act  of  payment;  and  the  land  is 
not  considered  "taken,"  so  as  to  divest  the  owner  of  the 
title,  until  this  last  act  is  performed.' 

In  cases  of  inevitable  necessity, — such  as  the  necessity 
of  destroying  buildings  to  arrest  the  progress  of  confla- 
grations,— but  only  in  cases  where  the  necessity  is  so 
urgent  as  to  admit  of  no  delay,  private  property  may  be 

'  Backus  V.  Lebanon,  11  N.  H.   19;  *  Comm'ra    v.    Humphrey,   47    Ga. 

35  Am.  Deo.  466.  565; 

2  Atkinson!).  R.  R.  Co.,  15  Ohio  St.  ^  Trumpler  v.  Bemerly,  39  Cal. 
21.  490. 

3  Peavey  v.  R.  R.  Co.,  30  Me.  498.  »  Fox  v.  R.  R.  Co.,  31  Cal.  538. 
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taken  without  first  providing  for  compensation.*  But 
where  the  law  gives  a  public  officer  power  to  destroy  pri- 
vate property  to  prevent  the  spread  of  a  conflagration,  and 
provides  that  he  shall  exercise  his  discretion  in  so  doing, 
and  further  provides  that  compensation  shall  be  made  to 
theownerfortheproperty  destroyed,  thegraut  of  suchpower 
is  a  grant  of  power  to  exercise  the  right  of  eminent  domain.^ 
The  diversion  of  a  private  watercourse  by  a  municipal 
corporation  for  the  purpose  of  general  drainage,  at  the 
instance  and  with  the  acquiescence  of  the  owners,  is  not 
an  exercise  of  the  right  of  eminent  domain,  nor  a  taking 
of  private  property  for  public  use  without  compensation.' 
And  the  following  are  held  not  an  exercise  of  the  right  of 
eminent  domain,  or  the  taking  of  private  property  for 
public  use  without  compensation,  within  the  constitu- 
tional provision:  An  act  providing  that  the  expense  of 
grading  a  street  shall  be  assessed  on  property  fronting  on 
such  street;*  an  act  authorizing  trustees  of  a  town  to  pave 
and  grade  streets,  and  to  require  owners  of  lots  to  execute 
the  work  opposite  thereto,  and,  on  failure,  to  impose  fines;* 
imposing  the  cost  of  public  improvements  of  land,  under 
legislative  action,  upon  the  parties  who,  by  owning  lands 
in  the  vicinity  of  such  improvement,  receive  a  peculiar 
advantage;  °  where  the  lands  of  individual  proprietors 
are  washed  away  by  reason  of  the  acts  of  a  corporation 
empowered  to  improve  the  navigation  of  a  river;'  where 

1  Bishop  V.   Mayor,  7  Ga.  200;   50  1   Oal.  355;   Field  v.  Des  Moines,  39 

Am.   Deo.  400;   Surocco  v.  Geary,  3  Iowa,  575;  18  Am.  Rep.  47. 

Cal.  69;  58  Am.  Deo.  385;  Taylor  v.  '  Hale  v.  Lawrence,  21  N.  J.  L.  714. 

Plymouth,  8  Met.  462;  Fisher  v.  Mc-  47  Am.  Dee.  191. 

Girr,   1    Gray,   1;    61   Am.   Dec.  381;  '  Murphey  «.  Mayor  of  Wilmington, 

McDonald  v.  Redwing,   13  Minn.  38;  11  Cent.  L.  J.  427. 

Peurioe  v.  Wallis,  37  Miss.  172;  Amer.  •  Emery  v.  San  Francisco  Gas  Co., 

Print  Works  v.  Lawrence,  23  N.  J.  L.  28   Cal.  345;   Walsh  v.  Mathews,  29 

590;  57  Am.  Dec.  420;  Miller  ».  Craig,  Cal.  123. 

11  N.  J.  Eq.  175;   Russell  v.  Mayor  °  Trustees  of  Paris  v.  Berry,  2  J.  J. 

etc.  of  New  York,  2  Denio,  461;  Pentz  Marsh.  483. 

■V.  Mtna,  Ins.  Co.,  3  Edw.  Ch.  341;  Coe  "  Tide  Water  Co.  v.  Coster,  18  N.  J. 

V.  Shultz,  47  Barb.  64;  Respublica  v.  Eq.  518;  90  Am.  Dec.  634. 

Sparhawk,    1   Dall.   357;    Parham  v.  '  Hollister  v.   Union  Co.,  9  Conn. 

Decater,  9  Ga.  341;  Denver  v.  Alcalde,  436;  25  Am.  Dec.  37. 
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the  legislature  authorizes  a  city  to  subscribe  to  railroad 
stock.'  Nor  do  the  provisions  of  the  various  state  consti- 
tutions, that  private  property  shall  not  be  taken  for  public 
use  except  upon  just  compensation,  apply  to  or  restrict 
the  power  of  taxation;^  nor  to  regulations  to  govern  the 
use  of  property  by  its  owners  consistently  with  the  public 
welfare  and  rights  of  others.* 

§  3885.  Must  be  for  Public  Use.— Property  can,  under 
the  power  of  eminent  domain,  be  taken  only  for  the  public 
use.  Even  though  compensation  be  made  to  the  owner, 
the  property  of  one  man  cannot  be  given  to  another  man.^ 
The  term  "public  use"  means  a  use  concerning  the  whole 
community  as  distinguished  from  particular  individuals, 
though  each  and  every  member  of  society  need  not  be 
equally  interested  in  such  use,  or  be  personally  and  directly 
affected  by  it;  if  the  object  be  to  satisfy  a  great  public 
want  or  exigency,  it  is  sufiBcient.'  It  is  enough  if  the 
taking  tends  to  enlarge  the  resources,  increase  the  indus- 
trial energies,  and  promote  the  productive  power  of  any 
considerable  number  of  the  inhabitants,  of  a  section  of  thC; 
state,  or  leads  to  the  growth  of  towns  and  the  creation  of 
new  channels  for  the  employment  of  private  capital  and 
labor.  Such  results  indirectly  contribute  to  the  general 
welfare  and  prosperity  of  the,  whole  community.*  The 
term  is  synonymous  with  public  benefit  or  advantage,,  and 
is  equivalent  to  the  statutory  phrase  "  of  common  couve- 

'  Sharplesg  v.  Mayor,  21  Pa.  St.  147;  v.  Patton,  7  B.  Mon.  162;  45  Am.  Dec. 

59  Am.  Dec.  759.  61;  Embury  v.  Conner,  3  N.  Y.  511; 

2  Martin   v.  Dix,    52   Miss.    53;    24  53  Am.  Deo.  325;  Ryan  v.  Brown,  18 

Am.  Rep.  661.  Mich.  196;  100  Am.  Deo.  154;  Osborn 

*  Railroad  Company  «.  Richmond,  v.  Hart,  24  Wis.  89;  1  Am.  Rep.  161. 

96  U.  S.  521.  The  legislature  cannot  confer  author- 

'  Soudder  v.    Trenton    etc.    Co.,    1  ity  by  special  act  to  sell  private  prop- 

N.  J.  Eq.  694;  23  Am.  Dec.  756;  Hard-  erty    without    the    owner's    consent, 

ing  v.  Goodlettj  3  Yerg.  40;  24  Am.  unless   a   case  of  necessity  is  shown, 

Deo.  546;   Varick  v.  Smith,  5  Paige,  arising  from  insanity,  etc. :  Powers  v. 

137;  28  Am.  Dec.  417;  Ten  Eyck  v.  Bergen,  6  N.  Y.  358. 
Delaware  Canal  Co.,  18  N.  J.  L.  200;        °  Gilmer   v.   Lime    Point,    18    Cal. 

37  Am.  Dec.  233;  Taylor  v.  Porter,  229. 
4  Hill,  140;  40  Am.  Dec;  275;  Pearce        *  Talbot  v.  Hudson-,  36  Gray,  417. 
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iiience  and  necessity,"  used  with  reference  to  highways.' 
But  land  cannot  be  taken  by  right  of  eminent  domain 
because  the  public  will  be  incidentally  benefited  by  the 
use  to  which  private  parties  will  put  the  land,  so  long  as 
the  public  has  no  right  of  control.''  No  precise  line  can 
be  drawn  between  public  and  private  uses.  In  those  diffi- 
cult intermediate  cases  where  public  and  private  interests 
are  blended  together,  each  must  depend  on  its  own  pecu- 
liar circumstances.'  A  work  may  be  a  public  use,  though 
conducted  and  owned  by  a  private  corporation.*  The 
right  may  be  granted  to  a  railroad."  A  use  of  land  for  a 
public  park  or  square  is  a  "  public  use."  *  So  is  the  con- 
struction of  a  water-power;'  or  supplying  a  municipality 
with  water;'  or  a  public  canal,  though  constructed  by  a 
private  corporation;'  or  a  grist-mill;"  or  the  building  of 
a  fort;"  or  the  establishment  of  public  ways  to  storte  and 
mineral  lands; '''  or  the  drainage  of  lands;"  or  the  building 
of  an  aqueduct;"  or  the  erection  of  booms;''  or  the  estab- 
lishment of  a  public  market." 

'  Olraatead  v.  Camp,  33  Conn.  532;  such  as  may  use  a  city's  street,  because 

89  Am.  Dec.  221.  it  is  connected  with  a  grain  elevator, 

^  In  re  Eureka  Basin  Warehouse  etc.  which  is  public  in  so  far  as   that  its. 

Co.,  96  N.  Y.  42.  charges    may   be  regulated    by   law: 

''  Olmstead  v.  Camp,  33  Conn.  532;  Mikesell  v.  Durkee,  36  Kan.  97. 
89  Am.  Dec.  221.     A  railroad  corpo-  ^  County  Court  v.  Griswold,  58  Mo- 
ration  sought  to  condemn  land  for  a  175;  Comm'rs  v.  Henry,  38  Minn.  266;; 
,road  to  be  used  for  the  purpose  of  con-  In  re  Commissioners  of  Central  Park,, 
veying   visitors    during    the   summer  63  Barb.  282. 

months  to  see  the  Niagara  River  and  '  Scudder  v.  Trenton  etc.  Co.,  1  Nl 

the   Whirlpool.     There   could   be   no  J.  Eq.  694;  23  Am.  Dec.  756. 

habitations  on  the  route,  and  no  other  *  Burden  v.  Stein,  27  Ala.   104;  62 

traffio   or  business.     Held, .  that    the  Am.  Dec.  758;  Olmsted  v.  Morris  Aque- 

land  could  not  be  taken  in  invitum,  the  duct,  46  N.  J.  L.  495;  Rlche  v.  Bar 

use  not  being  a  public  use:  In  re  Niag-  Harbor  Works,  75  Me.  91. 

ara  Falls  etc.  R.  R.  Co.,  108  N.  Y.  »  Willyard  v.  Hamilton,  7  Ohio  (part 

375.  2),  111;  30  Am.  Deo.  195. 

*  Willyard  v.  Hamilton,  7  Ohio  (part  "  Olmstead  v.  Camp,  33  Conn.  532; 

2),  111;  30  Am.  Dec.  195.  89  Am.  Dec.  221, 

'  Commonwealth  v.   R.  R.  Co.,  62  "  Gilmer  v.  Lime  Point,  18  Cal.  229. 

Pa.  St.  286;  1  Am.  Rep.  399;  Stewart  ^'^  Phillips  v.  Watson,  63  Iowa,  28. 

V.    Supervisors,    30  Iowa,    9;    1   Am.  '*  In  re  Drainage,  39  N.  J.  L.  433; 

Rep.  2.38;  Bloodgood  v.  R.  R.  Co.,  18  Brown  v.  Keener,  74  N.  C.  714. 

Wend.  9;  31  Am.  Dec.  313;  Whiteman  "  Thorn  v.  Sweeney,  12  Nev.  251. 

V.  R.  R.  Co.,  2  Harr.  (Del.)  514;  33  '*  Cotton   v.  Mississippi  etc.  Boom 

Am.  Deo.  411.   A  railroad  corporation,  Co.,  22  Minn.  372. 

is  not  necessarily  a  public  corporation  '°  In  re  Cooper,  28  Hun,  515. 
S83 
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A  use  of  land  for  a  cemetery  is  not  a  public  use;*  nor 
the  flowage  of  lands  by  mill-owners  on  account  of  the 
erection  of  dams;^  nor  the  taking  of  property  for  a  private 
road;'  nor  the  taking  of  a  strip  of  land  by  a  coal  company 
for  a  tramway  from  its  works  to  a  railroad;*  nor  to  enable 
a  person  to  build  a  flume  on  the  land  of  another,  to  carry 
ofif  the  tailings  from  his  mine,  or  to  enable  him  to  deposit 
the  tailings  on  such  land;'  nor  a  merchant  mill,  although 
intended  to  be  used  by  the  public; '  nor  taking  private 
property  merely  to  speculate  upon,  or  to  increase  the  store 
of  wealth  and  capital  of  the  state/  Property  condemned 
for  one  purpose  cannot  be  used  for  another  and  different 
purpose,  nor  can  property  condemned  for  public  use  be 
appropriated  to  private  use.'  Passenger-depots;  conve- 
nient and  proper  places  for  storing  and  keeping  cars  and 
locomotives;  proper,  secure,  and  convenient  places  for  the 
receipt  and  delivery  of  freight,  and  for  the  safe  and 
secure  keeping  of  property,  between  the  time  of  its  receipt 
and  dispatch,  or  after  its  arrival  and  discharge,  and  be- 
fore delivery,  —  are  among  the  acknowledged  necessities 

^  In  re  Deansville  Cemetery  Aas'n,  '  Consolidated  Channel  Co.  v.  R.  R. 

66  N.  Y.  569;  2,3  Am.  Rep.  86.  Co.,  51  Cal.  269. 

2  Tyler  v.   Beaoher,  44  Vt.  648;  8  « Loughbridge    v.    Harris,    42   Ga.. 

Am.  Rep.  398;  Ryerson  v.  Brown,  35  500. 

Mich.  333;  24  Am.  Rep.  564.  '  Taylor  v.  R.  R.  Co.,  6  Cold.  646; 

5  Osborn  v.    Hart,    24   Wis.    89;    1  98  Am.  Deo.  474. 

Am.  Rep.  161;  W^ild  v.  Deig,  43  Ind.  '  Belcher  v.  R.  R.  Co.,  82  Mo.   121; 

455;    13    Am.    Rep.    399;    Taylor   v.  Mayor  v.  Wright,  6  Yerg.  497;  27  Am. 

Porter,  4  Hill,  140;  40  Am.  Deo.  274;  Dec.  489;  Cape  Girardeau  Road  Co.  v. 

Nesbitt  V.  Trumbo,  39  111.  110;  89  Am.  Renfrae,  58  Mo.  265;  Imlay  v.  R.  R. 

Deo.    290;    Crear   v.    Crossly,    40   111.  Co.,    26    Conn.    249;    68    Am.    Dec. 

175;  Dickey  v.  Tennison,  27  Mo.  373;  392;     Williams     v.     Natural    Bridge 

Bankhead  v.    Brown,    25   Iowa,    540.  Plank  Road  Co.,  21  Mo.  582;  Ruther- 

OoB^r-a,  Harvey  U.Thomas,  10  Watts,  65.  ford  v.  Taylor,   38  Mo.  315;  Price  v. 

By  th6  constitutions  of  several  states,  Thompson,  48  Mo.  363;  Canal  Co.  v. 

private   roads   are  expressly  brought  St.  Louis,  20  Dill.  82;  Prea.  Society  v. 

with  the  power  of   eminent  domain.  R.    R.    Co.,    3  Hill,    567;    Trenor  v. 

And  a  private  road  open  to  the  public  Jackson,  46  How.  Pr.  397;  Louisville 

is  held  to  be  for  a  "public  use  ";  Ferris  v.  Louisville  Rolling  Mill,  3  Bush,  41 6; 

V.  Bamble,  5  Ohio  St.  109;  Proctor  v.  96  Am.  Dec.  243;  Barclay  v.  Honell's 

Andover,  42  N.  H.  348;  Bell  w.  Prouty,  Lessee,  6  Pet.  31;  State  v.  Laverock, 

43  Vt.  299;  Sherman  v.  Buick,  32  Cal.  34   N.   J.   L.    202;   Warren  v.  Lyons 

241;  91  Am.  Dec.  577.  City,  22  Iowa,  357;  Board  of  Educa- 

•  ShoU  V.  German  Coal  Co.,  118  111.  tion  v.  Edson,  18  Ohio  St.  225;  98  Am. 

428;  59  Am.  Rep.  379.    See  Harvey  u  Dec.  114;  Barney  v.  Keokuk,  94  U.  B. 

Thomas,  10  Watts,  63;  36  Am.  Deo.  141 .  324. 
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for  the  running  and  operating  a  railroad;  and  the  right 
to  take  lands  for  those  purposes  is  included  in  a  grant  of 
power  to  a  railroad  corporation  to  acquire  real  estate  for 
the  purposes  of  its  incorporation,  or  for  the  purpose  of 
running  or  operating  its  road.*  So  depots  and  cattle- 
yards  sufficient  to  accommodate  the  freight  and  live- 
stock transported  over  it  are  essential,  and  lands  sufficient 
for  such  structures  are  necessary  for  its  operation.^  A 
railroad  company  authorized  to  maintain  a  road,  etc., 
"  with  such  appendages  as  may  be  deemed  necessary  for 
the  convenient  use  of  the  same,"  may  have  lands  con- 
demned on  which  to  erect  shops  for  the  repair  of  cars  and 
locomotives.*  But  the  manufacture  of  railroad  cars  is 
not  so  necessarily  connected  with  the  management  of  a 
railroad  that  the  company  would  be  authorized  by  its 
charter  to  take  lands  compulsorily  for  the  purpose  of 
erecting  such  a  manufactory  thereon.*  So  as  to  the  erec- 
tion of  dwelling-houses  to  rent  to  the  employees  of  the 
company.  But  it  is  otherwise,  as  to  land  taken  for  piling 
the  wood  or  lumber  used  on  the  road,  and  brought  to  it 
to  be  transported.^ 

What  is  a  public  use  is  a  question  for  the  courts.'  The 
decision  of  the  legislature  that  the  use  for  which  private 
property  is  taken  under  the  right  of  eminent  domain  is  a 
public  use  is  not  conclusive,  inasmuch  as  that  body  has 
no  power  finally  to  determine  upon  the  extent  of  its  au- 
thority over  private  rights.  It  is,  however,  the  sole  judge 
whether  an  exigency  exists  which  calls  for  the  exercise  of 
this  power."  Whether  the  use  for  which  private  property 
is  sought  to  be  taken  by  eminent  domain  is  a  public  use 

1  New  York  etc.  R.  R.  Co.  v.  Kip,  '  Eldridge  v.  Smith,  34  Vt.  484. 

46  N.  Y.  546;  7  Am.  Eep.  38.5.     See  «  Soudder  v.  Trenton  etc.  Co.,  1  N. 

77  N.  Y.  248.  J.  Eq.  694;  23  Am.  Dec.  756;  Denver 

''  New  York  etc.  Co.  v.  Manhattan  etc.  Land  Co.  v.  B.  R.  Co.,  34  Fed. 

Gas  etc.  Co.,  63  N.  Y.  326.  Rep.  386. 

3  Chicago  etc.  R.  R.  Co.  v.  Wilson,  '  Talbot  i).  Hudson,  82  Mass.  417. 

17  111.  123.  See  next  section. 

*  Eldridge  v.  Smith,  34  Vt.  484. 
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is  a  question  for  the  courts,  and  a  grant  by  the  legislature 
of  the  right  to  take  such  land  is  not  conclusive  evidence 
that  the  use  is  public' 

§  3886.  The  Necessity.  —  The  state  has  the  right  not 
only  to  determine  upon  the  necessity  of  some  appropria- 
tion for  its  needs,  but  it  may  also  decide  for  itself  whether 
it  is  needful  to  take  any  particular  estate  or  parcel  of 
property  for  the  purpose.^  The  statute  need  not  recite 
the  necessity;  the  fact  of  its  passage  is  sufficient  evidence 
of  the  legislative  opinion  that  the  taking  is  necessary.^ 
It  is  not  essential  that  the  legislature  shall  determine  that 
any  given  enterprise  is  necessary  or  proper  before  putting 
in  operation  the  power  of  eminent  domain.*  When  a  cor- 
poration is  permitted  to  make  an  appropriation,  it  may  be 
empowered  to  judge  of  the  necessity,  where  other  provision 
is  not  made  by  the  constitution. °     Necessity  and  a  public 


'  Matter  of  Deanaville  Cemetery 
Association,  66  N.  Y.  569;  23  Am. 
Rep.  86;  Ryersou  v.  Brown,  35  Mich. 
333;  24  Am.  Rep.  564. 

''  Cooley  on  Constitutional  Law,  336; 
County  Court  v.  Griswold,  58  Mo.  175; 
Beekman  v.  R.  R.  Co.,  3  Paige,  45; 
22  Am.  Deo.  679;  Varick  v.  Smith,  5 
Paige,  137;  28  Am.  Deo.  417;  Hinoh- 
man  v.  R.  R.  Co.,  17  N.  J.  Eq.  75; 
86  Am.  Dec.  252;  Tide  Water  Co.  v. 
Coster,  18  N.  J  Eq.  518;  90  Am.  Dec. 
G34;  Tait  v.  Central  Lunatic  Asylum, 
84  Va.  271;  Sweaton  v.  Martin,  57 
Wis.  364.  In  Milwaukee  etc.  R.  R. 
Co.  V.  City  of  Faribault,  23  Minn. 
167,  a  railroad  company  sought  to 
enjoin  the  cjty  from  opening  a  street 
through  its  depot-grounds.  The  city 
acted  under  a  general  power  to  open 
streets.  On  the  question  as  to  what 
body  or  tribunal  should  decide  upon 
the  necessity  of  the  proposed  taking 
by  the  city,  the  supreme  court  of 
Minnesota  said:  "It  is  claimed  by 
defendant  that  the  city  council  in  this 
case  was  the  sole  and  exclusive  judge 
as  to  the  public  necessity  and  propriety 
of  laying  out  the  proposed  street,  on 
the  ground  that  the  necessity  and 
expediency  of  laying  out  highways  is 


exclusively  a  legislative  and  not  a 
judicial  question.  This  is  undoubtedly 
a  correct  rule  as  applied  to  the  legisla- 
ture itself,  and  also  to  a  municipal 
body,  when  acting  within  the  conceded 
limits  of  its  delegated  powers.  But 
when,  as  in  this  case,  the  jurisdiction 
of  the  inferior  tribunal  over  the  par- 
ticular subject-matter  depends,  not 
upon  an  express  grant  of  power,  but 
upon  the  existence  of  an  alleged  ne- 
cessity from  which  the  disputed  power 
is  to  be  implied,  the  decision  of  such 
tribunal  upon  the  existence  of  the 
necessity  is  neither  final  nor  conclu- 
sive on  the  courts." 

»  In  re  Wellington,  16  Pick.  87;  26 
Am.  Dec.  631. 

•  National  Docks  R.  R.  Co.  v.  R.  R. 
Co.,  32  N.  J.  Eq.  735. 

*  Cooley  on  Constitutional  Law,  336; 
In  re  New  York  etc.  R.  R.  Co..  46  N. 
Y.  546;  7  Am.  Rep.  385;  Cotton  v. 
Miss.  Boom  Co.,  22  Minn.  372.  In 
Smith  V.  R.  R.  Co.,  105  111.  511,  the 
court  say:  "  Every  company  seeking 
to  condemn  land  for  a  public  improve- 
ment must,  in  a  modified  degree,  be 
permitted  to  judge  for  itself  as  to 
what  amount  is  necessary  for  such 
purpose.      This  right,   of    course,   is 
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use  must  in  all  cases  exist  as  a  condition  precedent  to  the 
legal  right  of  a  railroad  company  to  enforce  a  charter  right 
to  condemn  property.*  While  a  corporation  having  a  fran- 
chise to  furnish  a  city  with  water  may  condemn  private 
property,  there  must  exist  a  real  necessity  for  the  con- 
demnation. It  is  not  enough  that  the  acquisition  of  cer- 
tain land  would  be  a  convenience,  and  would  enhance  the 
value  of  the  property  of  the  corporation,  and  secure  a 
better  supply  of  water.^  Whether  land  sought  to  be  con- 
demned for  car  workshops  is  necessary  therefor  is  a  ques- 
tion of  fact  on  which  issue  may  be  joined  at  the  trial.' 
A  land-owner  may  oppose  condemnation  proceedings 
under  the  general  statute,  as  respects  his  own  land,  upon 
the  ground  that  the  proposed  taking  is  not  necessary.* 
But  it  is  not  necessarily  a  defense  to  condemnation  pro- 
ceedings that  the  land  to  be  taken  is  not  to  be  immediately 
used,  if  it  is  probable  that  it  will  be  used  within  a  reason- 
able time,  and  if  the  benefit  to  the  public  is  apparent.* 
The  state  can  take  only  such  an  interest  as  is  necessary 
to  be  acquired  to  accomplish  the  public  purpose  in  view. 
Thus  a  street  should  not  be  wholly  condemned  to  the  use 
of  a  street-railroad  company;  other  persons,  artificial  or 
natural,  may  use  its  tracks  on  making  compensation.* 
The  fee  cannot  be  taken  if  a  less  estate  will  meet  the 
public  wants.'     Whether  the  necessities  of  the  railroad 

subordinate  to  all  statutory  and  con-  f erred  would   be  fully  warranted  in 

stitutional  restrictions  on  the  subject,  denying   the    application."     And   see 

and  also  to  the  further  limitation  that  Ford  v.  R.  R.  Co.,   14  Wis.  609;  80 

the  courts  of  the  state  which  are  au-  Am.  Dec.  791. 

thorized  to  entertain  applications   of  '  Tracy  v.  R.  R.  Co.,  80  Ky.  259. 

this  character  are  clothed  with  ample  *  Spring  Valley     Water    Works   v. 

power  to   prevent   any  abuses  of  this  San  Mateo  Water  Works,  64  Cal.  123. 

power  by  such  companies.     For  in-  '  Southern  Pacific  R.  R.  Co.  v.  Elay- 

stance,  if  in  an  obscure  village  a  rail-  mond,  53  Cal.  223. 

road  company,  in  the  exercise  of  this  *  In  re  Minneapolis  R.  R.  Co.,  38 

limited  right  to  judge  for  itself  as  to  Minn.  157. 

the  amount  of  land  necessary  for  its  '  In  re  Staten  Island  Rapid  Transit 

purposes,  should  attempt  to  condemn  Co.,  103  N.  Y.  251. 

forty  or  twenty  acres  of  land  for  depot  *  Sixth  Avenue  R.  R.  Co.  v.  Kerr> 

purposes,  this  would  clearly  be  an  at-  72  N.  Y.  330. 

tempted  abuse  of  the  right,  and  the  '  New  Orleans  Pacific  R.  R.  Co.  «. 

court  to  whom  the  petition  was  re-  Gray,  32  La.  Ann.  471. 
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company  require  occupancy  of  the  condemned  land,  ex- 
clusive of  all  uses  by  the  owner  of  the  fee,  is  a  question 
of  fact,  and  not  of  law.^ 

§  3887.  What  Property  may  be  Taken.  —  The  property 
which  the  constitution  protects  is  anything  of  value  which 
the  law  recognizes  as  such,  and  in  respect,  to  which  the 
owner  is  entitled  to  a  remedy  against  any  one  who  may 
disturb  him  in  its  enjoyment.  It  is  immaterial  whether 
the  property  be  tangible  or  intangible,  —  whether  the 
interest  in  it  be  permanent  or  merely  temporary.^  An 
injury  to  land  which  deprives  the  owner  of  the  ordinary 
use  of  it  is  a  "taking"  of  the  land.'  So  a  partial  de- 
struction, or  diminution  of  value,  is  a  taking  of  property.* 
Property  already  devoted  to  public  use  may  be  taken, 
except  where  it  is  necessary  for  the  exercise  of  the  first 
use."  Property  dedicated  to  public  use  as  a  levee  or  public 
landing  may  be  devoted  by  the  legislature  to  the  use  of 
a  railroad  company,  subject  to  the  restriction  that  no 
wharfage  shall  be  exacted.^     The  lands  of  private  corpo- 

*  Kansas  Central  R.  R.  Co.  v.  Allen,  Co.  v.  R.  R.  Co.,  62  Mich.  564;  4  Am. 
22  Kan.  285.  St.  Rep.  875.     In  Springfield  v.  R.  R. 

*  Cooley  on  Constitutional  Law,  337.  Co.,  4  Cash.  63,  the  court  say:  "When 

*  Hooker  v.  Canal  Co. ,  14  Conn.  146.  it  is  the  intention  of  the  legislature  to 

*  Glover  V.  Powell,  10  N.  J.  Eq.  211.     grant  a  power  to  take  land   already 
^  Baltimore  etc.  R.  R.  Co.  v.  R.  R.     appropriated  to   another   public  use, 

Co.,  17  W.  Va.  812;  Chicago  etc.  R.  such  intention  must  be  shown  by  ex- 
R.  Co.  V.  R.  R.  Co.,  112  111.  589;  Cen-  press  words  or  by  necessary  implica- 
tral  Horse  Co.  v.  R.  R.  Co.,  81  111.  523;  tion.  There  may  be  such  a  necessary 
Contra  Costa  R.  R.  Co.  v.  Moss,  23  implication.  Every  grant  of  power  is 
Cal.  323;  New  York  etc.  R.  R.  Co.  v.  intended  to  be  efficacious  and  benefi- 
R.  R.  Co.,  36  Conn.  196;  Sioux  City  cial,  and  to  accomplish  its  declared 
etc.  R.  R.  Co.  V.  R.  R.  Co.,  25  Am.  &  object,  and  oari;ies  with  it  such  inoi- 
Eng.  R  R.  Cas.  150;  Oregon  Cascade  dental  powers  as  are  requisite  to  its 
R.  R.  Co.  V.  Bailey,  3  Or.  164;  Illinois  exercise."  A  municipal  corporation 
etc.  Canal  Co.  v.  R.  R.  Co.,  14  111.  cannot,  without  special  authority 
314;  St.  Louis  etc.  R.  R.  Co.  v.  Insti-  given  by  statute,  or  by  necessary  and 
tution,  43  111.  314;  In  re  New  York  reasonable  implication,  take  for  a  high- 
Cent.  R.  R.  Co.,  63  N.  Y.  326;  Boston  way  the  lands  of  a  cemetery;  and  this 
Water  Power  v.  R.  R.  Co.,  23  Pick,  rule  applies  to  the  ornamental  parts  of 
360;  Backus  «.  Lebanon,  11  N.  H.  19;  a  cemetery  the  same  as  to  the  parts  used 
35  Am.  Dec.  466;  Tuckahoe  Canal  Co.  for  interments;  Evergreen  Cemetery 
V.  R.  R.  Co.,  11  Leigh,  42;  36  Am.  Association  v.  City  of  New  Haven, 
Dec.  374;  Enfield  Toll  Bridge  v.  R.  R.  43  Conn.  234;  21  Am.  Rep.  643. 
Co.,  17  Conn.  40;  42  Am.  Dec.  716;  "  Portland  and  Willamette  Valley  R. 
Eulton  V.  Short  Route,  85  Ky.  640;  7  R.  Co.  v.  Portland,  14  Or.  188:  58 
_A.m.  St.  R6p.  619;  Toledo  etc.  R.  R.  Am.  Rep.  299. 
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rations  are  subject  to  the  exercise  of  the  right  of  eminent 
domain,  the  same  as  those  of  individuals.'  Thus,  subject 
to  this  exception,  even  under  a  general  power  to  take 
land,  the  property  or  franchises  of  one  railroad  or  other 
corporation  may  be  taken  by  another.^  But  to  justify 
the  taking  by  one  railroad  company,  for  the  same  use,  of 
land  acquired  by  another  company,  which  is  necessary 
for  the  latter  to  economically  and  expeditiously  carry 
on  its  present  and  prospective  business,  there  must  be  a 
necessity  so  absolute  that  without  it  the  grant  itself 
would  be  defeated,  and  not  a  necessity  created  by  the 
company  itself  for  its  own  convenience,  or  for  the 
sake  of  economy.'  And  the  right  of  way  of  a  railroad 
cannot  be  taken  longitudinally,  except  under  an  express 
legislative  power.*  A  railroad  company  may  condemn 
land  owned  and  used  by  a  navigation  company  as  a  wharf 
or  dock  for  the  landing  of  freight,  no  public  trust  being 
impressed  on  the  land,  and  the  charter  of  the  navigation 
company  not  making  it  a  common  carrier."     But  a  rail- 

'  Matter  of  New  York  Central  etc.  v.  R.  R.  Co.,  1.3  Ind.  90;  74  Am.  Dec. 

R.  R.  Co.,  63  N.  Y.  326.  246;    Philadelphia    etc.   R.   R.    Co. 'a 

2  Chicago  etc.  R.  R.  Co.  v.  R.  R.  Appeal,  102  Pa.  St.  123.  By  the  con- 
Co.,  112  111.  589;  Northern  R.  R.  Co.  stitutions  of  several  states,  this  is  ex- 
V.  R.  R.  Co.,  27  N.  H.  183;  Met.  etc.  pressly  provided  for,  —  Alabama,  Ar- 
R.  R.  Co.  I).  R.  R.  Co.,  87  111.  317;  kansas, California,  Colorado,  Louisiana, 
Peoria  etc.  R.  R.  Co.  v.  R.  R.  Co.,  Missouri,  Pennsylvania,  Texas:  Stim- 
66  111.  ,174;  the  court  saying:  "The  son's  American  Statute  Law,  sec.  466. 
land  of  railroad  corporations  not  ^  In  re  Sharon  R.  R.  Co. ,  122  Pa.  St. 
actually  in  use  by  such  company,  or  533;  9  Am.  St.  Rep.  133;  In  re  Pitts- 
absolutely  necessary  for  the  enjoy-  burgh  etc.  R.  R.  Co.,  122  Pa.  St.  511; 
raent  of  their  franchise,  must  be  upon  9  Am.  St.  Rep.  128.  The  taking  and 
the  same  footing  as  the  land  of  an  in-  condemnation  by  a  railroad  company 
dividual,  though  that  may  be  taken  of  part  of  the  road-bed  of  another 
even  from  the  actual  and  profitable  company  is  an  "interference  with  the 
use  of  the  owner.  We  perceive  no  rea-  rights  and  franchises  "  of  such  other 
son  why,  in  this  respect,  railroad  com-  company:  Alexandria  and  Fredericka- 
pauies  should  claim,  and  be  allowed,  burg  R.  R.  Co.  v.  R.  R.  Co.,  75  Va. 
immunities  not  accorded  to  individual  780;  40  Am.  Rep"!  743. 
proprietors "  ^  Peoria  etc.  R.  R.  Co.  •  In  re  City  of  Buffalo,  68  N.  Y. 
V.  R.  R.  Co.,  105  111.  110;  Grand  167;  Atlanta  v.  R.  R.  Co.,  53  Ga.  120; 
Rapids  etc.  R.  R.  Co.  v.  R.  R.  Co.,  35  Northern  etc.  R.  R.  Co.  v.  Baltimore, 
Mich.  263;  24  Am.  Rep.  545;  East.  etc.  46  Md.  425;  Daubury  etc.  R.  R.  Co. 
R.  R.  Co.  V.  R.  R.  Co.,  Ill  Mass.  125;  v.  Norwalk,  37  Conn.  109;  City  of 
15  Am.  Rep.  13;  Richmond  etc.  R.  Bridgeport  v.  R.  R.  Co.,  36  Conn.  255; 
R.  Co.  V.  R.  R.  Co.,  13  How.  71;  En-  4  Am.  Rep.  63. 

field  Toll  Bridge  v.  R.  R.  Co.,  17  Conn.        *  In  re  New  York,  Lackawanna  etc. 

454;  44  Am.  Dec.  556;  Lafayette  Road  R.  R.  Co.,  99  N.  Y.  12. 
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road  authorized  to  condemn  lands  for  a  right  of  way  can- 
not condemn  a  temporary  use,  nor  a  use  contingent  on 
the  happening  of  a  future  event.*  A  municipal  corpora- 
tion may  take  property  of  a  railroad  company,^  or  a 
turnpike  road,'  or  a  mill  privilege.*  The  bridge  of  a 
corporation  can  be  taken  for  public  use,  and  made  a  free 
bridge.^  So  a  corporation  whose  property,  acquired  under 
the  right  of  eminent  domain,  is  taken  by  another  corpo- 
ration must  be  given  compensation  therefor  the  same  as 
a  private  individual.' 

Dwelling-houses  and  other  buildings  may  be  taken.' 
Thus  where  a  railroad  company  was  authorized  to  take 
"land"  for  the  purposes  of  their  road,  it  was  held  that  it 
gave  them  a  right  to  remove  a  dwelling-house  on  their 
route.'  So  a  railroad  has  a  right  to  cut  the  trees  growing 
on  the  strip  of  land  which  it  has  taken  for  its  road, 
whether  such  trees  are  for  shade,  ornament,  or  fruit,  and 
whether  such  cutting  be  at  the  time  of  laying  out  its 
track,  or  afterwards.' 

'  Hibernia  TJuderground  R.  R.  Co.  by  damages  paid,  ....  it  is  not  to  be 

e.  De  Camp,  47  N.  J.  L.  518;  54  Am.  implied  from  a  general  power,  given 

Rep.  197.  without  having  in  view  a  then  exist- 

''  Baltimore  etc.  R.  R.  Co.  v.  North,  ing  and  particular  need  therefor,  that 

28  Am.  &  Eng.  R.  R.  Gas.  36;  New  the  legislature  meant  to  subject  lands, 

Jersey  R.  R.  Co.  v.  Long  Branch,  39  devoted  to   a,  public  use   already  in 

K.  J.  L.  28;  Philadelphia  etc.  R.  R.  exercise,  to  one  which  might  thereafter 

Co.  V.  Philadelphia,  47   Pa.  St.    325;  arise." 

Iron  R.  R.  Co.  v.  Ironton,  19  Ohio  St.  '  Armington  v.  Barnet,  15  Vt.  745; 

299;  Old  Colony  etc.  R.  R.  Co.  v.  Ply  m-  40  Am.  Dec.  705. 

outh,   14  Gray,   144;  Chicago  etc.  R.  '  Hazen  v.  Essex  Co.,  12  Cush.  475; 

E.  Co.  u.  Lake,  71  111.  333;  Common-  "  In  re  Towanda  Bridge  Co.,  91  Pa. 

wealth  V.  Essex  Co.,  13  Gray,  239;  In  St.    216;    Red  River    Bridge   Co.    v. 

re  City  of  Buffalo,  68  N.  Y.  167;  the  Mayor,  1  Sneed,  176;  60  Am.  Dec.  143. 

court  saying:  "In  determining  whether  "Southwestern   etc.    R.    R.    Co.    v. 

a  power  generally  given  is  meant  to  Tel.  Co.,  46  Ga.  4;  12  Am.  Rep.  585; 

have  operation  upon  lands  already  de-  Texas  etc.  R.  R.  Co.  v.  Matthews,  60 

voted,  by  legislative  authority,  to   a  Tex.  215. 

public  purpose,  it  is  proper  to  consider  '  Forney  v.  R.  R.  Co.,  23  Neb.  465; 

the  nature  of  the  prior  public  work,  Cleveland  etc.  R.  R.  Co.  v.  Speer,  56 

the  public  use  to  which  it  is  applied.  Pa.  St.  325;  94  Am.  Deo.  84;  Wells  v. 

and  the  extent  to  which  that  use  would  R.  R.  Co.,  47  Me.  345;  Brocket  v.  R. 

be   impaired    or   diminished,    by   the  R.  Co.,  14  Pa.  St.  241;  53  Am.  Dec. 

taking  of  such  part  of  the  land  as  may  534. 

be  demanded  for  the  subsequent  pub-  '  Brocket  v.  R.  R.  Co.,  14  Pa.   St. 

lie  use.     If  both  uses  may  not  stand  241;  53  Am.  Deo.  534. 

together  with  some  tolerable  interfer-  '  Braiuard  v.  Clapp,  10  Cush.  6;  57 

enoe,  which  may  be  compensated  for  Am.  Deo.  74. 
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Illustrations. — A  statute  authorized  a  railroad  company 
to  take  for  railroad  purposes  land  occupied  by  another  railroad 
company,  and  provided  that  all  general  laws  relating  to  the 
taking  of  lands  for  railroad  purposes  should  govern  the  pro- 
ceedings. Held,  that  the  statute  was  constitutional,  although 
the  company  whose  land  was  taken  was  thereby  deprived  of 
part  of  its  business:  Eastern  R.  R.  Co.  V.  R.  R.  Co.,  Ill  Mass. 
125;  15  Am.  Kep.  13. 

§  3888.  Damages — In  General. — Property  within  the 
constitutional  provision  includes  both  the  land  itself  and 
every  right  which  accompanies  its  ownership  and  is  inci- 
dent thereto.'  Damages  are  recoverable  whenever  there 
is  a  direct  physical  disturbance  of  a  right,  either  public 
or  private,  which  the  plaintifif  enjoys  in  connection  with 
his  property,  and  which  gives  it  an  additional  value,  and 
the  plaintiff  sustains  a  special  damage  in  excess  of  that 
sustained  by  the  public  generally.''  The  constitutional 
remedy  to-  secure  just  compensation  by  corporations  for 
property  "  injured  or  destroyed "  in  the  construction  or 
enlargement  of  corporate  works  has  relation  to  such  in- 
juries to  one's  property  as  are  the  natural  and  necessary 
result  of  the  original  construction  or  enlargement  of  its 
works  by  a  corporation,  and  of  such  certain  character 
that  the  damages  therefor  may  be  estimated  at  the  time, 
and  paid  or  secured  in  advance,  as  provided  in  the  con- 
stitution. The  word  "injury,"  or  "injured,"  as  used  in 
the  constitution,  is  construed  to  mean  such  a  legal  wrong 
as  would  be  the  subject  of  an  action  for  damages  at  com- 
mon law.  For  such  injuries,  both  corporations  and  in- 
dividuals stand  upon  the  same  plane  of  responsibility.^ 
Where  part  only  of  the  plaintiff's  land  has  been  taken, 
the  injury  suffered  by  the  part  not  taken  must  also  be 
compensated  for.*     A  damage  to  property  from  changing 

'  Mills  on  Eminent  Domain,  sec.  31;  '  Rigney  v.  Chicago.  102  111.  64. 
Gulf  R.  R.  Co.  V.  Fuller,  63  Tex.  467;  ^  Pennsylvania  R.  R.   Co.   v.  Mar- 
Eaton  V.  R.  R.  Co.,  51  N.  H.  504;  12  chant,  119  Pa.  St.  541;  i  Am.  St.  Rep. 
Am.   Rep.   147;    Branson  v.  Philadel-  659. 

phia,  47  Pa.  St.  329;  McLauchliu  v.  *  See  note  to  Winona  etc.  R.  R.  Co. 

R.  R.  Co.,  5  Rich.  583.  t>.  Waldron,  11  Minn.  515,  in  88  Am. 
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the  grade  of  a  city  street  is  a  "taking"  within  the  consti- 
tutional requirement  of  compensation.'  The  erection  of 
a  bridge  within  half  a  mile  of  a  ferry,  tending  to  diminish 
the  profits  of  the  ferry  franchise,  is  within  the  prohibition 
of  the  constitution  as  to  the  taking  of  private  property.^ 
The  recovery  may  include  prospective  as  well  as  past 
damages.' 

§  3889.      Damages  —  In   Taking  by  Railroads.  —  The 

measure  of  damages  of  a  land-owner  for  injuries  to  his 
land  by  the  construction  of  a  railroad  over  it  includes  all 
damages,  direct  and  consequential,  present  and  prospect- 
ive, certain  and  contingent,  which  may  fairly  result  to 
the  land-owner  by  the  loss  of  his  property  and  rights,  and 
the  injuries  thereto.*  The  measure  of  damages  for  build- 
ing a  railroad  through  a  man's  land  is  the  difference  be- 
tween the  value  of  the  land  before  the  road  was  built  and 
its  value  after  the  road  is  finished.'  Thus  damages  are 
recoverable  for  the  cutting  and  filling  of  land,  the  making 
of  embankments  and   excavations;'   injuries  to    crops;" 

Dec.  11.3-121;   Walker  v.  R.  R.  Co.,  Rep.  257;  Johnson  u.  Parkersburg,  16 

103  Mass.  10;  4  Am.  Rep.  509;  John-  W.  Va.  402;   37  Am.  Rep.   779;   Har- 

son  V.  City  of  Boston,  130  Mass.  452;  mon  v.  Omaha.  17  Neb.  548;   52  Am. 

Edniands  v.  City  of  Boston,  108  Mass.  Rep.  420;  Sheehy  ».  R.  R.  Co.,  94  Mo. 

535;   Brown  v.  Beatty,  34  Miss.  227;  574;  4  Am.  St.  Rep.  396. 

69  Am.  Dec.  389;   Dearborn  v.  R.  R.  '  Mason  v.  Harper's   Ferry  Bridge 

Co.,  24  N.  H.  179;  Virginia  etc.  R.  R.  Co.,  17  W.  Va.  396. 

Co.  V.  Henry,  8  Nev.  175;  Raleigh  etc.  "  Elizabeth  etc.  R.  R.  Co.  v.  Combs, 

R.  R.  Co.  V.  Wicker,  74  N.  C.  220;  10  Bush,  382;  19  Am.  Rep.  67;  Fowle 

Snyder   v.   R.    R.    Co.,    25   Wis.    60;  v.  R.  R.  Co.,  112  Mass.  334;    17  Am. 

Bigelow  V.  R.  R.  Co.,  27   Wis.  478;  Rep.  106. 

Chapman  v.  R.  R.  Co.,  33  Wis.  629;  *  Johnson   v.  R.  R.  Co.,  35  N.   H. 

Washburn  v.  R.  R.  Co.,  59  Wis.  364;  569;  69  Am.  Deo.  560. 

Springfield  etc.  R.  R.  Co.  v.  Rhea,  44  *  Hornstein  v.  R.  R.  Co.,  51  Pa.  St. 

Ark.  258;    Tonica  etc.  R.  R.  Co.    v.  87;  Harvey  ti.  R.  R.  Co.,  47  Pa.  St.  428. 

Unsioker,  22  111.  221;  St.  Louis  etc.  ^Kansas    City   etc.    R.    R.    Co.    v. 

R.  R.  Co.  V.  Capps,  67  111.  607;  Keiths-  Story,  96  Mo.  611;  Cummins  v.  R.  R. 

burg  etc.  R.  R.  Co.  v.  Henry,  79  III.  Co.,  63  Iowa,  397;  Little  Rock  etc.  R. 

290;   Wilmes  V.  R.  R.   Co.,  29  Minn.  R.  Co.  v.  Allen,  41  Ark.  431;  Missouri 

242;  Lake  Shore  etc.  R.  R.  Co.  v.  R.  Pacific  Co.  v.  Hays,  15  Neb.  224;  Re- 

R.  Co.,  100  111.  21;  Chicago  etc.  R.  R.  pablican  Valley  R.  R.  Co.  v.  Linn,  15 

Co.  V.  Smith,  111  111.  363;   Richmond  Neb.  234;  Wilmington  etc.  R.  R.  Co. 

e^c.  Road  Co.  v.  Rogers,  1  Duvall,  135;  v.  Staufifer,  60  Pa.  St.  374;  100  Am. 

Vicksburg  etc.  R.  R.  Co.  v.  Dillard,  35  Dec.  574. 

La.  Ann.  1045;  Bangor  etc.  R.  R.  Co.  '  Lance  v.  R.  R.  Co..  57  Iowa,  636; 

V.  McComb,  60  Me.  290;  Presbrey  v.  Gilmore  v.  R.  R.  Co.,  104  Pa.  St.  275; 

R.  R.  Co.,  103  Mass.  1.  Lafferty  v.  R.  R.  Co.,  124  Pa.  St  297- 

1  MoElroy  ii.  Kansas  City,  21  Fed.  10  Am.  St.  Rep.  587. 
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the  risk  from  fire;*  obstruction  to  ingress  and  egress  by 
embankments  and  ditches;^  or  by  trains  of  cars  allowed 
to  stand  upon  the  company's  track;'  the  necessity  for  pre- 
cautions to  protect  the  owner's  family  and  his  live-stock 
from  accident;*  the  inconvenience  of  having  lands  tem- 
porarily thrown  open;*  the  smoke,  dust,  and  noise  of 
trains;*  damages  likely  to  result  from  necessary  and  prop- 
erly executed  blasting;'  the  fact  that  building  and  oper- 
ating the  railroad  will  interfere  with  the  business  of  a 
mill  by  making  it  unsafe  to  drive   horses  near  it,  and 

damages  to  the  owner  of  lands  taken 
for  a  railroad,  the  exposure  of  his  re- 
maining land  and  buildings  to  fire 
from  the  railroad  engines  may  be  taken 
into  consideration,  notwithstanding 
the  company  is  by  statute  liable  for 
any  fire  so  caused;  but  the  benefits 
which  the  owner,  in  common  with 
others,  derive  from  the  railroad  cannot 
be  considered  to  reduce  his  damages: 
Adden  v.  R.  K  Co.,  55  N.  H.  413;  20 
Am.  Bep.  220.  The  owner  is  not  en- 
titled to  compensation  for  the  increased 
rates  of  insurance  which  he  may  have 
to  pay  because  of  the  danger  to  iis 
property  from  locomotives;  Patten  v. 
R.  R.  Co.,  33  Pa.  St.  426;  75  Am. 
Dec.  612. 

2  Little  Rock  etc.  R.  R.  Co.  ». 
Allen,  41  Ark.  431;  Kansas  City  etc. 
R.  R.  Co.  V.  Story,  96  Mo.  611;  Hot 
Springs  R.  R.  Co.  v.  Williamson,  45 
Ark.  429;  Sherwood  v.  R.  R.  Co.,  21 
Minn.  127.  But  see  Cumberland  Val- 
ley R.  R.  Co.  V.  Rhoadarmer,  107  Pa. 
St.  214. 

'  Union  R.  R.  etc.  Yard  Co.  v. 
Moore,  80  Ind.  458;  5  Am.  &  Eng.  R. 
R.  Gas.  346;  Mahady  v.  R.  R.  Co., 
91  N.  Y.  148;  43  Am.  Rep.  661. 

*  Little  Rock  etc.  R.  R.  Co.  v.  Allen, 
41  Ark.  431. 

*  St.  Louis  etc.  R.  R.  Co.  v.  Kirby, 
104  111.  345. 

^  Little  Rock  etc.  R.  R.  Co.  u.  Allen, 
41  Ark.  431;  Blue  Earth  Co.  v.  R.  R. 
Co.,  28  Minn.  503;  10  Am.  &  Eng.  R. 
R.  Cas.  209.  Contra,  Dimmick  v. 
R.  R.  Co.,  58  Iowa,  637. 

'  Dodge  V.  County  Commissioners,  3 
Met.  380;  Brown  v.  R.  R.  Co.,  5  Gray, 
35;  Whitehouse  v.  R.  R.  Co.,  52  Me.' 
208. 


'  The  danger  of  negligent  fire  is  not 
to  be  taken  into  consideration,  because 
for  this  an  action  of  tort  will  lie: 
Kansas  City  R.  R.  Co.  v.  Kregelo,  32 
Kan.  608.  But  the  risk  of  fire  which 
may  remain,  after  presuming  that  the 
company  will  take  every  needful  pre- 
caution, constitutes  an  element  of 
damage,  which  may  be  considered  in 
the  award:  Kansas  City  etc.  R.  R.  Co. 
V.  Kregelo,  32  Kan.  608;  Texas  etc.  R. 
R.  Co.  V.  Cella,  42  Ark.  528;  Little 
Bock  etc.  R.  R.  Co.  v.  Allen,  41  Ark. 
431;  Keithsburg  R.  R.  Co.  v.  Henry, 
79  111.  290;  Setzler  v.  R.  R.  Co.,  112 
Pa.  St.  56;  Bangor  etc.  R.  R.  Co.  v. 
McComb,  60  Me.  290;  Chapman  v.  R. 
R.  Co.,  33  Wis.  629;  Pierce  v.  B.  R. 
Co.,  105  Mass.  199;  Colvill  v.  R.  R. 
Co.,  19  Minn.  283;  Curtis  d.  R.  R. 
Co.,  20  Minn.  28;  Stillman  v.  R.  R. 
Co.,  34  Minn.  420;  Adden  v.  R.  R.  Co., 
55  N.  H.  413;  2Q  Am.  Rep.  220;  Som- 
erville  etc.  R.  R.  Co.  v.  Doughty,  22 
N.  J.  L.  495;  In  re  Utica  R.  R.  Co.,  56 
Barb.  456;  Oregon  R.  R.  Co.  v.  Barlow, 
3  Or.  311.  But  see  contra,  holding 
that  the  damage  resulting  from  the 
fear  of  fire  to  buildings  and  crops  is 
too  remote  and  speculative  to  be  taken 
into  account,  Rodemacher  v.  R.  R. 
Co.,  41  Iowa,  297;  20  Am.  Rep.  592; 
Lance  v.  R.  R.  Co.,  57  Iowa,  639; 
Fremont  etc.  R.  B.  Co.  v.  Whalen,  11 
Neb.  585;  Gilmore  v.  R.  B.  Co.,  104 
Pa.  St.  275;  Sunbury  etc.  B.  R.  Co. 
V.  Hummell,  27  Pa.  St.  99;  Lehigh 
Valley  R.  R.  Co.  v.  Lazarus,  28  Pa.  St. 
203;  Patten  v.  R.  B.  Co.,  33  Pa.  St. 
426;  75  Am.  Dec.  616;  Wooster  v. 
R.  R.  Co.,  57  Wis.  311;  Jones  w.  R. 
R.  Co.,  68  111.  380;  Hatch  v.  R.  R. 
Co.,    19  Ohio  St.   92.     In   awarding 
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dangerous  and  inconvenient  for  persons  going  to  and  from 
it;'  the  inconvenience  and  danger  of  carrying  on  a  farm 
divided  by  the  railway;^  the  fact  that  the  land-holder  is 
obliged  to  build  additional  fences;'  the  turning  of  surface 
water  upon  the  land,  by  an  embankment;*  the  preventing 
the  flow  of  surface  water  from  one  part  of  the  farm  to  an- 
other.^ The  effects  of  noise,  smoke,  soot,  and  the  like,  are 
not  distinct  elements  of  damage,  but  in  estimating  the 
depreciation  in  value  of  the  entire  tract,  these  causes  may 
be  considered,  in  so  far  as  the  annoyance  and  inconve- 
nience arising  therefrom  are  increased  by  reason  of  and  as 
an  incident  to  the  taking  of  a  part  of  the  land."  In  assess- 
ing the  damages  occasioned  to  the  owner  of  a  messuage 
by  the  taking  of  his  lands  for  the  construction  of  a  rail- 
road, the  depreciation  of  value  arising  from  the  proximity 
of  the  road  and  the  running  of  trains  should  be  consid- 
ered only  so  far  as  it  is  due  to  proximity  secured  by  means 
and  as  a  result  of  such  taking.^ 

But  the  following  have  been  held  not  to  be  proper  ele- 
ments of  damages,  because  either  too  remote  or  specula- 
tive, viz.:  The  liability  of  teams  of  horses  to  be  frightened, 
and  the  probable  injury  to  them  and  to  persons  resulting 
therefrom;'  the  increased  risk  to  an  orchard,  by  reason  of 
leaving  it  more  free  of  access  to  persons  traveling  along 
the  railroad,  and  to  tramps  and  employees  of  the  railroad 

1  VPesteru  Pennsylvania  R.  R.  Co.  considered  as  an  element  of  damage: 

„.  Hill,  56  Pa.  St.  460.  Winona  etc.  R.  R.  Co.  v.  Waldron,  11 

>  McReynolds  v.  B.  R.  Co.,  106  111.  Minn.  515;  88  Am.  Deo.  100. 

152;  Peoria  etc.  R.  R.  Co.  v.  Sawyer,  «  Walker  «.  R.  R.  Co.,  103  Mass.  10; 

71  111.  361;  Vioksburg  etc.  R.  R.  Co.  4  Am.  Rep.  509;  Wichita  etc.  R.  R. 

V.  Dillard,  35  La.  Ann.  645.  Co.  v.  Kuhn,  38  Kan.  104;  Pumpelly  v. 

s  Evansville  R.  R.  Oo.  v.  Fitzpatrick,  Green  Bay  Co.,  13  Wall.  166. 

10  Ind.   120;  Evansville  R.  R.  Co.  v.  '  Pflegar  v.   R.    R.    Co.,   28   Minn. 

Stringer,   10  Ind.  551;  Evansville  R.  510. 

R.  Co.  V.  Cochran,  10  Ind.  560;  Sacra-  «  Walker  v.  R.  R.  Co.,  103   Mass, 

mento  Valley  R.  R.  Co.  v.  Moffatt,  6  10;  4  Am.  Rep.  509. 

Cal.  74;  Louisville  etc.  R.  R.  Co.  v.  '  Walker  v.  R.  R.  Co.,  103  Mass. 

Glazebrook,  1  Bush,  325;  Winona  etc.  10;  4  Am.  Rep.  509. 

R.  R.   Co.  V.  Denman,  10  Minn.  267.  '  Guess  v.  R.    R.   Co.,  72  6a.   320; 

But  if  the, company  is  compelled   by  Atchison  etc.  R.  R.   Co.  v.  Lyon,  24 

statute    to    construct    and    maintain  Kan.  745.    Contra,  Wooster  v.  R.  R. 

fences,  such  additional  cost  cannot  be  Co.,  57  Wis.  311. 
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company;'  the  possibility  of  future  changes  in  the  plans 
of  the  company  taking  the  land;^  an  injury  to  personalty 
or  the  cost  of  removing  it  from  the  land  taken;'  incon- 
venience and  delay  by  having  to  convey  his  manufactures 
across  the  railroad  and  by  reason  of  the  obstruction  of 
trains  passing  along  it;''  loss  resulting  to  the  owner  from 
the  removal  of  an  embankment  built  by  the  company;* 
or  from  the  obstruction  of  a  public  highway." 

§  3890.  Damages  —  Incidental  Injuries.  —  For  mere 
incidental  or  consequential 'injuries  suffered  by  a  person 
from  the  taking  of  property  for  public  use,  no  compensa- 
tion is  recoverable.'  The  law  makes  no  provision  for 
compensation  for  an  injury  occasioned  by  the  construc- 
tion of  a  road  to  any  person  from  whom  no  land,  estate, 
or  materials  are  taken.*  A  railroad  company  which  con- 
structs its  road  in  a  prudent  and  reasonable  manner  is 
not  liable  to  individuals  for  consequential  damages  to 
their  premises  caused  by  the  building  of  an  embankment 
upon  an  adjoining  public  highway  which  such  railroad 
crosses.'  But  in  some  states  it  is  held  that  where  the  con- 
struction or  operation  of  a  railroad  or  other  public  work 
results  in  damage,  though  only  consequential,  damages 
are  recoverable."*     Where  a  railroad  company  has  been 

'  Kansas    City   etc.    R.    R.    Co.    v.  quenoes  falling  upon  some  one.     But 

Kregelo,  32  Kan.  608.  the   loss  is   damnum  absque  injuria " .' 

■'  Russell  V.  R.  R.  Co.,  33  Minn.  210.  Whittier  v.   R.   R.  Co.,   38   Me.  26; 

'  In  re  New  York  Central  etc.  R.  R.  Roohette  v.  R.  R.   Co.,  32  Minn.  201; 

Co.,  35   Hun,  306;    In  re  New  York  Richardson  v.  R.  R.    Co.,  25  Vt.  465; 

etc.  R.  R.  Co.,  35  Hun,  633.  60  Am.  Dec.  283;  Struthers  v.  R.  R. 

*  Patten  V.  R.  R.  Co.,  33  Pa.  St.  426;  Co.,    87   Pa.  St.  282;    Cleveland   etc. 
75  Am.  Deo.  612.  R.  R.  Co.  v.  Speer,   56  Pa.  St.    325; 

*  Wabash  etc.  R.  R.  Co.  v.  MoDou-  94  Xm.  Deo.  84;  Radcliff  v.  Brooklyn, 
gall,  126  111.  Ill;  9  Am.  St.  Rep.  539.  4  N.  Y.  195;  53  Am.  Dee.  357;  In  re 

«  Gear  v.  R.  R.  Co.,  43  Iowa,  83.  Philadelphia  R.  R.  Co.,  6  Whart.  25; 

'  In  Cooley  on  Constitutional  Law,  36  Am.  Dec.  202. 

338,  the  author  says:  "Loss  to  some  ^  Rogers  v.  R.  R.  Co.,   35  Me.   319. 

one  is  almost  a  necessary  incident  of  '  Richardson  o.  R.   R.   Co.,   25  Vt. 

any  exercise  of  governmental  author-  465;  60  Am.  Dec.  283. 

ity;  a   tax  law  cannot  be  changed,  a  ^^  Chicago  etc.   R.  R.  Co.  v.  Ayres, 

street  opened  or  graded,  a  county  seat  106  111.  511;   Dearborn  v.  R.  R.  Co., 

changed,  a  new  town  set  off  from  an  24  N".   H.  179;  Republican  Valley  R. 

old,  or  anything  else  of  public  impor-  R.  Co.  v.  Fellows,  16  Neb.  169;  Brown 

tauce  done,  without   injurious  conse-  v.  R.  R.  Co.,  71  Mass.  35. 
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authorized  by  law  to  lay  its  tracks  in  the  streets  of  a  city, 
an  abutting  owner  cannot  maintain  an  action  against  such 
company  upon  an  allegation  that  its  track  was  laid  so 
near  his  premises  as  not  to  leave  sufficient  space  for  a 
vehicle  to  stand;  that  he  and  his  family  are  thereby  in- 
commoded in  leaving  their  residence  and  returning  to 
it;  and  that  the  rental  value  of  his  property  is  thereby 
greatly  depreciated.^  This,  of  course,  does  not  exclude 
the  right  of  recovery  for  damages  accruing  by  reason  of 
the  work  having  been  negligently  or  wantonly  done;  for 
"all  the  authorities  concur  that  an  injury  to  private  rights 
or  property,  committed  through  negligence  or  willful  mis- 
conduct, even  though  in  pursuit  of  a  lawful  purpose,  may 
be  redressed  by  an  action."^  Thus  where  a  corporation, 
authorized  to  build  a  railway  upon  a  line  selected  by 
themselves,  and  to  cross  public  highways,  restoring  them 
to  their  original  usefulness,  in  crossing  a  highway  near 
the  plaintiff's  premises,  raised  an  embankment  which 
obstructed  free  access  to  and  otherwise  injured  his  prop- 
erty, they  were  held  liable  for  the  damages.' 

Illustrations.  —  The  state  constructed  a  canal  near  a  river. 
This  caused  a  change  in  the  flow  of  the  waters  of  the  river,  so 
that  land  on  the  side  opposite  to  the  canal  was  injured.  Held, 
that  for  such  a  consequential  injury  the  state  was  hot  liable 
under  the  constitutional  prohibition  against  the  taking  of  pri- 
vate property  for  public  use  without  compensation:  Oreen  v. 
State,  73  Gal.  29.  A  party  has  two  or  more  distinct  and 
separate,  but  adjoining,  farms,  through  but  one  of  which 
a  railroad  passes.  Held,  that  he  cannot  be  allowed  compen- 
sation for  damages  to  the  adjoining  farm,  for  injury  claimed  to 
have  resulted  from  the  construction  of  the  road:  Minnesota 
Valley  R.  R.  Co.  v.  Doran,  15  Minn.  230.  A  railroad  company 
erected  upon  property  owned  by  it  in  fee,  and  fronting  on  one 
side  of  a  street,  a  viaduct,  or  elevated  roadway,  and  railroad 
thereon,  and  operated  it  for  the  transportation  of  passengers 
and  freight  by  steam.  In  consequence  of  the  noise,  smoke,  and 
dust  arising  from  the  use  of  the  engines  and   cars,  and  neces- 

1  Kellinger  v.  R.  R.  Co.,  50  N.  Y.  206;  Tate  o.  R.  R.  Co.,  64  Mo. 
206.  149. 

•'  Kellinger  v.  R.  R.  Co.,  50  N.  Y.        "Fletuhera.  R.  R.  Co.,  25  Wend.  462. 
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sarily  incident  to  the  use  of  the  property  as  a  steam-railroad, 
injury  was  done  to  the  plaintiff's  property  on  the  opposite  side 
of  the  street,  no  part  of  which  property,  or  any  right  of  way,  or 
other  appurtenance  thereunto  belonging,  had  been  taken  or 
used  in  the  erection  or  construction  of  the  road.  In  an  action 
on  the  case  to  recover  damages  for  such  injuries,  held,  that  the 
court's  instruction  to  the  jury  that  the  plaintiff  was  entitled 
to  recover,  and  that  the  legal  measure  of  damages  was  the  dif- 
ference between  the  market  value  of  the  property  before  the 
railroad  was  built  and  its  market  value  after  the  completion  of 
the  structure,  was  erroneous:  Pennsylvania  R.R.  Co.  v.  Lippin- 
cott,  116  Pa.  St.  472;  2  Am.  St.  Rep.  618. 

§3891.  The  Interest  Appropriated.  —  When  land  is 
taken  for  a  public  use  the  fee  is  not  in  general  appropri- 
ated, but  an  easement  only  is  taken,  and  the  easement 
consists  in  the  right  to  make  use  of  the  land  for  the  par- 
ticular purpose,  and  for  no  other.  When,  under  such  cir- 
cumstances, the  use  ceases,  the  owner  is  restored  to  his 
former  estate.'  The  general  rule  in  this  country  is,  that 
railroad  companies,  by  virtue  of  their  compulsory  powers 
in  taking  lands,  acquire  no  absolute  fee-simple,  but  only 
the  right  to  use  the  lands  for  their  purposes;  and  where 
compensation  is  to  be  made  for  the  value  of  the  use  ap- 
propriated, in  estimating  such  value,  what,  if  anything, 
would  be  left  to  the  land-owner  of  value,  consistent  with 
the  enjoyment  of  the  easement  by  the  railroad  company, 
should  also  be  considered.^ 

§  3892.  New  Use.  —  If,  after  the  land  has  been  taken 
for  a  public  purpose,  it  becomes  important  to  make  use 
of  it  for  any  other  public  use  than  that  to  which  it  was 
devoted  by  the  first  appropriation,  and  this  is  done,  the 
original  owner  becomes  entitled  to  a  new  assessment 
of  compensation.'  It  is  a  new  use  where  a  highway  is 
afterwards  taken  for  a  steam-railroad.'    So  is  the  laying  of 

'  Cooley  on  Constitutional  Law,  338;        *  Cooley    on    Constitutional    Law, 

Kansas  Cent.  R.  R.   Co.  v.  Allen,  22  338. 
Kan.  285;  31  Am.  Rep.  190.  *  ImUy  v.  R.  R.  Co.,  26  Conn.  249; 

2  Alabama  etc.  R.  R.  Co.  v.  Burkett,  68  Am.  Deo.  392;  Wager  i).  R.  R.  Co., 

42  Ala.  83.  25  N.  Y.   526;    Cooley  on  Couatitu- 
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underground  gas-pipes  in  a  country  highway.'  It  is  not 
a  new  use  where  land  taken  for  a  highway  is  afterwards 
taken  for  a  plank  road  or  a  turnpike  road;^  nor  where  a 
city  street  is  afterwards  appropriated  for  a  street  rail- 
road,' or  for  telegraph  poles/  Where  land  is  taken  for  a 
city  street,  it  is  taken  for  all  the  purposes  to  which  city 
streets  are  usually  devoted;  for  sewers,  and  the  laying  of 
water,  gas,  and  steatn  pipes,  as  well  as  for  passage  of  men 
and  teams,  and  for  all  such  improved  methods  of  passage 
and  carriage  as  may  come  into  use,  and  as  may  not  be 
"inconsistent  with  the  enjoyment  of  the  way  for  other  cus- 
tomary uses.* 


§  3893.     What  not  Included  in  Assessment  of  Damages. 
—  The  damages  recoverable  in  eminent  domain  proceed- 


tional  Limitations,  547;  Dillon  on 
Municipal  Corporations,  sec.  704; 
Davis  V.  Mayor  of  New  York,  14  N. 
Y.  507;  67  Am.  Dec.  186;  Williams  v. 
R.  R.  Co.,  16  N.  Y.  97;  69  Am.  Deo. 
651;  Bloomfield  Gas  Co.  v.  Calkins, 
62  N.  Y.  386;  Hinchman  v.  R.  R.  Co., 
17  N.  J.  Eq.  75;  86  Am.  Dec.  252; 
Starr  v.  R.  R.  Co.,  24  N.  J.  L.  599; 
Eaton  V.  R.  R.  Co.,  5X  N.  H.  504;  12 
Am.  Rep.  147;  Elliott  v.  R.  R,  32 
Conn.  580;  South  Carolina  R.  R.  Co. 
■0.  Steiner,  44  Ga.  546;  Indianapolis 
etc.  R.  R.  Co.  V.  Hartley,  67  111.  439; 
Cox  V.  R.  R.  Co.,  48  Ind.  178;  Kuche- 
man  «.  R.  R.  Co.,  46  Iowa,  366;  South- 
ern Pacific  R.  R.  Co.  v.  Reed,  41  Cal. 
256;  R.  R.  Co  V.  Scumeirer,  7  Wall. 
289;  48  Ind.  178;  Stone  v.  R.  R.  Co., 
68  lU.  394;  18  Am.  Rep.  556;  Cook  v. 
R.  R.  Co.,  30  Iowa,  94;  6  Am.  Rep. 
649;  Perry  v.  R.  R.  Co.,  55  Ala.  413;  28 
Am.  Rep.  740;  Jersey  City  R.  R,  Co., 
V.  R.  R.  Co.,  20  N.  J.  Eq.  61.  Or  an 
elevated  railroad:  Story  v.  R.  R.  Co., 
90  N.  Y.  122;  43  Am.  Rep.  146.  Contra, 
In  re  Philadelphia  etc.  R.  R.  Co.,  6 
Whart.  25;  36  Am.  Deo.  202.  Aliter 
where  the  owner  does  not  own  the  fee: 
Grand  Rapids  etc.  R.  R.  Co.  v.  Heisel, 
38  Mich.  62;  31  Am.  Rep.  306;  Stet- 
son V.  R.  R.  Co.,  76  111.  74. 

'  Sterling's  Appeal,  111  Pa.  St.  35; 
56  Am.  Rep.  247. 


"  Murray  v.  Commissioners,  12  Met. 
455. 

'  Elliott  V.  R.  R.  Co.,  32  Conn.  579; 
People  V.  Kerr,  27  N.  Y.  188:  Milhan 
V.  Sharp,  15  Barb.  201;  Cincinnati  etc. 
R.  R.  Co.  V.  Cumminsville,  14  Ohio  St. 
523;  South  Carolina  R.  R.  Co.  v.  Steiner, 
44  Ga.  546;  Peddioord  v.  R.  R.  Co.,  44 
Md.  463;  Barney  v.  Keokuk,  94  U.  S. 
324;  Attorney-General  v.  R.  R.  Co.,  125 
Mass.  515;  28  Am.  Rep.  264;  Newell 
V.  R.  R.  Co.,  35  Minn.  112;  59  Am. 
Rep.  303;  Hinchman  v.  R.  R.  Co.,  17 
N.  J.  Eq.  75;  86  Am.  Deo.  252;  Jersey 
City  etc.  R.  R.  Co.  v.  R.  R.  Co.,  20 N. 
J.  Eq.  61;  Hiss  v.  R.  R.  Co.,  52  Md. 
242;  36  Am.  Rep.  371;  West  Jersey  R. 
R.  Co.  V.  R.  R.  Co.,  34  N.  J.  Eq.  164. 
A  horse-railroad  may  not  be  laid  in  a 
city  street  solely  as  a  freight-transfer 
track  between  two  steam -railroads 
without  compensation  to  the  adjoin- 
ing land-owners;  and  this  is  so 
although  the  street  is  on  land  made 
by  filling  below  low-water  mark  in  a 
navigable  river  or  lake:  Carli  v.  R.  R. 
Co.,  28  Minn.  373;  41  Am.  Rep. 
290. 

*  Pierce  v.  Drew,  136  Masis.  75;  49 
Am.  Rep.  7.  Contra,  Board  of  Trade 
Tel.  Co.  V.  Barnett,  107  111.  507;  47 
Am.  Rep.  453. 

*  Cooley  on  Constitutional  Law, 
340. 
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ings  to  acquire  a  right  of  way  for  a  railroad  are  such  as 
may  result  from  building  and  operating  the  road  in  a 
reasonably  proper  and  skillful  manner,  so  as  to  avoid  the 
infliction  of  all  loss  and  injury  not  necessarily  resulting 
from  thus  building  and  operating  the  road.  Hence,  if  the 
road  is  not  so  built  or  operated,  the  owner  of  the  land  at 
the  time  of  any  injury  accruing  from  the  want  of  proper 
skill  and  care  may  recover  therefor.*  The  assessment  of 
damages  against  a  railroad  for  taking  land  does  not  in- 
clude damages  occasioned  to  the  owner  by  the  diversion 
by  the  railroad  of  a  natural  stream.^ 

Illustrations.  — A  person  released  a  railroad  corporation 
from  all  claim  of  damages  on  account  of  the  construction  of  the 
road  over  his  land.  Held,  not  to  operate  against  his  claim  for 
damages  resulting  from  the  road's  being  built  over  the  land  of 
another:  Eaton  v.  B.  R.  Co.,  51  N.  H.  504;  12  Am.  Kep.  147. 

§  3894.     Who  Entitled  to  Oompensation—"  Owner."  — 

Every  one  having  an  interest  in  the  property  taken,  which 
will  be  impaired  by  the  taking,  is  included  in  the  term 
"  owner,"  and  is  entitled  to  compensation."  Thus  the  fol- 
lowing are  included:  Homesteaders  upon  public  lands;* 
vendors  of  lands  not  yet  conveyed;^  holders  of  bonds  for 

'  Ohio  etc.  R.  R.  Co.  v.  Wachter,  owner  of  the  land  they  wish  to  ac- 

123  111.  440;  5  Am.  St.  Rep.  532.  quire,  and  make  him  a  party;  and  the 

^  Stodghill  V.  R.  R.  Co.,  43  Iowa,  petition    assumes    his   title.     He,   in 

26;  22  Am.  Rep.  211.  turn,  is  not  called  upon  to  prove  his 

^  Mills  on  Eminent  Domain,  sec.  65;  title;  it  stands  conceded.  The  oom- 
Dietriehs  v.  R.  R.  Co.,  14  Neb.  355;  missiouers  have  no  jurisdiction  of  the 
Tompkins  v.  R.  R.  Co.,  21  S.  0.  420;  question  of  title,  —  only  of  that  of  dam- 
State  «.  Runyon,  24  N.  J.  L.  256;Rentz  ages:  Peoria  etc.  R.  R.  Co.  v.  Laurie, 
V.  Detroit,    48   Mich.   544;   Ex   parte  63  111.  264. 

Jennings,  6  Cow.   51S;   16  Am.   Dec.  *  Burlington  etc.  R.  R.  Co.  v.  John- 

447;  Ashby  v.  R.  R.  Co.,  5  Met.  368;  son,  38  Kan.  142. 

38  Am.  Dec.  426.     Damages  assessed  *  New  York  etc.  R.  R.  Co.  v.  Stanley, 

for  the  value  of  land  taken  for  a  rail-  34  N.  J.  L.  55;  Ten  Brooke  v.  Jahke, 

road,  though  a  trespasser  was  in  pos-  77  Pa.  St.  392;  Milwaukee  etc.  R.  R. 

sesion   at  the   time  and  claimed   the  Co.  v.  Strange,  63  Wis.  178;  Pomeroy 

damages,  should  be  paid  to  the  owner:  v.   R.   R.   Co.,  25  Wis.  641;  AUyu  v. 

Rooney  v.   R.   R.   Co.,   6    Cal.   638.  R.  R.  Co.,  4  R.  I.  457;  McLendou  v. 

Proceedings  to  condemn  lands  for  use  R.  R.  Co.,  54  Ga.  293;  Verdier  v.  R. 

of  a  corporation,  in  virtue  of  the  right  R.  Co.,  15  S.  C.  476;  Galveston  etc. 

of  eminent  domain,  do  not  involve  the  R.    R.    Co.    v,    Pfeuffer,   56   Tex.   66; 

question  of  title  to  the  laud.     The  Indiana  etc.  R.  R.  Co.  ».  Allen,  100 

petitioners  must    ascertain  the  true  lud.  409. 
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deeds;'  landlords  and  tenants;  lessors  and  lessees;*  the 
holders  of  equitable  interests;'  cestuis  que  trust;*  executors 
of  active  trusts;'  mortgagors  and  mortgagees;'  mortgagees 
of  leaseholds;'  owners  of  easements;'  owners  of  private 
ways'  and  of  rights  in  public  common;'"  married  women 
with  separate  estates;*'  owners  of  reversionary  interests;" 
tenants  for  life;*'  remaindermen;"  residuary  legatees;'* 
heirs; '*  widows  in  whom  the  right  of  dower  has  vested;" 
persons  having  divided  interests."  But  mere  inchoate 
rights  are  not  included;  as  rights  of  dower  and  curtesy, 
the  husband  or  wife  being  yet  alive;"  and  judgment  liens, 
or  liens  by  attachment  upon  mesne  process;'"  or  a  licensee 
under  a  parol  license  from  the  owner ;^'  or  a  person  who  is 
in  possession  of  one  of  several  tracts,  but  who  has  no  title 
thereto  or  interest  therein  (the  land  belonging  to  the 

I  St.  Louis  R.  R.  Co.  v.  Wilder,  17    Co.,  54  N.  H.  545;  In  re  Boston  etc. 
Kan.  239;  Bird  ».  R.  R.  Co.,  34  L.  J.     R.  R.  Co.,  31  Hun,  461. 


Com.  P.  366;  Tasker  v.  Small,  7  L.  J. 
Ch.  19;  Wiley  ».  R.  R.  Co.,  18  L.  J, 
Ch.  201. 
"  Commissioners  v.   Wood,   10  Pa. 


'  Philadelphia  R.  R.  Co.  ».  Williams, 
54  Pa.  St.  103. 

'•  Bell  V.  R.  R.  Co.,  1  Grant  Cas.  105. 
"  Tennessee   R.  R.  Co.  v.  Love,  3 


St.   93;  49  Am.  Dec.  582;   Baltimore  Head,  63;  State  v.  Hulick,  33  N.  J.  L. 

etc.  R.  R.  Co.  V.  Thompson,  10  Md.  307. 

76;  Biddle  v.  Hussman,  23  Mo.  597;  "  HoUingsworth  v.   R.  R.  Co.,   63 

Lawrence  v.  Boston,  119  Mass.  126;  Iowa,  443. 


Cobb  V.  Boston,  109  Mass.  438;  Parka 


'  Coleough  V.  R.  R.  Co.,  2  Head, 


V.  Boston,  15  Pick.  198;  Pennsylvania    171;   Burbridge  v.  R.  R.  Co.,  9  Ind. 
R.  R.  Go.  V.  Eby,  107  Pa.   St.  166;    546;  Harrisburg  v.  Crangle,  3  Watts  & 


Getz  V.  R.  R.  Co.,  105  Pa.  St.  547; 
North  Pennsylvania  R.  R.  Co.  i;. 
Davis,  26  Pa.  St.  238;  Frost  v.  Earr 
nest,  4  Whart.  86;  Snell  v.  R.  R.  Co., 
3  Utah,  192. 

»  Seunott  V.  R.  R.  Co.,  59  Vt.  226; 
Martin  v.  R.  R.  Co.,  35  L.  J.  Ch.  795; 
L.  R.  1  Eq.  145. 

'  Reed  v.  R.  R.  Co.,  105  Mass.  303. 

'  People  V.  Robinson,  29  Barb.  77. 

«  Adams  v.  R.  R.  Co.,  57  Vt.  240, 
660;  Piatt  v.  Bright,  29  N.  J.  Eq.  128 


S.  460. 

"  Bentonville  R.  R.  Co.  «.  Baker,  45 
Ark.  252. 

'^  Shelton  v.  Derby,  27  Conn.  414. 

^*  Boonville  v.  Ormrod's  Adm'r,  26 
Mo.  193. 

"  New  Orleans  R.  R.  Go.  v.  Freder- 
ick, 46  Miss.  1;  Columbia  Bridge  Co. 
».  Geisse.  35  N.  J.  L.  558. 

'8  Galveston  etc.  R.  R.  Co.  v.  Pfeuf- 
fer,  56  Tex.  66. 

"  McCraoken  v.  Hayward,  2  How. 


Cool  V.  Crommet,   13  Me.  250;  Breed    608;  Towne  v.  Smith,  1  Wood.  &  M. 
V.  Gray,  5  Gray,  470,  note;  Sherwood    134;  Lawrence  v.  Miller,  2  N.  Y.  245; 


V.  Lafayette,  109  Ind.  411;  58  Am.  Rep. 
414. 


Moore  v.  New  York,  4  Sand.  456;  8 
N.  Y.   110;  59  Am.  Deo.  473;  Watson 


'  Astor  V.  Hoyt,  5  Wend.  603;  Hagar    v.  R.  R.  Co.,  47  N.  Y.  157 


V.  Brainard,  44  Vt.  294. 

^  East   Pennsylvania   R.    R.  Co.   v. 


"  Wood's  Railway  Law,  866;  Watson 
V.  R.  R.  Co.,  47  N.  Y.   157;  Chicago 


Sohollenberger,  54  Pa.  St.  144;  Eaton    etc.  R.  R.  Co.  v.  Chamberlain,  84  111. 


V.  R.  R.  Co.,  51  N.  H.  504;  12  Am. 
Rep.  147;  Thompson  v.  Andtoscoggin 


333. 


"  Clapp  V.  Boston,  133  Mass.  367. 
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United  States).'  Where  a  statute  requires  the  permission 
of  the  "owner"  of  land  before  a  railroad  company  may 
enter  thereupon,  it  is  sufficient  if  the  consent  of  the  per- 
son having  control  of  the  land  as  an  executor  be  ob- 
tained;'' but  a  guardian  cannot  grant  a  right  of  way  over 
the  land  of  his  ward.'  Neither  can  a  right  of  way  be  con- 
veyed by  the  equitable  owner,  nor  by  a  person  having 
only  a  contingent  interest.*  The  right  of  the  remainder- 
man to  damages  for  land  appropriated  by  a  railroad  com- 
pany for  a  right  of  way  cannot  be  impaired  by  a  tenant 
for  life.* 


§  3895.  Mode  of  Assessment.  —  The  right  of  eminent 
domain  is  conditioned  on  making  compensation.*  The 
legislature  cannot  take  itself,  or  authorize  the  taking  of, 
private  property  for  public  uses  without  providing  for 
compensation  to  the  owner.'  The  state  has  no  right  to 
determine  for  itself  the  amount  of  compensation;  it  must 


•  Rosa  V.  R.  R.  Co.,  18  Kan.  124. 

2  Tompkins  v.  R.  R.  Co.,  21  S.  0. 
420. 

» Ind.  etc.  R.  R.  Co.  v.  Allen,  100 
Ind.  409. 

•  Tapert  v.  R.  R.  Co.,  50  Mich. 
267. 

'  Bentonville  etc.  R.  R.  Co.  v.  Baker, 
45  Ark.  252. 

^  Stewart  v.  Supervisors,  30  Iowa,  9; 
1  Am.  Rep.  238;  Southwestern  R.  R. 
Co.  ■».  South.  Tel.  Co.,  46  Ga.  43;  12 
Am.  Rep.  585;  State  v.  Graves,  19  Md. 
351;  81  Am.  Deo.  639;  Kevins  v. 
Peoria,  41  111.  502;  89  Am.  Dec.  392. 
An  order  putting  plaintiff  in  possession 
of  lands  pending  proceedings  for  their 
condemnation  is  void:  Coburn  v. 
Goodall,  72  Cal.  498;  1  Am.  St.  Rep. 
75. 

'  Gardner  v.  Newburgh,  2  Johns.  Ch. 
161;  7  Am.  Deo.  527;  McCauly  v. 
Weller,  12  Cal.  529;  Ex  parte  Jen- 
nings, 6  Cow.  518;  16  Am.  Dec.  447; 
Forsythe  v.  Ellis,  4  J.  J.  Marsh.  298; 
20  Am.  Dec.  219;  Baker  v.  Boston,  12 
Pick.  184;  24  Am.  Dec.  421;  Attorney- 
General  V.  Stevens,  1  N.  J.  Eq.  369; 
22  Am.  Deo.  527;  Beekmau  v.  R.  R. 


Co.,  3  Paige,  45;  22  Am.  Dec.  679; 
Cooper  V.  Williams,  4  Ohio,  253;  22 
Am.  Deo.  745;  Scudder  v.  Trenton  etc. 
Falls  Co.,  1  N.  J.  Eq.  694;  23  Am. 
Dec.  756;  Hooker  v.  New  Haven  Co., 
14  Conn.  146;  36  Am.  Dec.  477;  Ex 
parte  Martin,  13  Ark.  198;  58  Am. 
Dec.  321;  Ward  v.  Peck,  49  N.  J.  L. 
42;  Hall  v.  Boyd,  14  Ga.  1;  Royston 
V.  Royston,  21  Ga.  161;  Nesbitt  v. 
♦Trumbo,  39  111.  110;  39  Am.  Dec.  290; 
Bruning  ».  New  Orleans  etc.  Banking 
Co.,  12  La.  Ann.  541;  Hoye  v.  Swan, 
5  Md.  237;  Dickey  v.  Tennison,  27  Mo. 
373;  Concord  R.  R.  v.  Greely,  17  N. 
H.  47;  Dunham  v.  Williams,  36  Barb. 
136;  Grim  v.  Weissenberg  S.  Dist.,  57 
Pa.  St.  433;  98  Am.  Dec.  237.  But 
this  is  only  essential  where  private 
property  is  taken:  Penn.  R.  R.  Co.  v. 
E.  R.  Co.,  23  N.  J.  Eq.  157.  A  stat- 
ute which  provides  that  where  a  high- 
way is  laid  out  across  a  railroad,  the 
railroad  company  shall  pay  for  the 
approaches,  is  unconstitutional  in  per- 
mitting private  property  to  be  taken 
without  just  compensation:  Chicago 
and  Grand  Trunk  R.  R.  Co.  v.  Hough, 
61  Mich.  507. 
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provide  a  tribunal  for  such  purpose.^  But  the  mode  of 
assessment  of  damages  is  within  the  discretion  of  the 
legislature,  which  may  provide  for  their  assessment  by- 
commissioners.^  The  commissioners  should  be  fair  and 
impartial  men,  indifferently  chosen  between  the  parties.' 
The  commissioners  are  judges  of  the  law  as  well  as  of  the 
facts.*  It  is  provided  in  most  of  the  states  that  an  attempt 
shall  first  be  made  to  agree  with  the  owner  upon  compen- 
sation, and  when  this  fails  the  compensation  may  be 
assessed  by  some  statutory  tribunal.  Under  such  statutes, 
where  the  petition  fails  to  show  an  inability  to  agree  with 
the  land-owner  as  to  the  compensation  to  be  paid,  and  it 
does  not  appear  that  any  effort  was  made  to  purchase  or 
agree  on  the  compensation  or  price  to  be  paid  for  the  land 
sought  to  be  taken,  it  will  be  insufficient  to  give  the  court 
jurisdiction,  or  to  entitle  the  petitioner  to  the  right  of 
condemnation.*  The  obligation  to  make  such  effort  is 
imperative,  and  a  condition  precedent  to  the  exercise  of 
the  right  of  eminent  domain.  Therefore,  when  property 
is  condemned  without  any  such  effort  having  been  made, 


>  Rich  V.  Chicago,  59  111.  26;  Power's 
Appeal,  29  Mich.  504;  Connty  Court ». 
Griswold,  58  Mo.  175;  Penn.  R.  R.  Co. 
V.  R.  R.  Co.,  60  Md.  263.  A  statute 
authorizing  the  manager  of  a  railroad 
owned  by  the  commonwealth  to  take 
land  for  a  passenger-station  for  the 
use  of  that  and  other  railroads,  and 
providing  no  other  mode  of  compensa- 
tion to  the  owner  of  the  land  so  taken 
than  that  such  land  shall  be  paid  for 
from  the  earnings  of  the  railroad 
owned  by  the  commonwealth,  is  un- 
constitutional, even  if  such  earnings 
will  probably  be  sufficient  to  meet  all 
claims  for  land  damages:  Connecticut 
River  R.  R.  Co.  v.  Franklin  County 
Comm'rs,  127  Mass.  50;  34  Am.  Rep. 
338.  So  a  statute  allowing  bond  for 
damages  for  taking  private  property 
for  public  use  is  unconstitutional;  the 
bond  is  not  "just  compensation": 
Vilhac  V.  R.  R.  Co.,  53  Cal.  208. 

''  And  such  a  statute  does  not  impair 
the  right  to  trial  by  jury:  Livingston 


V.  Mayor,  8  Wend.  85;  22  Am.  Dec. 
622;  Beekman  v.  R.  R.  Co.,  3  Paige, 
45;  22  Am.  Dec.  679;  Scudder  v. 
Trenton  etc.  Co.,  1  N.  J.  Eq.  694;  23 
Am.  Dec.  756;  Willyard  v.  Hamilton, 
7  Ohio,  111;  30  Am.  Dec.  195;  Hickox 
V.  Cleveland,  8  Ohio,  543;  32  Am.  Deo. 
730.  A  constitution  which  contains 
no  express  provision  as  to  how  com- 
pensation for  private  property  taken 
for  public  use  shall  be  ascertained  and 
paid  operates  to  give  the  legislature 
discretionary  power  to  regulate  the 
mode.  But  this  is  not  an  unlimited 
discretion.  The  owner  of  property 
taken  has  a  right  to  require  that  an 
impartial  tribunal  shall  be  created, 
and  an  opportunity  for  hearing  his 
claims  afforded:  Langford  v.  Ramsey 
County,  16  Minn.  375. 

'  Powers  V.  Bears,  12  Wis.  213;  78 
Am.  Dec.  733. 

'  Port  Huron  and  Southwestern  R. 
R.  Co.  V.  Voorheis,  50  Mich.  506. 

'  Reed  v.  R.  R.  Co.,  126  111.  48. 
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the  proceedings  are  utterly  void.'  The  constitutional 
provision  that  "  private  property  shall  not  be  taken  for 
public  uses  without  just  compensation  "  does  not  prohibit 
the  legislature  from  authorizing  ,a  temporary  exclusive 
occupation  of  the  land  of  an  individual  as  the  incipient 
proceeding  to  the  acquisition  of  a  title  to  it,  or  to  an  ease- 
ment in  it  for  a  public  use,  although  such  occupation  may 
be  more  or  less  injurious  to  the  owner.  But  such  occupa- 
tion becomes  unlawful,  unless  the  title  or  the  easement  is 
acquired  within  a  reasonable  time;  otherwise  the  occu- 
piers become  trespassers  ab  initio} 

The  procedure  in  the  condemnation  of  property  and 
the  assessment  of  damages  under  the  eminent-domain  laws 
is  regulated  by  the  statute  of  the  different  states,  whose 
provisions  are  varied  in  their  character,  and  cannot  be  set 
out  in  this  place.  It  is  universally  held,  however,  that 
all  the  requisites  of  the  statutes  to  the  exercise  of  the 
power  must  be  performed,  and  all  the  steps  required  by  the 
statute  must  be  taken.'  Nevertheless  a  substantial  com- 
pliance therewith  is  sufficient.*  Where  the  charter- of  a 
railroad  corporation  contains  a  provision  as  to  the  man- 
ner of  condemning  land  for  its  right  of  way,  the  method 
pointed  out  by  such  provision,  and  not  that  prescribed 
by  the  general  law,  must  be  followed.^  Proceedings  for 
condemnation  must  be  brought  in  the  county  in  which 
the  land  is  located.*    The  land-owner  is  entitled  to  notice;' 

'  Leslie  v.   St.  Louis,  47  Mo.  474;  &  S.  458;  Sharp  v.  Johnson,  4  Hill,  92; 

Anderson  v.    St.   Louis,  47  Mo.  479;  40  Am.  Dec.  259. 

Beauvaia  v.    St.   Louis,   47  Mo.  487;  '  Indianapolis    etc.    R.   R.    Co.    v. 

Nicholson  v.  St.  Louis,  47  Mo.  499.  Christian,  93  Ind.  360;  Shields  v.  Ma- 

■'  Nichols  V.  R.  R.  Co.,  43  Me.  356.  Mahan,  101  Ind.  591;  Heick  v.  Voight, 

^  Detroit  etc.  Co.  v.  Highway  Corns.,  110  Ind.  279;  McCoUister  v.  Shuey,  24 

34  Mich.  37;    Adams  v.  R.  R.   Co.,  Iowa,  362;  State  v.  Pitman,  38  Iowa, 

10  N.  Y.  328;  O'Hara  v.  R.  R.  Co.,  25  252;  Stevens  v.  Board  of  Supervisors, 

Pa.  St.  445;  Wilsons.  Lynn,  119  Mass.  41  Iowa,  341;  Townsend  v.  R.  K.  Co., 

117;  Pennsylvania  R.  R.  Co.  v.  Porter,  91  111.  545;  Byron  v.  Blount,  97  111.  62; 

29  Pa.  St.  165;  Blaisdell  v.  Winthrop,  Raymond  v.  Comm'rs,  63  Me.  112. 

118  Mass.  138;  VFhiteman  v.  R.  R.  Co.,  ^  Norfolk  Southern  R.  R.  Co.  ».  Ely, 

2  Harr.  (Del.)  514;  33  Am.  Dec.  411;  95  N.  C.  77. 

White  V.  R.  R.    Co.,  7  Heisk.   518;  «  Missouri  Pacific R.  R.  Co.  r.  Carter, 

Lund  V.  New  Bedford,  121  Mass.  286;  85  Mo.  448. 

Wamesit  Power  Co.  v.  Allen,  120  Mass.  '  Traoey  v.  R.  R.  Co.,  80  Ky.  259; 

352;  Levering  v.  R.  R.  Co.,  8  Watts  Atlantic  etc.  R.  R.  Co.  o.  Cumberland 
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and  condemnation  proceedings  had  without  notice  may 
be  set  aside  on  certiorari.^  The  legislature,  however,  may 
provide  for  constructive  notice  by  publication.^ 

The  damages  arising  from  the  appropriation  of  land, 
whether  prospective  or  otherwise,  must  all  be  recovered 
in  one  action.'  The  jury  should  consider,  and  the  land- 
owners should  lay  before  them,  all  the  consequences  of 
the  appropriation  of  the  land  in  the  manner  in  which  the 
company  will  use  it;  and  it  is  the  business  of  the  jury  to 
compensate  the  owner  for  what  his  landed  interest  will 
suffer  from  the  use  proposed  to  be  made  of  it  by  the  rail- 
road company.  The  company  cannot  be  required  to 
resort  to  a  new  condemnation  whenever  some  new  expen- 
diture is  to  be  made  or  change  effected,  unless  it  is  some- 
thing so  plainly  repugnant  to  or  varying  from  the  purpose 
originally  contemplated  as  to  amount  to  a  change  of  user.'' 
The  damages  should  be  ascertained  under  the  laws  in 
force  at  the  time  the  proceedings  are  begun.'  The  pro- 
ceedings fix  the  price  at  which,  upon  actual  payment,  the 
company  may  take  it,  and  it  must  be  taken  and  the  terms 
accepted  within  a  reasonable  time,  for  if  there  is  a  great 
enhancement  of  price  between  the  time  of  assessment  and 
acceptance,  the  owner  may  have  the  right  to  demand  a 
reassessment.^  A  vested  right  to  the  damages  assessed 
does  not  exist  until  the  final  confirmation  of  the  commis- 
sioners' report.' 

County  Comm'rs,  51  Me.  36;  Reiten-  Cold.  150;  Skinner  v.  Lake  View  Ave. 

baugh  V.  R.  B.  Co.,  21  Pa.  St.  100;  Co.,  57  111.  151;  Joliet  E.  R.  Co.  u. 

Baltimore  etc.  R.  R.  Co.  v.  R.  R.  Co.,  Barrows,  24  111.  562. 

17  W.  Va.  812;  Burns  v.  R.  R.  Co.,  8  ^  gt.  Paul  etc.  R.  R.  Co.  v.  Minne- 

Saw.  543;   Union  Pacific  R.  R.  Co.  v.  apolis,  35  Minn.  141;  24  Am.  &  Eng. 

R.  R.  Co.,  29  Fed.  Rep.  728;  Powers  R.  R.  Cas.  309. 

V.  Bears,   12  Wis.  213;   78-  Am.  Dec.  '  Indiana  etc.  R.  R.  Co.  v.  Allen,  113 

733.  lud.  308;  3  Am.  St.  Rep.  650. 

'  Case  V.  Thompson,  6  Wend.  634;  *  Barnes  v.  R.   R.   Co.,   65   Mich. 

People  V.  Supervisors,  36  How.  Pr.  544;  251. 

State  V.  Jersey  City,  25  N.  J.  L.  309;  "  Emerson   v.   R.   R.    Co.,   75    111. 

Seifert  v.  Brooks,  34  Wis.  443;  Stone  v.  176. 

Boston,  2  Met.  220;  Wood  v.  Comm'rs,  «  Gear  v.  R.  R.  Co.,  20  Iowa,  523; 

62    III.    391;    Atlantic  R.  R.   Co.    v.  89  Am.  Deo.  550. 

Comm'rs,  51  Me.  36;  Ware  v.  Comm'rs,  '  Matter     of     Anthony    Street,    20 

38  Me.  402;  Anderson  v.  Taberville,  6  Wend.  618;  32  Am.  Dec.  608. 
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§  3896.  Measure  of  Damages.  —  The  rule  of  valuation 
of  property  appropriated  for  public  use  is  not  what  it  is 
worth  for  the  purpose  to  which  it  is  devoted,  or  for  any- 
other  particular  purpose,  but  what  it  is  worth  generally, 
for  any  and  all  of  its  natural  and  legitimate  uses.'  For 
land  actually  taken  under  the  power  of  eminent  domain, 
the  measure  of  damages  is  its  cash  market  value,''  by  this 
term  being  meant  the  price  he  could  obtain  after  reason- 
able and  ample  time  taken  to  effect  a  sale.'     The  owner 


'  Goodin  ».  Canal  Co.,  18  Ohio  St. 
169;  98  Am.  Dec.  95. 

2  Little  Rock  etc.  K.  R.  Co.  ■». 
Woodruff,  49  Ark.  381;  4  Am.  St. 
Bep.  51;  Virginia  etc.  R.  R.  v.  Henry, 
8  Nev.  165;  Brown  v.  Beatty,  34  Miss. 
227;  69  Am.  Dec.  389;  Low  v.  R.  R. 
Co.,  63  N.  H.  557;  King  v.  R.  R.  Co., 
32  Minn.  224. 

s  Little  Rock  etc.  R.  R.  Co.  v. 
Woodruff,  49  Ark.  381;  4  Am.  St. 
Rep.  51.  And  the  value  is  estimated 
as  of  the  time  of  the  taking:  In  re 
Albany  Street,  11  Wend.  149;  25 
Am.  Dec.  618;- Stafford  v.  Providence, 
10  R.  I.  567;  14  Am.  Rep.  710;  Parks 
V.  Boston,  15  Pick.  198;  19  Am.  Dec. 
322;  Little  Rock  etc.  R.  R.  Co.  v. 
Woodruff,  49  Ark.  381;  4  Am.  St.  Rep. 
51;  Morin  v.  R.  R.  Co.,  30  Minn.  100; 
Young  V.  Harrison,  17  Ga.  30;  Cook 
V.  Comm'rs,  61  111.  115;  Dupuis  v. 
Chicago,  115  111.  97;  Logansport  etc. 
B.  R.  Co.  V.  Buchanan,  52  Ind.  163; 
Calumet  etc.  R.  R.  Co.  v.  Moore,  124  111. 
329;  Vanblaricum  v.  State,  7  Blatohf. 
209;  Ind.  Cent.  R.  R.  Co.  v.  Hunter, 
8  Ind.  74;  Reed  v.  R.  R.  Co.,  105 
Mass.  303;  First  Baptist  Soc.  v.  Fall 
River,  119  Mass.  95;  Isom  ».  R.  R. 
Co.,  36  Miss.  300;  Schuylkill  Nav.  Co. 
V.  Thoburn,  7  Serg.  &  R.  410;  Texas 
etc.  R.  R.  Co.  V.  Matthews,  60  Tex. 
215;  Sweaney  *.  United  States,  62 
Wis.  396.  Its  prior  value  is  irrelevant: 
Texas  etc.  R.  R.  Co.  v.  Cella,  42  Ark. 
528.  The  rule  generally  adopted  is 
that  the  damages  should  be  assessed 
as  of  the  date  of  filing  the  location: 
Hampden  etc.  Co.  *.  R.  R.  Co.,  124 
Mass.  118;  Old  Colony  R.  R.  Co.  v. 
Miller,  125  Mass.  1;  Davidson  v.  R. 
R.  Co.,  3  Gush.  91;  Boynton  v.  R.  R. 
Co.,  4  Gush.  467.     Or  petition  for  con- 


demnation: Logansport  etc.  R.  R.  Co. 
V.  Buchanan,  52  Ind.  163;  Burt  v. 
Merchants'  Ina.  Co.,  115  Mass.  1. 
But  in  some  states  damages  are  as- 
sessed as  of  the  date  of  filing  the 
award  by  the  commissioners  appointed 
to  assess  the  damages:  Winona  etc.  R. 
R.  Co.  V.  Denman,  10  Minn.  267;  Blue 
Earth  County  v.  R.  R.  Co.,  28  Minn. 
503;  Morin  v.  R.  R.  Co.,  30  Minn.  100. 
Metier  v.  R.  R.  Co.,  37  N.  J.  L.  222. 
In  some  states,  where  there  has  been 
an  actual  entry  on  the  land  before  the 
commencement  of  any  legal  proceed- 
ings, damages  have  been  assessed  as 
of  the  date  of  such  entry:  Daniels  v. 
R.  R.  Co.,  41  Iowa,  52;  Edwards  v. 
Boston,  108  111.  535;  Sweaney  v. 
United  States,  62  Wis.  396.  But  the 
better  rule  seems  to  be  to  assess  the 
damages  as  of  the  time  of  legal  pro- 
ceedings: Hampden  etc.  Co.  v.  R.  R. 
Co.,  124  Mass.  118;  Morin  v.  R.  R. 
Co.,  30  Minn.  100.  "The  fact  that 
a  railroad  company  has,  in  advance 
of  proper  condemnation  proceedings, 
committed  a  trespass  and  wrongfully 
taken  possession  of  the  land,  gives  it 
no  right  to  insist  that  such  proceed- 
ings subsequently  instituted  shall  re- 
late back  to  the  date  of  the  trespass" : 
Blue  Earth  County  v.  R.  R.  Co.,  28 
Minn.  503.  In  an  Illinois  case,  under 
a  statute  which  provided  that  certain 
lands  should  be  converted  into  a  pub- 
lic park  when  they  should  have  been 
acquired,  it  was  claimed  that  the  pas- 
sage of  the  act  constituted  a  taking 
for  the  purpose  of  assessing  damages. 
The  court  said:  "The  legislature  has 
not  the  power,  by  mere  declaration  of 
law,  to  set  apart  the  land  of  the  citi- 
zen for  the  use  of  corporations,  and 
divest  the  owner  of  the  right  to  sell 
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cannot  be  compelled  to  accept  the  amount  at  which  it  is 
assessed  for  taxation,*  nor  the  price  which  it  would  prob- 
ably bring  at  a  forced  sale,^  nor  is  the  value  to  be  deter- 
mined by  the  price  paid  therefor  by  the  owner.' 

The  award  is  not  limited  to  its  value  for  cultivation  or 
habitation.^  Its  adaptability  to  any  peculiar  use  to  which 
it  may  have  been  applied,  or  its  prospective  value  with 
reference  to  any  use  to  which  it  might  otherwise  be  pecu- 
liarly suitable,  having  regard  to  the  existing  business  or 
wants  of  the  community,  or  such  as  may  be  reasonably 
expected  in  the  immediate  future,  are  proper  elements  to 
consider.'     If  lots  condemned  for  public  use  are  available 


and  improve  it.  It  cannot,  by  arbi- 
trary enactment,  take  property  for 
public  use,  and  limit  the  owner's  right 
to  recover  compensation  to  the  date  of 
the  law,  when  the  property  might 
greatly  enhance  in  value  between  the 
passage  of  the  law  and  the  time  when 
proceedings  to  condemn  are  com- 
menced " :  Cook  V.  South  Park 
Comm'rs,  61  111.  115.  The  market 
value  is  generally  proved  by  the  opin- 
ion of  witnesses  who  know  the  land 
and  its  value:  Lawson  on  Expert  and 
Opinion  Evidence,  436,  rule  61;  Little 
Rock  etc.  R.  R.  Co.  v.  Woodruff,  49 
Ark.  381;  4  Am.  St.  Rep.  51;  St.  Louis 
etc.  R.  R.  Co.  V.  Chapman,  38  Kan. 
307;  5  Am.  St.  Rep.  744.  And  it  is 
competent  for  such  witness  to  support 
their  estimates  by  describing  the 
property,  giving  its  location,  advan- 
tages, and  surroundings:  Little  Rock 
etc.  R.  R.  Go.  V.  Woodruff,  49  Ark. 
381;  4  Am.  St.  Rep.  51. 

'  New  Orleans  Pacific  R.  R.  Co.  v. 
Murrell,  36  La.  Ann.  344;  Brown  v. 
R.  R.  Co.,  5  Gray,  35;  Virginia  etc. 
R.  R.  Co.  V.  Henry,  8  Nev.  165; 
Springfield  etc.  R.  R.  Co.  d.  Rhea,  44 
Ajk.  358;  Texas  etc.  R.  R.  Co.  u. 
Eddy,  42  Ark.  527. 

=  Everett  v.  R.  R.  Co.,  59  Iowa,  243. 

'  St.  Louis  etc.  R.  R.  Co.  v.  Smith, 
42  Ark.  265;  Cinn.  etc.  R.  R.  Co.  v. 
Mims,  71  Ga.  240;  Memphis  v.  Bol- 
ton, 9  Heisk,  508;  Lawrence  v.  Boston, 
119  Mass.  126;  Somerville  etc.  R.  R. 
Co.  V.  Doughty,  22  N.  J.  L.  495. 

•  Harrison    v.    Young,    9   Ga.    359; 


Little  Rock  etc.   R.   R.  Co.  ».  Mc- 
Gehee,  41  Ark.  202. 

*  Mills  on  Eminent  Domain,  sec. 
173;  Boom  Co.  v.  Patterson,  98  U.  S. 
403;  Little  Rook  etc.  R.  R.  Co.  v. 
Woodruff,  49  Ark.  381;  4  Am.  St. 
Rep.  51;  Doud  v.  R.  R.  Co.,  76  Iowa, 
438;  Haines  v.  R.  R.  Co.,  65  Iowa, 
216;  Russell  v.  R.  R.  Co.,  33  Minn. 
210;  Calumet  etc.  R.  R.  Co.  v.  Moore, 
124  111.  329;  McClean  v.  R.  R.  Co., 
67  Iowa,  586;  Sherman  v.  E.  R.  Co., 
30  Minn.  227;  Chicago  etc.  R.  R. 
Co.  ».  Jacobs,  110  111.  414;  Missouri 
Bridge  Co.  v.  Ring,  58  Mo.  491; 
Amoskeag  Mfg.  Co.  v.  Worcester, 
60  N.  H.  522;  Somerville  etc.  R.  R. 
Co.  V.  Doughty,  22  N.  J.  L.  495;  Trus- 
tees of  College  Point  v.  Dennett,  5 
Thomp.  4  C.  217;  Goodin  v.  Cincin- 
nati etc.  Co.,  18  Ohio  St.  169;  98  Am. 
Dec.  95;  Chicago  etc.  R.  R.  Co.  v. 
R.  R.  Co.,  112  111.  589;  Dupuis  v.  R. 
R.  Co.,  115  111.  97;  Chicago  etc.  R.  R. 
Co.  V.  Blake,  116  111.  163;  Eobb  v. 
Maysville  etc.  Co.,  3  Met.  (Ky.)  117; 
Boston  etc.  R.  R.  Co.  v.  R.  R.  Co.,  12 
Cush.  605;  King  v.  R.  R.  Co.,  32 
Minn.  224;  Cincinnati  etc.  R.  R.  Co. 
V.  Longworth,  30  Ohio  St.  108;  She- 
nango  etc.  R.  E.  Co.  v.  Braham,  79  Pa. 
St.  447;  Little  Rock  etc.  R.  R.  Co.  v. 
McGehee,  41  Ark.  202;  Harrison  ». 
Young,  9  Ga.  359.  Where  part  of  a 
tract  of  land  adjoining  a  city  was  con- 
demned for  railroad  purposes,  it  was 
held  that  damages  should  be  assessed 
upon  the  basis  of  what  the  land  was 
"then  worth,  for  sale,  in  view  of  the 
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for  dock  purposes  for  which  there  is  no  immediate  demand, 
their  value,  when  improved  by  building  docks  at  some 
future  time  to  meet  some  future  demand,  is  merely  con- 
jectural and  remote,  and  no  proper  element  in  estimating 
the  damages  to  be  paid;  but  if  the  fact  that  the  lots  may 
be  made  available  as  dock  property  at  some  future  time 
enhance  their  present  value,  such  fact  is  proper  to  be  con- 
sidered in  estimating  the  damages.*  So  the  value  of  un- 
opened mines  is  irrelevant;"  or  the  prospective  value  of 
land  as  laid  out  in  city  lot;'  or  the  possible  or  probable 
profits  of  the  owner  that  might  result  from  his  enjoyment 
of  the  property.*  The  specific  value  of  stone  under  the 
right  of  way  is  not  an  element  of  damage.'  When  land 
is  increased  in  value  because  a  railroad  is  to  be  built,  or 
some  other  public  improvements  made,  it  is  improper  to 
base  the  damages  on  the  value  of  the  land  before  the  im- 
provement was  projected,  rather  than  on  its  value  at  the 
time  it  was  taken  or  damaged.*  When  buildings  are 
taken  the  owner  must  be  paid  in  full  for  both  buildings 
and  land,'  and  the  jury  may  take  into  consideration  the 
inconvenience  and  loss  resulting  to  the  owner  from  being 
deprived  of  his  home  and  established  place  of  business. 

As  a  general  rule,  disconnected  properties  are  to  be 
treated  as  separate  and  distinct  properties,  and  damages 
for  a  right  of  way  are  assessed  on  this  principle.'  In 
order  that  two  properties  having  no  physical  connection 

uses  to  which  it  might  be  put,  and  not  *  Tide  Water  Canal  Co.  v.  Archer,  9 

based  upon  matters  purely  speculative  Gill  &  J.  479;  Eddings  v.  Seabrook,  12 

or  fanciful,  which  might  or  might  not  Rich.  504;  Munn  v.  People,  69  111.  80. 

happen The  jury  should  not  *  Reading  and  Pottsville  R.  R.  Co. 

allow  the  defendant  for  a  'prospective  v.  Balthaser,  119  Pa.  St.  472. 

use '  he   may  never  make;   but   may  /  *  Texas  etc.  R.  R.  Co.  v.  Cella,  42 

allow   him   what  the   land  was   then  Ark.  529. 

worth,  considering  its  adaptability  to  '  Forney  w.  R.  R.  Co. ,  23  Neb.  465. 

be  used  for  any  purpose  which  may  But  when   the  owner   of   land  taken 

have  appeared  in  evidence":   Sedalia  with  a  building  upon  it  has  received 

etc.  R.  R.  Co.  V.  Abell,  18  Mo.  App.  compensation  for  both  land  and  build- 

632.  ing,  he  cannot  afterwards  sue  the  com- 

'  Calumet  etc.  R.  R.  Co.  v.  Moore,  pany  for  the  value  of  building:  Forney 

124  111.  329.  V.  R.  R.  Co.,  23  Neb.  465. 

2  Searle  v.  R.  R.  Co.,  33  Pa.  St.  57.  «  Potts  v.   R.   R.    Co.,  119  Pa.  St. 

3  Everett  v.  R.  R.  Co.,  59  Iowa,  243.  278;  4  Am.  St.  Rep.  646. 
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may  be  regarded  as  one  in  the  assessment  of  damages 
for  right  of  way,  tliey  must  be  so  inseparably  connected 
in  the  use  to  which  they  are  applied  as  that  the  injury 
or  destruction  of  one  must  necessarily  and  permanently 
injure  the  other.  If  not  so  connected,  the  recovery  of 
damages  must  be  confined  to  the  injuries  to  that  property 
a  portion  of  which  was  taken.'  The  compensation  to  be 
awarded  to  an  owner,  part  of  whose  lands  are  taken  by  a 
railroad  company,  should  include  a  just  compensation, 
both  for  the  value  of  the  part  taken,  and  for  the  effect 
which  the  taking  will  have  in  depreciating  the  market 
value  of  what  is  left.^  Where  a  farm  consists  of  several 
lots,  and  only  part  of  one  of  the  lots  has  been  condemned 
to  the  use  of  a  railroad  company,  the  measure  of  damages 
is  the  injury  to  the  whole  farm  as  a  unit.' 

The  measure  of  damages  when  lessor  and  lessee  claim 
compensation  for  land  taken  for  public  use  is  to  give  the 
lessor  the  value  of  the  rent,  and  the  reversion;  the  lessee, 
the  value  of  his  term,  subject  to  the  rent.  The  damages 
awarded  take  the  place  of  the  land,  and  the  relation  of 
lessor  and  lessee  is  extinguished,  and  all  covenants  between 
them  at  an  end.*  As  to  a  life  estate,  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the  property 
before  the  making  of  the  road  and  its  value  after  the 
road  is  made,  as  affected  by  it,  and  of  this  difference  the 
life  tenant  is  entitled  to  the  proportion  of  the  whole 
which  the  value  of  the  life  estate  bears  to  the  whole  dif- 
ference.^ 

The  rule  of  valuation  of  property  of  one  corporation 
for  the  uses  of  another  is  not  what  the  property  was  worth 
for  the  uses  of  the  first  corporation,  but  what  it  is  worth 

1  Potts  •«.   R.  R.  Co.,  119  Pa.   St.  •  Dyer  v.   Wightman,    66    Pa.   St. 

278;  4  Am.  St.  Rep.  646.  425;  Chicago  v.  Gantz,  7  111.  App.  474. 

'^  Albany  etc.  R.  R.  Co.  i..  Dayton,  See    Becker  v.   R.   R.   Co.,    126   111. 

10  Abb.  Pr.,  N.  S.,  182.  436. 

'  Cedar  Rapida  etc.   K.   R.   Co.  v.  *  Pittsburg  etc.  R.  R.  Co.  v.  Bentley, 

Ryan,  36  Minn.  546.  88  Pa.  St.  178. 
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for  general  purposes, — its  value  in  the  market.*  In  con- 
demning a  right  of  way  across  the  right  of  way  of  an- 
other railroad,  such  latter  road  is  entitled  to  damages 
sufficient  to  put  and  keep  its  embankment  and  track  in 
as  safe  a  condition  as  before.'^  So  any  additional  expense 
created  in  the  ordinary  use  of  the  respondent's  road,  or 
any  other  injury  or  damage  to  its  track,  right  of  way,  or 
franchise,  occasioned  by  the  crossing,  and  which  may 
properly  be  considered  as  the  natural,  necessary,  and  ap- 
proximate consequence  thereof,  should  be  allowed  to  the 
respondent.  And  if,  at  the  time  the  damages  or  compen- 
sation are  assessed,  it  is  not  known  in  what  manner  the 
proposed  crossing  is  to  be  made,  it  may  be  submitted  to 
the  jury  or  commissioners  to  find  what  the  damages  or 
compensation  should  be  in  either  of  the  three  modes  that 
may  be  adopted  in  making  the  crossing.' 

Illustrations.  —  A  right  of  way  was  condemned  over  a 
small  lot  used  as  a  shipping  point  for  marble  quarried  a  mile 
away.  Held,  in  assessing  damages,  that  the  small  lot  could 
not  be  deemed  appurtenant  to  the  other  lot  with  which  it  was 
unconnected:  Potts  v.  R.  R.  Co.,  119  Pa.  St.  278.  A  railroad 
was  located  diagonally  through  a  quarter-section,  cutting  off 
water,  timber,  house,  and  corrals  from  the  main  body  of  the 
land,  the  whole  tract  consisting  of  960  acres,  and  the  quarter- 
section  being  separated  from  the  rest  of  the  land  by  a  highway. 
Held,  that  in  estimating  damages,  the  injury  to  the  whole  tract 
should  be  considered,  and  not  the  injury  to  the  quarter-section 
alone:  Kansas  City  etc.  R.  R.  Co.  v.  Merrill,  25  Kan.  421.  A's 
business  was  that  of  raising  and  training  blooded  horses.  On 
his  farm  he  had  a  race-track  in  connection  with  his  horse- 
breeding.  A  railroad  company,  in  locating  its  right  of  way 
through  the  farm,  destroyed  the  race-track.  Damages  were 
assessed  as  though  A's  business  had  been  broken  up.  Held, 
that  the  nieasure  of  damages  in  this  particular  was  the  cost  of 
constructing  another  track:  In  re  New  York  etc.  R.  R.  Co., 
29  Hun,  1.  An  award  of  two  thousand  dollars  damages  for 
the  taking  by  a  railroad  company  of  a  strip  of  land,  about 

'  Croodin  V.  Cincinnati  Canal  Co.,  18  '  Toledo  etc.  K.  R.    Co.   v.  R.   R. 

Ohio  St.  169;  98  Am.  Dec.  95.  Co.,  62  Mich.   564;  4  Am.  St.  Rep. 

••'  St.  Louis  etc.  R.  R.   Co.  v.  R.  R.  875, 
Co.,  96  111.  274. 
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one  and  one  sixth  acres,  cutting  an  old  race-track  into  two 
nearly  equal  parts,  held,  not  to  be  excessive;  the  whole  land 
being  worth,  as  a  public  race-course,  about  twenty-five  thousand 
dollars;  as  a  training  track  seven  thousand  dollars;  and  the 
strip  for  agricultural  purposes  about  five  hundred  dollars:  In 
re  New  York  etc.  R.  R.  Co.,  21  Hun,  250. 

§  3897.  Improvements  on  Land  by  Party  before  or 
Pending  Proceedings. — In  a  California  case  the  United 
States  had  entered  the  land  of  a  private  owner  against 
his  will  and  erected  a  light-house  on  it.  Subsequently 
the  govenment  sought  to  condemn  the  land  for  public  use. 
It  was  held  that  the  owner  was  entitled  to  have  the  value 
of  the  structure  allowed  him  in  the  assessment  of  his 
damages.'  But  in  another  case  in  the  same  state,  where 
a  railroad  company,  under  proceedings  for  condemnation, 
entered  on  land  under  an  order  of  the  county  judge,  and 
constructs  its  road  across  it  in  such  manner  that  it  was 
imbedded  in  the  soil,  and  became  a  part  of  the  realty, 
and  the  proceedings  were  dismissed,  and  new  ones  for  the 
condemnation  of  the  land  commenced,  it  was  held  the 
owner  was  not  entitled  to  have  the  value  of  the  ties  and 
iron  constituting  the  track  included  in  his  damages  upon 
the  final  condemnation.''  The  same  ruling  was  made  in 
Pennsylvania,  where  the  railroad  had  entered   the  land 

'  United  States  v.  Land  in  Monterey  strong,  46  Cal.  85.  In  that  case  the 
Co.,  47  Cal.  515;  the  court  saying:  road  track  was  constructed  by  the 
"There  can  be  no  doubt  that,  upon  railroad  company,  while  its  possession 
the  general  principles  of  law,  the  de-  of  the  land  of  the  defendant  was  right- 
fendants,  as  being  owners  of  the  fee,  ful,  being  held  at  the  time  in  pursu- 
are  also  owners  of  the  improvements  anoe  of  pending  proceedings  for  its 
and  fixtures ,  actually  annexed  to  the  condemnation;  and  these  proceedings 
soil,  and  these  become  part  of  it.  If  having  been  dismissed,  after  the  con- 
one  erect  buildings  upon  the  land  of  struction  of  the  track,  we  held  that 
another  voluntarily  and  without  any  the  owner  of  the  land  was  not  entitled 
contract,  he  may  not  remove  them,  to  be  paid  the  value  of  the  track  upon 
This  is  common  learning.  The  law  the  subsequent  renewal  of  proceedings 
did  not  authorize  the  United  States  to  of  condemnation  by  the  same  com- 
take  possession  of  these  lands  manu  pany."  See  Cohen  v.  R.  R.  Co.,  34 
/orti,  and  their  agents  in  entering  upon  Kan.  158;  55  Am.  Rep.  242;  Graham 
them  and  ejecting  the  defendants  were  v.  R.  R.  Co.,  36  Ind.  4B3;  10  Am.  Rep. 
mere  tort-feasors.  This  case  is,  in  this  56;  Hunt  v.  R.  R.  Co.,  76  Mo.  115. 
important  respect,  wholly  unlike  that  '  California  Pacific  R.  R.  Co.  v.  Arm- 
of  California  Pacific  Railroad  v.  Arm-  strong,  46  Cal.  85. 
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without  objection  by  the  owner,  but  without  taking  the 
proper  proceedings  to  acquire  the  land.'  Where  a  rail- 
road company  entered  upon  land  in  good  faith,  under  the 
the  belief  that  it  had  title  thereto,  it  was  held  in  Missis- 
sippi that  it  was  not  a  naked  trespasser,  though  the  title 
was  in  fact  in  another;  and  that  it  was  entitled  to  all  legal 
protection  to  its  improvements  upon  the  premises  given 
by  the  statute  to  the  parties  in  possession  under  color  of 
title,  and  that  the  rails  and  ties  were  not  the  property  of 
the  land-owner.^  In  assessing  for  the  damages  for  the 
taking  of  land  for  railroad  purposes,  work  already  done 
by  the  company  upon  the  land  cannot  be  regarded  as  part 
of  the  realty,  for  the  purpose  of  increasing  the  damages.* 
The  stone  piers  of  a  bridge  built  by  a  railroad  company 
as  a  part  of  its  road,  on  lands  which  it  has  acquired  the 
right  of  using  for  its  road,  do  not,  though  firmly  imbedded 
in  the  earth,  become  the  property  of  the  owner  of  the 
land  as  a  part  of  the  realty.  And  on  the  project  of  com- 
pleting the  road  being  abandoned,  the  company  may 
remove  the  structures  as  personal  property.^  So  as  to  the 
materials  used  in  constructing  the  locks  of  a  canal,  after 
the  easement  over  the  land  has  been  determined  by  the 
abandonment  of  the  enterprise.®  Whether  the  proceed- 
ings of  a  railroad  corporation  to  condemn  land  for  right 
of  way  were  suflficient  to  divest  the  owner's  title  or  not  is 
immaterial,  where,  after  the  proceedings,  such  as  they 
were,  there  was  no  attempt  on  his  part  to  prevent  the 
execution  of  the  work,  and  for  a  period  of  several  years 
after  such  initiatory  steps  no  dissent  thereto  nor  claim 
of  the  iron  laid  down  was  made  by  such  land-owner;  in 
such  case  the  land-owner  must  be  assumed  to  have  as- 
sented to  the  occupation  of  the  land  by  the  company,  and 

'  Justice  V.  R.  R.  Co.,  87  Pa.  St.         ^  Mississippi  etc.  E.  R.  Co.  v.  Deir- 

28.      See  also  Greve  v.   R.   R.   Co.,  anye,  42  Miss.  555;  2  Am.  Rep.  608. 
26   Minn.   66;    Louisville   etc.  R.   R.         ^  Morgan's  Appeal,  39  Mich.  675. 
Co.  V.  Dickson,  63  Miss.  380;  56  Am.        ♦  Vi^agner  v.  R.  R.  Co.,  22  Ohio  St. 

Rep.   809;    Cohen  v.  R.    R.    Co.,  34  663;  10  Am.  Rep.  770. 
Kan.  158;  55  Am.  Rep.  242.  '  Corwin  v.  Cowan,  12  Ohio  St.  629. 
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cannot,  as  against  a  vendee  of  the  company,  take  up  and 
hold  the  railroad  iron  which  had  previouslj'^  been  laid 
down  and  spiked  to  sleepers  by  said  company  on  said 
land.'  But  it  has  been  held  in  other  cases  that  where  a 
railroad  company,  being  already  in  the  occupation  of  land 
with  its  track,  takes  proceedings  to  acquire  the  title,  if 
the  company  was  a  trespasser  in  laying  its  track,  any  fix- 
tures placed  thereon  while  its  occupation  was  as  a  tres- 
passer belong  to  the  owner  of  the  land,  and  the  railroad 
track,  composed  of  rails,  ties,  etc.,  or  even  buildings,  are 
fixtures,  and  its  value  as  such,  enhancing  the  value  of  the 
land  for  the  beneficial  enjoyment  thereof,  is  the  measure 
of  compensation.^  Where  one  railroad  appropriates  a 
grade,  which  another  company  had  previously  made  and 
abandoned,  the  land-owner  is  entitled  to  the  value  of  the 
land  taken,  as  enhanced  by  the  grading.' 

Illustrations.  —  A  railroad  company  entered  upon  land  and 
erected  buildings.  Two  years  thereafter  it  began  proceedings 
to  appropriate  such  land  to  its  use.  Held,  that  the  owner  of 
the  land  was  entitled  to  compensation  for  its  value,  with  the 
improvements  thereon  at  the  time  the  proceedings  to  appropri- 
ate were  instituted,  and  not  at  the  time  the  land  was  entered: 
Graham  v.  R.  R.  Co.,  36  Ind.  463;  10  Am.  Rep.  56.  A  railroad 
company,  in  good  faith,  obtained  a  right  of  way  from  one  whom 
it  supposed  to  be  the  owner  thereof.  Held,  that  the  true  owner, 
in  condemnation  proceedings,  was  entitled  to  nothing  on  account 
of  improvements  placed  there  by  the  company:  Oregon  R.  R.  etc. 
Co.  V.  Hosier,  14  Or.  519;  58  Am.  Rep.  321. 

§  3898.  Benefits.  —  In  some  states  it  is  held  that  ben- 
efits to  the  owner,  resulting  from  the  public  work,  may  be 
set  off  both  against  his  damages  and  the  value  of  the  land 
taken.*     And  therefore,  when  the  benefit  is  equal  to  the 

1  Dietrich  v.  Murdook,  42  Mo.  279.  cisco  v.  R.  R.  Co.,  31  Cal.  367;  State 

»  Van  Size  v.  R.  R.  Co.,  3  Hun,  613;  v.  Blauvelt,  34  N.  J.  L.  261;  Root's 

Graham  v.  R.  R.  Co.,  36  Ind.  463;  10  Case,  77  Pa.  St.  276;  Greenville  etc. 

Am.  Rep.  56.  R.  R.  Co.  v.   Partlow,  5  Rich.   428; 

^  Cohen  V.  R.  R.  Co.,  34  Kan.  158;  Symonda  a.  Cincinnati,  14  Ohio,  147; 

55  Am.  Rep.  242.  45  Am.  Dec.  529;  Comm'rs  v.  O'Sulli- 

*  Whiteman  v.  R.  R.  Co.,  2  Harr.  van,    17   Kan.  58;   the  court   saying: 

(Del.)  514;  33  Am.  Dec.  411;  San  Fran-  "Compensation  is  secured  if  the  indi- 
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damage,  the  owner  can  recover  nothing.*  But  the  inci- 
dental advantage  to  the  owner,  in  common  with  all  others, 
in  the  construction  of  the  public  work,  is  not  to  be  taken 
into  consideration  in  assessing  his  damages.  "  If  the 
owner  derive  any  incidental  advantage  or  benefit  from 
the  manner  in  which  it  is  applied  to  public  use,  others 
participate  in  some  degree,  and  perhaps  equally,  in  the 
same  or  similar  advantages  resulting  to  them  also;  and  it 
would  be  unjust  to  exact  from  the  one  an  equivalent  for 
his  incidental  benefits  while  the  others  enjoy  theirs  without 
the  like  exactions."*  In  other  cases  the  right  to  set  off 
benefits  is  allowed  in  no  case.'  Other  cases  hold  that 
benefits  may  be  set  ofi^  against  damages,  but  not  against 


vidual  receive  an  amount  which,  with 
the  direct  benefits  accruing,  will  equal 
the  loss  sustained  by  the  appropriation. 
We  of  course  exclude  the  indirect 
and  general  benefits  which  result  to 
the  public  as  a  whole,  and  therefore  to 
the  individual  as  one  of  the  public,  for 
he  pays  in  taxation  for  his  share  of 
such  general  benefits.  But  if  the 
proposed  road  or  other  improvement 
inures  to  the  direct  and  special  benefit 
of  the  individual  out  of  whose  prop- 
erty a  part  is  taken,  he  receives  some- 
thing which  none  else  of  the  public 
receive,  and  it  is  just  that  this  should 
be  taken  into  account  into  what  is 
termed  compensation.  Otherwise  he 
is  favored  above  the  rest,  and  instead 
of  simply  being  made  whole,  he  profits 
by  the  appropriation,  and  the  taxes 
of  the  others  must  be  increased  for 
his  special  advantage.  Upon  general 
principles,  then,  and  with  due  regard 
to  right  and  justice,  it  should  be  held 
that  the  public  may  show  what  direct 
and  special  benefits  accrue  to  an  in- 
dividual claiming  road  damages,  and 
that  these  special  benefits  should  be 
applied  to  the  reduction  of  the  dam- 
ages otherwise  shown  to  have  been 
sustained. " 

'  Mills  on  Eminent  Domain,  l5l; 
Whiteman  v.  R.  R.  Co.,  3  Allen,  133; 
Elgin  V.  Eaton,  83  111.  535;  25  Am. 
Rep.  412;  Putnam  v.  Douglass  Co.,  6 
Or.  378;  25  Am.  Rep.  527;  Winona 
etc.  R.  R.  Co.  V.  Waldron,  11  Minn. 


515;  Nichols  v.  Bridgeport,  23  Conn. 
189;  60  Am.  Deo.  636;  Livermore  v. 
Jamaica,  23  Vt.  361.  The  fair  cost 
of  an  improvement  which  reasonable 
owners  would  make  for  the  better  en- 
joyment of  their  property  is  a  just 
criterion  for  determining  the  benefits 
received:  State  v.  Rah  way,  39  N.  J. 
L.  646.  In  setting  off  benefits  agaiust 
a  claim  for  damages  where  land  is 
taken  for  railroad  purposes,  evidence 
that  the  railroad  will  increase  the  de- 
mand for  chestnut  ties,  there  being 
chestnut  timber  upon  the  land,  is  ad- 
missible. The  benefit  is  too  remote: 
Childsu.  New  Haven  and  Northampton 
Co.,  133  Mass.  253.  And  see  Pitts- 
burg etc.  R.  R.  Co.  ».  Robinson,  75 
Pa.  St.  426. 

'  Jacob  V.  Louisville,  9  Dana,  114; 
33  Am.  Deo.  533;  St.  Louis  etc.  R.  R. 
Co.  B.  Richardson,  45  Mo.  466;  Horn- 
stein  V.  R.  R.  Co.,  51  Pa.  St.  87;  Car- 
penter V.  Landaflf,  42  N.  H.  218;  Carli 
V.  R.  R.  Co.,  16  Minn.  260;  Vicksburg 
etc.  R.  R.  Co.  «.  Calderwood,  15  La. 
Ann.  481;  Comm'rs  v.  Johnston,  71  N. 
O.  398;  Keithsburg  etc.  R.  R.  Co.  v. 
Henry,  79  111.  290;  Henderson  etc.  R.  R. 
Co.  «.  Dickerson,  17. B.  Mou.  173;  66 
Am.  Dec.  148;  Mississippi  etc.  R.  R. 
Co.  V.  McDonald,  12  Heisk.  54. 

3  Robbins  v.  R.  R.  Co.,  6  Wis.  636; 
Alabama  etc.  R.  R.  Co.  v.  Burkett,  42 
Ala.  83;  New  Orleans  etc.  R.  R.  Co. 
V.  Moye,  39  Miss.  374;  Woodfolk  v. 
R.  R.  Co.,  2  Swan,  422. 
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the  value  of  the  land  actually  taken/  But  the  question 
in  several  states  is  settled  by  constitutional  provis- 
ions." In  a  constitution  providing  that  the  jury  "  shall 
not  take  into  consideration  any  advantage  that  may  result 
to  said  owner  on  account  of  the  improvement  for  which 
it  is  taken,"  the  expression  "  any  advantage  "  is  used  to 
cover  all  benefits  of  every  kind  that  may  result;  inci- 
dental, indirect,  consequential,  and  remote  benefits  are 
meant  as  well  as  direct  and  immediate.  Those  benefits 
that  result  to  the  land  itself,  as  the  improvement  of  the 
soil,  if  that  be  possible,  the  drainage  of  ponds,  etc.,  which 
increase  its  intrinsic  value,  are  included  in  the  expres- 
sion, as  well  as  other  consequences  attending  the  location 
of  highways,  which  increase  the  value  of  real  estate.  In 
short,  whatever  benefit  results  to  the  land  on  account  of 
the  improvement  is  covered  by  the  provision,  which 
covers  benefits  accruing  on  account  of  the  road  itself,  as 
well  as  on  account  of  its  uses.' 

Illustrations. — A  railroad  was  located  through  a  farm, 
leaving  land  of  the  owner  on  each  side.  The  company  acquired 
the  exclusive  use  of  the  land  taken.  Provision  was  made  by 
the  company  for  the  owner's  crossing  the  location,  and  for  the 
drainage  and  flowage  of  his  cranberry  meadow  thus  cut  off,  he 
accepting  and  using  the  same  with  the  mutual  understanding 
that  he  had  a  right  so  to  do.  Held,  that  these  facts  could  not 
be  considered  in  reduction  of  the  damages,  the  use  of  the  priv- 
ileges being  merely  permissive  and  subject  to  the  paramount 
right  of  the  corporation:  Old  Colony  v.  Miller,  125  Mass.  1;  28 
Am.  Rep.  194. 

§  3899.  Payment. — It  is  sometimes  expressly  provided 
by  law  that  payment  shall  precede  appropriation.*  But 
where  that  is  not  the  case,  it  is  still  essential  in  all  cases 
where  the  appropriation  is  made  for  and  payment  to  be 

'  Shipley  v.  R.  R.  Co.,  34  Md.  336;  *  See  note  to  Symonds  v.  Cincinnati, 

Robinson    v.    Robinson,     1    Duvall,  14  Ohio,  147,  in  45  Am.  JDec.  534. 

162;  Mayor  v.  R.  R.  Co.,  53  Ga.  120;  »  Frederick    v.    Shane,     32    Iowa, 

Raleigh  etc.  R.  R.  Co.  v.  Wicker,  74  254. 

N.  0.  220;  Mitchell  w.  Thornton,  21  '  Breddell  v.  Bryan,  14  Md.  444;  74 

Gratt.  164;  Buffalo  etc.  R.  R.  Co.  v.  Am.  Dec.  550. 
Fervis,  26  Tex.  588. 
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made  by  a  private  corporation,  such  as  a  railroad  or  toll- 
road  company.*  "When  a  statute  provides  that  compen- 
sation shall  be  paid  for  lands  appropriated  to  a  public 
use,  without  designating  the  time  of  payment,  it  must  be 
so  construed  as  to  make  the  payment  a  condition  prece- 
dent to  the  appropriation.'  But  where  the  state  takes  the 
property  for  its  own  use,'  or  for  the  use  of  one  of  its  own 
municipalities,*  prepayment  is  not  essential.  The  party 
may  waive  his  right  to  payment  in  any  case,  either  ex- 
pressly, or  by  failing  to  claim  it  within  such  period  of 
limitation  as  may  be  established  by  law.*  The  compen- 
sation must  be  made  within  a  short  period  or  the  privi- 
lege of  taking  the  property  under  the  condemnation  will 
be  deemed  abandoned.^  The  owner  is  entitled  to  the  cash 
value  of  land  appropriated,  and  to  indemnity  for  damages 
to  his  adjacent  land  consequent  upon  the  location  of  the 
road,  and  he  cannot  be  compelled  to  receive  as  compen- 
sation in  whole  or  in  part  the  enhancement  in  the  value 
of  his  remaining  property.'  A  condemnation  of  land  for 
railroad  purposes  which  does  not  provide  for  compensa- 
tion for  the  land  taken  is  not  rendered  invalid  thereby.' 
But  the  taking  of  the  land  will  be  enjoined  until  payment 

'  Powers  V.  Bears,  12  Wis.  220;  78  Deposit  of  the  amount  of  an  award  of 

Am.  Deo.  733;  Thompson  v.  E,.  R.  Co.,  damages   for  land  taken  by  eminent 

4  Miss.  240;  34  Am.  Dec.  81 ;  Wheeler  domain,  where  a  deposit  is  authorized 

».  Essex  Co.,  39  N.  J.  L.  291.    Where  to  be  made  for  use  of  the  laud-owner, 

the  constitution  does  not  require  that  is  unavailing  if  a  condition  is  imposed 

compensation  shall  precede  the  taking,  as  to  payment  of  the  money  deposited 

a  statute  allowing  the  taking  of  land  to  the  owner:  Kanne  v.  R.  R.  Co.,  30 

by  a  railroad  before  either  ascertain-  Minn.  423. 

ment  or  payment  of  damages  is  valid,  '■'  Bloodgood  ».  R.  R.  Co.,  18  Wend, 

provided  the  means  of  subsequently  9;  31  Am.  Dec.  313. 

enforcing  the  payment  are  prescribed:  '  Orr  v.    Quimby,    54    N.    H.    590; 

Townaend  v.  R.  R.  Co.,  91  111.  545;  White  v.  R.  R.  Co.,  7  Heisk.  518. 

Cairo  etc.  R.  R.  Co.  ».  Turner,  31  Ark.  *  Comm'rs   v.    Bowie,  34   Ala.   461; 

424;  25  Am.  Rep.  564;  Smith  ».  Tay-  Talbot    ».    Hudson,     16    Gray,    417; 

lor,  34  Tex.  589.     Just  compensation  Lowree  ».  Newark,  38  N.  J.  L.  151. 

means  a  fair  equivalent  in  money.     It  °  In  re  Albany,  11  Wend.  147;  Calli- 

must  be  paid  when  the  property  is  son  v.  Herriok,  15  Gratt.  244. 

taken,    or   within  a  reasonable   time  *  Bensley  v.  Mountain  Lake  Water 

thereafter;  and  its  payment  must  not  Co.,  13  Cal.  306;  73  Am.  Dec.  575. 

depend  on  any  hazard  or  uncertainty:  '  Brown  v.  Beatty,  34  Miss.  227;  69 

Per  Senator  Maison,  in  Bloodgood  v.  R.  Am.  Dec.  389. 

R.  Co.,  18  Wend.  9;  31  Am.  Dec.  313.  «  Shute  v.  R.  R.  Co.,  26  111.  436. 
385 
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is  made.^  When  a  railroad  company  locates  its  line  of 
road  over  the  lands  of  private  owners,  it  secures  a  right 
to  enter  upon  and  occupy  the  land  covered  by  such  loca. 
tion;  and  though  actual  entry  cannot  be  made  until  the 
damages  accruing  to  the  owner  shall  be  paid  or  secured, 
and  though  the  parties  cannot  agree  upon  the  amount  of 
damages,  still  the  owner  cannot  prevent  the  exercise  of 
the  right  of  eminent  domain  by  the  company.^ 

§  3900.  Validity  of  Proceedings  cannot  be  Attacked 
Collaterally.  —  The  validity  of  the  proceeding  cannot  be 
attacked  in  a  coUaterial  suit.*  A  judgment  of  dismissal 
of  proceedings  for  assessment  of  damages  upon  the  appro- 
priation of  private  lands  by  a  railroad  company  is  con- 
clusive between  the  parties  upon  collateral  attack,  even 
though  erroneous.*  One  whose  lands  have  been  taken 
for  a  railroad,  and  damages  assessed,  cannot  afterwards 
recover  for  injury  caused  by  the  taking,  which  was  not 
considered  in  the  assessment.  But  he  may  recover  for 
injury  sustained  from  the  improper  construction  of  the 
road.^  But  jurisdictional  defects  may  be  attacked  col- 
laterally.* The  rule  that  jurisdictional  facts  not  stated 
in  the  record  will  be  assumed  in  favor  of  the  jurisdiction 
of  courts  of  record  applies  to  condemnation  proceedings 
in  a  court  of  record.''  It  cannot  be  collaterally  attacked 
on  the  ground  that  all  the  commissioners  did  not  act.* 

§  3901.  Estoppel  by  Assessment  of  Damages.  —  When 
the  owner  receives  and  accepts  the  damages  assessed  he  is 

1  People  ».  Law,  34  Barb.  494;  Davis  *  Perley  v.   B.   R.   Co.,   57  N.  H. 
V.  R.  R.  Co.,  12  Wis.  16.  212. 

2  Lafferty  v.  R.  R.  Co.,  124  Pa.  St.  «  Clement  v.  Burns,  43  N.  H.  607; 
297;  10  Am.  St.  Rep.  587.  People  v.  Commissioners,  27  Barb.  94. 

*  Seconibe   o.  R.   R.   Co.,  23  Wall.  But  failure  to   obtain   jurisdiction  of 

108;   Hamilton  a.  R.   R.   Co.,   1  Md.  the  person  cannot  be  taken  advantage 

Ch.  107;  St.  Joseph  etc.  R.  R.  Co.  v.  of  by  any  one  but  the  person  himself: 

R.    B.    Co.,  9   N.  E.  Rep.  727;  Van  State  v.  Richmond,  26  N.  H.  232. 

Steinburg  v.  Bigelow,  3  Wend.  42.  '  Key    v.    Svifinney,    36    Ind.    454; 

» Indiana  etc.  R.  R.  Co.  v.  Allen,  Galena  Coal  Co.  v.  Powell.  22  111.  339. 

113  Ind.  308;  3  Am.  St.  Rep.  650.  «  Quayle  v.  R.  R.  Co.,  63  Mo.  465. 
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estopped  to  afterwards  assert  that  the  condemnation  pro- 
ceedings were  irregular  or  void/ or  from  afterwards  denying 
that  he  consented  to  the  taking.''  An  unreasonable  delay 
in  depositing  the  damages  assessed  is  waived  by  an  ac- 
ceptance of  such  damages  when  so  deposited.'  So  delay 
in  filing  the  papers  relating  to  the  opening  of  a  highway 
is  waived  by  the  acceptance  of  damages.*  A  city  by  pro- 
ceeding to  act  upon  the  report  of  commissioners  appointed 
by  it  to  assess  damages  for  land  taken  for  a  public  street 
waives  all  objection  to  irregularities  in  the  selection  of 
appointment  of  such  commissioners.^  Where  the  owner 
accepts  the  damages  assessed  by  commissioners  or  arbi- 
trators, he  will  be  precluded  from  further  prosecuting  an 
appeal  from  such  assessment  theretofore  commenced.' 

§  3902.  Remedies. — A  court  of  equity  will  not  remedy 
defects  in  condemnation  proceedings;  the  proper  remedy 
is  by  certiorari.''  A  verdict  awarding  damages  to  a  person 
not  entitled  may  be  quashed  by  certiorari.^  The  corpo- 
rate existence  of  a  company,  and  its  right  to  exercise 
corporate  franchises,  cannot  properly  be  passed  on  by 
the  inferior  tribunals  for  assessing  damages  in  condemn- 
ing lands,  and  cannot  therefore  be  considered  on  certi- 
orari to  review  the  action.'  Although  the  amount  of 
damages  cannot  be  gone  into  on  certiorari, , still  the  pro- 
ceedings will  be  quashed  if  the  damages  are  so  high  as  to 
show  clearly  that  the  commissioners  acted  upon  illegal 
principles  in  assuming  them."*    And  when  the  decision 

'  Hitchcock?;.  R.  R.  Co.,  25  Conn.  'Baltimore  etc.  R.  R.  Co.  v.  John- 

516;   Kurber  v.  Nellis,  22  Wis.  215;  son,  84  Ind.  420;  Mississippi  etc.  R. 

Felch   V.  Gilman,  22  Vt.  38;   Kile  v.  R.    Co.    v.    Byington,   14   Iowa,    572; 

Yellowhead,  80  111.  208;  Chatterton  v.  Dodge  v.  Burns,  6  Wis.  514;  Hatch  v. 

Parrott,  26   Mich.  432;   Sparhawk  v.  Hawkes,  126  Mass.  177. 

Walpole,  20  N.  H.  317;  Whittesley  v.  '  Union  Mut.  Ins.  Co.  v.  Slee,  123 

R.  R.  Co.,  23  Conn.  421;  Union  Mut.  111.  57;  Ewing  v.  St.  Louis,  5  Wall. 

Ins.  Co.  V.  Slee,  123  111.  57.  413;  Kroop  v.  Foreman,  31  Mich.  144. 

"  Embury  v.  Connor,  3  N.  Y.  511;  ^  Penny  v.  R.  R.  Co.,  7  El.  &  Bl. 

53  Am.  Dec.  325.  660. 

*  Hawley  v.  Hurrall,  19  Conn.  142.  »  Sohroeder  v.  R.  R.  Co.,  44  Mich. 

•  Gour  V.  Blackberry,  29  111.  137.  387. 

"  City  of  Chicago  v.  Wheeler,  25  111.        '•  New  Jersey  etc.  Co.  «.  Suydam,  17 
478;  79  Am.  Deo.  342.  N.  J.  L.  25. 
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of  a  board  is  made  final  and  conclusive  as  to  the  award  of 
damages  for  land  taken,  nevertheless  a  resolution  of  such 
board  reducing  the  amount  of. damages  awarded  by  the 
appraisers  may  be  quashed  on  certiorari,  where  it  fails  to 
give  ground  for  such  reduction  as  required  by  statute.' 

Equity  will  interfere  by  an  injunction  restraining  the 
company  from  entering  upon  land,  or  constructing  its 
road,  until  the  statutory  requirements  have  been  ful- 
filled;' as  where  the  statutes  require  that  an  effort  shall 
be  made  to  purchase  the  right  of  way;^  or  that  the  dam- 
ages awarded  shall  be  paid  or  tendered  to  the  owner;*  or 
that  a  deposit  shall  be  made  to  secure  the  payment;'  or  that 
the  line  shall  be  surveyed,  and  a  description  of  the  route 
filed  with  the  secretary  of  state;'  or  if  the  statute  authorize 
the  taking  of  private  property  without  providing  for  the 
making  of  compensation/  Equity  will  enjoin  the  taking 
of  land  beyond  what  is  necessary  for  the  public  purpose;' 
or  where  compensation  is  not  made;'  or  before  the  con- 
summation of  the  condemnation  proceedings;"  or  where 
a  railroad  company,  which  has  taken  land  without  paying 
for  it,  becomes  insolvent,  and  the  land-owner  has  ex- 
hausted  all  the  statutory  remedies  without  avail."     An 

'  People  V.  Canal    Board,   7   Lans.  '  Morris  etc.  R.  E,.  Co.  v.  Blair,  9 

220.  N.  J.  Eq.  635. 

^  Stewart  v.  R.  R.  Co.,  15  Miss.  568;  ^  Brewer    v.   Bowman,    9    Ga.    37; 

Richards  v.  R.  R.  Co.,  18  Iowa,  259;  Watson  v.  Trustees  etc.,  21  Ohio  St. 

Western  etc.  R.  R.  Co.  v.  Owings,  15  667;   Piscataqua  Bridge   Co.   v.    New 

Md.   199;   74  Am.  Dec.  563;   Ross  v.  Hampshire  Bridge  Co.,  7  N.  H.  35;  Ex 

R.  R.  Co.,  2  N.  J.  Eq.  422;  People  v.  parte  Martin,   13   Ark.    198;  58  Am. 

Law,  34  Barb.  494.  Dec.  321;  Trenton  Water   P.  Co.  v. 

'  Reitenbaugh  v.  R.  R.  Co.,  21  Pa.  Raff,  36  N.  J.  L.  335;  Williams ».  R.  R. 

St.  100.  Co.,  16  N.  Y.  97;  69  Am.  Deo.  651; 

<  Story  V.  R.  R.  Co.,  90  N.  Y.   122;  Broiestedt  v.  R.  R.  Co.,  55  N.  Y.  220; 

43  Am.  Rep.  146;  Chambers  ».  R.  R.  Carpenter  v.  R.  R.  Co.,  24  N.  Y.  655; 

Co.,  69  Ga.  320;  Gammage  v.  R.  R.  Mahan  v.  R.  R.   Co.,  24  N.  Y.  658; 

Co.,  65  Ga.  614;  Pittsburg  etc.  R.  R.  Wager  v.  R.  R.  Co.,  25  N.  Y.  526. 

Co.  V.  Bruce,  102  Pa.  St.  23;  Starr  v.  «  Cooper  v.  Williams,  5  Ohio,  391; 

R.  R.  Co.,  24  N.  J.  L.  592;  Staoey  v.  24  Am.   Dec.  299;  Bird  v.  R.  R.  Co., 

R.  R.  Co.,  25  Vt.  39;  Dimmick  v.  R.  8  Rich.  Eq.  46;  64  Am.  Dec.  739. 

R.  Co.,  58  Iowa,  637;  Spencer  «.  R.  «  Ex  parte  Martin,  13  Ark.  198;  58 

R.  Co.,  23  W.  Va.  406.  Am.  Dec.  321. 

*  Bensley  v.  Mountain  Lake  etc.  Co.,  '•  New  Central  Coal  Co.  v.  Coal  Co., 

13  Cal.  306;  73  Am.  Dec.  575;  Parker  37  Md.  537. 

*.  R.  R.  Co.,  13  Lea,  669.  "Provolt  v.  R.  R.  Co.,  69  Mo.  633. 
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injunction  will  not  be  granted  in  any  case,  previous  to 
the  determination  of  the  rights  of  the  parties,  to  restrain 
a  mere  trespass,  where  the  injury  is  not  irreparable  and 
destructive  to  the  plaintiff's  estate.  The  erection  of  a 
trestle-work  for  a  railroad  upon  plaintiff's  land  is  not  such 
an  injury  as  to  justify  granting  a  preliminarj'^  injunction.' 
The  court,  in  a  proper  case,  may  permit  the  company  to 
give  a  bond  of  indemnity,  instead  of  ordering  an  in- 
junction.^ Pending  the  determination  of  a  controversy 
between  a  land-owner  and  a  railroad  company  as  to  the 
true  location  of  the  road  under  a  written  grant  of  way, 
the  court  will  not  arrest  the  construction  of  the  road  by 
injunction,  but  will  order  security  to  be  given  sufficient 
to  cover  all  damages.* 

Where  the  state  has  failed  to  provide  a  remedy,  the  in- 
jured party  may  sue  for  his  damages.*  The  owner  may 
maintain  ejectment  where,  from  defects  in  condemnation 
proceedings,  a  railroad  company  has  failed  to  acquire 
rights  in  the  land.^  But  a  statutory  remedy  is  provided 
in  most  of  the  states.  In  most  of  the  states  where  entry 
on  land  is  allowed  before  compensation,  it  is  held  that  the 
statutory  remedy  is  exclusive  of  the  remedies  at  common 
law.*  But  in  those  in  which  compensation  is  required  by 
law  to  be  made  before  the  company  can  enter  upon  the 
lands,  the  statutory  remedy  is  cumulative  only."     Where 

'  Sohurmeier  v.  R.  R.  Co.,  8  Minn,  that  the  statutory  remedy  is  cumula- 

]  13;    83  Am.  Dec.  770;    Whitman  v.  tive:  Beach  on  Railroads,  sec.  848. 

R.  R.  Co.,  8  Minn.  116.  '  Parker  v.  Tennessee,  13  Lea,  669. 

^  Campbell  v.  R.  R.  Co.,  23  W,  Va.  Where  a  railroad  company  takes  land 

448.  for  a  right  of  way  without  having  it 

'  Rainey  v.  R.  E.  Co.,  15  Fed.  Rep.  condemned,  the  owner  may  waive  con- 

767.  demnation  proceedings,   and   sue   for 

'Hooker  v.   New    Haven    Co.,    14  damages:  Cohen  t;.  R.  R.  Co. ,  34  Kan. 

Conn.  146;  36  Am.  Dec.  477;  Foote  v.  158;   55  Am.    Rep.    242.     A   railroad 

Cincinnati,  11  Ohio,  408;  38  Am.  Deo.  company  may  dispense  with  the  assess- 

737.  ment,  by  commissioners,   of  damages 

*  Hull  V.  R.  R.  Co.,  21  Neb.  371.  for  laying  its  track  over  private  prop- 

*  See  Beach  on  Railroads,  sec.  848;  erty,  by  promising  to  pay  such  dam- 
Brown  V.  Beatty,  34  Miss.  229;  69  ages,  and  the  land-owner  may  recover 
Am.  Deo.  389.  Though  even  in  those  on  the  special  promise:  Plott  v.  R.  R 
jurisdictions  there  are  cases  holding  Co.,  65  N.  C.  74. 
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a  railroad  has  entered  upon  land  for  the  purpose  of  con- 
structing its  road,  without  having  complied  with  all  the 
statutory  provisions  respecting  condemnation,  or  with- 
out having  paid  or  deposited  or  given  security  for  the 
amount  awarded,  the  land-owner  may  bring  an  action  in 
ejectment'  or  in  trespass  to  recover  damages  for  the  in- 
jury to  his  property.^  Where  damages  have  been  assessed, 
and  exceptions  to  the  amount  are  withdrawn  or  not  filed 
at  all,  and  the  money  is  not  paid,  the  lessee's  or  owner's 
remedy  is  by  suit  for  the  compensation  ascertained,  and 
not  by  suit  for  nuisance.'  Satisfying  the  judgment  for 
trespass  does  not  give  the  company  title  to  the  land;  it 
must  still  acquire  the  right  of  way  in  the  statutory  mode.* 
But  the  wrongful  entry  is  not  a  bar  to  proceedings  to 
condemn.' 

§  3903.  Measure  of  Damages  for  Wrongful  Entry.  — 
The  measure  of  damages  in  an  action  for  wrongful  entry 
against  the  company  is  not  the  value  of  the  land,  but  the 
injury  sustained  by  the  plaintiff,  in  his  crops,  orchards, 
pastures,  fences,  and  profits.'     The  damages  in  trespass 

'  Wilmington  etc.  R.  R.  Co.  v.  High,  Co.,  64  Barb.  480;  Robinson  v.  R.  R. 
89  Pa.  St.  282;  Robinson  v.  R.  R.  Co.,  Co.,  27  Barb.  512;  McCord  v.  R.  R. 
57  Cal.  417;  McCliuton  v.  R.  R.  Co.,  Co.,  21  Mo.  App.  92;  Cohen  v.  R.  R. 
06  Pa.  St.  404;  Chicago  etc.  R.  R.  Co.  Co.,  34  Kan.  158;  55  Am.  Rep.  242; 
V.  Knox  College,  34  111.  195;  Congler  Tinsman  v.  R.  R.  Co.,  27  N.  J.  L.  148; 
V.  R.  R.  Co.,  41  Iowa,  419;  Gilman  v.  South  Carolina  R.  R.  Co.  v.  Steiner, 
R.  R.  Co.,  40  Wis.  653;  Levering  v.  44  Ga.  546;  Eaton  v.  R.  R.  Co.,  51  N. 
R.  R.  Co.,  8Watts&S.  459;  St.  Joseph  H.  504;  12  Am.  Rep.  147;  Memphis 
etc.  R.  R.  Co.  V.  Callendar,  13  Kan.  etc.  R.  R.  Co.  v.  Payne,  37  Miss.  700. 
496;  Holbert  v.  R.  R.  Co.,  45  Iowa,  ^  Com.  of  Kensington  v.  Wood,  10 
23;  Smith  v.  R.  R.  Co..  67  111.  191;  Pa.  St.  93;  49  Am.  Dec.  582. 
Harrington  v.  R.  R.  Co.,  17  Minn.  «  Plate  v.  R.  R.  Co.,  37  N.  Y.  472; 
215;  Cox  V.  R.  R.  Co.,  48  Ind.  178;  Mahon  v.  R.  R.  Co.,  24  N.  Y.  658i 
New  Orleans  v.  R.  R.  Co.,  70  Ala.  Bird  v.  R.  R.  Co.,  8  Rich.  Eq.  46; 
227;  Galveston  etc.  R.  R.  Co.  v.  64  Am.  Dec.  739;  Anderson  etc! 
Pfeuffer,  56  Tex.  66;  Rusch  v.  R.  R.  R.  R.  Co.  v.  Kernodle,  54  Ind.  314 
Co.,  54  Wis.  136;  Susquehanna  etc.  Hetfleld  v.  R.  R.  Co.,  34  N.  J.  h. 
R.  R.  Co.  V.  Quick,  68  Pa.  St.  189;  251;  Carl  v.  R.  R.  Co.,  46  Wis.  .325 
Stewart  v.  R.  R.  Co.,  33  N.  J.  L.  115;  Cain  v.  R.  R.  Co.,  54  Iowa,  225;  Dick- 
Sherman  V.  R.  R.  Co.,  40  Wis.  645;  son  v.  R.  R.  Co.,  71  Mo.  575. 
Graham  v.  R.  R.  Co.,  27  Ind.  260;  89  '  State  v.  Baker,  20  Pla.  616. 
Am.  Dec.  498.  «  Houston  etc.  R.  R.  Co.  v.  Adams, 

2  Lpc  v.  Pembroke  Iron  Co.,  57  Me.  63   Tex.    200;    Republican  Valley  R. 

481;  2  Am.  Rep.  59;  Blodgett  v.  R.  R.  R.  Co.  <;.  Fink,  18  Neb.  82. 
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include  only  past  injuries,  and  successive  suits  must  be 
brought/  except  when  the  injury  is  permanent  in  its 
nature.^  When  condemnation  proceedings  are  afterwards 
instituted  by  the  company,  the  damages  for  the  trespass 
are  not  to  be  added  to  the  award  for  the  condemnation.' 
Nor  are  the  damages  given  in  an  action  for  trespass  to  be 
deducted  from  the  amount  awarded  in  condemnation  pro- 
ceedings subsequently  instituted.* 

§  S904.  Appeals.  —  A  land-owner  may  appeal  from  the 
damages  awarded,  and  at  the  same  time  dispute  by  certi- 
orari the  validity  of  proceedings.'  "  The  practice  in  tak- 
ing and  perfecting  appeals  is  regulated  by  statute,  and 
the  decisions  present  little  of  interest  beyond  the  state  in 
which  they  are  made."  °  An  appeal  from  the  award  of 
damages  waives  all  defects  in  preliminary  proceedings.' 
Where,  under  the  charter,  the  question  of  damages  to  a 
land-owner  has  been  submitted  to  assessors,  and  the  com- 
pany has  appealed  from  their  decision,  it  cannot,  pending 
the  appeal,  construct  its  road  across  the  land.  An  effort 
to  do  so  will  be  enjoined.'  When  a  property  owner  ap- 
peals to  the  district  court  from  the  award  of  commissioners 
in  such  proceedings,  it  is  incumbent  upon  him  to  pros- 
ecute his  appeal.     Delay  in  such  prosecution  cannot  be 

1  Blodgett  V.  R.  R.   Co.,   64  Barb.  Ward,  10  Kan.  352;  Selma  etc.  R.  R. 

540;  Anderson  R.  R.  Co.  v.  Kernodle,  Co.  v.  Keith,    5.S  Ga.   178;  Praetz  v. 

64  Ind.  314;  Hartz  v.  R.  R.  Co.,  21  R.  R.  Co.,  17  Minn.  163;  Toledo  etc. 

Minn.   358;  Harrington  v.  R.  R.  Co.,  R.  R.  Co.  v.  Dunlap,  47  Mich.  456. 

17  Minn.  215;  Adama  v.  R.  R.  Co.,  18  *  Blodgett  v.  R.  R.   Co.,   64  Barb. 

Minn.  260;  Houston  etc.  R.  R.  Co.  v.  580;  Harsh  o.R.  R.  Co.,  17  Minn.  439; 

Adams,  63  Tex.  200.  Oregon  R.  R.  Co.    v.    Barlow,    3  Or. 

'  Central  Branch  R.  R.  Co.  v.  Twine,  311;  Chicago  etc.  R.  R.  Co.  v.  Davis, 

23  Kan.  585;  33  Am.  Rep.  203;  Chi-  86    111.    20;  Leber  v.  R.   R.  Co.,  29 

cago  etc.   R.  R.  Co.  v.  Stein,   75  111.  Minn.  256. 

41;  Chicago  etc.  R.  R.  Co.  v.  Carey,  *  State  v.  East  Orange,  8  Atl.  Rep. 

90  111.  514;  Chicago  etc.  R.  R.  Co.  v.  107. 

Hoag,   90   111.   339;    Troy    v.   R.   R.  "Lewis  on  Eminent  Domain,   sec. 

Co.,  23  K.  H.  83;  55  Am.  Deo.   177;  527. 

Cheshire  Turnpike  Co.  v.  Stevens,  13  '  Delaware  etc.  R.  R.  Co.  v.  Burron, 

N.  H.  28;  Parka  v.  City  of  Boston,  15  61  Pa.  St.  369;  In  re  Weaver's  Road, 

Pick.  198.  45  Pa.  St.  405;  Pinkham  v.  Chelms- 

» Blodgett  V.  R.  R.  Co.,   64  Barb,  ford,  109  Mass.  225. 

580;  McClinton  v.  R.  R.   Co.,  66  Pa.  «  chambers  v.   R.   R.  Co.,  69  Ga. 

St.   404;  Missouri  etc.  R.   R.  Co.  v.  320. 


§  3905  CONSTITUTIONAL   LAW.  6152 

urged  as  tending  to  show  abandonment  of  the  proceedings 
by  the  respondent.*  The  constitutional  provision  that 
compensation  shall  be  made  before  the  taking  is  not  af- 
fected by  the  fact  that  the  land-owner  has  appealed  from 
the  assessment  of  his  damages  by  the  commissioners,  nor 
that  on  such  appeal  he  has  recovered  a  judgment  for  the 
amount  thereof,  and  he  may  maintain  ejectment  for  the 
possession  of  his  laud.^ 

§  3905.    Abandonment — Discontinuance  of  Proceedings. 

—  If  the  corporation  abandons  the  purpose  after  the  ver- 
dict of  the  jury,  it  may  do  so,  being  liable  only  for  the 
costs  incurred.'  But  where  the  purpose,  instead  of  being 
abandoned  in  good  faith,  is  merely  modified  so  as  to  enable 
the  party  exercising  the  right  of  eminent  domain  to  take  the 
chances  of  a  verdict  of  another  jury,  the  first  proceedings  are 
a  bar  to  such  a  course.^  So  when  land  has  once  been  taken, 
and  the  company  for  any  period  of  time  has  been  seised 
and  possessed  thereof,  or  if  the  land-owner  has  had  at  any 
time  a  perfected  right  to  the  damages  awarded  by  the 
commissioners,  a  subsequent  change  of  intention  on  the 
part  of  the  company  will  have  no  efi^ect  to  defeat  his 
claim  for  the  damages  which  have  been  awarded  to  him.* 
Whenever  land  is  sought  to  be  taken  for  a  public  purpose, 
the  public  authorities,  in  the  absence  of  any  statutory 
provision  to  the  contrary,  have  a  reasonable  time,  after 
ascertaining  the  expense  of  the  scheme,  to  decide  whether 
to  accept  or  refuse  the  land  at  the  price  fixed.'     It  is  held 

1  Bradley  v.  R.   R.  Co.,  38  Minn.  Co.  *.  Lackland,  25  Mo.  532;  Leisse 

234.  V.  R.  R.  Co.,  2  Mo.  App.  105;  State  v. 

''  St.  Joseph  etc.  R.  R.  Co.  v.  Cal-  Hug,  44  Mo.  116;   Baltimore  etc.  R. 

lender,  13  Kan.  496.  R.  Co.  v.  Nesbit,  10  How.  395;  Lau- 

^  Gear  v.  R.  R.  Co.,  20  Iowa,  523;  caster  v.  Kennebec  Co.,  62  Me.  272; 

89  Am.  Dec.  550.  State  v.  Keokuk,  9  Iowa,  438;  Wilker- 

*  Rogers  «.  St.  Charles,  3  Mo.  App.  son  v.  Buchanan  Co.,  12  Mo.  328;  In 
46;  Neal  v.  R.  R.  Co.,  31  Pa.  St.  19;  re  Military  Parade  Grounds,  60  N.  Y. 
Staflford  V.  Albany,  7  Johns.  541.  319;  Parmer  v.  Hookset,  28  N.  H.  244. 

*  Stacey  v.  R.  R.  Co.,  27  Vt.  39;  «  O'Neill  o.  Hudson  County  Free- 
First  National  Bank  v.  R.  R.  Co.,  49  holders,  41  N.  J.  L,  161;  Mabon  v. 
Vt.  167,  174;  North  Missouri  R.  R.  Halsted,  39  N.  J.  L.  640. 
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in  a  number  of  the  states  that  the  rights  become  vested  in 
the  land-owners  as  soon  as  the  report  of  the  commissioners 
is  confirmed  by  the  court,  and  there  is  a  final  award  in 
their  favor  in  the  nature  of  a  judgment.  Beyond  that  time 
the  company  cannot  abandon  and  discontinue.'  In  other 
states  the  rights  of  the  parties  are  not  fixed  until  com- 
pensation has  been  made  to  the  land-owner,  or  until  the 
money  has  been  deposited  for  his  benefit,  and  until  then 
the  condemnation  may  be  abandoned  at  any  time.''  An 
abandonment  of  the  lands  by  the  company  may  entitle 
the  land-owner,  if  the  fee  was  not  divested,  to  re-enter. 
But  a  misuser  does  not  operate  as  a  forfeiture  of  which  a 
private  party  can  take  any  advantage.  The  remedy  of 
the  land-owner  for  a  misuse  of  his  land  is  by  a  proceed- 
ing for  additional  land  damages.' 

§  3906.     Laches  —  Acquiescence  —  Limitations.  —  The 

owner  of  land,  by  making  no  objection  to  the  location  of 
a  railroad,  and  permitting  it  to  go  on  and  construct  its 
road,  will  lose  by  his  laches  his  right  to  maintain  eject- 
ment for  a  wrongful  taking,*  or  to  obtain  an  injunction 
restraining  the  further  operation  of  the  road,'  or  to 
maintain  trespass  for  the  wrongful  taking,*  or  to  recover 

1  In  re  Washington  Park,  56  N.  Y.  621;  Chicago  v.  Barbian,  80  111.  482; 

144,  154;  Martin  v.  Mayor  of  Brook-  St.  Louis  etc.  v.  Teters,  68  111.   144; 

lyn,  1  Hill,  545;  In  re  Canal  Street,  Blaokshire  v.  R.  K.  Co.,  13  Kan.  514; 

11  Wend.  155;  People  v.  Brooklyn,  1  State  v.  R.  R.  Co.,  17  Ohio  St.  103; 

Wend.    318;     In    re    Department    of  State   v.    Graves,    19    Md.    351,    370; 

Parks,  73  N.  Y.  560;  Stafford  v.  Mayor  Graff  v.  Mayor,  10  Md.  544;  Merrick 

of  Albany,  7  Johns.  542;  In  re  Dover  v.  Mayor,  43  Md.  219;  Williams  v.  R. 

■Street,  18  Johns.  545;  In  re  Anthony  R.  Co.,  60  Miss.  689. 

Street,  20  Wend.  618;  32  Am.  Dec.  *  Proprietors  of  Locks  etc.  v.  R.  R. 

608;  In  re  Military  Parade  Grounds,  Co.,  104  Mass.  1. 

60  N.  Y.  319;  Application  of  Mayor  of  *  Louisville  etc.  R.  R.  Co.  v.  Solt- 

New  Orleans,  4  Rob.  (La.)  357;  Dun-  weddle,  116  Ind.  257;  9  Am.  St.  Rep. 

can  V.   Mayor  of  Louisville,  8  Bush,  852;   Lawrence  v.  R.  R.   Co.,  39  La. 

98,  104;  In  re  Water  Commissioners,  Ann.  427;  Pryzbylowrez  v.  R.  R.  Co., 

31   N.   J.    L.   72;   86   Am.    Dec.    199;  17  Fed.  Rep.  492.     But  see  Conger  ti. 

Mabon  v.  Halstead,  39  N.  J.   L.  640;  R.  R.  Co.,  41  Iowa,  419. 

O'Neill  V.  Freeholders  of  Hudson,  41  '  Spencer  v.  Falls  Turnpike  Co.,  19 

N.  J.  L.  161,  173;  Harrington  v.  Berk-  Md.  L.  J.  950;  Abbottw.  E.  R.  Co.,  145 

shire,    22    Pick.    263;    33    Am.    Deo.  Mass.  450;  Milwaukee  etc.  R.  R.  Co. 

741,  V.  Strange,  63  Wis.  178. 

^Lamb  v.   Schottler,  54  Cal.   319;  « Milwaukee    etc.    R.    R.    Co.    o. 

City  of  Bloomiugton  v.  Miller,  84  111.  Strange,  63  Wis.  178. 
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e.xemplary  damages.'  A  land-owner  who  surrenders  pos- 
session of  his  land  to  a  railroad  company  without  prepay- 
ment, and  by  express  or  implied  acquiescence  induces  the 
company  to  expend  money  in  constructing  its  road  on 
the  street  in  front  of  his  land,  cannot  afterwards  maintain 
ejectment  and  recover  his  land.  His  recovery  is  confined 
to  damages  and  compensation  on  account  of  the  location 
and  construction  of  the  road.^  But  mere  silence  and  in- 
action for  a  few  months,  after  being  informed  that  the 
company  is  constructing  its  track  over  the  land,  will 
not  be  regarded  such  acquiescence  as  to  estop  the  owner 
from  his  action  of  ejectment.'  The  mere  failure  of  a  land- 
owner to  order  a  railroad  company  off  his  land,  or  to  bring 
his  action  against,  it  as  a  trespasser,  until  near  the  end  of 
the  statutory  period  of  limitation,  will  not  operate  as  a 
consent  to  its  occupation  and  use  of  the  land.*  But  ac- 
quiescence is  no  bar  to  recover  his  damages  for  the  value 
of  the  land,  or  for  injuries  done  him  by  the  construction 
of  the  road.*  Without  a  deed,  a  railroad  location  can 
never  become  legal,  except  on  payment  or  waiver  of  the 
land  damages,  or  by  prescription.  In  no  other  way  can 
the  company  acquire  legal  permanent  possession.*  Stat- 
utes imposing  reasonable  limitations  upon  the  time  for 
bringing  actions  for  the  recovery  of  compensation  for  the 
taking  of  private  property  are  constitutional.'     And  a  re- 

'  Baltimore  etc.  R.  R.  Co.  v.  Boyd,  without  compensation,  cannot  recover 

67  Md.  32.  damages  for  the  use  of  the  land;  nor  is 

2  Louisville  etc.  R.  R.  Co.  v.  Solt-  the  right  of  the  company  to  continue 

weddle,  116  Ind.  257;  9  Am.  St.  Rep.  thus  to  occupy  the  land  forfeited  by 

852.  its   failure  to   keep  open  ditches  and 

*  Walker  i'.  R.  R.  Co.,  57  Mo.  275.  waterways.      The    remedy    for    such 

*  Rusch  V.  R.  R.  Co.,  54  Wis.  136.  breach  of  duty  is  by  action:  Texas  etc. 
"  St.   Julian  V.   R.   R.   Co.,   35  La.  R.  R.  Co.  v.  Sutor,  59  Tex.  29. 

Ann.  924;  Bourdier  v.  R.  R.   Co.,   35  «  Perkins  v.  R.  R.  Co.,  72  Me.  95. 

La.  Ann.  947;  Milwaukee  etc.  R.  R.  '  Rexford  v.  Knight,  11  N.  Y.  308; 

Co.  V.  Strange,  63  Wis.   178;  Allen  v.  Carolina  Ceutral  R.  R.  Co.  v.  McCas- 

R.  R.  Co.,  84  Mo.  646;  Thornton  v.  kill,  94  N.  C.  746;  Taylor  v.  Marcy,  25 

R.  R.  Co.,  84  Ala.  109;  5  Am.  St.  Rep.  111.  51S;  Harper  v.  Richardson,  22  Oal. 

337.    But  one  who  for  seventeen  years  251;  Cupp  v.  Comm'rs  of   Seneca,   19 

has  voluntarily  consented  that  a  rail-  Oliio  St.  173;  Simms  v.  R.  R.  Co.,  12 

road   might   be  run  across   his  land,  Heisk.  621,  623;  Reckner  v.  Warner, 
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quirement  in  the  charter  of  a  railroad  that  all  claims  for 
damages  for  land  appropriated  by  the  company  must  be 
made  within  a  certain  time  bars  all  claims  not  made 
within  the  prescribed  time,  when  the  parties  are  sui  juris} 

22  Ohio  St.  275;  Shearer  ».  Comm'rs        '  Carolina  Central  R.  R.  Co.  v.  Mo- 
ot Douglaa  County,  13  Kan.  145;  Hen-    Oaskill,  94  N.  C.  746. 
driok  V.  R.  R.  Co.,  101  N.  C.  617. 
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§  3907.  Police  Power  —  In  General.  —  The  authority 
to  establish,  for  the  intercourse  of  the  several  members 
of  the  body  politic  with  each  other,  those  rules  of  good 
conduct  and  good  neighborhood  which  are  calculated  to 
prevent  a  conflict  of  rights  and  to  insure  to  each  the  un- 
interrupted enjoyment  of  his  own,  so  far  as  is  reasonably 
consistent  with  a  corresponding  enjoyment  by  others,  is 
usually  spoken  of  as  the  authority  or  power  of  police. 
This  is  a  most  comprehensive  branch  of  sovereignty,  ex- 
tending, as  it  does,  to  every  person,  every  public  and 
private  right,  everything  in  the  nature  of  property,  every 
relation  in  the  state,  in  society,  and  in  private  life.^  The 
police  power  of  state  embraces  its  sj^stem  of  internal  regu- 
lation by  which  it  is  sought  to  preserve  the  public  order, 
and  to  prevent  offenses  against  the  state,  and  also  to 
establish,  for  the  intercourse  of  citizen  with  citizen,  those 
rules  of  good  manners  and  good  neighborhood  which  are 

1  Cooley  on  Constitutional  Law,  227;  Blair  ».  Forehand,  100  Mass.  136;  1 
Am.  Rep.  94 
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calculated  to  prevent  a  conflict  of  rights,  and  to  insure  to 
each  the  uninterrupted  enjoyment  of  his  own,  so  far  as  is 
reasonably  consistent  with  a  like  enjoyment  of  rights  by 
others.^  The  regulation  of  the  internal  police  of  the  state 
is  within  its  power,  so  far  as  its  rules  will  operate  only 
within  its  own  limits,  even  though  indirectly  foreign  and 
interstate  commerce  may  be  affected  by  it.^  The  right  to 
exercise  the  police  power  cannot  be  alienated,  surrendered, 
or  abridged  by  the  legislature  by  any  grant,  contract,  or 
delegation  whatsoever.  Hence  no  legislative  grant  can 
confer  upon  any  corporation  beyond  the  control  of  sub- 
sequent legislative  action  the  power  to  tear  up  the  streets 
of  a  city,  at  such  times,  in  such  places,  and  under  such 
circumstances  as  such  corporation  may  determine,  re- 
gardless of  the  public  convenience  and  welfare  and  the 
rights  of  other  claimants.'  The  legislature  cannot  so 
determine  what  is  a  proper  exercise  of  the  police  power 
of  the  state  that  the  determination  will  not  be  subject  to 
scrutiny  and  revision  by  the  courts.  While  it  is  gener- 
ally for  the  legislature  to  decide  what  laws  and  regula- 
tions are  needed  to  protect  the  public  health,  and  serve 
the  public  comfort  and  safety,  the  courts  must  be  able  to 
see,  upon  the  perusal  of  an  enactment,  that  there  is  some 
fair,  just,  and  reasonable  connection  between  it  and  the 
ends  above  mentioned.  Unless  such  relation  exists,  the 
enactment  cannot  be  upheld  as  an  exercise  of  the  police 
power.^ 

§  3908.  Marriage  —  Divorce.  —  The  state  has  power  to 
regulate  marriage.  So  the  state  may  prescribe  how  di- 
vorces shall  be  obtained.  It  may  establish  laws  by  which 
divorces  generally  may  be  obtained,  or  it  may  grant  special 

•  People  V.  Squire,  107  N.  Y.  593;  '  People  v.  Squire,  107  N.  Y.  593;  1 

1  Am.  St.  Rep.  893.  Am.  St.  Rep.  893. 

» Purrear  v.    Com.,   5    Wall.   475;  *  People  v.  Gillson,  109  N.  Y.  389; 

United  States  v.  De  Witt,  9  Wall.  41;  4  Am.  St.  Rep.  465. 
41;  Sherlock  c.  Allen,  93  U.  S.  99. 
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divorces  at  will.'  And  a  marriage  is  not  a  "contract" 
within  the  constitutional  provision  concerning  the  obli- 
gation of  contracts.^  The  constitutional  provision  that 
"the  property  and  pecuniary  rights  of  every  married 
woman  at  the  time  of  marriage,  or' afterwards  acquired  by 
gift,  devise,  or  inheritance,  shall  not  be  subject  to  the 
debts  or  contracts  of  the  husband,"  is  not  restricted  to 
future  marriages,  but  applies  as  well  to  marriages  con- 
tracted before  the  enactment.' 

§  3909.  Schools.  —  The  state  has  power  to  pass  laws 
regulating  education  and  schools.  Therefore  colored  chil- 
dren might  be  excluded  from  the  public  schools.'  But 
since  the  adoption  of  the  Fourteenth  Amendment  this  is 
unlawful,^  though  it  is  legal  to  require  colored  persons  to 
attend  separate  schools,  provided  the  schools  are  equal  in 
advantages,  and  the  same  measure  of  privilege  and  oppor- 
tunity is  afiforded  in  each.'  The  legislature  having  placed 
the  management  of  the  public  schools  under  the  exclusive 
control  of  directors,  trustees,  and  boards  of  education,  the 
courts  have  no  rightful  authority  to  interfere  by  directing 
what  instruction  shall  be  given,  or  what  books  shall  be 
read  therein." 

'  But  by  the  constitutions  of  eleven  the  power  of  the  parent  committed  to 

states    the    legislature   is    prohibited  his  charge,  viz.,  that  of  restraint  and 

from    granting     divorces:     Stimson'a  correction,  as    may    be    necessary  to 

American  Statute  Law,  101.  answer  the  purposes  for  which  he  was 

*  Starr  v.  Pease,  8  Conn.  541;  Crane  employed":  1  Bla.  Com.  453.  He  has 
V.  Meginnis,  1  Gill  &  J.  463;  19  Am.  the  right  to  inflict  reasonable  corpo- 
Dec.  237;  Rugh  v.  Ottenheimer,  6  Or.  ral  punishment:  State  v.  Pendergrass, 
231;  25  Am.  Rep.  513.  2  Dev.  &  B.  365.     The  teacher  must 

^  Rugh  V.  Ottenheimer,   6  Or.  231;  exercise  reasonable  judgment  and  dis- 

25  Am.  Rep.  513.  cretion,  and  be  governed  as  to  the  mode 

*  Roberts  v.  Boston,  5  Cush.  198.  and    severity  of  the  punishment    by 
'  Ward  V.  Flood,  48  Cal.  36;  17  Am.  the  nature  of  the  offense,  and  the  age. 

Rep.  405.  size,  and  apparent  powers  of  endurance 
«  Cory  V.  Carter,    48    Ind.    327;    17  of  the  pupil:  Com.  v.  Randall,  4  Gray, 
Am.  Rep.  738;  State  v.  McCann,  21  36.     The  chastisement  must  not  ex- 
Ohio  St.  198.  ceed  the  limits  of  moderate  correction, 
'  Board  of  Education  of  Cincinnati  and  though  courts  are  bound,  with  a 
V.  Minor,  23    Ohio  St.    211;   13  Am.  view  to  the  maintenance  of  necessary 
Rep.  233.  order  and  decorum  in  schools,  to  look 
Teacher  and  Pupil.  —  A  teacher  with  reasonable  indulgence  upon  the 
or  school-master  has  "such  portion  of  exercise  of  this  right,  yet  whenever 
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§  3910.  Employments  —  In  General.  —  Employments 
are  nevertheless  subject  to  control  under  the  state  power 
of  police,  and  may  be  regulated  in  various  ways,  and  to 
some  extent  restricted.  Thus  the  state  may  forbid  certain 
classes  of  persons  being  employed  in  occupations  which 
their  age,  sex,  or  health  renders  unsuitable  for  them.^     It 

the  correction  shall  appear  to  have 
been  clearly  excessive  and  cruel,  it 
must  be  adjudged  illegal:  Hathaway 
■«.  Rice,  19  Vt.  102.  And  the  master 
ia  not  relieved  from  liability  in  dam- 
ages for  the  punishment  of  a  scholar, 
which  is  clearly  excessive  and  unneces- 
sary, by  the  fact  that  he  acted  in 
good  faith,  and  without  malice,  hon- 
estly thinking  that  the  punishment 
was  necessary,  both  for  the  discipline 
of  the  school  and  the  welfare  of  the 
scholar:  Lander  v.  Seaver,  ,S2  Vt.  114; 
76  Am.  Dec.  156.  And  whether,  under 
the  facts,  the  punishment  was  excess- 
ive must  be  left  to  the  jury  to  de- 
cide: Com.  V.  Randall,  4  Gray,  36. 
The  teacher's  right  to  chastise  his  pu- 
pils is  not  affected  by  the  fact  that  the 
pupil,  voluntarily  in  the  school,  is  of 
lawful  age,  and  therefore  not  entitled 
to  attend  school:  State  v.  Mizner,  45 
Iowa,  248;  24  Am.  Rep.  769;  Stewart 
V.  Fassett,  27  Me.  266.  .  Although  a 
school-master  has  in  general  no  right 
to  punish  a  pupil  for  misconduct  com- 
mitted after  the  dismissal  of  the 
school  for  the  day  and  the  return  of 
the  pupil  to  his  home,  yet  he  may,  on 
the  return  of  the  pupil  to  school,  pun- 
ish him  for  any  misbehavior,  though 
committed  out  of  school,  which  has  a 
direct  and  immediate  tendency  to  in- 
jure the  school  or  subvert  the  master's 
authority;  Lander  v.  Seaver,  32  Vt. 
114;  76  Am.  Dec.  156.  The  teacher 
has  the  power  to  expel  a  scholar  for 
reasonable  cause:  Fitzgerald  v.  North- 
cote,  4  Fost.  &  F.  685.  This  power  is 
usually  placed  in  the  hands  of  the 
school  directors  or  other  committee  in 
charge  of  the  school.  The  teacher 
generally  has  power  only  to  suspend 
the  pupil  until  the  matter  can  be 
brought  to  the  attention  of  such  supe- 
rior body.  This  is  regulated  by  stat- 
ute in  some  of  the  states.  An  action 
will  lie  against  a  teacher  for  failure  to 
instruct  a  pupil;  Cooley  on  Torts,  288. 


Though  it  is  held  that  the  teacher  of 
a  town  school  is  not  liable  to  an  actioi 
by  the  parent  for  refusing  to  instruct 
his  children.  If  an  action  can  be 
maintained  in  such  case,  it  should  be 
in  the  name  of  the  child,  and  for  his 
benefit:  Stephenson  v.  Hall,  14  Barb. 
222;  Spear  v.  Cummings,  23  Pick.  224; 
34  Am.  Dec.  53. 

Seasonable  and  Unreasonable 
Rules.  —  A  rule  providing  that  pupils 
may  be  suspended  from  school  in  case 
they  shall  be  absent  or  tardy,  except 
for  sickness  or  other  unavoidable  cause, 
a  certain  number  of  times,  is  a  reason- 
able and  proper  rule  for  the  govern- 
ment of  the  school:  Bendick  v.  Bab- 
cock,  31  Iowa,  562.  So  is  a  rule 
excluding  a  child  whom  it  is  deemed 
is  of  a  licentious  character  and  im- 
moral, although  such  character  is  not 
manifested  by  any  acts  of  licentious- 
ness or  immorality  within  the  school: 
Sherman  v.  Charleston,  8  Cush.  160. 
So  is  a  rule  that  the  pupils  in  gram- 
mar schools  shall  write  English  com- 
positions: Guerney  v.  Pitkin,  32  Vt. 
234.  So  a  rule  is  unreasonable  re- 
quiring that  no  pupil  should  attend 
a  social  party:  Dritt  v.  Snodgrass,  66 
Mo.  286;  27  Am.  Rep.  343.  And  so 
is  a  regulation  that  each  scholar,  when 
returning  to  school  after  recess,  shall 
bring  into  the  school-room  a  stick  of 
wood  for  the  fire:  State  v.  Board  of 
Education,  24  Am.  L.  Reg.  601.  So 
is  a  rule  requiring  pupils  to  pay  for 
school  property  which  they  may  wan- 
tonly and  carelessly  break  or  destroy: 
State  V.  Vanderbilt,  116  Ind.  11;  9 
Am.  St.   Rep.  820. 

'  Cooley  on  Constitutional  Law,  231. 
The  California  constitution  provides 
that  no  persons  shall  be  disqualified  by 
sex  from  pursuing  any  lawful  vocation. 
An  ordinance  enacted  that  no  person 
having  charge  or  control  of  any  place 
where  malt,  vinous,  or  spirituous 
liquors  are  sold  should  permit   any 
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is  competent  for  the  legislature  to  provide  a  penalty 
against  any-  agent  of  a  foreign  insurance  company  who 
shall  act  without  authority  from  the  state,  although  the 
contract  is  made  out  of  the  state,  and  provides  that  he 
shall  be  deemed  the  agent  of  the  insured.*  But  it  is  not 
in  the  power  of  the  legislature  to  prevent  one  person  from 
buying  or  another  from  selling  property.  The  rights  of 
property  are  not  subject  to  such  absolute  legislative  con- 
trol.^ A  statute  making  it  a  misdemeanor  to  manufacture 
cigars,  in  cities  of  more  than  five  hundred  thousand  in- 
habitants, in  any  tenement-house  occupied  by  more  than 
three  families,  except  on  the  first  floor  of  houses  on  which 
there  is  a  store  for  the  sale  of  cigars  and  tobacco,  is  un- 
constitutional.' 

§  3911.  Physicians  and  Surgeons.  — The  state  may  re- 
quire special  training  for  exercising  the  profession  of  a 
physician  or  a  surgeon,  and  forbid  persons  engaging  in 
such  profession  who  have  not  been  duly  qualified  or 
licensed.*    As  said  in  a  recent  case:'   "The  practice  of 

female  to  be  there  between  six,  p.  M.,  man  u.  State,   109  Ind.  278;   58  Am. 

and  six,  A.  M.,  with  an  exception  as  Bep.    400;     State    v.    State    Medical 

to  wives  and  daughters  attending  at  Board,  32   Minn.  324;  50   Am.    Rep. 

hotels,  restaurants,  or  grocery  stores  575;  Logan  v.  State,  5  Tex.  App.  306; 

of   their   husbands   and   fathers,    and  Hewitt  v.  Charier,  16  Pick.  353;  Hard- 

exoepting  public  gardens,  and  balls  not  ing  v.  People,   10  Col.  387;   Williams 

held  in  drinking-saloons  or  bar-rooms,  v.  People,  121  111.  731;  State  v.  Green, 

Held,  unconstitutional:  In  re  Maguire,  112  Ind.   462;   Benham  ti.  State,  116 

57  Cal.  604;  40  Am.  Rep.  125.  Ind.   112;  People  v.  O'Leary,  77  Cal. 

1  Pierce  «.  People,   106  111.    11;   46  30;  People «.  McCoy,  125  111.  289.    But 

Am.  Rep.  683.  see  Ex  parte  McNulty,  77  Cal.  164; 

-  State  V.  Indiana  etc.  Co.,  120  Ind.  11   Am.    St.    Rep.    257.     Where    the 

575.  power  to  license  is  vested  in  a  board, 

'  In  re  Jacobs,  98  N.  Y.  98;  33  Hun,  on  the   applicant   furnishing  it  satis- 

374;  50  Am.  Rep.  636.  factory  proof  of  his  qualification,  the 

'Cooley  on  Constitutional  Law,  231.  granting  of  the  license  by  the  board 

As  to  attorneys  at  law,  see  Title  At-  is  discretionary,  and  its  decision  will 

torneys.  not  be  controlled  by  mandamus:  State 

Begulation       by      State— Li-  v.  Gregory,  83  Mo.  123;  53  Am.  Rep. 

censes.  —  The  legislature  has  power  565.     But   such  a  body  cannot  arbi- 

to  regulate   the  practice   of  medicine  trarily  refuse  a  license  on  the  ground 

and   surgery,    and    to    prescribe   the  that  the  applicant    is  not  worthy  of 

qualifications  for  applicants  for  license:  public  confidence:  Gage  ».  Censors  of 

Ex  parte  Spinney,  10  Nev.  323;  East-  N.  H.  etc.  Soc,  63  N.  H.  92;  56  Am. 

'  Eastman  v.  State,  109  Ind.  278;  58  Am.  Rep.  400. 
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medicine  and  surgery  is  a  vocation  that  very  nearly  con- 
cerns the  comfort,  health,  and  life  of  every  person  in  the 


Rep.  492.  But  mandamus  is  the  rem- 
edy where  the  board  arbitrarily  re- 
fuses the  license:  Harding  v.  People, 
10  Col.  387.  The  power  to  accept  or 
reject  the  application  for  license, 
under  a  statute  regulating  the  practice 
of  medicine, etc.,  is  not  a  judicial  one, 
although  it  may  involve  some  exer- 
cise of  discretion:  Kastman  v.  State, 
109  Ind.  278;  58  Am.  Rep.  400. 
Where  a  state  board,  authorized  by 
statute  to  determine  what  colleges  are 
reputable,  has  prescribed  a  rule  that 
"it  will  recognize  as  reputable  only 
such  colleges  as  require"  a  certain 
requisite  for  graduation,  it  has  exer- 
cised its  judicial  power,  and  so  long 
as  the  rule  is  in  force  only  the  minis- 
terial act  remains  to  be  done:  111. 
State  Board  v.  People,  20  111.  App. 
457. 

Recovery  for  Services.  —  In 
England,  at  common  law,  a  physician — 
aliter  as  to  a  surgeon — (Scare  v.  Pren- 
tice, 8  East,  348;  Kannenw.  McMuUen, 
Peake,  59;  Slater  u.  Baker,  2  Wils. 
359;  Battersby  v.  Lawrence,  Car.  &  M. 
277)  could  not  recover  for  his  services 
(Chorley  v.  Bolcot,  4  Term  Rep.  317), 
in  the  absence  of  a  special  contract: 
Veitch  V.  Russell,  Car.  &  M.  3ei2;  At- 
torney-General V.  Royal  College,  1 
Johns.  &  H.  561.  Like  a  barrister, 
his  services  were  presumed  honorary: 
Poucher  v.  Norman,  3  Barn.  &  C.  745. 
But  in  the  United  States  a  physician  is 
and  was  always  permitted  to  sue  for 
his  fees:  Judah  v.  McNaniee,  3  Blackf. 
269;  Alder  v.  Buckley,  1  Swan,  69.  A 
physician  or  surgeon  performing  ser- 
vices may  recover  from  the  patient  on 
an  implied  promise  to  pay  for  them: 
Hewitt  V.  M^ilcox,  1  Met.  154;  Mooney 
V.  Lloyd,  5  Serg.  &  R.  416;  Bronson  v. 
Hoffman,  7  Hun,  674.  A  physician 
may  recover  for  the  services  of  hia 
student  attending  a  patient:  Waring 
V.  Monroe,  4  Wend.  200.  A  physician 
may  recover  for  services  to  a  relative: 
Mayfield's  Estate,  4  Week.  Not.  Gas. 
155;  6  Week.  Not.  Caa.  27.  Services  in 
the  last  illness  of  a  deceased  are  to  be 
paid  for  out  of  his  estate:  Rouse  v.  Mor- 
ris, 17  Serg.  &  R.  328;  RoUwagen  v. 
Powell,  8  Hun,  210.  The  employment 
of  a  physician  by  a  husband,  to  attend 


his  sick  wife,  presumably  continues 
through  the  illness;  and  the  mere  fact 
that  the  wife  has  moved,  though  with 
the  husband's  assent,  from  his  home  to 
her  father's,  will  not  enable  him  to  re- 
sist payment  of  the  physician's  bill  for 
subsequent  visits:  Potter  v.  Virgil,  67 
Barb.  578.  A  physician  under  whose 
care  a  man  places  his  wife,  some  dis- 
tance from  his  own  residence,  is  pre- 
sumed to  have  authority  tovlo  all  such 
acts  and  adopt  such  course  of  treat- 
ment and  operations  as  are  in  his 
opinion  necessary,  without  previously 
notifying  the  husband  of  an  intended 
operation;  nor  need  he  prove  to  the 
satisfaction  of  the  jury  that  the  opera- 
tion was  necessary,  or  that  it  would  be 
dangerous  to  the  wife  to  wait  until  her 
husband  was  notified:  McClallen  v. 
Adams,  19  Pick.  333;  31  Am.  Dec. 
140.  The  superintendent  of  a  hotel 
at  a  watering-place  does  not  render 
himself  liable  for  the  services  of  a. 
physician  by  sending  to  a  friend  in  a 
neighboring  town  the  following  tele- 
gram, which  is  by  him  shown  to  the- 
physician:  "  There  are  many  cases  of 
yellow  fever  at  the  Well;  send  out  a. 
physician  this  afternoon  without  fail"r 
Williams  <,.  Brickell,  37  Miss.  682;  75. 
Am.  Dec.  88.  Where  by  statute  a. 
license  is  essential  to  the  right  of  a. 
medical  man  to  recover  for  his  services,. 
he  cannot,  without  proving  that  he- 
has  such  license,  recover:  Richardsoni 
V.  Dorman,  28  Ala.  679;  Thompson  v. 
Hazen,  25  Me.  104;  Adams  v,  Stewart, 
5  Harr.  (Del.)  144;  Bower  v.  Smith,  8 
Ga.  74;  Orrw.  Meek,  111  Ind.  40;  Dow 
V.  Haley,  30  N.  J.  L.  354;  contra, 
Thompsons.  Sayre,  1  Denio,  175;  even 
for  vegetable  remedies  of  domestic 
make  administered  by  him:  Bailey  v. 
Mogg,  4  Denio,  60;  or  for  medicines 
which  he  has  patented:  Smith  v.  Tracy, 
2  Hall,  465;  Jordan  v.  Dayton,"  4  Ohio, 
294.  But  slight  evidence  of  one's 
right  to  practice  medicine  is  sufficient 
as  against  one  who  called  him:  Chi- 
cago etc.  R.  R.  Co.  V.  Smith,  21  111. 
App.  202.  Notes,  bonds,  and  other 
assumptions  made  to  a  person  as  a 
physician  or  surgeon,  the  consideration 
of  which  is  services  rendered  in  pre- 
scribing for  the  cure  of  diseases,  with- 
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land.     Physicians  and  surgeons  have  committed  to  their 
care  the  most  important  interests,  and  it  is  an  almost 


out  a  license,  are  null  and  void;  so, 
also,  any  obligation  which  springs  out 
of  the  exercise  of  the  profession  of 
medicine,  without  a  license:  Coyle  v. 
Campbell,  10  6a.  570.  A  note  given 
in  consideration  of  services  rendered 
by  the  payee  as  a  physician,  when  he 
has  not  obtained  a  license,  is  made 
void  by  statute;  yet  if  he  sells  drugs 
and  medicines  apart  from  his  profes- 
sional business  as  a  physician,  he  may 
recover  for  them,  if  they  constitute  a 
part  of  the  consideration  for  the  note: 
Holland  v.  Adams,  21  Ala.  680.  But 
a  statute  prohibiting  a  recovery  for 
medical  services  rendered  by  an  un- 
licensed physician  does  not  prevent  a 
recovery  there  for  services  rendered  in 
another  statej  nor  can  the  court  pre- 
sume that  a  similar  statute  exists  else- 
where: Downs  V.  Minchew,  30  Ala.  86. 
The  New  York  statute,  declaring  the 
practice  of  medicine  and  surgery  by 
one  without  a  regular  diploma  a  mis- 
demeanor, does  not  apply  to  a  person 
undertaking  to  effect  cures  by  manipu- 
lation; and  such  a  person  may  main- 
tain an  action  for  a  compensation 
agreed  upon,  although  not  a  graduate, 
and  having  no  license  to  practice :  Smith 
V.  Lane,  24  Hun,  632.  But  profes- 
sional services  of  a  "  medical  clairvoy- 
ant" are  "medical  services,"  within  a 
statute  requiring  persons  rendering 
such  services  to  be  licensed:  Bibber  v. 
Simpson,  59  Me.  181.  Want  of  suc- 
cess in  curing  the  patient  does  not 
affect  his  claim  for  compensation,  un- 
less actual  want  of  skill  is  shown: 
Tiedeman  v.  Loewengrund,  2  Week. 
Not.  Cas.  272;  Hesse  v.  Knippel,  1 
Mich.  N.  P.  109.  The  physician  may 
recover  for  his  services,  even  though 
lie  was  mistaken  in  his  treatment  of 
the  case:  Ely  v.  Wilbur,  49  N.  J.  L. 
685;  60  Am.  Rep.  668.  A  surgeon  is 
entitled  to  compensation  for  an  opera- 
tion not  performed  with  the  highest 
degree  of  skill,  and  which  might  have 
been  performed  more  skillfully  by 
others,  provided  the  operation  was 
beneficial  to  the  patient:  Alder  «. 
Buckley,  1  Swan,  69.  But  he  must 
possess  and  have  used  the  necessary 
professional  skill:  Langolf  v.  Pfromer, 
2  Phila.  17;  Patten  v.  Wiggin,  51  Me. 


594;  81  Am.  Dec.  593.  A  person  who 
professes  to  cure  certain  disorders 
within  a  specific  time,  and  induces 
another  person  to  employ  him  by  false 
and  fraudulent  professions  of  his  skill, 
cannot  recover  either  for  his  medicines 
or  attendance:  Hupe  o.  Phelps,  2 
Stark.  480.  In  an  action  for  his  ser- 
vices, the  defendant  may  plead  and 
set  off  the  damages  resulting  from  his 
want  of  skill  or  care,  or  he  may  show 
that  they  were  of  no  value,  and  that 
the  medicine  prescribed  was  worthless: 
Jonas  V.  King,  81  Ala.  285.  A  person 
knowing  of  the  intemperate  habits  of 
a  physician,  and  continuing  to  employ 
him,  cannot  set  up  such  habits  in  de- 
fense to  the  physician's  suit  for  ser- 
vices: MoKleroy  v.  Sewell,  73  Ga.  657. 
Responding  to  a  call  for  services  with- 
out any  limit  upon  the  contract  will 
be  an  undertaking  to  look  after  the 
case  as  long  as  it  needs  attention:  Bal- 
lon V.  Prescott,  64  Me.  305;  or  until 
his  services  are  dispensed  with  by  the 
patient:  Dale  v.  Donaldson  Lumber 
Co.,  48  Ark.  188;  3  Am.  St.  Rep.  224; 
Potter  V.  Virgil,  67  Barb.  578.  It  is 
competent  for  a  physician  and  his 
patient  to  enter  into  such  a  contract 
as  they  think  fit,  limiting  the  attend- 
ance to. a  longer  or  shorter  period,  or 
to  a  single  visit.  If  there  is  no  such 
limitation,  the  physician  can  discon- 
tinue his  attendance  at  his  election, 
after  giving  reasonable  notice  of  his 
intention  to  do  so:  Ballou  v.  Prescott, 
64  Me.  305.  But  where  he  is  sent  for 
at  the  time  of  an  injury  by  one  whose 
family  physician  he  has  been  for  years, 
the  effect  of  his  responding  to  the  call 
will  be  an  engagement  to  attend  to  the 
case  so  long  as  it  requires  attention, 
unless  he  gives  notice  to  the  contrary, 
or  is  discharged  by  the  patient;  and 
he  is  bound  to  use  ordinary  care  and 
skill,  not  only  in  his  attendance,  but 
in  determining  when  it  may  be  safely 
and  properly  discontinued:  Ballou  v. 
Prescott,  64  Me.  305.  The  physician 
is  deemed  the  best  and  proper  judge  of 
the  necessity  of  frequent  visits;  and  in 
the  absence  of  proof  to  the  contrary, 
the  court  will  presume  that  all  the 
professional  visits  made  were  deeme.l 
necessary,  and  were   properly  made: 
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imperious  necessity  that  only  persons  possessing  skill  and 
knowledge  should  be  permitted  to  practice  medicine  and 


Todd  V.  Myres,  40  Cal.  357.  The  em- 
ployment of  a  physician,  and  a  prom- 
ise to  pay  him  tor  his  service,  made  ou 
the  sabbath,  is  not  prohibited  by  stat- 
ute: Smith  V.  Watson,  14  Vt.  332. 

Duty  of  Physicians  and  Sur- 
g^eous  as  to  Care  and  Skill— 
Malpractice.  — It  has  been  held  in  a 
few  cases  that  a  physician  or  surgeon 
is  required  to  exercise  the  skill  and 
care  such  as  those  of  his  profession 
thoroughly  educated  in  that  profession 
ordinarily  employ:  Haire  v.  Reese,  7 
Phila.  138;  McCandless  v.  MoWha,  22 
Pa.  St.  26i.  But  this  rule,  according 
to  the  great  weight  of  authority,  is 
too  severe.  The  law  requires  only 
that  the  physician  or  surgeon  shall 
possess  the  ordinary  skill  and  learn- 
ing, and  exercise  the  ordinary  dili- 
gence, care,  and  caution,  in  the  treat- 
ment of  diseases  and  injuries,  which  is 
possessed  aud  exercised  by  the  average 
member  of  the  profession  to  which  he 
belongs,  and  he  is  liable  in  damages 
only  for  injuries  resulting  from  the 
lack  of  either  of  these  requisites: 
Leighton  v.  Sargent,  27  N.  H.  460; 
59  Am.  Dec.  388;  Gallaher  v.  Thomp- 
son, Wright,  466;  West  v.  Martin,  31 
Mo.  375;  80  Am.  Dec. ,  107;  Wood  «. 
Clapp,  4  Sneed,  65;  Long  v.  Morrison, 
14  Ind.  595;  77  Am.  Dec.  72;  Almond 
V.  Nugent,  34  Iowa,  304;  11  Am.  Rep. 
147;  Smothers  v.  Hanks,  34  Iowa,  286; 
11  Am.  Rep.  141;  Hathorn  u.  Rich- 
mond, 48  Vt.  557;  Ritchey  v.  West, 
23  111.  385;  McNevins  v.  Lowe,  40  111. 
209;  Howard  v.  Grover,  28  Me.  97;  48 
Am.  Deo.  478;  Landon  v.  Humphrey, 
9  Conn.  209;  23  Am.  Deo.  333;  Graham 
V.  Gautier,  21  Tex.  Ill;  Patten  v. 
Wiggin,  51  Me.  594;  81  Am.  Dec.  593; 
Grannis  v.  Brandon,  5  Day,  260;  5  Am. 
Deo.  143;  Scare  v.  Prentice,  8  East, 
348;  Rich  v.  Pierpont,  3  Fost.  &  F.  35; 
Hesse  v.  Knippel,  1  Mich.  N.  P.  109; 
Hitchcock  V.  Burgett,  38  Mich.  501; 
Barnes  v.  Means,  82  111.  379;  25  Am. 
Rep.  328.  What  is  required  of  him  is 
that  degree  of  skill  ordinarily  exer- 
cised in  the  profession  by  the  members 
thereof  as  a  body,  the  average  of  the 
skill  and  diligence  ordinarily  exercised 
by  the  profession  as  a  whole;  not  that 
exercised  by  the  thoroughly  educated, 


nor  by  the  moderately  educated,  nor 
by  the  merely  well  educated,  but  by 
the  average  physician  and  surgeon: 
Smothers  v.  Hanks,  34  Iowa,  286;  11 
Am.  Rep.  141.  In  a  leading  case  it  is 
said:  "By  our  law,  a  person  who  offers 
his  services  to  the  community  gener- 
ally, or  to  any  individual,  for  employ- 
ment in  any  professional  capacity  as  a 
person  of  skill,  contracts  with  his  em- 
ployer, —  1.  That  he  possesses  that 
reasonable  degree  of  learning,  skill, 
and  experience  which  is  ordinarily  pos- 
sessed by  the  professors  of  the  same 
art  or  science,  and  which  is  ordinarily 
regarded  by  the  community  and  by 
those  conversant  with  that  employ- 
ment as  necessary  and  sufficient  to 
qualify  him  to  engage  in  such  busi- 
ness  2.  That  he  will  use  rea- 
sonable and  ordinary  care  and  diligence 
in  the  exertion  of  his  skill  _and  the 
application  of  his  knowledge  to  accom- 
plish the  purpose  for  which  he  is  em- 
ployed. He  does  not  undertake  for 
extraordinary  care  or  extraordinary 
diligence  any  more  than  he  does  for 
uncommon  skill 3.  In  stipu- 
lating to  exert  his  skill  and  apply  his 
diligence  and  care,  the  medical  and 
other  professional  men  contract  to  use 
their  best  judgment":  Leighton  w.  Sar- 
gent, 27  N.  H.  460;  59  Am.  Deo.  388. 
And  this  is  said  by  Judge  Cooley  (Coo- 
ley  on  Torts,  649)  to  be  an  accurate 
statement  of  the  duties  and  responsi- 
bility of  medical  men.  And  see  Wood 
V.  Clapp,  4  Sneed,  65;  Alder  v.  Buck- 
ley, 1  Swan,  69;  Long  v.  Morrison,  14 
Ind.  595;  77  Am.  Dec.  73;  Gramm  v. 
Boener,  56  Ind.  497;  Reilly  v.  Cava- 
nagh,  29  Ind.  435;  Bellinger  «.  Craigue, 
31  Barb.  534;  Carpenter  v.  Blake,  60 
Barb.  488;  Hathorn  v.  Richmond,  48 
Vt.  557;  Wilmot  v.  HoM-ard,  39  Vt. 
447;  94  Am.  Dec.  338;  Walker  ,.. 
Goodman,  21  Ala.  647;  Branner  v^ 
Stormont,  9  Kan.  51 ;  Hord  v.  Grimes, 
13  B.  Mon.  188;  Gambert  v.  Hart,  44 
Cal.  542;  Heath  v.  Gilsan,  3  Or.  64; 
O'Hara  v.  Wells,  14  Neb.  403;  Small 
V.  Howard,  128  Mass.  131;  35  Am. 
Rep.  363;  Hitchcock  v.  Burgett,  38 
Mich.  501;  Utley  v.  Burns,  70  111.  162; 
Ritchey  v.  West,  23  111.  385;  McNev- 
ins V.  Lowe,   40  111.   209;  Barnes  v> 
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surgery.     For  centuries  the  law  has  required  physicians 
to  possess    and   exercise  skill   and   learning,  for   it    has 


Means,  82  111.  379;  25  Am.  Rep.  328; 
Howard  v.  Grover,  28  Me.  97;  48  Am. 
Deo.  478;  Patten  v.  Wiggin,  51  Me. 
594;  81  Am.  Dec.  593;  Simonda  v. 
Henry,  39  Me.  155;  63  Am.  Dec.  611; 
Holmes  v.  Beck,  1  R.  I.  243;  Craig  v. 
Chambers,  17  Ohio  St.  253;  Gallaher 
V.  Thompson,  Wright,  466;  Graham 
V.  Gautier,  21  Tex.  Ill;  West  v.  Mar- 
tin, 31  Mo.  375;  80  Am.  Deo.  107. 
Therefore  a  medical  man  is  not  re- 
sponsible for  errors  of  judgment  re- 
garding the  proper  treatment  of  a  par- 
ticular case:  Leighton  v.  Sargent,  27 
N.  H.  460;  59  Am.  Deo.  388;  Patten 
V.  Wiggin,  51  Me.  594;  81  Am.  Deo. 
693;  Tefft  v.  Wilcox,  6  Kan.  46;  Wil- 
liams V.  Poppleton,  3  Or.  139;  unless 
the  error  is  so  gross  as  to  be  inconsis- 
tent with  the  possession  of  the  required 
skill:  West  v.  Martin,  31  Mo.  375;  80 
Am.  Deo.  107.  An  instruction  is  erro- 
neous that  if  the  surgeon  oould  have 
learned  the  nature  of  the  injury  and 
applied  the  proper  remedy  and  failed 
he  is  liable:  Quinn  v.  Donovan,  85  111. 
194.  In  an  Indiana  case  (Gramm  v. 
Boener,  56  Ind.  497),  an  action  for 
malpractice  in  setting  a  limb,  the  fol- 
lowing instruction  had  been  asked  on 
the  trial  on  the  part  of  the  defendant, 
and  refused:  "The  question  in  this 
class  of  cases  is,  whether  he,  the  phy- 
sician, has  employed  such  reasonable 
skill  and  diligence  as  are  ordinarily 
exercised  in  his  profession  in  the  local- 
ity where  he  practices."  On  appeal 
the  supreme  court  held  that  the  re- 
fusal was  not  error.  Physicians,  said 
the  court,  practicing  in  sparsely  popu- 
lated districts,  are  bound  to  possess 
and  exercise  at  least  the  average  de- 
gree of  skill  exercised  by  the  profes- 
sion in  such  localities  generally.  It 
will  not  do  to  say  that  if  a  physician 
or  surgeon  has  exercised  such  a  degree 
of  skill  as  is  ordinarily  exercised  in  the 
particular  locality  he  practices  in,  it 
will  be  sufficient.  There  might  be  but 
few  practicing  in  the  given  locality,  all 
of  whom  might  be  quacks,  and  it  would 
not  do  to  say  that  if  one  exercised  as 
much  skill  as  the  others  he  would  not 
be  chargeable  with  want  of  reasonable 
skill.  But  in  Massachusetts  it  is  laid 
down  that  a  country  physician  and 


surgeon  is  not  bound  to  the  exercise 
of  that  high  degree  of  art  and  skill 
possessed  by  eminent  surgeons  living 
in  large  cities,  and  making  a  specialty 
of  the  practice  of  surgery,  but  only  to 
that  reasonable  degree  of  learning,  art, 
and  skill  ordinarily  possessed  by  others 
learned  in  his  profession,  having  re- 
gard to  the  advanced  state  of  the 
science:  Small  v.  Howard,  128  Mass. 
131;  S5  Am.  Rep.  363. 

Test  of  Physician's  Acquire- 
ments—  Different  Schools. — His 
acquirements  are  to  be  tested  by  the 
school  of  medicine  he  professes,  and 
not  by  that  of  other  schools:  Musser 
V.  Chase,  29  Ohio  St.  577;  Bowman  v. 
Woods,  1  G.  Greene,  441;  Patten  v, 
Wiggin,  51  Me.  594;  81  Am.  Dec.  593; 
a  homeopathist  by  the  standard  of 
homeopathy;  Corsi  *.  Maretzek,  4  E. 
D.  Smith,  1;  and  a  "botanic  doctor" 
may  show  his  treatment  to  have  been 
according  to  the  botanic  method:  Bow- 
man V.  Woods,  1  G.  Greene,  441.  Un- 
der the  statutes  of  New  York  regulat- 
ing medical  practice,  which  recognize 
no  difference  in  legal  status  between  dif- 
ferent schools  of  practitioners,  homeo- 
pathic physicians  have  the  same  right 
of  action  with  allopathic  for  slanderous 
words  spoken  of  them.  A  physioiaa 
of  either  school  may  maintain  an  ac- 
tion for  calling  him  a  quaok:  White 
V.  Carroll,  42  N.  Y.  161;  1  Am.  Rep. 
503.  The  terms  "physicians  and  sur- 
geons, "  in  a  statute  providing  for  the 
organization  of  county  medical  socie- 
ties, embrace  homeopathists  although 
they  are  not  named:  Raynor  v.  State, 
62  Wis.  289.  But  to  constitute  a 
school  of  medicine  within  the  rule  re- 
lieving from  liability  for  malpractice 
a  physician  exercising  the  same  skill 
and  care  as  is  ordinarily  exercised  by 
physicians  in  good  standing  who  be- 
long to  the  same  school,  it  must  have 
rules  and  principles  of  practice  for  the 
guidance  of  all  its  members,  as  re- 
spects principles,  diagnosis,  and  reme- 
dies, which  each  member  is  supposed 
to  observe  in  any  given  case.  Clair- 
voyant physicians  have  no  recognized 
methods  of  treatment,  and  do  not  con- 
stitute a  school  of  medicine  within  the 
above  rule.     Hence  such  a  physician 
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mulcted  in  damages  those  who  pretend  to  be  physicians 
and  surgeons,  but  have  neither  learning  nor  skill.     It  is 


cannot  escape  liability  for  malpractice 
by  showing  that  he  treated  plaintiff 
with  the  ordinary  skill  and  knowledge 
of  the  clairvoyant  system.  To  escape 
liability,  he  must  show  that  he  treated 
him  with  the  ordinary  skill  and  knowl- 
edge of  physicians  in  good  standing 
practicing  in  that  vicinity:  Nelson  v. 
Harrington,  72  Wis.  591.  A  person  not 
qualified  as  being  a  regular  medical 
practitioner,  but  assuming  to  be  or  to 
practice  as  such,  and  undertaking  to 
treat  another  for  a  disease,  is  liable 
for  injury  caused  by  ignorant  and  im- 
proper treatment,  by  which  the  patient 
is  rendered  worse  instead  of  better, 
and  is  injured  by  the  use  of  improper 
medicines:  Ruddock  v.  Lowe,  4  Fost. 
&  F.  519.  It  does  not  lessen  the  obli- 
igation  to  use  due  care,  skill,  and  dili- 
gence to  show  that  the  service  was 
gratuitous:  Baird  v.  Gillett,  47  N.  Y. 
186;  and  it  is  inadmissible  in  an  ac- 
tion for  malpractice  to  prove  that  no 
fee  has  been  demanded:  MoNevius  v. 
Lowe,  40  111.  209;  Hord  o.  Grimes,  13 

B.  Mou.  188;  Conner  v.  Winton,  8 
Ind.  315;  Musser's  Bx'rs  v.  Chase,  29 
Ohio  St.  577. 

Calling  in  Another  Physician 
—  Associates.  —  If  a  physician  turns 
over  the  case  to  another  medical  man 
of  his  own  selection,  he  is  liable  for 
the  want  of  skill  or  diligence  in  the 
latter:  Walker  v.  Stevens,  79  111.  193. 
But  a  mere  recommendation  of  an- 
other, to  be  called  in  in  case  of  need 
in  his  absence,  does  not  render  him 
liable:  Hitchcock  v.  Burgett,  38  Mich. 
501.  His  obligation,  being  a  personal 
one,  is  not  affected  by  his  refusal  of- 
the  proffer  of  assistance  from  another 
physician:  Potter  v.  Warner,  91  Pa. 
St.  362;  36  Am.  Rep.  668.  Where 
several  physicians  are  associated  in 
partnership,  all  the  members  of  the 
firm  are  liable  for  the  negligence  of 
one  of  them:  Hyrne  «.  Erwin,   23  S. 

C.  226;  55  Am.  Rep.  15;  Whittaker  v. 
Collins,  34  Minn.  299;  57  Am.  Rep. 
55. 

Evidence  Relevant  and  Irrele- 
vant. —  The  plaintiff  may  show  par- 
ticular acts  of  misconduct  and  incom- 
petency in  the  physician ;  Grannis  v. 
Eranden,  5  Day,  260;  5  Am.  Deo.  143; 


that  the  physician  had  made  declara- 
tions that  it  was  a  different  disease 
from  what  the  patient  was  really  suf- 
fering from:  Grannis  v.  Branden,  5 
Day,  260;  5  Am.  Dec.  143;  that  the 
point  of  amputation  selected  was  too 
high,  and  increased  the  danger:  Wright 
o.  Hardy,  22  Wis.  348;  that  the  de- 
fendant had  not  been  regularly  edu- 
cated in  his  profession:  Grannis  v. 
Branden,  5  Day,  260;  5  Am.  Dec.  143. 
The  physician  may  show  that  he  has 
received  a  good  medical  and  surgical 
education:  Leighton  v.  Sargent,  27  N. 
H.  460;  59  Am.  Dec.  388;  that  he  is 
ordinarily  a  skillful  and  proiicieut 
physician  and  surgeon:  Graham  v. 
Gautier,  21  Tex.  Ill;  West  i;.  Martin, 
31  Mo.  375;  80  Am.  Dec.  107.  Where 
general  skillfulness  is  not  questioned, 
and  the  action  is  brought  for  negli- 
gence, evidence  of  the  defendant's 
general  skill  is  not  competent:  Mertz 
V.  Detweiler,  8  Watts  &  S.  376;  Wil- 
liams V.  Poppleton,  3  Or.  139;  Holtz- 
man  v.  Hoy,  19  111.  App.  459;  118  111. 
534;  59  Am.  Rep.  390;  although  it  is 
admissible  if  the  issue  is  on  the  pos- 
session and  not  the  use  of  skill.  He 
may  prove  a  specific  instance  of  suc- 
cessful treatment  of  a  different  patient 
for  the  same  disease:  Wooster  v.  Paige, 
1  Pao.  C.  L.  J.  324;  that  he  employed 
another  skillful  surgeon  to  help  him: 
Jones  a.  Angell,  95  Ind.  376;  that  the 
treatment  he  gave  was  such  as  a  sur- 
geon of  ordinary  knowledge  and  skill 
would  have  given:  Qainu  v.  Higgius, 

63  Wis.  664;  but  not  the  opinion  of 
the  physician  with  whom  the  defend- 
ant had  studied  that  he  was  skillful, 
nor  that  of  his  medical  teachers: 
Leighton  v.  Sargent,  31  N.  H.  119;  64 
Am.  Dec.  323;  nor  that  he  possessed 
skill  two  years  after  the  act  complained 
of:  Leighton  v.  Sargent,  31  N.  H.  119; 

64  Am.  Deo.  323;  nor  that  a  skilled 
physician  assisted  the  defendant,  they 
having  disagreed  as  to  the  mode  of  treat- 
ment: Leighton  v.  Sargent,  31  N.  H. 
119;  64  Am.  Dec.  323;  nor  evidence 
as  to  other  cases,  and  the  way  he  had 
treated  them:  Leighton  v.  Sargent,  31 
N.  H.  119;  64  Am.  Dec.  323;  nor  of 
the  reputation  of  the  college  where' 
he  studied:  Leighton  v.  Sargent,  31 
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therefore  no  new  principle  of  law  that  is  asserted  by  our 
statute,  but  if  it  were  it  would  not  condemn  the  statute; 


N,  H.  119;  64  Am.  Dee.  323;  nor  of  the 
eflfect  of  the  remedies  used  upon  a  per- 
son entirely  well:  Turmbly  ti.  Leach, 
11  Cush.  397. 

Burden  of  Proof  on  Plaintiff.  — 
The  burden  of  proof  is  on  the  plaintiff 
to  show  want  of  knowledge  and  skill 
on  the  part  of  the  defendant;  Leighton 
V.  Sargent,  31  N.  H.  119;  64  Am.  Dec. 
323;  Craig  i7.  Chambers,  17  Ohio  St. 
253;  Haire  v.  Eeese,  7  Phila.  138;- 
Baird  v.  Morford,  29  Iowa,  531; 
Wooster  V.  Paige,  1  Pac.  C.  L.  J.  324. 
He  does  not  guarantee  a  cure,  and  no 
presumption  of  the  absence  of  diligence 
or  skill  arises  from  his  failure  to  effect 
a  cure:  Haire  v.  Eeese,  7  Phila.  138; 
Hoopingarner  v.  Levy,  77  Ind.  455; 
O'Hara  v.  Wells,  14  Neb.  403.  If  a 
surgeon  called  to  attend  one  who  has 
long  been  his  employer  leaves  his 
patient  before  he  has  been  properly 
cared  for  professionally,  or  while  he 
needs  further  attention,  and  relies 
upon  an  alleged  discharge  by  the 
patient  as  a  defense  to  a  suit  brought 
for  the  abandonment,  this  being  a  new 
substantive  matter  of  defense,  the 
burden  of  proving  it  is  upon  the  defend- 
ant: Ballou  V.  Prescott,  64  Me.  305. 

Measure  of  Damages.  —  No  re- 
covery can  be  had  for  injuries  result- 
ing from  the  original  hurt,  but  only 
for  those  arising  from  the  physician's 
negligent  treatment  of  his  patient; 
Wenger  y.  Calder,  78  111.  275.  The 
plaintiff  is  not  entitled  to  recover  any- 
thing on  accoui^t  of  pain  and  suffering 
caused  by  the  injury,  but  only  for  such 
additional  pain  and  suffering  as  is  pro- 
duced by  the  negligence  or  want  of 
skill  of  the  defendant  in  the  treatment: 
Wenger  v.  Calder,  78  111.  275.  But 
the  physician  is  liable  in  damages,  al- 
though part  of  the  patient's  sufferings 
are  from  other  causes  than  his  mal- 
practice: Gates  V.  Fleischer,  67  Wis. 
504. 

Other  Liabilities.  —A  physician 
in  charge  of  an  insane  asylum  is  liable 
in  false  imprisonment  for  detaining  a 
sane  person  against  his  will:  Van  Deu- 
sen  ».  Newcomer,  40  Mich.  90;  Fletch- 
er V.  Fletcher,  28  L.  J.  Q.  B.  134. 
In  a  Michigan  case  the  supreme  court 
was  divided  as  to  whether  the  super- 


intendent of  an  asylum  is  liable  for  de- 
taining a  sane  person  whom  in  good 
faith  he  believes  to  be  insane,  and 
whether,  in  doubtful  cases,  an  inquisi- 
tion to  determine  the  insanity  of  a. 
person  is  prerequisite  to  his  confine- 
ment in  an  asylum,  Campbell,  C.  J., 
and  Cooley,  J.,  holding  in  the  affirma- 
tive, and  Marston  and  Graves,  JJ.,  in 
the  negative;  Van  Deusen  v.  New- 
comer, 40  Mich.  90.  Where  the  plain- 
tiff alleged  that  defendants,  who  were 
practicing  physicians,  falsely  and  ma- 
liciously certified,  under  oath,  that  she 
was  insane,  and  by  means  of  such 
certificate  wrongfully  caused  and  pro- 
cured her  to  be  arrested  and  imprisoned 
in  the  state  asylum  for  the  insane,  the 
court  held  that  the  declaration  stated 
no  cause  for  action,  as  it  failed  to  aver 
that  defendants  actually  caused  or 
procured  the  arrest,  and  disclosed  no 
facts  from  which  it  appeared  that  the 
false  certificate  could  have  been  the 
means  of  procuring  the  same:  Force  v. 
Probasco,  43  N,  J.  L.  539.  In  another 
case  the  plaintiff  sued  the  physicians 
upon  whose  certificate  she  was  confined 
in  an  asylum  as  insane,  charging  that 
they  falsely  and  negligently  certified 
to  the  fact  of  her  insanity.  Her  decla- 
ration denied  that  she  was 'insane,  and 
defendants  pleaded  the  general  issue. 
The  court  held  that  it  was  for  plaintiff 
to  establish  the  fact  of  her  sanity;  that 
defendants  could  not  be  made  liable 
for  the  insufficiency  of  methods  pur- 
sued in  reaching  their  conclusion,  but 
only  for  their  falsehood;  and  that  de- 
fendants might  show  precisely  the  cir- 
cumstances under  which  they  acted, 
that  such  evidence  was  admissible  in 
mitigation  of  damages,  even  if  it  failed 
to  justify  their  action:  Pennell  v.  Cum- 
mings,  75  Me.  163.  Where  a  physi- 
cian takes  an  unprofessional  unmarried 
man  with  him  to  attend  a  confinement 
case,  and  no  real  necessity  exists  for 
the  latter's  assistance,  both  are  liable 
in  damages  to  the  woman,  and  it 
inakes  no  difference  that  the  patient 
or  her  husband  supposed  at  the  time 
that  the  intruder  was  a  medical  man, 
and  therefore  submitted  without  ob- 
jection to  his  presence:  De  May  v. 
Roberts,  46  Mich.  160;  41  Am.  Rep. 
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for  the  statute  is  an  exercise  of  the  police  power  inherent 
in  the  state.     It  is,  no  one  can  doubt,  of  high  importance 

22  Pa.  St.  261.  If  it  is  impossible  to 
separate  the  injury  occasioned  by  the 
neglect  of  the  patient  from  that  occa- 
sioned by  the  neglect  of  the  physician, 
the  patient  cannot  recover:  Gramm  v. 
Boener,  56  Ind.  497;  Gieselman  v. 
Scott,  25  Ohio  St.  86.  If,  however, 
they  can  be  separated,  the  patient 
may  recover  damages  for  such  injuries 
as  he  can  show  were  produced  solely 
by  a  want  of  ordinary  care  or  skill  on 
the  part  of  the  physician:  Hubbard  v. 
Thompson,  109  Mass.  286.  The  in- 
sanity of  the  patient  will  excuse  him 
from  following  the  physician's  direc- 
tions, and  it  is  the  duty  of  the  latter 
to  take  this  into  consideration  in  his 
treatment:  People  v.  New  York  Hos- 
pital, 3  Abb.  N.  C.  229.  The  fact 
that  the  patient,  or  those  having  him 
in  charge,  refused  to  permit  the  phy- 
sician, after  he  had  inflicted  an  injury 
upon  the  patient  by  his  negligence  or 
want  of  skill,  to  make  an  experiment 
for  the  purpose  of  repairing  the  in- 
jury, is  not  to  be  imputed  to  the  patient 
as  negligence,  unless  they  were  rea- 
sonably assured  that  the  attempt 
would  be  successful:  Chamberlin  v. 
Morgan,  68  Pa.  St.  168.  The  infor- 
mation given  by  a  surgeon  to  his 
patient  concerning  the  nature  of  his 
malady  is  relevant  in  determining 
whether  the  patient,  in  disobeying  the 
instructions  of  the  surgeon,  was  guilty 
of  contributory  negligence  or  not: 
Gieselman  v.  Scott,  25  Ohio  St.  86. 
Where,  because  of  improper  treatment 
by  a  physician,  the  patient  must  in- 
evitably have  a  crooked  arm,  the 
mismanagement  and  carelessness  of 
those  having  charge  of  the  patient, 
whereby  his  injury  is  much  aggravated, 
does  not  destroy  his  right  of  action 
against  the  physician;  such  misman- 
agement will  only  operate  to  reduce 
the  damages:  Wilmot  v.  Howard,  39 
Vt.  447;  94  Am.  Dec.  338.  Where 
the  patient  requests  and  takes  the 
risk  of  a  dangerous  or  unnecessary 
operation  against  the  advice  of  the 
physician,  the  latter  cannot  be  made 
liable  for  undertaking  it:  Gramm  v. 
Boener,  56  Ind.  497. 

Dentists.  — The  practice  of  dentis- 
try may  be  regulated  and  the  quali- 


154.  A  physician  attending  patients 
with  infectious  diseases  must  take  all 
proper  precautions  to  prevent  the  com- 
munication of  such  diseases  to  his 
other  patients:  Piper  v.  Menifee,  12 
B.  Men.  465;  54  Am.  Deo.  547;  Seavy 
u.  Preble,  64  Me.  120. 

Who  may  Sue.  —  The  action  will 
lie  in  every  case  by  the  patient  in- 
jured, even  though  he  did  not  employ 
the  physician  himself.  An  action  will 
lie  by  the  husband  against  the  surgeon 
for  an  unskillful  operation  upon  his 
wife,  though  she  dies  in  consequence 
of  it:  Cross  v.  Guthery,  2  Hoot,  90;  1 
Am.  Dec.  61.  He  may  recover  also 
for  negligent  treatment  of  the  wife, 
whereby  he  has  been  subjected  to  ex- 
pense and  deprived  of  her  society: 
Mowry  v.  Chaney,  43  Iowa,  600;  Long 
V.  Morrison,  14  Ind.  595;  77  Am.  Dec. 
72.  A  husband  suing  for  damages  for 
injuries  occasioned  to  his  wife  from  a 
physician's  malpractice  may  recover 
for  loss  of  services  necessarily  result- 
ing, even  though  he  does  not  specially 
claim  such:  Stone  v.  Evans,  32  Minn. 
243!  If  the  suit  is  brought  for  per- 
sonal injuries  and  suffering  of  a  wife, 
caused  by  malpractice,  the  husband 
mast  join:  Gallaher  v.  Thompson, 
Wright,  466;  Long  v.  Morrison,  14 
Ind.  595;  77  Am.  Dec.  72;  1  Chitty's 
Pleading,  16th  Am.  ed.,  83;  Pomeroy 
on  Remedies,  sees.  191,  242.  But  if 
the  suit  is  for  loss  of  services,  the  wife 
is  not  a  proper  party:  1  Chitty's  Plead- 
ing, 83;  Pomeroy  on  Remedies,  191, 
242. 

Contributory  ITegligence  of 
Patient.  —  The  contriljutory  negli- 
gence of  the  patient  is  a  good  defense; 
he  cannot  recover  damages  if  his  own 
negligence  directly  contributed  to  the 
result:  Hibbard  v.  Thompson,  109 
Mass.  286;  Jonesw.  Angell,  95  Ind.  396; 
or  the  negligence  of  those  in  charge 
of  him:  Potter  v.  Warner,  91  Pa.  St. 
362;  36  Am.  Rep.  668.  Thus  he  is 
bound  to  obey  the  instructions  of  the 
medical  man;  and  if  his  failure  to  do 
so  contributed  to  the  injury  he  sues 
for,  he  cannot  recover:  Gieselman "«. 
Scott,  25  Ohio  St.  86;  Baird  v.  Mor- 
ford,  29  Iowa,  531 ;  Gramm  v.  Boener, 
56  Ind.  497;.  MoCandless  v.  McWha, 


3911 


CONSTITUTIONAL   LAW. 


6168 


to  the  community  that  health,  limb,  and  life  should  not 
be  left  to  the  treatment  of  ignorant  pretenders  and  charla- 


fioations  of  dentists  prescribed  by- 
statute:  Wilkins  v.  State,  113  Ind. 
514.  A  dentist  is  liable  for  not  exer- 
cising a  reasonable  degree  of  skill  and 
care  in  his  professional  operations, 
but  is  not  answerable  for  injuries 
arising  from  his  lack  of  the  highest 
knowledge  in  his  profession:  Simonds 
V.  Henry,  39  Me.  155;  63  Am.  Dec.  611; 
A  dentist  or  surgeon  using  an  anaes- 
thetic is  not  bound  to  look  for  any  but 
the  probable  and  natural  effects  of  the 
drug,  and  is  not  liable  for  results 
arising  from  the  peculiar  temperament 
or  condition  of  the  patient  of  which 
he  had  no  knowledge:  Bogle  v.  Wins- 
low,  5  Phila.  136. 

Druggists.  —  Practicing  as  an 
apothecary  is  the  mixing  up  and  pre- 
paring medicines  prescribed  by  a  phy- 
sician, or  by  any  other  person,  or  by 
the  apothecary  himself:  Woodward  v. 
Ball,  6  Car.  &  P.  577;  Thompson  v. 
liewis,  Moody  &  M.  255.  There  is  no 
rule  of  law  to  preclude  an  apothecary 
from  recovering  both  for  medicines 
and  attendance,  where  the  united 
charges  do  not  exceed  a  reasonable 
remuneration;  and  it  is  a  question  for 
the  jury  what  is  reasonable:  Morgan 
V.  Hallen,  3  Nev.  &  P.  498;  Smith  v. 
Chambers,  2  Phila.  221.  But  an 
apothecary  who  furnishes  medicines, 
not  being  in  a  capacity  to  recover, 
cannot  recover  even  for  the  vials  in 
which  the  medicines  were  contained: 
Steed  V.  Henley,  1  Car.  &  P.  574.  A 
druggist  who  negligently  sells  a  poison 
for  a  harmless  medicine  is  liable  in 
damages  for  any  injuries  which  may 
result  from  it:  Norton  v.  Sewall,  106 
Mass.  143;  Quin  v.  Moore,  15  N.  Y. 
432;  Fleet  v.  HoUenkemp,  13  B.  Mon. 
219;  56  Am.  Dec.  563.  A  druggist 
who,  by  mistake,  sells  sulphate  of 
zinc  for  Epsom  salts  is  liable  for  the 
damage  caused  thereby:  Walton  v. 
Booth,  34  La.  Ann.  913.  And  it  is 
no  defense  that  the  medical  treatment 
was  negligent;  but  a  charge  that  the 
defendant  is  liable  without  regard  to 
negligence  or  legal  fault  is  error; 
Brown  v.  Marshall,  47  Mich.  576;  41 
Am.  Rep.  728.  An  action  by  a  hus- 
band against  a  druggist  for  improperly 
compounding  a  prescription,  taken  by 


his  wife,  with  poisons,  which  caused 
her  death,  is  not  barred  by  proof  that 
the  woman  was  at  the  time  very  sick 
with  yellow  fever,  that  the  attending 
physician  gave  a  certificate  of  death 
from  yellow  fever,  and  that  the  hus- 
band caused  this  certificate  to  be  pub- 
lished in  the  newspapers:  McCubbin 
V.  Hastings,  27  La.  Ann.  713.  It  is 
no  defense  that  defendant  was  person- 
ally absent  from  the  city  at  the  time 
the  prescription  was  called  for,  having 
left  his  business  in  the  charge  of  com- 
petent clerks  and  servants,  by  one  of 
whom  the  prescription  was  erroneously 
compounded:  McCubbin  v.  Hastings, 
27  La.  Ann.  713.  A  dealer  in  drugs 
and  medicines,  who  carelessly  labels  a 
deadly  poison  as  a  harmless  medicine, 
and  sends  it  so  labeled  into  market,  is 
liable  to  all  persons  who,  without  fault 
on  their  part,  are  injured  by  using  it 
as  such  medicine  in  consequence  of  the 
false  label.  His  liability  arises,  not 
out  of  any  contract  or  direct  privity 
between  him  and  the  person  injured, 
but  out  of  the  duty  which  the  law 
imposes  upon  him  to  avoid  act^  in 
their  nature  dangerous  to  the  lives  of 
others.  He  is  liable,  therefore,  though 
the  poisonous  drug  with  such  label 
may  have  passed  through  many  inter- 
mediate sales  before  it  reaches  the 
hands  of  the  person  injured:  Thomas 
V.  Winchester,  6  N.  Y.  397;  57  Am. 
Dec.  455;  Longmeid  v.  HoUiday,  6  Ex. 
761.  In  a  Massachusetts  case,  the 
declaration  alleged  that  the  defend- 
ants, being  druggists  and  chemists, 
through  negligence  and  want  of  skill, 
sold  and  delivered  to  certain  persons 
au  article  which  defendants  supposed 
to  be  black  oxide  of  manganese,  but 
which  was,  in  fact,  sulphide  of  anti- 
mony; that  the  vendees,  acting  on  the 
belief  that  it  was  oxide  of  manganese, 
resold  it  to  the  plaintiff,  who,  in- 
fluenced by  the  same  belief,  mixed  it 
with  chlorate  of  potassia,  whereby  a, 
dangerous  and  explosive  substance  was 
created,  which  exploded,  damaging 
the  plaintiff;  it  was  held  that  no  cause 
of  action  was  set  forth.  The  aver- 
ments, the  court  held,  did  not  disclose 
any  duty  or  obligation  resting  on  the 
defendants  towards  the  plaintiff  in  the 
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tans.  It  is  within  the  power  of  the  legislature  to  enact 
such  laws  as  will  protect  the  people  from  ignorant  pre- 
tenders, and  secure  them  the  services  of  reputable,  skilled, 
and  learned  men,  although  it  is  not  within  the  power  of 
the  legislature  to  discriminate  in  favor  of  any  particular 
school  of  medicine." 

§  3912.  Public  Morals.  —  The  legislature  may  regulate 
the  use  and  keeping  of  property,  so  far  as  may  be  neces- 
sary to  prevent  it  being  a  detriment  to  the  public  morals 
or  public  good.'  Under  this  power  the  state  may  pro- 
hibit lotteries,  and  take  back  a  franchise  of  this  nature 
already  granted.^ 

§3913.  Public  Health  and  Safety.  —  The  legislature 
may,  subject  to  constitutional  limitations,  prescribe  just 
and  reasonable  regulations  and  restraints  upon  the  use 
which  an  owner  makes  of  his  property,  so  as  to  protect 
the  rights  of  the  public,  and  of  others,  to  use  their  prop- 
sale  of  the  article  to  the  person  from  fahrt  v.  Beckert,  92  N.  Y.  490;  44 
whomtheplaiutiffpurohased  it:  David-  Am.  Rep.  406.  Where  a  druggist,  in 
son  V,  Nichols,  11  Allen,  514.  For  a  good  faith,  recommends  a  presorip- 
druggist  to  sell  a  poisonous  prepara-  tion,  not  as  his  own,  but  as  that  of 
tion  without  notifying  the  purchaser  another  named  person,  and  thereupon 
that  it  is  poison,  either  verbally  or  by  is  ordered  by  his  customer  to  fill  it, 
placing  the  word  "poison"  on  the  and  does  so,  charging  only  for  the 
label  of  the  bottle,  is  negligence  at  medicines  and  for  compounding  them, 
common  law:  Wohlfahrt  v.  Beckert,  92  he  is  not  responsible  to  the  customer 
N.  Y.  490;  44  Am.  Rep.  406.  But  for  any  damage  which  may  result 
where  a  druggist  sells  poison,  fully  from  the  use  or  administration  of  the 
warning  the  purchaser  of  its  danger-  remedy  by  the  latter:  Ray !;.  Burbank, 
ous  character,  and  clearly  informing  61  Ga.  505;  34  Am.  Rep.  103.  In  an 
him  as  to  what  is  a  safe  Jose,  and  the  English  case  an  injunction  to  prevent 
purchaser  is  killed  by  taking  an  over-  a  chemist  from  selling  a  quack  medicine 
dose  in  disregard  of  such  direction,  under  a  false  and  colorable  represen- 
the  druggist  is  not  liable  for  not  hay-  tation  that  it  was  a  medicine  of  the 
ing  labeled  the  parcel  "poison,"  in  plaintiff,  an  eminent  physician,  was  re- 
conformity  to  a  statute  making  it  a  fused:  Clark  «.  Freeman,  11  Beav.  112. 
misdemeanor  for  any  person  to  sell  '  Stevens  v.  State,  2  Ark.  291;  35 
' '  any    arsenic,    corrosive    sublimate.     Am.  Dec.  72. 

prussio  acid,  or  any  other  substance  ^  Moore  v.  State,  48  Miss.  147;  12 
or  liquid  usually  denominated  poison-  Am.  Rep.  367;  Miss.  Soc.  v.  Musgrove, 
ous,  without  having  the  word  'poison'  44  Mass.  820;  7  Am.  Rep.  723;  New 
written  or  printed  upon  a  label  at-  Orleans  v.  Horton,  119  U.  S.  265; 
tached  to  the  vial,  box,  or  parcel,  in  Stone  v.  Mississippi,  101  U.  S.  814; 
which  the  same  ia  so  sold    :   Wohl-    Justice  v.  Com.,  81  Va.  209. 
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erty.*  The  legislature  has  power  to  pass  laws  for  the  pro- 
tection of  the -health  and  safety  of  its  citizens.  It  may 
determine  what  articles  injurious  to  the  public  health 
shall  not  constitute  property  within  its  jurisdiction.'*  The 
police  power  extends  to  unwholesome  trades,  to  slaughter- 
houses,' to  factories  for  reducing  the  bodies  of  animals 
into  agricultural  manure,*  and  to  all  regulations  concern- 
ing the  buildings,  poles,  and  wires  of  telegraph  companies, 
to  insure  the  comfort  and  convenience  of  the  community.^ 
Under  this  power  statutes  of  the  following  nature  have 
been  sustained:  A  statute  directing  the  removal  of  bod- 
ies from  a  cemetery,  and  the  vacation  and  sale  thereof;* 
a  statute  making  it  an  offense  to  disinter  or  remove  from 
the  place  of  burial  the  remains  of  any  deceased  person, 
without  a  permit,  for  which  a  fee  of  ten  dollars  must  be 
paid;'  a  statute  prohibiting  the  use,  in  cities  and  towns 
of  a  certain  size,  of  any  building  not  then  so  in  use  for 
carrying  on  the  _"  business  of  slaughtering  cattle,  sheep, 
•^v  other  animals,  or  for  melting  or  rendering  establish- 
ments, or  for  other  noxious  and  offensive  trades  or  oc- 
cupations," without  the  permission  of  the  mayor;'  a 
statute  regulating  the  keeping  of  dogs,  and  enforcing  the 
regulations  by  forfeitures,  fines,  and  penalties;"  a  statute 
forbidding  the  use  of  bicycles  on  a  certain  road,  unless 
permitted  by  the  superintendent  of  the  road;'"  a  law  pro- 
hibiting the  adulteration  of  articles  of  food,  or  prevent- 
ing imposition  or  fraud  in  the  sale  of  such  articles;"  a 

•  State  V.  Yopp,  97  N.  C.  477;  2  «  Kincaid's  Appeal,  66  Pa.  St.  411; 
Am.  St.  Kep.  305.  As  to  police  reg-  5  Am.  Rep.  377.  But  see  Lake  View 
ulations  applying  to  carriers  of  per-  v.  Kose  Hill  Cem.  Co.,  70111.  191;  22 
sons   and  property,   see  post,  §  3914,  Am.  Rep.  71. 

Carriers  —  Railroads.  '  In  re  Wong  Yung  Quy,  6  Saw. 

2  Preston  ».  Drew,  33  Me.  558;  54  442. 

Am.  Deo.  639.  *  Watertown  v.   Mayo,    109  Mass. 

2  Butchers'  etc.  Co.  v.  Orescent  City  315;  12  Am.  Rep.  694. 

Co.,  Ill  U.  S.  746.  »  Faribault  v.  Wilson,  34  Minn.  254. 

*  Fertilizing  Co.  ».  Hyde  Park,  97  "  State  v.  Yopp,  97  N.  C.  477;  2 
U.  S.  659.  Am.  St.  Rep.  305. 

'  Western  etc.  Co.  v.  Pendleton,  122  "  State  v.  Campbell,  64  N.  H.  402; 
U.  S.  347.  10  Am.  St.  Rep.  419. 
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statute  intended  to  restrain  or  suppress  manufacture  and 
sale  of  oleomargarine,  and  like  compounds  resembling 
and  intended  as  a  substitute  for  butter;'  a  statute  pro- 
hibiting the  sale  of  opium;^  a  statute  requiring  physi- 
cians and  midwives  to  report  births  and  deaths  to  the 
clerks  of  courts.^  A  statute  regulating  sale  of  commer- 
cial fertilizers,  if  its  controlling  purpose  is  to  guard  the 
agricultural  public  against  spurious  and  worthless  com- 
pounds sometimes  sold  as  fertilizers,  and  to  furnish  to 
buyers  cheap  and  reliable  means  of  proving  the  deception- 
and  fraud,  should  such  be  attempted,  is  constitutional.^ 

§  3914.  Carriers — Railroads.  —  The  limit  to  the  ex- 
ercise of  the  police  power  over  charter  contracts  is  sub- 
stantially this:  The  regulations  must  have  reference  to 
the  comfort,  safety,  or  welfare  of  society;  they  must  not 
be  in  conflict  with  any  of  the  provisions  of  the  charter; 
and  they  must  not,  under  the  pretense  of  regulation,  take 
from  the  corporation  any  of  the  essential  rights  and  priv- 
ileges which  the  charter  confers."  Thus  a  railroad  corpo- 
ration, even  with  an  irrepealable  charter,  may  be  bound 
by  subsequent  laws  established  by  the  state  for  the  safety 
or  the  protection  of  the  public.  The  state  may  forbid 
discriminations  by  common  carriers  in  the  carriage  of 
passengers  or  goods.*  It  may  fix  the  rates  of  transporta- 
tion, and  compel  submission  to  the  supervision  of  com- 
missioners, whose  duty  it  shall  be  to  see  that  the  laws  are 
obeyed,  and  that  absolute  impar. 'ality  is  observed.'    Thus 

'  Butler  w.  Chambers,  .36  Minn.  69;  *  Oooley  on  Constitutional  Law,  311; 

1  Am.  St.  Rep.  638;  Powell  v.  Penn-  Beer  Co.  v.  Massachusetts,  97  U.  S.  25. 

sylvania,     127    U.    S.    678;    State   v.  « De  Cuir  w.  Benson,  27  La.  Ann.  1 ; 

Groves,  J5  R.  I.  208;  Pierce  v.  State,  Chicago  etc.  R.  R.  Co.  v.  People,  67 

63  Md.  592;  In  re  Uddington,  12  Mo.  111.  11;  16  Am.  Rep.  599. 

App.    214.     Contra,    People  v.  Marx,  '  Chicago  etc.  R.  R.  Co.  o.  Iowa,  94 

99  K.  Y.  377;  52  Am.  Rep.  34.  U.  S.  155;  Peck  v.  R.  R.  Co.,  94  U. 

2  State  V.  Ah  Chew,  16  Nev.  50;  40  S.  164;  Blake  v.  R.  R.  Co.,  19  Minn. 

Am.  Rep.  488.  418;  18  Am.  Rep.  345.     Aliter  where 

^  Robinson   v.  Hamilton,    60  Iowa,  the  corporation  by  its  charter  has  been 

134;  46  Am.  Rep.  63.  given  the  power  to  regulate  its  charges 

•  Steiner  v.  Ray,  84  Ala.  93;  5  Am.  for  a  certain   period:  Sloan  v.  R.  R. 

St.  Rep.  332.  Co.,  61  Mo.  24;  21  Am.  Rep.  397. 
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statutes  of  the  following  nature  have  been  sustained: 
Requiring  tracks  to  be  fenced;^  requiring  railroad  com- 
panies to  fence  their  roads  against  the  incursions  of  live- 
stock, and  providing  that  any  company  which  fails  in  this 
duty  shall  be  liable  for  all  stock  killed  upon  its  track, 
without  reference  to  the  question  of  negligence,  miscon- 
duct, or  inevitable  accident;"  making  a  railroad  company 
neglecting  to  maintain  proper  fences  along  its  tracks  lia- 
ble in  double  damages  for  stock  straying  on  the  track  and 
being  killed;'  requiring  railroad  companies  to  advertise 
annually  and  adhere  through  the  year  to  a  tariff  of  fares;* 
requiring  a  railroad  to  establish  a  station  at  a  certain 
point  on  its  line  and  run  a  certain  number  of  trains  each 
day;'  providing  that  all  railroad  corporations  should  be 
liable  for  damages  from  fires  caused  by  the  operating  of 
such  railroads;^  requiring  a  railroad  to  build  and  main- 
tain highway  or  farm  crossings;'  compelling  railroads  to 
maintain  depots  and  waiting-rooms  at  crossings;'  author- 

'  Thorpe  v.  R.  R.  Co.,  27  Vt.  140;  ing   it  the   duty  of  the   company  to 

62  Am.  Dec.  625.  repair  fences  along  its  line  "destroyed 

^  Gorham  v.  bi.  R.  Co. ,  26  Mo.  441 ;  by  fire  caused  by  the  running  of  trains 

72  Am.   Dec.  220;  Ohio  etc.  R.  R.  Co.  or   by  the   employees   of   the   road": 

V.  McClelland,  23  111.  140;  Galena  etc.  Pennsylvania  R.  R.  Co.  v.  Riblet,  66 

R.  R.   Co.    V.  Crawford,  25   111.   529;  Pa.  St.  164;  5  Am.  Rep.  360. 

W^ilder  v.  R.  R.  Co.,  65  Me.  333;  20  »  Cairo  etc.  R.  R.  Co.  v.  Peoples,  92 

Am.  Rep.  69S;  Waldron  v.  R.  R.  Co.,  111.  97;  34  Am.  Rep.  112;  Little  Rock 

8  Barb.  390;  Clark  v.  R.  R.  Co.,  36  Mo.  etc.  R.  R.   Co.  v.  Payne,  33  Ark.  816; 

203;  Suydam  v.  Moore,  8  Barb.  858;  34  Am.  Rep.  55;  Barnettw.  R,  R.  Co., 

Thorpe  W.R.R.  Co.,  27 Vt.  141;  62  Am.  68  Mo.  56;  30  Am.  Rep.  773;  Humes 

Dec.  625;  New  Albany  etc.  R.  R.  Co.  v.  B.  R.  Co.,  82  Mo.  221;  52  Am.  Rep. 

V.  Tilton,  12  Ind.  3;  74  Am.  Dec.  195;  369;  Meyers  v.  Union  Trust   Co.,  82 

New  Albany  etc.  R.  R.  Co.  o.  Maiden,  Mo.  237.     Contra,  Atchison  etc.  R.  R. 

12  Ind.  10;  Indianapolis  etc.  R.  R.  Co.  ».  Baty,  6  Neb.  37;  29  Am.  Rep. 
Co.  V.  Parker,   29   Ind.    471;   Kansas  356. 

etc.  R.  R.  Co.  V.  Mower,  16  Kan.  573;  *  R.  R.  Co.  v.  Fuller,  17  Wall.  560. 

Nelson  v.  R.  R.  Co.,  26  Vt.  717;  62  'Com.  v.  R.  R.  Co.,  103  Mass.  254; 

Am.  Dec.  614;  Blair  v.  R.  B.  Co.,  20  4  Am.  Rep.  555;  R.  R.  Comm'rs  v.  R. 

VPis.  254;  Indianapolis  etc.  R.  R.  Co.  R.  Co.,  63  Me.  269;  18  Am.  Rep.  208. 

V.  Townsend,  10  Ind.  38;  Jeflfersonville  '  Rodemacher  u.  R.  R.  Co.,  41  Iowa, 

etc.  R.  R.  Co.  V.  Applegate,  10  Ind.  297;  20  Am.  Rep.  592. 

49;  Indianapolis  etc.  R.  R.  Co.  v.  Mc-  '  Portland  etc.  R.  R.  Co.  v.  Deering, 

Kinney,  24  Ind.  283;  Gilmore  v.  R.  R.  78  Me.  61;  57  Am.  Rep.  784;  Illinois 

Co.,  60  Me.  237;  Rhodes  v.  R.  R.  Co.,  etc.  R.  R.  Co.  v.  Willenborg,  117  111. 

5  Hun,  344;  MoCall  v.  Chamberlain,  203;  57  Am.  Rep.  862. 

13  VS^is.  640;  Btaats  v.  R.  R.  Co.,  4  «  State  v.  R.  R.  Co.,  32  Fed.  Rep. 
Abb.  App.  287.     So  of  a  statute  mak-  722. 
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izing  an  indictment  against  a  railroad  corporation  em- 
ploying a  conductor  without  a  certificate  as  to  color 
blindness,  as  required  by  a  statute  of  the  state;'  requir- 
ing all  trains  to  check  their  speed  at  exposed  places;^  to 
carry  impartially  for  all  persons;'  to  permit  other  roads 
to  cross  the  railroad  track,  and  to  share  with  them  the 
expense  of  the  crossing;*  to  ring  a  bell  or  sound  a  whistle 
at  crossings,  or  to  station  a  flag-man  at  such  or  any  other 
dangerous  places;'  to  respond  in  damages  in  case  the 
death  of  any  person  shall  be  caused  by  the  company's 
wrongful  act,  neglect,  or  default/  But  a  statute  making 
railroad  companies  liable  "for  all  expenses  of  the  coroner 
and  his  inquest,  and  the  burial  of  all  persons  who  may 
die  on  the  cars,  or  who  may  be  killed  by  collision  or  other 
accident  occurring  to  such  cars,  or  otherwise,"  is  uncon- 
stitutional so  far  as  it  attempts  to  make  railroad  companies 
liable  in  cases  where  they  have  violated  no  law  or  been 
guilty  of  no  negligence/ 

§  3915.  Intoxicating  Liquors.  —  The  sale  of  intoxicat- 
ing liquors  may  be  prohibited  altogether.'  So  a  state 
may  tax  the  wholesale  importation  of  liquors  from  other 
states,  as  a  legitimate  exercise  of  the  police  power.'  The 
regulation  of  the  sale  of  intoxicating  drinks  within  a  state 
belongs  to  the  state,  and  it  may  require  the  taking  out  of 
a  license  as  a  condition  to  the  dealing  in   intoxicating 

1  Nashville  etc.  R.  B.  Co.  v.  State,  Co.  v.  Jacksonville,  67  111.  37;  16  Am. 
83  Ala.  71;  affirmed  126  TJ.  S.  96.  Bep.  611. 

2  Chicago  etc.  B.  B.  Co.  v.  Haggerty,  ''  Steamboat  Co.  v.  Barclay,  30  Ala. 
67  111.  113;  Haas  v.  R.  R.  Co.,  41  120;  Boston  etc.  R.  B.  Co.  v.  State, 
Wis.  44;  Pennsylvania  R.  R.  Co.  ■».  31  N.  H.  215. 

Lewis,  79  Pa.  St.  33.  '  Ohio  B.  B.  Co.  v.  Lackey,  78  111. 

» Chicago  etc.  R.  R.  Co.  v.  People,  55;  20  Am.  Rep.  259. 

67  111.  11;  16  Am.  Rep.  599.  *  Beer  Co.  v.  Massachusetts,  99  U.  S. 

*  Fitohburg  etc.  R.  R.  Co.  ■».  R.  R.  25;  License  Cases,  5  How.  504;  Li- 
Cb.,  1  Allen,  552.  cense  Tax  Cases,  5  Wall.  462;  States. 

*  Galena  etc.  R.  R.  Co.  v.  Loomia,  13  Common  Pleas,  36  N.  J.  L.  72;  13 
111.  548;  56  Am.  Dec.  471;  Pittsburg  Am.  Rep.  422;  Santo «.  State,  2  Iowa, 
etc.  R.  R.  Co.  V.  Brown,  67  Ind.  45;  168;  63  Am.  Deo.  487. 

33  Am.  Rep.  73;  Kainmitzky  v.  R.  R.        »  People  v.  Walling,  53  Mich.  264. 
Co.,  25  S.  C.  53.    See  Toledo  etc.  R.  R. 
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drinks,  whether  of  home  or  foreign  production,  or  may 
prohibit  the  sale  of  such  drinks  as  a  beverage,  including 
those  imported  after  they  have  passed  from  the  hands  of 
the  importer  and  become  a  part  of  the  general  merchan- 
dise of  the  state/  Statutes  giving  a  civil  remedy  for  in- 
juries arising  from  the  sale  of  intoxicating  liquors  are 
constitutional.^  A  statute  is  valid  enacting  that  the  les- 
sor of  premises,  with  knowledge  that  they  are  to  be  used 
for  the  sale  of  intoxicating  liquors,  is  liable  for  damage 
caused  by  the  act  of  one  intoxicated  by  liquors  sold 
there.' 

§  3916.  Personal  Rights. — A  statute  is  constitutional 
which  declares  that  "no  person  can,  by  reason  of  race, 
color,  or  previous  condition  of  servitude,  be  excluded  from 
the  equal  enjoyment  of  any  accommodation,  facility,  or 
privilege  furnished  by  innkeepers  or  common  carriers,  or 
by  owners,  managers,  or  lessees  of  theaters  or  other  places 
of  amusement,  by  teachers  and  officers  of  common  schools 
and  public  institutions  of  learning,  or  by  cemetery  asso- 
ciations.* 

§  3917.  Regulation  of  Prices. — The  state  may  regulate 
charges  in  the  following  cases,  viz.:^  1.  Where  the  busi- 
ness is  one  the  following  of  which  is  not  a  matter  of 
right,  but  is  permitted  by  the  state  as  a  privilege  or  fran- 
chise, as  the  business  of  setting  up  lotteries,  of  giving 
shows,  etc.,  of  keeping  billiard-tables  for  hire,  of  selling 
intoxicating  drinks,  and  of  keeping  a  ferry  or  toll-bridge; 

'  License   Cases,    5   How.    504;   Li-  Bahney,  34  Ohio  St.  399;  Bertholf  v. 

cense  Tax  Cases,  5  Wall.   462;  State  O'Reilly,  74  N.  Y.  509;  30  Am.  Rep. 

V.  Cassidy,  22  Minn.  312;  21  Am.  Rep.  323;    Werner  v.  Edmiston,    24   Kan. 

765;  Bostick  v.  State,  47  Ark.  126.  147;    Moran  v.   Goodwin,    130   Mass 

2  Dedore  v.  Newton,  54  N.  H.   117;  158;  39  Am.  Rep.  443. 

Mulford  V.  Clewell,  21  Ohio  St.  191;-  «  Bertholf  u.  O'Reilly,  74  N   Y   509- 

Duvoy  V.  Leohter,  10  Ohio  St.  483;  WU-  30  Am.  Rep.  323.                                    ' 

kerson  !).  Rust,  57  Ind.  172;  Franklin  *  People  v.  King,  110  N   Y    418-  6 

V.  Schemerhorn,  15  N.  Y.  Sup.  Ct.  412;  Am.  St.  Rep.  389. 

State  V.  Ludington,  33  Wis.  107;  Horn-  '  See  Cooley  on  Constitutional  Law 

in^  V.  Wendell,  57  Ind.  171;  Sibila  v.  234. 
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2.  When  the  state,  on  public  grounds,  renders  to  the  busi- 
ness special  assistance  by  taxation,  or  under  the  eminent 
domain,  as  in  the  case  of  railroads;  3.  When,  for  the  ac- 
commodation of  the  business,  special  privileges  are  given 
in  the  public  streets,  or  exceptional  use  allowed  of  public 
property  or  public  easements,  as  is  the  case  with  hack- 
men,  draymen,  etc.;  4.  When  exclusive  privileges  are 
granted  in  consideration  of  some  special  return  to  the 
public,  or  in  order  to  secure  something  to  the  public  not 
otherwise  attainable;  5.  When  private  property  is  devoted 
to  public  use,  or  when  the  employment  is  quasi  public,  as 
elevators  for  the  storage  of  grain.'  A  statute  providing 
that  a  "track-scale"  shall  be  furnished  by  the  operators 
of  coal  mines,  and  that  "all  coal  produced  in  this  state 


1  Munn  V.  People,  69  111.  80;  Munn 
V.  Illinois,  94  U.  S.  113;  the  court 
saying:  "It  is  insisted,  however,  that 
the  owner  of  property  is  entitled  to  a 
reasonable  compensation  for  its  use, 
even  though  it  be  clothed  with  a  pub- 
lic interest,  and  that  what  is  reason- 
able is  a  judicial  and  hot  a  legislative 
question.  As  has  already  been  shown, 
the  practice  has  been  otherwise.  In 
countries  where  the  common  law  pre- 
vails, it  has  been  customary  from  time 
immemorial  for  the  legislature  to  de- 
clare what  shall  be  a  reasonable  com- 
pensation under  such  circumstances, 
or,  perhaps,  more  properly  speaking, 
to  fix  a  maximum  beyond  which  any 
charge  made  would  be  unreasonable. 
Undoubtedly,  in  mere  private  con- 
tracts relating  to  matters  in  which  the 
public  has  no  interest,  what  is  reason- 
able must  be  ascertained  judicially. 
But  this  is  because  the  legislature  has 
no  control  over  such  a  contract.  So, 
too,  in  matters  which  do  affect  the 
public  interest,  and  as  to  which  legis- 
lative control  may  be  exercised,  if 
there  are  no  statutory  regulations 
upon  the  subject,  the  courts  must  de- 
termine what  is  reasonable.  The  con- 
trolling fact  is  the  power  to  regulate 
at  all.  If  that  exists,  the  right  to  es- 
tablish the  maximum  of  charge,  as  one 
of  the  means  of  regulation,  is  implied. 
In  fact,  the  common-law  rule,  which 
requirw  the  charge  to  be  reasonable, 


is  itself  a  regulation  as  to  price.  With- 
out it  the  owner  could  make  his  rates 
at  will,  and  compel  the  public  to  yield 
to  his  terms  or  forego  the  use.  But  a 
mere  common-law  regulation  of  trade 
or  business  may  be  changed  by  stat- 
ute. A  person  has  no  property,  no 
vested  interest,  in  any  rule  of  the 
common-law.  That  is  only  one  of  the 
forms  of  municipal  law,  and  is  no  more 
sacred  than  any  other.  Eights  of  prop- 
erty which  have  been  created  by  the 
common  law  cannot  be  taken  away 
without  due  process;  but  the  law  it- 
self, as  a  rule  of  conduct,  may  be 
changed  at  the  will,  or  even  at  the 
whim,  of  the  legislature,  unless  pre- 
vented by  constitutional  limitations. 
Indeed,  the  great  office  of  statutes  is 
to  remedy  defects  in  the  common  law 
as  they  are  developed,  and  to  adapt  it 
to  the  changes  of  time  and  circum- 
stances. To  limit  the  rate  of  charge 
for  services  rendered  in  a  public  em- 
ployment, or  for  the  use  of  property 
in  which  the  public  has  an  interest,  is 
only  changing  a  regulation  which  ex- 
isted before.  It  establishes  no  new 
principle  in  the  law,  but  only  gives  a 
new  effect  to  an  old  one.  We  know 
that  this  is  a  power  which  may  be 
abused,  but  that  is  no  argument 
against  its  existence.  For  protection 
against  abuses  by  the  legislatures  the 
people  must  resort  to  the  polls,  not  to 
the  courts," 
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shall  be  weighed  on  the  scales  as  above  provided,  and  the 
weight  so  determined  shall  be  considered  the  basis  upon 
which  the  wages  of  persons  raining  coal  shall  be  com- 
puted," is  not  an  unconstitutional  interference  with  the 
right  of  operators  and  miners  to  contract  for  payment  on 
another  basis  than  that  of  weight.^ 

§3918.  Monopolies.  —  Monopolies  cannot  be  granted 
in  such  ordinary  vocations  as  can  be  left  open  to  all  to 
the  common  benefit;  but  they  sometimes  may  be  given  as 
a  matter  of  regulation,  where  the  business  is  such  that  the 
public  interest  can  be  best  subserved  and  protected  by 
confiding  it  to  one  person,  or  association  of  persons,  who 
shall  manage  it  exclusively.^  Thus  the  exclusive  rightHo 
supply  water  or  gas-light  in  a  city  or  part  of  a  city  may 
be  granted,'  or  the  exclusive  right  to  lay  railroad  tracks 
in  its  streets;  so  a  corporation  may  be  given  the  exclusive 
right  to  slaughter  cattle  for  the  markets  of  a  city,  it  being 
required  to  do  so  impartially  for  all  who  apply,  and  at 
reasonable  rates.*  A  statute  granting  to  a  state  corpora- 
tion the  exclusive  right  for  a  term  of  years  to  control  the 
slaughtering  of  cattle  in  and  near  to  one  of  its  cities,  and 
requiring  that  all  cattle  and  other  animals  intended  for 
sale  or  slaughter  in  that  district  shall  be  brought  to  the 
yards  and  slaughter-houses  of  the  corporation,  and  author- 
izing the  corporation  to  exact  certain  prescribed  fees  for 
the  use  of  its  wharves  and  for  each  animal  landed  or 
slaughtered,  is  valid.^  But  notwithstanding  such  a  grant, 
the  business  may  afterwards,  within  the  term,  be  opened 
to  general  competition.'  A  legislature  may  empower  a 
city  to  grant  an  exclusive  license  to  ferry  across  a  navi- 

1  Jones  V.  People,  110  111.  590.  »  Slaughter-house   Cases,    16  Wall. 

'  Cooley  on  Constitutional  Law,  235;  36. 

Philadelphia  etc.  R.  R.  Co. 'a  Case,  6  *  Slaughter-house   Cases,    16  Wall. 

Whart.  25;  36  Am.  Deo.  202.  36. 

'  State  V.  Milwaukee  Gas  Co.,  29  '  Butchers'  Union   Slanghter-house 

Wis.  454;  9  Am.  Rep.  598.     See  ante,  etc.  Co.   v.  Crescent  City  Live-stock 

Title  Gas  Companies.  etc.  Co.,  Ill  U.  S.  746. 
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gable  river,  and  the  conferring  of  power  to  grant  or  refuse 
such  license  authorizes  the  granting  of  an  exclusive 
license.'  Even  when  the  bill  of  rights  declares  that  no 
set  of  men  are  entitled  to  exclusive  privileges  but  in  con- 
sideration of  public  services,  this  does  not  preclude  a 
legislative  grant  of  the  exclusive  right  to  supply  gas  to  a 
city." 

Illustrations.  —  Under  a  special  charter,  granted  in  1846, 
the  defendant  was  empowered  Hb  "  manufacture  and  sell  gas  " 
for  the  purpose  of  lighting  the  city  of  Columbus.  The  grant 
was  exclusive  for  the  t^m  of  twenty  years.  The  charter  con- 
tained no  provision  as  to  the  price  to  be  charged  for  gas,  nor  on 
the  subject  of  meters.  Held,  that  the  defendant  was  subject  to 
the  provisions  of  the  act  of  1867,  restricting  the  price  to  be 
'charged  for  the  use  of  meters:  State  v.  Columbus  Gas-light  and 
Coke  Co.,  34  Ohio  St.  572;  32  Am.  Rep.  390. 

'  Burlington  and  Henderson  County        "  Louisville  Gas  Co.  v.  Citizens'  Gas 
Ferry  Co.  v.  Davis,  48  Iowa,  133;  30    Co.,  115  U.  S.  683. 
Am.  Rep.  390. 
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§  3929.  When  delegation  not  permitted. 
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§  3950.  Contracts  with  officers  or  agents — Persons  bound  to  know  limits  of 

authority. 

§  3951.  May  contract  without  seal. 

§  3952.  How  contracts  may  be  entered  into. 

§  3953.  Statutory  mode  must  be  followed. 

§  3954.  Duty  to  let  contract  to  lowest  bidder. 

§  3955.  Implied  contracts  of  municipal  corporations. 

§  3956.  Contracts  ultra  vires  not  binding. 

§  3957.  Ratification  of  unauthorized  contracts. 

§  3958.  Dissolution  of  municipal  corporations. 

§  3959.  The  corporation  name. 

§  3960.  Boundaries  of  corporations. 

§  3919.     Municipal  Corporations  Defined  and  Classified. 

—  Municipal  corporations  are  bodies  politic  and  corpo- 
rate, established  by  law,  to  assist  in  the  civil  government 
of  the  country,  but  chiefly  to  regulate  and  administer  the 
local  or  internal  affairs  of  the  city,  town,  or  district  which 
is  -incorporated.'  A  corporation  is  private,  as  distin- 
guished from  public,  unless  the  whole  interest  belongs  to 
the  government,  or  the  corporation  is  created  for  the  ad- 
ministration of  political  or  municipal  power.^  A  state  is 
not  included  in  the  term  "corporation."'  It  is  the  citi- 
zens of  a  city,  and  not  the  common  council,  who  constitute 
the  "  corporation  "  of  the  city.  The  aldermen  and  other 
charter  officers  are  only  officers  of  the  corporation.* 

§  3920.  Quasi  Corporations.  —  Where  bodie's  are  cre- 
ated by  statute,  and  given  certain  powers,  and  called  upon 
to  exercise  certain  duties,  but  is  not  called  a  corporation 

'  1  Dillon  on  Municipal  Corporations,  Ten   Eyok  v,   Delaware  and  Raritan 

c.  2;  Hamilton  Co.  v.  Mighels,  7  Ohio  Canal,   18  N.  J.  L.  200;  37  Am.  Dec. 

St.  109.  233.     So  an  incorporated  academy  is  a 

^  Rundle  v.  Delaware  and  Raritan  private  corporation,  although  it   may 

Canal,  1  Wall.  Jr.  275.     Overseers  of  derive  a  part  of'its  support  from  the 

the  poor  in  New  York  are  a  corpora-  government:  Cleaveland  v.  Stewart,  3 

tion:  Rouse  v.  Moore,   18  Johns.  407;  &a.  283.     The  water  commissioners  of 

Jansen  v.  Ostrander,  1  Cow.  681.     So  the  city  of  New  York  are  not  a  corpo- 

are  supervisors  of  a  town:  Jansen  v.  ration;  Appletou   v.  Water   Commis- 

Ostrander,  1  Cow.  670,  684.     In  Mis-  sioners,  2  Hill,  432. 

sissippi,  trustees   of   the   poor    are    a  *  Georgia  v.  Atkins,  35  Ga.  315. 

public  corporation :  Governor  v.  Grid-  *  Lowber  v.  Mayor  etc.  of  N.  Y. ,  5 

ley,   1    Miss.  328.      A   corporation   is  Abb.  Pr.  325;  Clarke  v.  City  of  Roches- 

not  public  because  it  may  be  for  the  ter,  24  Barb.  446;  5  Abb.  Pr.  107;   14 

public    benefit.      Therefore    a    canal  How.  Pr.  193. 
company    is    a   private    corporation; 
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by  the  legislature,  it  is  spoken  of  as  a  quasi  corporation, 
and  is  considered  to  have  the  powers  of  suing  and  to 
be  liable  to  be  sued  in  its  public  capacity.'  The  term 
"municipal  corporation"  is,  iu  its  strict  sense,  confined 
to  cities,  towns,  and  villages.^  The  county  is  generally 
spoken  of  as  a  quasi  corporation.'  So  are  overseers  of  the 
poor;*  and  of  the  same  character  is  the  school  district," 


^  Palmer  v.  Vandenbergh,  3  Wend. 
193;  Todd  *.  Birdsall,  1  Cow.  260; 
13  Am.  Dec.  523;  Chapline  v.  Over- 
seers, 7  Leigh,  231;  30  Am.  Dec.  505; 
Civil  townships  have  no  corporate 
powers,  and  cannot  sue  or  be  sued. 
West  Bend  v.  Munch,  52  Iowa,  132. 

^  The  word  "town,"  as  used  iu  con- 
stitutional inhibition  of  special  laws 
regulating  the  internal  affairs  of  towns 
and  counties,  is  a  generic  term  includ- 
ing cities;  Van  Riper  v.  Parsons,  40  N.J. 
L.  1.  In  the  absense  of  any  clear  ex- 
pression of  a  contrary  intent,  the  term 
"municipal  corporations  "  in  any  stat- 
ute must  be  taken  in.  the  strict  consti- 
tutional sense,  as  not  including  towns: 
Eaton  V.  Manitowoc  Co.  Supervisors, 
44  Wis.  489. 

°  Coles  V.  County  bf  Madison,  1  111. 
154;  12  Am.  Dec.  161;  In  Hamilton  Co. 
V.  Mighels,  7  Ohio  St.  109,  the  court 
say:  "Municipal  corporations  proper 
are  called  into  existence  either  at  the 
direct  solicitation  or  by  the  free  con- 
sent of  the  persons  who  compose 
them.  Counties  are  local  subdivis- 
ions of  a  state,  created  by  the  sover- 
eign power  of  the  state,  of  its  own 
sovereign  will,  without  the  particular 
solicitation,  consent,  or  concurrent 
action  of  the  people  who  inhabit  them. 
The  former  (municipal)  organization 
is  asked  for,  or  at  least  assented  to, 
by  the  people  it  embraces;  the  latter 
organization  (counties)  is  superimposed 
by  a  sovereign  and  paramount  author- 
ity. A  municipal  corporation  proper' 
is  created  mainly  for  the  interest,  ad- 
vantage, and  convenience  of  the  locality 
and  its  people;  a  county  organization  is 
created  almost  exclusively  with  a  view 
to  the  policy  of  the  state  at  large,  for 
purposes  of  political  organization  and 
civil  administration  in  matters  of 
finance,  of  education,  of  provision  for 
the  poor,  of  military  organization,  of 


the  means  of  traveland  transport,  and 
especially  for  the  general  administra- 
tion of  justice.  With  scarcely  an  ex- 
ception, all  the  powers  and  functions 
of  the  county,  organization  have  a  di- 
rect and  exclusive  reference  to  the 
general  policy  of  the  state,  and  are  in 
fact  but  a  branch  of  the  general  ad- 
ministration of  that  policy." 

*  Todd  v.  Birdsall,  1  Cow.  260;  13 
Am.  Dec.  523;  Overseers  w.  Overseers, 
18  Johns.  407;  Armine  v,  Spencer,  4 
Wend.  406;  Palmer  v.  Vandenbergh,  3 
Wend.  193;  Van  Keuren  v.  Johnston, 
3  Denio,  183. 

*  Inhabitants  D.  Wood,  13  Mass.  103; 
Clarke  v  School  District,  3  R.  I.  199; 
Grant  v.  Pancher,  5  Cow.  309;  Lex- 
ington V.  McQuillan,  9  Dana,  519;  35 
Am.  Dec.  159;  District  v.  McCloon,  4 
Wis.  79;  State  v.  Hulin,  2  Or.  306; 
Andrews «.  Estes,  11  Me.  267;  26  Am. 
Deo.  521.  In  Harris  v.  School  Dis- 
trict, 28  N.  H.  58,  it  is  said:  "School 
districts  are  quasi  corporations  of  the 
most  limited  powers  known  to  the 
laws.  They  have  no  powers  derived 
from  usage,  their  existence  extending 
back  but  a  few  years.  They  have  the 
powers  expressly  granted  to  them,  and 
such  implied  powers  as  are  necessary 
to  enable  them  to  perform  their  duties, 
and  no  more.  Among  them  are  the 
power  to  vote  money  for  specified  pur- 
poses, and  the  power  to  appoint  com- 
mittees to  carry  their  votes  relative  to 
those  purposes  into  eflfect.  The  district 
may  clearly  by  their  votes  for  build- 
ing and  repairing  school-houses  limit 
the  expense  to  a  definite  sum;  and 
they  may  limit  the  precise  repairs  or 
the  exact  description  of  the  school- 
house  to  be  built,  and  it  seems  very 
clear  that  no  committee  can  bind  the 
district  by  exceeding  those  limits. 
....  These  committees  to  build 
and  repair  school-houses  are  special 
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and  school  trustees.'  The  same  has  been  held  of  New 
England  towns,^  levee  districts  in  California,'  fire  depart- 
ments,* and  police  boards.' 

§3921.  Are  Created  by  State.  —  Municipal  corpora- 
tions can  only  be  created  by  tlie  state,  either  by  a  special 
act  or,  as  in  recent  times,  by  a  general  law."*  The  power 
to  create  corporate  bodies  for  municipal  purposes  with 
the  means  of  self-government  is  a  legitimate  exercise 
of  sovereignty,  belonging  to  the  legislative  power  of  a 
state.^  The  relation  of  principal  and  agent  does  not  exist 
between  the  state  and  municipal  corporations  in  respect 
to  the  exercise  of  corporate  functions;  and  money  raised 
by  municipal  corporations  for  corporate  purposes,  but 
fraudulently  obtained  by  wrong-doers,  does  not  belong 
to  the  state,  either  in  the  capacity  of  trustee,  principal, 
or  owner,  and  cannot  be  sued  for  by  the  state  without 
express  legislative  authority.^  The  power  which  pre- 
scribes the  formalities  to  be  observed  in  order  to  create  a 
corporation  is  able  to  dispense  with  them.' 

§  3922.  Acceptance  of  Charter. — A  statute  creating  a 
municipal  corporation  is  effectual  without  any  acceptance, 
unless  such  charter  is  made  conditional  on  its  acceptance 
by  the  municipality.'"  So  amendments  to  a  municipal 
charter   take   effect  without  acceptance   by  the  munici- 

agents  without  any  general  powers  '  Dean  v.  Davis,  51  Cal.  406. 

over   the   affairs  of   the  district,   and  «  Clarissey  w.  Metropolitan  Fire  De- 

their  powers  are  confined  to  a  special  meut,  1  Sweeny,  224. 

purpose,    and  no    inference    can    be  ^  Board  of  Police  of  Attala  County 

drawn  from  the  general  nature  of  their  v.  Grant,  9  Smedes  &  M.  77;  47  Am. 

powers.     The  liability  of  such  powers  Deo.  102. 

to  abuse,  if  the  committees  should  be  ^1  Dillon  on  Municipal  Corporations, 

deemed  to  possess  them,  seems  to  fur-  c.  X 

nish  the  strongest  arguments  against  '  Hope  v.  Deaderick,  8  Humph.   1; 

their  existence."  47  Am.  Dec.  597. 

'  Trustees  w.   Tatman,   13    111.   27;  *  People  «.  IngersoU,  58  N.  y.  1 ;  17 

Carmichael  v.  Trustees,  3  How.  (Misa.)  Am.  Rep.  178. 

84;  Connell a.  Woodard,  5  How.  (Miss.)  '  Black  River  etc.  R.  R.  v.  Barnard, 

665;  37  Am.  Dec.  173.  31  Barb,  258. 

'^  Adams    v.   Bank,   1  Greenl.  361;  "  Dillon  on  Municipal  Corporations, 

10  Am.  Dee.  88.  c.  3. 
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pality.*  The  implied  contract  which  is  deemed  to  arise 
out  of  the  acceptance  of  a  charter  by  a  municipal  corpora- 
tion is  a  contract  between  the  city  and  the  state,  and  not 
between  the  city  and  individuals;  and  is  not  "impaired" 
by  a  statute  exempting  from  liability  for  torts."  The  legis- 
lature cannot  divest  a  municipal  corporation,  without  its 
consent,  of  property  legally  acquired  by  it.^ 

§  3923.  Form  of  Grant. — The  grant  may  be  in  express 
words,  or  may  be  inferred  without  the  use  of  technical 
words.*  The  question  is.  Did  the  legislature  intend  to 
create  a  corporation?  if  it  did,  the  form  of  the  grant  is 
immaterial."  The  legality  of  the  organization  of  a  mu- 
nicipal corporation  cannot  be  impeached  in  a  collateral 
proceeding.^  » 

§  3924.  Proof  of  Corporate  Existence.  —  The  charter 
or  statute  of  incorporation  will  be  judicially  noticed  by 
the  courts  without  being  specially  pleaded,  though  the 
ordinances  and  by-laws  of  the  corporation  will  not.^     The 

'  Girard  v.  Philadelphia,  7  Wall.  1;  in  which  they  have  not  been  allowed 

and   see  cases  cited  in  53  Am.   Deo.  ap  opportunity  of  being  heard  in  every 

471;   Lycoming  v.  Union,   15  Pa.  St.  step  of   the   proceedings ":   People  v. 

166;    53  Am.   Dec.  575.     "The  ma-  Bennett,  29  Mich.  451;  18  Am.  Rep. 

chinery   for    organizing  villages    and  107. 

similar  municipal  corporations  is  not  ^  Gray  v.  City  of  Brooklyn,  2  Abb. 

uniform,   but    is    found    modified    in  App.  267. 

different  states  and  countries  by  local  *"  Mayor  v.   Steamboat  Co.,  R.  M. 

usage.     There  are,  however,  some  gen-  Charlt.  342. 

erally  recognized  principles  which  are  *  Thomas  v.  Dakin,  22  Wend.  9,  84. 

never  lost  sight  of.     The  most  impor-  *  Inhabitants  ti.Wood,  13  Mass.  193; 

taut,  perhaps,  is  the  fundamental  rule  Bow  v.  AUenstown,  34  N.  H.  451;  69 

that  while  the  law  may  extend  great  Am.  Deo.  489. 

facilities  to  persons  and  communities  ^  Tisdale  v.  Minonk,  46  111.  9. 

desirous  of  becoming  incorporated,  yet  '  Beatty  v.  Knowles,  4  Pet.  152, 157; 

a  compulsory  incorporation  can  only  Aldermen    v.    Finley,    10    Ark.    423; 

come  from  direct  legislative  action  or  Fauntleroy  v.  Hannibal,   1   Dill.   118; 

the  actions  of  such  persons  or  bodies  Prell  v.    McDonald,  7  Kan.  426;   12 

as  may  by  the  law  of  the  land  be  Am.    Rep.   423;    West    v.    Blake,   4 

vested  with  sufficient  delegated  an-  Blackf .  234;  Briggs  v.  Whipple,  7  Vt. 

thority  to  bind  the  community.    There  15,   18;   Case  v.  Mobile,  30  Ala.  538; 

are  few,  if  any,  acts  of  state  bearing  Clarke  v.  Bank,  10  Ark.  516;  State  v. 

upon  individuals  more  important  than  Mayor,    11    Humph.    217;    Vance    v. 

those  which   determine  their    liberty  Bank,   1  Blackf.  80;   Young  v.  Bank, 

to  be  included  in  particular  munici-  4  Cranch,  384;  Swails  v.  State,  4  Ind. 

palities;  and  the  cases  are  very  rare  516;  Portsmouth  etc.  Co.  v.  Watson, 
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charter  or  act  of  incorporation  is  the  best  proof  of  the 
authority  of  a  corporation,  but  if  this  cannot  be  had, 
secondary  evidence  of  it  is  admissible;*  as,  for  example, 
reputation;^  or  that  the  place  has  for  a  long  time  exer- 
cised corporate  powers;'  or  h&&  been  recognized  as  such 
by  legislation.* 

§  3925.     Charter  may  be  Altered  or  Repealed.  —  The 

powers  of  a  municipal  corporation  may  be  amended, 
altered,  or  taken  away  by  the  legislature  by  a  general 
law  or  a  special  act,'  if  vested  rights  already  acquired  are 
saved.'  The  legislature  may  amend  their  charters,  extend 
or  reduce  their  boundaries,  divide  and  consolidate,  or 
abolish  them,  according  to  public  convenience,  and  with 
the  consent  of  the  body  politic'  When  a  town  is  divided, 
and  a  new  town  created  dut  of  a  part  of  the  territory,  the 

Am.  Deo.  304;  Swain  v.  Comstock,  18 
Wis.  463;  People  v.  Farnham,  35  111. 
562;  Bow  v.  Allenstown,  34  N.  H.  351; 
69  Am.  Dec.  489;  Society  etc.  v.  Paw- 
let,  4  Pet.  480;  Toledo  etc.  R.  R.  Co. 
„.  Chenoa,  43  lU.  209;  Virginia  City 
V.  Mining  Co.,  2  Nev.  86;  R.  R.  Co.  v. 
Plumas  County,  37  Cal.  354. 

=  East  St.  Louis  v.  Amy,  120  U.  S. 
600;  Sloan  v.  State,  8  Blackf.  361; 
Yarmouth  v.  North  Yarmouth,  34  Me. 
411;  56  Am.  Dec.  667;  State  v.  Linn 
Co.,  44  Mo.  504;  Jersey  City  «.  R.  R. 
Co.,  20  N.  J.  Eq.  360;  Barnes  v.  Dist. 
of  Columbia,  91  U.  S.  540;  Guild  v. 
Chicago,  82  111.  472;  Mount  Pleasant 
V.  Beckwith,  100  U.  S.  514;  State  v. 
Steen,  43  N.  J.  L.  542;  Boyd  v.  Cham- 
bers, 78  Ky.  140;  Eiohels  v.  R.  R. 
Co.,  78  Ind.  261;  41  Am.  Rep.  561. 

^Blanding?;.  Burr,  13  Cal.  343;  Dav- 
idson  V.  Mayor  etc.  of  New  York,  27 
How.  Pr.  342;  Richland  v.  Lawrence, 
12  111.  1;  People  v.  Wren,  5  111.  269; 
Clinton  v.  R.  R.  Co.,  24  Iowa,  455; 
Reynolds  v.  Baldwin,  1  La.  Ann.  162; 
Police  Jury  v.  Shreveport,  5  La.  Ann. 
664;  Layton  v.  New  Orleans,  12  La. 
Ann.  515;  Berlin  w.  Gorham,  34  N.  H. 
266;  People  v.  Pinokney,  32  N.  Y. 
377;  Moutpelier  v.  East  Montpelier, 
29  Vt.  12;  67  Am.  Deo.  748. 

'  Eagle  V.  Beard,  33  Ark.  497. 


10  Mass.  91;  Clapp  v.  Hartford,  35 
Conn.  66;  People  v.  Potter,  35  Cal. 
110.  A  city  cannot  be  a  party  to  a 
suit  commenced  before  its  incorpora- 
tion: Lownsdale  u,  Portland,  1  Or. 
381. 

'■  Stockbridge  v.  West  Stockbridge, 
12  Mass.  400;  Braintree  v.  Battles,  6 
Vt.  395;  Blackstone  v.  White,  41  Pa. 
St.  330;  Dillingham  v.  Snow,  5  Mass. 
547. 

■•'  Dillingham  v.  Snow,  5  Mass.  547; 
Barnes  v.  Barnes,  6  Vt.  388;  London- 
derry V.  Audover,  28  Vt.  416;  Sherwin 
V.  Bugbee,  16  Vt.  439;  Ryder  v.  R.  R. 
Co.,  13  111.  523;  Highland  Turnpike  w. 
McKean,  10  Johns.  154;  6  Am.  Dec. 
324;  Owings  v.  Speed,  5  Wheat.  420. 

^  Bassett  v.  Porter,  4  Cush.  487; 
New  Boston  «.  Dunbarton,  15  N.  H. 
201;  Bowk.  Allenstown,  34  N.  H.  351; 
69  Am.  Deo.  489;  People  v.  Farnham, 
35  111.  562;  Sherwin  v.  Bugbee,  16  Vt. 
439;  Worley  v.  Harris,  82  Ind.  493. 
Municipal  corporations  are  created  for 
the  public  good,  and  demanded  by  the 
wants  of  the  community;  and  the  law, 
after  long-continued  vise  of  corporate 
powers  and  the  public  acquiescence, 
will  presume  in  favor  of  their  legal 
existence:  Jameson  v.  People,  16  111. 
257;  63  Am.  Dec.  304. 

*  Jameson  v.  People,  16  111.  257;  63 
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latter  is  not  bound  to  contribute  towards  the  payment  of 
debts  contracted  before  the  division,  in  the  absence  of 
any  statute  to  that  effect.'  Where,  by  an  act  of  the  legis- 
lature, an  incorporated  town  is  changed  to  a  city,  the 
municipality  remains  the  same  under  its  new  organiza- 
tion as  in  its  former  condition,  and  any  debt  incurred 
while  a  town  continues  to  be  the  debt  of  the  corpo- 
ration as  a  city.  Such  a  transition  does  not  work  the 
dissolution  or  civil  death  of  the  corporation,  so  as  to  ex- 
tinguish its  indebtedness."  The  repeal  of  a  town  charter 
deprives  its  authorities  of  the  power  to  levy  taxes,  or  to 
collect  taxes  already  levied,  and  puts  an  end  to  process  for 
the  enforcement  thereof;  but  moneys  collected  and  in 
hand  may  be  controlled  by  the  courts.'  The  reincorpo- 
ration of  a  town  with  the  same  name  and  substantially 
the  same  powers,  but  with  some  excision  of  population 
and  territory,  does  not  extinguish  the  debts  of  the  origi- 
nal corporation.*  The  legislature  may  pass  an  act  revis- 
ing a  city  charter,  to  take  effect  only  when  assented  to  by 
a  vote  of  the  people  of  the  city.^ 

Illusteations.  —  A  charter  of  incorporation  was  given  to  a 
city,  and  also  certain  lands  for  its  benefit,  with  full  power  to 
sell  and  apply  the  purchase-money  to  build  a  jail  and  court- 
house for  the  county,  and  the  remainder  for  certain  educational 
purposes,  and  the  charter  was  revoked.  Held,  that  the  trust  for 
education  (while  unexecuted)  was  still  dependent  on  legislative 
will,  and  could  be  revoked:  Bass  v.  Fontleroy,  11  Tex.  698.  The 
town  of  A  was  organized  as  a  corporation  under  the  general  law. 
Subsequently  it  accepted  a  special  charter,  and  organized  there- 
under. This  charter  was  afterwards  repealed  by  the  legislature. 
Held,  that  A  was  no  longer  an  incorporated  town:  Bii,rk  v.  State, 
5  Lea,  349.  A  legislative  enactment  incorporated  the  town  of 
T.,  with  "  all  the  rights,  privileges,  and  powers  conferred  upon 
the  town  of  H."  by  an  act  of  an  earlier  date.  Afterwards  addi- 
tional powers  were  conferred  upon  the  town  of  H.  by  an  amen- 
datory act.     Held,  that  the  town  of  T.  obtained  no  additional 

1  Town  of  Depere  v.  Town  of  Belle-        *  Lilly  v.  Taylor,  88  N.  0.  489. 
vue,  31  Wis.  120;  11  Am.  Rep.  602.  »  Ross  v.  Wimberly,  60  Miss.  345. 

^  Olney  v.  Harvey,  50  111.  453;  99        *  Mayor  etc.  of  Brunswick  v.  Finney, 

Am.  Dec.  530.  54  Ga.  317. 
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powers  by  virtue  of  such  amendatory  act:  Tatum  v.  Tamaroa, 
14  Fed.  Kep.  103. 

§  3926.  Powers  of  Corporation  are  only  Those  Ex- 
pressly Given  or  Incident.  —  Municipal  corporations  pos- 
sess only  such  powers  as  are  expressly  granted  to  them,  or 
are  necessary  to  carry  into  effect  the  powers  so  granted.^ 
The  doctrine  of  ultra  vires  is  applied  with  greater 
strictness  to  municipal  bodies  than  to  private  corpora- 
tions; and,  in  general,  a  municipal  corporation  is  not  es- 
topped from  denying  the  validity  of  a  contract  made  by 
its  officers,  when  there  has  been  no  authority  for  making 
such  a  contract.^  An  act  authorizing  a  municipal  corpo- 
ration to  enter  into  a  contract  with  a  party  to  supply  the 
city  with  water  and  machinery,  and  connecting  pipes  for 
conducting  the  water,  confers  no  authority  to  purchase  a 
site  upon  which  to  erect  the  water-works.* 

§  3927.    Discretionary  Powers  not  Judicially  Controlled. 

— Where  power  is  given  to  a  corporation  to  do  an  act,  the 
discretion  of  its  proper  ofBcers  in  the  method  of  doing  it 
will  not  be  controlled  by  the  courts.*     There  can  ordi- 


'  New  London  v.  Brainerd,  22  Conn. 
552;  Petersburg  v.  Metzger,  21  111. 
205;  Bridgeport  v.  E.  R.  Co.,  15  Conn. 
475;  Spaulding  v.  Lowell,  23  Pick. 
71;  Bangs  v.  Snow,  1  Mass.  181;  Stet- 
son V.  Kempton,  13  Mass.  272;  7  Am. 
Dec.  145;  Willard  v.  Newburyport, 
12  Pick.  227;  Keyes  v.  Westford,  17 
Pick.  273;  Com.  v.  Turner,  1  Gush. 
493;  Cooley  v.  Granville,  10  Gush.  57; 
Merriam  v.  Moody,  25  Iowa,  163; 
Minturn  v.  Larue,  23  How.  435;  La- 
fayette V.  Gox,  5  Ind.  38;  Paine  v. 
Spratley,  5  K.an.525;  Vincent  v.  Nan- 
tucket, 12  Gush.  103;  Clark  v.  Daven- 
port, 14  Iowa,  494;  Mays  v.  Cincinnati, 
1  Ohio  St.  268;  Gallia  Go.  v.  Holoomb, 
7  Ohio  (part  1),  232;  Comm'rs  v. 
Mighels,  Ohio  St.  109;  Fitch  v.  Pinck- 
ard,  4  Scam.  78;  Caldwell  v.  Alton,  33 
III.  416;  Trustees  etc.  v.  McConuel,  12 
111.  140;  Louisiana  State  Bank  v.  New 
Orleans  Nav.  Co.,  3  La.  Ann.  294; 
State  V.  Mayor    etc.,  5  Port.  279;  30 


Am.  Deo.  564;  Head  v.  Ins.  Co.,  2 
Granch,  168;  De  Russey  v.  Davis,  13 
La.  Ann.  468;  People  v.  Bank  etc.,  1 
Doug.  (Mich.)  282;  City  Council  v. 
Plank  Road  Go.,  31  Ala.  76;  Ex  parte 
Burnett,  30  Ala.  461;  Le  Couteleux  v. 
Buffalo,  33  N.  Y.  333;  People  v.  R.  R. 
Co.,  12  Mich.  387;  80  Am.  Dec.  64; 
Thompson  v.  Lee  Co.,  3  Wall.  320; 
Thomas  v.  Richmond,  12  Wall.  349; 
Leonard  v.  Canton,  35  Miss.  189;  John- 
son V.  Louisville,  11  Bush,  527;  Wil- 
liams V.  Davidson,  43  Tex.  1. 

^Newberyw.  Fox,  37  Minn.  141;  5 
Am.  St.  Rep.  830. 

»  People  V.  McClintock,  45  Gal.   11. 

*  Baker  o.  Boston,  12  Pick.  184;  22 
Am.  Dec.  421;  Fay,  Petitioner,  15 
Pick.  243;  Parks  v.  Boston,  8  Pick. 
218;  19  Am.  Dec.  322;  Hovey  v.  Mayo, 
43  Me.  322;  Methodist  Church  v. 
Baltimore,  6  Gill,  391;  48  Am.  Dec. 
540;  Wiggin  v.  Mayor,  9  Paige,  16; 
State  V.  Swearingen,  12  Ga.  2S;  Hill  v. 
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narily  be  no  judicial  restraint  or  interference  with  muni- 
cipal corporations  in  the  bona  fide  exercise  of  powers, 
legislative  or  discretionary  in  their  nature,  provided  pri- 
vate rights  are  not  violated;  hut  when  the  corporation  is 
ahout  to  carry  its  legislation  into  effect,  if  vested  rights 
are  violated,  or  irreparable  wrong  will  be  inflicted,  the 
courts  may  intervene/ 

Illustrations.  —  A  city  has  power  to  grade  streets.  Held, 
that  the  court  will  not  inquire  into  the  necessity  of  the  exercise 
of  it,  or  the  refusal  to  exercise  it,  nor  whether  a  particular  grade 
adopted,  or  a  particular  mode  of  executing  the  grade,  is  judi- 
cious: Hovey  v.  Mayo,  43  Me.  322.  A  city  has  power  to  build  a 
market-house.  Held,  that  the  court  cannot  inquire  into  the  size 
and  fitness  of  the  building  for  the  object  intended:  Spaulding  v. 
Lowell,  23  Pick.  71.  A  statute  directs  that  contracts  shall  be 
awarded  to  the  "lowest  responsible  bidder."  Held,  thstt  this 
imposes  duties  upon  the  city  authorities  which  are  discretionary 
and  deliberative;  and  the  court  will  not  interfere  to  restrain  these 
authorities  from  a  contract  to  one  who  is  not  the  lowest  bidder, 
even  though  their  aetion  has  been  indiscreet,  unless  it  be  shown 
that  they  have  acted  corruptly  and  in  bad  faith:  Findley  v. 
Pittsburgh,  82  Pa.  St.  851. 

§  3928.    Corporation  may  Delegate  its  Povirers  to  Agents. 

—  A  corporation  may  appoint  agents  and  give  them  power 
to  make  contracts,  or  appoint  committees  to  carry  on  its 
work.^  A  municipal  council  may  delegate  to  a  committee 
the  duty  of  procuring  furniture  for  rooms  leased  to  the 
city.  The  act  is  ministerial,  not  judicial;  and  that  one 
appointed  on  such  a  committee  is  not  a  member  of  the 
council  is  immaterial.'  Where  a  city  council  is  vested 
with  power  to  cause  sidewalks  in  the  city  to  he  constructed, 
it  may  authorize  the  mayor  and  the  chairman  of  the  com- 
mittee on  streets  and  alleys  to  make  in  its  behalf  and 

Thompson,  50  N.  Y.   Sup.   Ct.    165.  '  Cape  May  etc.  R.  R.  Co.  v.  Cape 

When  a  city  charter  makes  the  com-  May,  35  N.  J.  Eq.  419. 

mon   council  the  final   judges  of  the  ^  Railroad  Co.  «.  Marion  Co.,  36  Mo. 

election  of  alderman,  mandaruMs  will  294;    Schenley  v.   Commonwealth,  36 

not   lie  to  compel   them  to  reinstate  Pa.  St.  62. 

one  whom  they  had  excluded  without  '  Edwards  v.  Watertown,  61  How. 

a  proper  liearing  on  the  merits:  Peo-  Pr.  463;  24  Hun,  426. 

pie  V.  Fitzgerald,  41  Mich.  2. 
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pursuant  to  its  directions  a  contract  for  doing  the 
work.'  Under  an  ordinance  requiring  a  trial  to  "be  had 
upon  the  written  report  of  the  chief  of  police,"  it  was  held 
that  a  report  of  the  chief  signed  by  some  one  authorized 
by  hira  was  sufficient.''  It  is  competent  for  the  legisla- 
ture to  transfer  the  control  of  the  streets  of  a  city  or 
village  to  park  commissioners  for  the  purposes  of  a  bou- 
levard and  driveway  not  inconsistent  with  the  ordinary 
use  of  such  street.* 

§  3929.     When  Delegation  not   Permitted.  —  But  the 

governing  body  cannot  delegate  its  discretionary  powers 
to  others.*  Thus  where,  by  the  charter  of  a  town,  the 
power  to  decide  whether  a  sidewalk  is  out  of  repair  is 
vested  in  the  board  of  mayor  and  aldermen,  said  power 
cannot  be  delegated  to  street  committee-men.'  A  muni- 
cipal council  cannot  delegate  to  a  street  committee  the 
power  to  grade  and  ditch  a  street  according  to  their  dis- 
cretion.^  Where  a  city  charter  gives  to  the  common 
council  the  power  to  employ  an  attorney,  such  power  can 
only  be  exercised  by  the  common  council,  and  cannot  be 
delegated  by  ordinance  to  the  mayor.'  An  authority  to 
make  a  grant  to  build  a  street-railroad  cannot  be  delegated 
by  the  municipal  council  to  any  officer  or  board.*  A 
power  to  establish  pounds  and  appoint  pound-keepers, 
conferred  by  statute  on  the  board  of  commissioners  of  a 
public  corporation,  cannot  be  delegated  by  them  to  their 
president.' 

Illustrations. — An  ordinance  of  San  Francisco  made  the 
consent  of  the  supervisors  to  the  establishment  of  a  laundry 

'  Hitchcock  V.  Galveston,  96  U.  S.  92;  55  Am.  Deo.  385;  Day  v.  Green,  4 

3il.  Cush.  433;  Birdsall  v.  Clark,  73  N.  Y. 

■'  Ex  parte  Washington,  10  Mo.  App.  73;  29  Am.  Rep.  105. 
495.  *  Macon  v.  Patty,  57  Miss.  378;  34 

1  People  V.  Walsh,  96  111.  232;   36  Am.  Rep.  451. 
Am.  Rep.  135.  ?  Chilaou  v.  Wilson,  38  Mich.  267. 

'  State  V.  Jersey  City,  25  N.  J.  L.        '  East  St.  Louis  v.  Thomas,  11  111. 

309;   State  v.  Paterson,  34  N.  J.  L.  App.  283. 

163;  White  v.  Mayor,  2  Swan,   364;        »  State  v.  Lell,  34  Ohio  St.  194. 
Thompson  v,  Schermerhorn,  6  N.  Y.        »  Dillard  v.  Webb,  55  Ala.  468. 
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within  certain  limits  dependent  upon  the  recommendation  of 
twelve  tax-payers  in  the  block  where  the  laundry  was  proposed 
to  be  established.  Held,  invalid,  as  delegating  the  power  vested 
in  the  supervisors  to  others:  In  re  Quong  Woo,  7  Saw.  536.  It 
was  provided  by  a  city  charter  that  the  sidewalks  should  be 
built  and  maintained  at  the  expense  of  the  adjacent  owners,  and 
that  when  the  common  council  should  order  work  thereon,  and 
notify  the  owners  thereof,  if  it  was  not  done  within  the  specified 
time,  the  common  council  should,  by  contract  or  otherwise, 
cause  it  to  be  done.  The  common  council  directed  the  super- 
intendents of  streets,  by  resolution,  to  cause  such  work  to  be  done 
when  the  owners  neglected  to  do  it.  The  plaintiff  brought  an 
action  to  enjoin  the  superintendent  from  doing  such  work  in 
front  of  the  plaintiff's  premises.  Held,  that  the  action  was 
maintainable;  that  the  power  conferred  by  the  charter,  involv- 
ing the  exercise  of  discretion  as  to  the  time  and  manner  of  per- 
formance of  the  work,  must  be  pursued  by  the  council,  and 
could  not  be  delegated:  Birdsall  v.  Clark,  73  N.  Y.  73;  29  Am. 
Rep.  105. 

§  3930.  When  Duty  Imposed  on  Corporation  is  Im- 
perative, and  when  Discretionary.  —  Where  the  char- 
ter or  statute  says  that  a  municipal  corporation  or  its 
officers  "  may  "  act  in  a  certain  way,  or  "  it  shall  be  law- 
ful" for  them  to  do  so,  it  may  be  imperative  on  them  to 
do  so,  or  it  may  be  discretionary.  Says  Dillon:  "  On  this 
subject  some  of  the  cases  declare  the  doctrine  that  what 
public  corporations  or  officers  are  empowered  to  do  for 
others,  and  that  which  is  beneficial  to  them  or  to  the 
public  to  have  done,  the  law  holds  they  ought  to  do,  espe- 
cially if  the  law  specifically  or  adequately  .supplies  them 
with  the  means  of  executing  the  power.  The  power  in  such 
cases  is  conferred  for  the  benefit  of  others,  or  to  the  public; 
and  the  intent  of  the  legislature,  which  is  the  test  in  such 
cases,  ordinarily  seems,  under  such  circumstances,  to  be  to 
impose  a  positive  and  absolute  duty.  But  under  other  cir- 
cumstances, where  the  act  to  be  done  does  not  affect  third 
persons,  and  is  not  clearly  beneficial  to  them  or  the  pub- 
lic, and  the  means  for  its  performance  are  not  supplied, 
the  words  'may'  do  an  act,  or  it  is  'lawful'  to  do  it,  do 
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not  mean  '  must,'  but  rather  indicate  an  intent  in  the 
legislature  to  confer  a  discretionary  power."* 

§  3931.  Implied  Powers  of  Corporation  —  Becoming 
Surety  or  Guarantor.  —  A  municipal  corporation  has  no 
implied  authority  to  become  surety  for  another,  either  an 
individual  or  another  corporation.^  It  has  no  implied 
power  to  lend  its  credit  or  make  accommodation  paper 
for  the  benefit  of  citizens,  to  enable  them  to  execute  pri- 
vate enterprises.'  The  power  to  borrow  money  for  any 
public  purpose  does  not  authorize  the  loan  of  the  credit 
of  the  city.* 

§3932.  To  Compromise  Claims.  —  It  has  an  implied 
power  to  settle  disputed  claims  against  it.*  A  board  of 
county  supervisors  may  compromise  a  judgment  in  favor 
of  the  county."  A  city  has  an  inherent  power  to  sue,  and 
need  never  specially  allege  that  power.' 

§  3933.  To  Employ  Attorneys.  —  It  has  authority  to 
employ  an  attorney  to  prosecute  or  defend  suits  in  which 
it  is  interested,*  or  to  defend  its  officers  sued  for  official 
acts.'  A  town  has  power  to  employ  counsel  to  defend  an 
action  for  false  imprisonment  brought  against  the  town 

'  1   Dillon   on   Municipal    Corpora-  ^  Louisiana   Bank   v.  Orleans  Nay. 

tions,  0.   5,  see.   62,  citing  Mason   v.  Co.,  3  La.  Ann.  294. 

Fearson,  9  How.  248;  Mayor  v.  Furze,  ^  Clark  v.  Des  Moines,  19  Iowa,  199, 

3  Hill,  612;  Vason  v.  Augusta,  38  Ga.  224;   1    Parsons  on  Notes   and   Bills, 

542;  Seiple  v.  Elizabeth,  27  N.  J.  L.  166;  Smead  *.  Railroad  Company,  11 

407;   Grant   on   Corporations,  34,  35;  Ind.  105. 

Rex  K.  Mayor  etc.  of  Hastings,  5  Barn.  *  Chamberlain  v.  Burlington,  19 
&  Aid.  592,  note;  Attorney-General  v.  Iowa,  395.  Contra,  Rogers  v.  Bur- 
Lock,  3  Atk.  164;  Rex  v.  Mayor  etc.  lington,  3  Wall.  654. 
of  Chester,  1  Maule  &  S.  101;  Rex  v.  *  Augusta  v.  Leadbetter,  16  Me.  45; 
Bailiffs  etc.,  1  Barn.  &  C.  86;  3  Barn.  Bean  v.  Jay,  23  Me.  117;  People  v. 
&  C.  272;  Railroad  Co.  v.  Platte  Co.,  Coon,  25  Cal.  648;  People  ?;.  Super- 
42  Mo.  171;  Railroad  Co.  v.  Buchanan  visors,  27  Cal.  655;  Petersburg  ii.  Map- 
Co.,  39  Mo.  485;  Grant  v.  Erie,  69  Pa.  pin,  14  111.  193;  56  Am.  Deo.  501. 
St.  420;  8  Am.  Rep.  272;  Goodrich  v.  «  Collins  v.  Welch,  58  Iowa,  72;  43 
Chicago,  20  111.  445;  Ottawa  v.  People,  Am.  Rep.  111. 

48  111.  233;  Carr  v.  North  Liberties,  '  Janesville   v.  R.   R.   Co.,   7   Wis. 

35  Pa.  St.  324;  78  Am.  Dec.  342;  Joliet  484. 

V.  Verley,  35  111.  58;  85  Am.  Deo.  342;  '  Smith  v.  Sacramento,  13  Cal.  531. 

Wilson  tt  Mayor  etc.,  1  Denio,  595;  43  'Roper  v.   Laurinburg,   90   N.   C. 

Am.  Deo.  719.  427. 
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marshal  by  a  person  arrested  by  him  for  violating  a  town 
ordinance.'  A  town  may  order  its  attorney  to  assist  the 
state's  attorney  in  conducting  prosecutions  in  which  the 
town  has  a  special  interest,  and  may  pay  him  therefor.^ 
A  "  counsel  to  the  corporation  "  has  no  larger  powers,  as 
such,  to  bind  his  clients  than  those  connected  with  the 
ordinary  relations  of  attorney  and  client.^ 

Illustrations.  — A  supervisor  was  directed,  by  resolution  of  a 
town  meeting,  to  procure  legal  services  to  carry  on  suits  in  which 
the  town  was  interested.  Held,  that  a  contract  made  by  him 
with  an  attorney  at  law  was  valid  against  the  town:  Mt.  Vernon 
V.  Patton,  94  111.  65.  A  city  was  the  owner  of  stock  in  a  railroad 
corporation,  concerning  which  there  was  litigation  in  another 
state.  The  mayor  and  register  of  the  city  executed  a  power  of 
attorney  under  the  corporate  seal,  appointing  the  plaintiff  to 
represent  the  interests  of  the  city  in  such  litigation,  and  this 
appointment  and  employment  was  subsequently  ratified  by  the 
city  council.  Held,  that  the  plaintiff  was  duly  employed ;  that 
the  contract  was  within  the  implied  powers  of  the  city  govern- 
ment, and  that  the  city  was  liable  for  the  services  rendered: 
City  of  Memphis  v.  Adams,  9  Heisk.  518;  24  Am.  Rep.  331.  An 
attorney  was  retained  by  the  mayor  and  council  of  a  city  to 
defend  a  suit  brought  against  them  and  other  of  the  city  offi- 
cials, at  the  relation  of  citizens,  charging  defendants  with  mal- 
feasance in  office,  and  seeking  an  injunction  and  account.  Held, 
that  the  attorney  could  not  recover  the  value  of  his  services 
from  the  city:  Smith  v.  Nashville,  4  Lea,  69. 

§  3934.  To  Purchase  and  Hold  Property. — A  munici- 
pal corporation  has  an  implied  power  to  purchase  and 
hold  such  real  estate  as  may  be  necessary  to  the  exercise 
of  its  functions.*  A  power  in  a  municipal  corporation 
to  purchase  carries  with  it  a  power  to  incur  an  indebted- 
nets  for  purchase-money,  unless,  indeed,  that  power  is 
so  restricted  as  that  it  cannot  be  exercised  unless  there 
are  sufiBcient   funds  in  hand   to  pay  for   the   property.^ 

'  CuUen  V.  Carthage,  103  Ind.  196;  *  Ketchum  v.  Buffalo,  14  N.  Y.  356; 

53  Am.  Rep.  504.  Worcester  v.  Eaton,  13  Mass.  371;  7 

'  People  V.  Warren,  14  111.  App.  296.  Am.  Deo.  155. 

»  People  V.  Mayor  etc.  of  New  York,  '  People  v.  Brennan,  39  Barb.  522. 
Jl  Abb.  Pr.  66. 
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Under  a  charter  authorizing  a  city  to  buy  real  and  per- 
sonal property  "for  the  use,  convenience,  and  improve- 
ment of  the  city,"  there  is  no  power  to  buy  real  estate  for 
the  exclusive  benefit  of  a  fair  association  as  a  place  for 
holding  their  annual  fairs. ^  All  property  of  a  private 
nature  belonging  to  a  corporation  upon  which  no  specific 
trust  is  imposed  may  be  sold  by  the  corporation;  but 
property  of  a  public  nature,  such  as  streets,  etc.,  so  long 
as  they  are  held  for  the  public  use,  cannot  be  sold.^  A 
city  cannot  buy  land  at  a  tax  sale.' 

Illustrations.  —  The  city  of  St.  Louis  had,  under  its  char- 
ter, power  to  erect,  repair,  and  regulate  wharves  in  the  city,  and 
to  pass  ordinances  to  promote  the  welfare  of  the  commerce  and 
trade  of  the  city.  Held,  that  the  city  could  not  sell  or  alien 
any  portion  of  its  wharf  property,  whether  acquired  by  dedication 
or  condemnation.  Neither  could  it  make  a  lease  of  such  prop- 
erty to  private  individuals  for  a  fixed  period,  incapable  of  de- 
termination by  the  city  at  its  will:  Illinois  etc.  R.  R.  & 
Canal  Co.  v.  St.  Louis,  2  Dill.  70. 

§3935.  To  Hold  Property  in  Trust  or  in  Gift.  — So 
it  may  take  property,  real  and  personal,  in  trustor  in  gift, 
for  purposes  germane  to  the  objects  of  the  corporation.* 

'  Eufaula  v.  McNab,  67  Ala.  588;  42  ground  to  declare  the  trust  itself  void, 

Am.  Rep.  118.  if   otherwise  unexceptionable;   but   it 

''  People  o.  City  of  Albany,  4  Hun,  will  simply  require  a  new  trustee  to  be 

675.  substituted  by  the  proper  court,  pos- 

^  Champaign  v.  Harmon,  98  111.  491.  sessing  equity  jurisdiction,  to  enforce 

■*  McDouough  W^ill  Case,  15  How.  and  perfect  the  objects  of  the  trust. " 
367;  Perin  v.  Carey,  24  How.  465;  And  in  the  leading  case  of  Philadel- 
Chambers  v.  St.  Louis,  29  Mo.  543;  phia  v.  Fox,  64  Pa.  St.  169,  the  court 
Mayors.  Elliott,  3  Rawle,  170;  Duke  say:  "Such  a  municipal  corporation 
of  Richmond  v.  Milne,  17  La.  312;  36  may  be  a  trustee,  under  the  grant  or 
Am.  Dec.  613;  Sergent  v.  Cornish,  will  of  an  individual  or  private  corpo- 
54  N.  H.  100.  In  Vidal  v.  Girard,  2  ration,  but  only,  as  it  seems,  for  pub- 
How.  127,  the  court  say:  "Where  lie  purposes  germane  to  its  objects: 
the  corporation  has  a  legal  capacity  to  Mayor  v.  Elliott,  3  Rawle,  170; 
take  real  or  personal  estate,  there  it  Cresson's  Appeal,  30  Pa.  St.  437; 
may  take  and  hold  it  upon  trust,  in  Vidal  v.  Mayor,  2  How.  127.  I 
the  same  manner  and  to  the  same  ex-  am  aware  that  it  has  been  said  by  high 
tent  as  a  private  person  may  do.  It  authority  in  England  that  it  may  take 
is  true  that  if  the  trust  be  repugnant  and  hold  in  trust  for  purposes  alto- 
to  or  inconsistent  with  the  proper  gether  private:  Mayor  v.  Glouoes- 
purposes  for  which  the  corporation  ter,  1  H.  L.  Cas.  285.  But  the  ad-' 
was  created,  that  may  furnish  a  ground  ministration  of  such  trusts,  and  the 
why  it  may  not  be  compellable  to  exe-  consequent  liabilities  incurred,  are 
«ute    it.      But   that   will   furnish   no  altogether  inconsistent  with  the  pub- 
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But  it  cannot  hold  property  in  trust  "  for  any  object  or 
matter  foreign  to  the  purpose  for  which  it  was  created 
and  in  which  it  has  no  interest."^     Thus  it  has  been  held 


lie  duties  imposed  upon  the  munici- 
pality. It  could  hardly  be  pretended, 
I  think,  in  this  country,  that  it  could 
be  a  trustee  for  the  separate  use  of  a 
married  woman,  to  educate  the  chil- 
dren of  a  donor  or  testator,  or  to  accu- 
mulate for  the  benefit  of  particular 
persons.  It  certainly  is  not  compella- 
ble to  execute  such  trusts,  nor  does  it 
seem  competent  to  accept  and  admin- 
ister them.  The  trusts  held  by  the 
city  of  Philadelphia,  which  are  enu- 
merated in  the  bill  before  us,  are  ger- 
mane to  its  objects.  They  are  chari- 
ties, and  all  charities  are  in  some 
sense  public.  If  a  trust  is  for  any 
particular  persons,  it  is  not  a  charity. 
Indefiniteness  is  of  its  essence.  The 
objects  to  be  benefited  are  strangers 
to  the  donor  or  testator.  The  widen- 
ing and  improvement  of  streets  and 
avenues,  planting  them  with  orna- 
mental and  shade  trees,  the  education 
of  orphans,  the  building  of  school- 
houses,  the  assistance  and  encourage- 
ment of  young  mechanics,  rewarding 
ingenuity  in  the  useful  arts,  the  estab- 
lishment and  support  of  hospitals,  the 
distribution  of  soup,  bread,  or  fuel  to 
the  necessitous,  are  objects  within  the 
general  scope  and  purpose  of  the  mu- 
nicipality. The  king  himself  may  be 
a  trustee,  though  he  cannot  be  reached 
by  the  process  of  any  court  without 
his  consent:  Hill  on  Trustees,  49. 
And  so  may  the  state,  though,  as  I 
take  it,  under  the  constitution,  only 
for  objects  germane  to  the  purpose  of 
government.  The  government  of  the 
United  States  has  accepted  and  ad- 
ministered such  a  trust  under  the  will 
of  James  Smithson  'for  the  promo- 
tion of  knowledge  among  men. '  When, 
therefore,  the  donors  or  testators  of 
these  charitable  funds  granted  or  de- 
vised them  in  trust  to  the  municipal- 
ity, they  must  be  held  to  have  done  so 
with  the  full  knowledge  that  their 
trustee  so  selected  was  a  mere  crea- 
ture of  the  state,  an  agent  acting 
under  a  revocable  power.  Substan- 
tially they  trusted  the  good  faith  of 
the  sovereign.  It  is  plain  —  too  plain, 
indeed,  for  argument  —  that  the  cor- 
poration, by  accepting    such    trusts, 


could  not  thereby  invest  itself  with 
any  immunity  from  legislative  action. 
Such  an  act  could  not  change  its 
essential  nature.  It  is  surely  not  com- 
petent for  a  mere  municipal  organiza- 
tion, which  is  made  a  trustee  of  a 
charity,  to  set  up  a  vested  right  in 
that  character  to  maintain  such  organ- 
ization in  the  form  in  which  it  existed 
when  the  trust  was  created,  and  there- 
by prevent  the  state  from  changing  it 
as  the  public  interest  may  require: 
Montpelier  v.  East  Montpelier,  29 
Vt.  21.  This  whole  question  is 
put  at  rest,  and  that  as  to  one  of  the 
most  important  of  these  trusts  and 
as  to  this  trustee,  by  the  opinion  of 
the  supreme  court  of  the  United  States 
in  Girard  v.  Philadelphia,  7  Wall. 
14.  'It  cannot  admit  of  a  doubt,' 
says  Mr.  Justice  Grier,  'that  where 
there  is  a  valid  devise  to  a  corpora- 
tion, in  trust  for  charitable  purposes, 
unaffected  by  any  question  as  to  its 
validity,  because  of  superstition,  the 
sovereign  may  interfere  to  enforce  the 
execution  of  the  trusts,  either  by  chan- 
ging the  administrator,  if  the  corpora- 
tion be  dissolved,  or  if  not,  by  modi- 
fying or  enlarging  its  franchises,  pro- 
vided the  trust  be  not  perverted  and 
no  wrong  done  to  the  beneficiaries. 
Where  the  trustee  is  a  corporation, 
no  modification  of  its  franchises  or 
change  in  its  name,  while  its  identity 
remains,  can  affect  its  right  to  hold 
property  devised  to  it  for  any  purpose.' 
With  equal  plausibility  might  it  be 
pretended  that  the  acceptance  by  the 
government  of  the  United  States  of 
the  bequest  of  James  Smithson  limited 
the  power  of  amendment  contained  in 
the  federal  constitution.  If  it  could 
have  such  effect,  the  only  logical  con- 
sequence would  be  that  the  acceptance 
of  a  trust  would  be  ultra  vires  and 
void;  and  so  if  the  acceptance  of  a 
trust  by  a  municipal  corporation  can 
operate  to  impair  the  power  of  the 
sovereign  over  it  as  such,  the  accept- 
ance is  a  nullity." 

'  2  Dillon  on  Municipal  Corporations, 
sec.  443;  Trustees  v.  Peaslee,  15  N.  H. 
317. 
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"that  it  cannot  take  land  as  trustees  for  the  use  of  an  in- 
dividual.' 

§  3936.  To  Convey  Property.  —  And  municipal  corpo- 
rations "  possess  the  incidental  or  implied  right  to  alien- 
ate or  dispose  of  the  property,  real  or  personal,  of  the 
corporation,  of  a  private  nature,  unless  restrained  by  char- 
ter or  statute;  they  cannot,  of  course,  dispose  of  property 
of  a  public  nature,  in  violation  of  the  trusts  upon  which 
it  is  held,  nor  of  the  public  squares,  streets,  or  commons.'"^ 

§  3937.  To  Mortgage  Property.  —  The  power  to  mort- 
gage its  property  is  incident  to  its  power  to  hold  and 
dispose  of  its  property.'  Under  charter  authority  to  make 
all  contracts  which  they  may  deem  necessary  for  the  wel- 
fare of  the  city,  a  mayor  and  council  may  mortgage  the 
city  water-works  to  secure  payment  of  bonds  lawfully 
issued  for  the  erection  of  the  same.* 

§  3938.  To  Borrow  Money.  —  Whether  a  municipal 
corporation  —like  a  private  corporation  —  has  an  implied 
power  to  borrow  money  is  an  unsettled  question.  In  a 
number  of  cases  the  power  is  conceded,^  while  in  others  it 

'  Jackson  v.  Hartwell,  8  Johns.  422;  '  [2  Dillon   on    Municipal   Corpora- 

the  court  saying:   "Our  laws  are  full  tiona,  sec.  445;  citing  Smith  v.  Barrett, 

of  instances  of  persons  clothed  with  Sid.  162;  2  Kent's  Com.  281 ;  Reynolds 

corporate   powers   for   certain  special  v.  Stark  Co.,  5  Ohio,  204;  Augusta  v. 

purposes.    The  loan  officers  of  a  county  Perkins,  3  B.  Mon.  437;  Colchester  v. 

are  a  corporation;  and  could  they,  as  Lowtou,    1   Ves.   &  B.   226;   Alvez  v. 

such,  receive  a  grant  of  land  for  the  Henderson,   16  B.  Mon.   131;   Bowlin 

use  of  a  town  or  of  a  church?    Cer-  v.  Furman,  28  Mo.  427;  Kennedy  v. 

tainly  not.    Nor  can  the  supervisors  of  Covington,    8   Dana,    50;    Newark   v. 

Oneida  (County)  take  a  grant  of  land  Elliott,    5   Ohio   St.    113;   Ransom  v. 

for  the   use   of   the   town   of    Rome.  Boal,  29  Iowa,  68;  Angell  and  Ames 

Such   a  grant   must   be  deemed  void  on  Corporations,  sec.  187;  Sill  v.  Lan- 

upon  every  principle,  whether  we  con-  singburg,   16  Barb.   107;  Knox  Co.  v. 

aider  the  special  and  defined  objects  of  McComb,   19  Ohio  St.  320;  Philadel- 

a  corporate  capacity  in   the  board  of  phia  v.   R.    R.   Co.,   58   Pa.   St.   253; 

supervisors;  whether  we  consider  the  HoUiday  v.  Frisbie,  15  Cal.  630. 

power  given  them  by  statute,  to  take  '  2  Dillon  on  Municipal  Corporations, 

conveyances  of  land  for  the  use  of  the  sec.  448;  Adams  v.  R.  R.  Co.,  2  Cold, 

county;  or,  lastly,  whether  we  refer  to  645. 

the  incapacity  of   all  corporations  to  *  Adams  v.  Rome,  59  Ga.  765. 

hold  lands  in  trust  for  any  other  object  '  Bank  v.  Chillioothe,  7  Ohio  (part  2), 

than  that  for  which  the  corporation  31;  30  Am.  Deo.  185;  State  w.  Madison, 

was  created."  7  Wis.  688;  Clark  v.  Jauesville,  10  Wis. 
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is  denied.*  A  committee  of  a  town  appointed  to  rebuild 
a  bridge  has  authority  to  borrow  money  for  that  purpose.^ 
The  right  to  purchase  real  estate  conferred  on  a  city  im- 
plies the  right  to  purchase  on  credit,  and  to  issue  bonds 
for  the  purchase-money.'  So  a  municipal  corporation, 
authorized  to  contract  for  services  and  purchase  of  prop- 
erty, and  unrestricted  as  to  amount  or  mode  of  payment, 
may  bind  itself  to  pay  by  interest-bearing  orders  on  its 
treasurer.*  A  provision  in  a  city  charter  authorizing  the 
corporation  to  borrow  money  for  any  public  purpose 
whenever,  in  the  opinion  of  the  city  council,  it  shall  be 
deemed  expedient  to  exercise  the  power  justifies  the 
borrowing  of  money  to  aid  in  the  construction  of  a  plank 
road,  Yi^here  such  road  leads  from,  extends  to,  or  passes 
through  the  limits  of  its  territory.*  Express  power  to  a 
municipal  corporation  "to  borrow  money  "  includes  the 
power  to  issue  its  negotiable  bonds  or  other  usual  securi- 
ties to  the  lender;'  but  not  to  issue  notes  to  circulate  as 
money,  in  violation  of  the  statute  law  and  public  policy 
of  the  state.'     So  when  a  corporation  has  lawfully  created 

136;  Mills  V.  Grleaaon,  11  Wis.  470;  78  special     and     extraordinary    powers. 

Am.    Dec.    721;    City   v.    Lamson,    9  which  require  the  expenditure  of  un- 

Wall.    477;    Commonwealth   v.  Pitts-  usual  sums  of  money,  when  it  is  usual 

burg,  41  Pa.  St.  278;  Williamaport  v.  to  execute  such  powers  by  means  of 

Commonwealth,  84  Pa.  St.  487.     For  borrowing,  and  when  upon  the  whole 

objects    expressly   authorized    by   its  legislation   applicable  to  the   munici- 

charter,  as  building  markets,  providing  pality  such  appears  to  have  been  the 

fire-engines,  etc.:  Mills  v.  Gleason,  ]1  legislative  intent. 

W\s.  470;  78  Am.  Dec.  721;  or  to  aid  *  Simonds  v.   Heard,  23  Pick.  120; 

a  railroad  company  making  its   road  34  Am.  Dec.  41. 

as  a  way  for  public  travel  and  trans-  '  Richmond  v.  McGirr,  78  Ind.  192. 

portation:    Rogers    v.    Burlington,    3  ^  Jackson  w.  Rendleman,  100  111.  379; 

Wall.  654.  39  Am.  Rep.  44. 

'  Town  of  Hackettstown  v.  Swack-  *  Mitchell  v.  Burlington,  4  Wall.  270; 

hamer,    37   K   J.   L.    191;    Knapp   v.  Lamed  ».  Burlington,  4  Wall.  275. 

Hoboken,  37  N.  J.  L.  394;  Beaman  v.  *  Commonwealth    v.   Pittsburg,    34 

Leake  Co.,  42  Miss.  237.     In  Cause  v.  Pa.  St.  496;  Evansville  etc.  R.  R.  Co.  v. 

City  of  Clarksville,  5  Dill.  165,  Judge  Evansville,  15  Ind.  395,  412;  Middleton 

Dillon,  the  learned  author  of  the  Law  v.  Allegheny  Co. ,  37  Pa.  St.  241;  Rein- 

of  Municipal  Corporations,  in  an  ex-  both    v.    Pittsburg,    41   Pa.    St.    278; 

haustiveopinionreviewingallthecases,  Seybert    v.    Pittsburg,    1    Wall.    272; 

holds  that  it  has  no  such  incidental  or  Rogers  v.  Burlington,  3  Wall.  654;  De 

inherent   authority,   under  the  usual  Voss  v.  Richmond,   18  Gratt.  338;  98 

grants  of  municipal  powers  as  a  means  Am.  Dec.  647;  Galena  v.  Corwith,  48 

of  discharging  its  ordinary  functions.  111.  423;  95  Am.  Dec.  557. 

Such  authority  may  be  inferred  from  '  Thomas  v.  Richmond,  12  Wall.  349. 
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a  debt,  it  has  the  power,  unless  restrained  by  its  charter 
or  by  statute,  to  issue  bonds  therefor.*  Under  a  power  to 
borrow  money,  the  corporation  may  make  the  principal 
and  interest  payable  at  any  place  it  pleases,  even  out- 
side the  state.^ 

Illustrations.  —  A  city  agrees  with  an  individual  that  if  the 
latter  will  pay  or  advance  the  amount  of  interest  due  and  to 
become  due  on  certain  bonds  of  the  city  already  issued,  the  city 
will  pay  or  refund  the  amount.  Held,  not  a  "  borrowing  of 
money"  within  that  phrase  in  a  charter:  Gelpcke  v.  Dubuque,  1 
Wall.  221. 

§  3939.     Express  Limitations  as  to  Indebtedness. — A 

limitation  in  the  constitution  against  state  indebtedness 
does  not  limit  city  or  municipal  indebtedness,'  and. a  pro- 
hibition on  municipal  authorities  going  beyond  a  certain 
limit  does  not  bind  the  legislature  of  the  state.^  Where 
the  constitution  forbids  any  municipal  corporation  to  be- 
come indebted  beyond  a  certain  amount,  "  in  any  manner 
or  for  any  purpose,"  that  amount  may  not  be  exceeded, 
even  for  necessary  current  expenses.^  A  debt  payable  in 
the  future,  or  payable  upon  a  contingency,  or- the  happen- 
ing of  some  event,  such  as  the  rendering  of  service  or  the 
delivery  of  property,  as  well  as  a  debt  payable  presently 
and  absolutely,  is  within  the  constitutional  prohibition 

'  City  of  Williamsport  v.  Common-  rule  in  the  construction  of  all  grants 

wealth,  84  Pa.  St.  487;  24  Am.  Rep.  of  authority,  whether  to  governments 

208;  Tucker  v.  City  of  Raleigh,  75  K.  or  individuals."    But  in  Illinois  it  is 

C.  267.  held  that  it  cannot  bind  itself  to  pay 

■■'  Evansville   etc.  R.  R.  Co.  v.  Ev-  its   indebtedness   at   any  other   place 

ansville,  15  Ind.  395;  Meyer  v.  Mus-  than  at  its  treasury,  unless  specially 

catine,  1  Wall.  384;  the  court  saying:  authorized  by  statute:  Pekin  v.  Rey- 

''Thepower  of  a  municipal  corporation  nolds,  31   111.  529;  83  Am.   Deo.  244; 

to  make  any  contract  does  not  depend  People  v.  Tazewell,  22  111.  147. 

upon  the  place    of   performance,   but  '  Patterson  v.  Supervisors,   13  Cal. 

upon  its  scope  and  object.     A  city  an-  175;  Cass  v.  Dillon,  2  Ohio  St.   607; 

thorized   to   establish   gas-works   and  Clark    v.    Janesville,     10    Wis.     136; 

water-works,  and  to  gravel  its  streets,  Prettyman  v.  Supervisors,  19  111.  406; 

may  buy  water,  coal,  and  gravel  bey  end  Slack  i>.  R.  R.  Co.,  13  B.  Mon.  16. 

its  limits,  and  agree  to  pay  where  they  *  Amey  v.  Alleghany  City,  24  How. 

are  found,  or  elsewhere.     The  princi-  364. 

pal  power,  when  expressed,  draws  to  °  Prince  v.  Quinoy,  105  111.   138;  44 

it  by  necessary  implication  the  means  Am.  Rep.  785. 
of  its  execution.     This  is  the  settleil 
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relating  to  the  incurring  of  debts  by  municipal  corpora- 
tions; and  it  makes  no  difference  whether  the  debt  be  for 
current  expenses  or  for  something  else.^  A  contract 
entered  into  by  a  city  with  a  company  for  the  supply  of 
water  to  the  city  for  a  term  of  years  by  such  company, 
which  was  to  receive  a  certain  annual  rate  therefor,  is  one 
relating  to  the  ordinary  expenses  of  the  city,  and  the  rate 
agreed  to  be  paid  is  not  an  indebtedness  prohibited  by  the 
Iowa  constitution."  A  charter  provision  that  a  city  shall 
not  borrow  for  general  purposes  more  than  fifty  thousand 
dollars  does  not  prohibit  the  council  from  entering  into 
a  contract  involving  an  expenditure  exceeding  that 
amount  for  special  improvements,  such  as  the  grading 
and  paving  of  streets  and  the  construction  of  sidewalks, 
which  are  authorized  by  the  charter.'  Under  a  charter 
prohibiting  the  common  council  of  a  city  from  "  author- 
izing any  expenditure,  for  any  purpose,"  in  the  current 
political  year,  exceeding  the  amount  of  the  annual  tax 
levy,  the  council  cannot  authorize  any  expenditure  to  be 
made  within  the  year  exceeding  the  limit;  but  they  are 
not  forbidden  to  authorize,  in  that  year,  an  expenditure 
to  be  made  in  a  subsequent  year,  for  services  to  be  per- 
formed in  such  subsequent  year.* 

Illustrations.  —  A  city  was  authorized  by  statute  to  borrow 
money  for  city  purposes  not  to  exceed  two  hundred  thousand 
dollars,  and  to  issue  bonds  therefor.  Held,  not  to  limit  the  in- 
herent power  of  the  city  to  issue  bonds  beyond  that  amount  for 
municipal  purposes:  City  of  Williamsport  v.  Commonwealth,  84 
Pa.  St.  487;  24  Am.  Rep.  208.  The  charter  provided  that  no 
funded  debt  should  be  created.  Held,  that  a  city  bond  issued 
on  time  for  the  purchase  of  market-grounds  was  not  a  "  funded 
debt":  Ketchum,  v.  Buffalo,  14  N.  Y.  356. 

§  3940.  Offering  Rewards.  —  A  municipal  corporation 
has  a  right  to  offer  a  reward  for  the  detection  or  puuish- 

>  Springfield  v.  Edwards,  84  111.  626.         '  Hitchcock  v.  Galveston,  96  U.  S. 
'  Grant  v.    City  of  Davenport,   36    341. 
Iowa,  396.  '  Weston  v.  Syracuse,  17  N.  Y.  110. 
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ment  of  crimes  committed  within  its  limits,'  but  such  a 
reward  cannot  be  claimed  by  a  city  officer  whose  duty  it 
is  and  who  is  paid  to  detect  and  prosecute  criminals.'' 

§  3941.  Public  Buildings.  —  So  it  has  power  to  fit  up 
and  furnish  proper  quarters  for  its  officers/  and  even 
to  build   school-houses,^  or  a  town- hall.'      But  a  special 


'  York  V.  Forscht,  23  Pa.  St.  391; 
Janvrin  i>.  Exeter,  48  N.  H.  121; 
Cranshaw  v.  Roxbury,  7  Gray,  374. 
Contra,  Gale  v.  South  Berwick,  51  Me. 
174;  Hawk  u.  Marion  Co.,  48  Iowa, 
472;  Hanger  t/.  Des  Moines,  52  Iowa, 
193;  35  Am.  Rep.  267;  Murphy  v. 
Jacksonville,  18  Fla.  318;  43  Am.  Rep. 
323 

*  Pool  V.  Boston,  5  Gush.  219;  Kick 
V.  Merry,  23  Mo.  72;  66  Am.  Deo. 
658.  As  to  rewards,  see  ante.  Title 
Contracts,  §  2230. 

^  People  V.  Harris,  4  Cal.  9;  Rey- 
nolds 0.  Mayor,  8  Barb.  597.  As  to 
furniture,  see  Reynolds  v.  Mayor,  8 
Barb.  597. 

*  Cartersville  v.  Baker,  73  Ga.  686. 

'  French  v.  Quincy,  3  Allen,  9.  In 
Torrent  v.  Muskegon,  47  Mich.  115,  41 
Am.  Rep.  715,  the  court  say:  "If  we 
examine  into  the  usages  of  municipal 
bodies  from  the  earliest  times,  we  shall 
generally,  and  almost  universally,  find 
that  in  all  cities  and  boroughs  there 
have  been  from  the  beginning  public 
buildings  known  as  guild,  town,  or 
city  halls,  or  by  some  equivalent 
name,  devoted  to  none  but  municipal 
purposes.  In  those  buildings  the  local 
courts  and  councils  meet,  and  the  docu- 
ments are  preserved,  and  the  munici- 
pal business  of  all  kinds  is  conducted. 
From  the  early  settlement  of  this  coun- 
try the  same  usages  have  prevailed, 
and  in  many  of  the  old  towns  of  New 
England  the  municipal  building  has 
always  been  preserved  and  maintained. 
The  power  to  erect  such  buildings  has 
seldom,  if  ever,  been  questioned  in  that 
part  of  the  country,  and  it  has  fre- 
quently been  referred  to  as  an  illus- 
tration of  what  may  be  regarded  as 
public  necessities.  In  Stetson  v. 
Kempton,  13  Mass.  272,  it  was  used 
for  that  purpose  to  distinguish  such 
powers  from  others.  After  referring 
to  the   meaning  of  the  word  'neces- 


sary '  for  municipal  purposes,  some  in- 
stances are  given  which,  the  court  say, 
'  are  necessary  charges, '  because  the 
effect  of  a  legal  discharge  of  their 
corporate  duty.  The  erection  of  pub- 
lic buildings  for  the  accommodation  of 
the  inhabitants,  such  as  town-houses 
to  assemble  in,  and  market-houses  for 
the  sale  of  provisions,  may  also  be  a, 
proper  town  charge,  and  may  come 
within  the  fair  meaning  of  the  term 
'necessary';  for  these  may  be  essen- 
tial to  the  comfort  and  convenience  of 
the  citizens.  This  case  has  been  re- 
ferred to  since  as  setting  forth  the  true 
doctrine  on  this  particular  subject.  In 
Willard  v.  Newbury  port,  12  Pick.  227, 
it  was  cited  to  sustain  the  legality  of 
maintaining  a  town-clock.  In  Spauld- 
ing  V.  Lowell,  23  Pick.  72,  it  was  also 
referred  to  as  sanctioning  the  build- 
ing of  market-houses,  in  the  silence  of 
the  charter  on  the  subject.  This  last 
case  is  the  more  significant,  as  Lowell 
had  already  a  town-hall,  and  the  mar- 
ket-house was  built  with  rooms  for  a 
court  and  some  other  public  purposes. 
It  was  held  to  come  within  the  power 
to  expend  money  for  necessary  charges, 
the  necessity  being  determined  by 
fair  municipal  discretion.  So,  also,  in 
French  v.  Quincy,  3  Allen,  9,  it  was 
held  a  town-hall  might  be  lawfully 
built  with  a  view  to  future  wants,  and 
the  use  of  portions  not  of  present  ne- 
cessity might  be  made  for  other  pur- 
poses, without  violating  a  condition  in 
the  grant  of  the  property  that  it  should 
not  be  used  for  any  other  purpose  than 
a  town-house.  A  somewhat  similar 
view  of  the  general  doctrine  is  found 
in  Ketohum  v.  Buffalo,  14  N.  Y.  356. 
The  decision  of  this  court  in  Attorney- 
General  D.  Burrell,  31  Mich.  25,  main- 
taining the  power  of  a  town  to  buy 
land  for  a  common,  contains  a  discus- 
sion bearing  on  the  same  subject.  We 
need  not  multiply  authorities  on  the 
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authority  to  repair  a  public  building  gives  no  power  to 
erect  a  new  one.'  At  the  same  time,  power  to  rebuild  or 
repair  gives  authority  to  determine  on  the  plan.^  A  char- 
ter power  to  a  city  to  build  a  market-house  involves  power 
to  hire  a  building  for  market  purposes.^  A  city  has  the 
right  to  allow  a  building  erected  for  municipal  purposes 
to  be  used  incidentally  for  other  purposes,  either  gratui- 
tously or  for  compensation.*  Although  a  city  cannot  be 
compelled  to  bear  the  whole  expense  of  a  county  building, 
yet  it  may  do  so,  if  authorized,  and  if  it  sees  fit.' 

Illustrations. — An  ordinance  of  a  city  provides  that  the 
city  may  use,  and  the  water-works  company  shall  supply,  water 
from  its  works  ''for  use  in  all  public  buildings  and  offices  in 
the  city."  Held,  that  the  public-school  buildings  of  the  city 
were  included:  National  Water- Works  Co.  v.  School  District,  4 
McCrary,  198.  A  general  power  was  vested  in  the  common 
council  of  a  city  to  build  markets.  At  the  request  of  a  com- 
mittee of  the  council,  not  appointed  for  that  purpose,  plaintiff 
had  prepared  plans  and  working  drawings  for  a  market.  With 
notice  of  the  facts,  the  council  passed  a  resolution  adopting  the 
plans,  etc.,  and  directing  the  erection  of  a  market  in  accordance 
with  them.     Held,  that  the  council  had  authority  to  employ  an 

matter.    The  constitution  of  this  state,  vate  action.     If  there  were  no  other 

as  has  been  pointed  out  in  some  of  the  danger  than  that  of  inconvenience  from 

decisions  referred  to,  contemplates  that  unsuitable   quarters,   that  alone  is   a 

the  legislature  shall  create  cities  and  serious  mischief.     But  experience  has 

other  municipalities  with  full  powers  shown  that  there  is  no   security  for 

of  beneficial  legislation.     The  checks  public   records,   where   they   are   not 

on  extravagance  are  therein  prescribed  kept  by  themselves  in  a  safe  and  per- 

as  to  be  found  in  limiting  their  powers  manent  repository.     Loss   by  pillage 

of  taxation  and  borrowing  money,  or  or   destruction,  or  by  carelessness  or 

incurring    debts:     Art.    15,    sec.    13.  forgetfulness,  is  of  so  common  occur- 

VPhen  the  legislature  of  the  state  pre-  renee  as  to  make  the  records  of  many 

scribes  the  limits  of  financial  action,  it  of   our   communities   very  imperfect, 

must  be  assumed  to  permit  all  reason-  And  most  cities  and  towns  that  have 

able  and  proper  expenditures  within  any  pride  in  preserving  the  records  of 

those  limits.     Charters  are,  or  at  any  their  past  history  find  it  an  advantage 

rate  should  be,  passed  with  a  view  to  in  many  ways  to  have  permanent  build- 

a  long  and  growing  progress.     If  any  ings  with  which  their  history  is  visibly 

reasons   were    necessary   beyond    an-  connected." 

cient  and  general  usage,  they  might         '  Peterson    v.    Mayor,    17     N.    Y. 

be  found  in  the  manifest  propriety  of  449. 

furnishing  cities  with  official  buildings         ''  Ely  v.  Rochester,  26  Barb.  133. 
of  their  own.     They  must  either  own        ^  Wade  v.  Newbern,  77  N.  C.  460. 
or  rent  them,  and  it  is  not  desirable        *Worden  v.  New  Bedford,  131  Mass. 

to  have   the    public   convenience   too  23;  41  Am.  Rep.  185. 
much  subjected  to  the  chances  of  pri-        *  Callam  v.  Saginaw,  50  Mich.  7. 
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architect,  and  that  the  proceedings  were  equivalent  to  an  origi- 
nal appointment  by  resolution:  Peterson  v.  Mayor  etc.  of  New 
York.  17  N.  Y.  449. 

§  3942.  Prevention  of  Fires. — It  has  power  to  appro- 
priate money  for  the  purchase  and  maintenance  of  fire 
engines.'  So  to  assist  fire  and  ladder  companies  estab- 
lished by  individuals.*  Although  a  city  charter  does  not 
in  terms  confer  the  power  to  purchase  fire-engines,  the 
city  may  purchase  them,  even  though,  under  an  earlier 
charter,  the  power  was  expressly  given,  and  a  later  amen- 
datory charter  omitted  the  provision.'  It  has  an  implied 
power  to  forbid  the  erection  and  compel  the  removal  of 
combustible  buildings  within  the  thickly  settled  portion 
of  the  town.*  The  fact  that  one  had  already  dug  the  cellar 
and  contracted  for  the  materials  and  erection  of  a  wooden 
building  does  not  exempt  him  from  the  operation  of  an 
ordinance  forbidding  erection  of  such  buildings  in  certain 
limits,  including  the  site.°  A  city  may  summarily  tear 
down  a  wooden  structure  erected  within  designated  fire 
limits,  and  dangerous  on  account  of  fires;'  or  destroy 
buildings  to  prevent  the  spread  of  fire;'  or  prohibit  the 
keeping  on  any  block  at  one  time  of  more  than  five  tons 
of  straw,  unless  protected  by  a  fire-proof  inclosure.* 
Where  municipal  authorities  are  empowered  by  statute  to 
direct  the  tearing  down  and  removal  of  certain  buildings 
within  the  fire  limits,  they  cannot  themselves  tear  down 

1  Allen  0.  Taunton,  19  Pick.  485;  &  0.  256;  King  v.  Davenport,  98  111. 
Robinson  v.  St.  Louis,  28  Mo.  488;  305;  38  Am.  Rep.  89;  Des  Moines  v. 
Heineman  v.  Fire  District,  37  Vt.  40;  Gilchrist,  67  Iowa,  210;  56  Am.  Rep. 
Miller  v.  Savannah  Fire  Co.,  26  G-a.  341.  See  contra.  Mayor  v.  Thome,  7 
678;  Green  «.  Cape  May,  41  N.  J.  L.  45.  Paige,  261;  Pye  v.  Peterson,  45  Tex. 

■^  Allen   V.  Taunton,   19   Pick.    485;  312;  Keokuk  v.  Scroggs,  39  Iowa,  447; 

Van   Sicklen    v.    Burlington,    27   Vt.  Kneedler  v.  Norristown,   100  Pa.  St. 

70.  368;  45  Am.  Rep.  383. 

2  Bluflfton  V.  Studabaker,    106   Ind.  *  Salem  v.  Maynes,  123  Mass.  372. 
129.  *  Baumgartner  v.   Hasty,   100  Ind. 

•  Mayor  of  Monroe  v.  Hoffman,  29  575;  50  Am.  Rep.  830. 

La.  Ann.  651;  29  Am.  Rep.  345;  Brad-  '  Field  v.  Des  Moines,  39  Iowa,  575; 

ley  V.  Ins.  Co.,  11  Mich.  425;  Respnb-  18  Am.  Rep.  46.     And  see  Title  Emi- 

licaw.Duqnet,  2yeate3,  493;  Wadleigh  nent  Domain. 

V.  Gilman,  12  Me.  403;  28  Am.  Dec.  »  ciark  v.  South  Bend,  85  Ind.  276; 

188;  City  of  Troy  v.  Winters,  4  Thomp.  44  Am.  Rep.  13. 
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and  remove  such  buildings.  They  must  direct  the  owner 
to  do  it.'  Under  a  statute  authorizing  a  city  to  prohibit 
the  erection  of  wooden  buildings  within  certain  limits, 
on  petition  of  certain  of  the  owners  of  property,  such  pe- 
tition is  a  necessary  prerequisite  to  the  exercise  of  the 
power.^ 

Illustrations. — A  room  in  a  town  fire-engine  house  had 
been  supplied  with  furniture- for  the  use  of  the  firemen,  purchased 
by  contributions  from  the  town,  from  citizens,  and  from  mem- 
bers of  the  company,  by  prize  money  gained  in  a  contest  with 
another  company,  and  by  assessments  on  the  members.  The 
furniture  was  used  for  ten  years  by  the  succeeding  companies, 
until  the  members  of  the  existing  company  removed  it,  divided 
it  among  themselves,  and  disbanded.  The  members  were  ap- 
pointed by  the  town  engineers.  Held,  that  the  town  could  re- 
plevy it:  Brookline  v.  Sherman,  140  Mass.  1;  54  Am.  Rep.  434., 

§  3943.  Health,  Powers  as  to.  —  The  legislature  may 
delegate  to  municipalities  the  poorer  to  regulate  or  re- 
strain acts,  where  necessary  for  the  public  health.  The 
municipality  in  such  case  becomes  the  judge  as  to  the 
necessity  for  the  exercise  of  such  power.'     The  power  to 

'  Louisville  v.  Webster,  108  111.  414.  council  of  Baltimore  were  the  exclusive 

"  Dss  Moines  u.  Gilchrist,  67  Iowa,  judges.   .  To  their  sound  discretion  ia 

210;  56  Am.  Rep.  341.  committed  the  selection  of  the  means 

'  Ex   parte   Shrader,    33    Cal.    279;  and  manner  (contributory  to  the  end) 

Harrison  v.  Baltimore,  1  Gill,  264.     In  of   exercising  the  powers  which  they 

Harrison  v.  Baltimore,  1  Gill,  264,  the  might   deem  requisite   to  the  accom- 

city  of  Baltimore  was  vested  with  "full  plishment  of  the  objects  of  which  they 

power  and  authority  to  enact  all  ordi-  were  made  the   guardians.     '  To  pre- 

nancesnecessaryto  preserve  the  health  vent  the   introduction   of   contagious 

of  the  city,  prevent  and  remove  nui-  diseases  within   the  city,  and  within 

sances,  and  to  prevent  the  introduc-  three  miles  of  the  same,'  they  might 

tion  of  contagious  diseases  within  the  impose  heavy  penalties  on  the  captain, 

city   and   within   three   miles   of  the  owner,  or   consignee   of   any  ship   or 

same. "    In  construing  this  power  the  other  vessel  entering  the  port  of  Bal- 

court  of  appeals  say:   "The  transfer  of  timore,  on  board  of  which  small-pox 

this   salutary  and  essential  power  is  or    other   contagious    diseases    might 

given  in  terms  as  explicit  and  compre-  prevail,  or  they  might  seek  the  accom- 

hensive  as  could   have  been  used  for  plishment  of  their  object  by  causing 

such  a  purpose.    To  accomplish,  within  the  vessel  and  all  persons  to  be  taken 

the    specified    territorial    limits,    the  possession  of  and  controlled  until  their 

objects  enumerated,  the  corporate  au-  purification  and  disinfection  were  ef- 

thorities   were   clothed   with   all    the  fected,    and   impose   on   the   captain, 

legislative  powers  which   the  general  owner,  or  consignee  the  payment  or 

assembly   could    have   exercised.     Of  reimbursement  of  all  .the  expenses  in- 

the  degree  of  necessity  for  such  muni-  curred  by  such  proceedings;   or  they 

cipal  legislation,  the  mayor  and  city  might  adopt,  at  the  same  time,  both 
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relieve  the  indigent  sick,  especially  in  time  of  epidemic 
disease,  and  to  provide  for  the  poor  who  are  unable  to 
labor,  is  inherent  in  every  municipal  corporation.'  Under 
the  power  as  to  health,  a  city  may  bore  an  artesian  well  in 
a  public  square.^  Where  health  officers  of  a  city  are  em- 
powered to  remove  persons  infected  with  small-pox,  and 
helpless,  to  a  pest-house,  they  have  implied  authority  to 
employ  nurses  for  them  at  the  expense  of  the  city.*  A  city 
has  no  authority  to  seize  property  outside  its  limits  for  a 
pest-house  without  consent  of  the  owner.*  In  the  absence  of 
express  statutory  authority,  the  board  of  health  of  a  town 
has  no  right  to  take  possession  of  a  dwelling-house  and 
its  furniture  without  the  consent  and  to  the  exclusion  of 
the  owner  and  occupant,  and  use  the  house  as  a  hospital 
for  a  person  found  therein  infected  with  a  contagious 
disease,  and  too  sick  to  be  removed  without  danger  to  his 
health.* 

§  3944.  Indemnifying  Officers. — It  has  power  to  in- 
demnify its  officer  against  liability  which  they  may  have 
incurred  in  transacting  its  affairs,  or  in  discharging  his 
duty,  even  though  they  acted  beyond  their  jurisdiction." 
But  the  duty  must  have  been  one  authorized  or  imposed 
by  law,  and  the  matter  one  in  which  the  corporation  had 
an  interest.'  A  city  may  raise  and  appropriate  money  to 
reimburse  to  its  agents  expenses  of  their  defense  in  an 

suggested  remedies,  if  for  the  success-  Gray,  340;  Nelson  v.  Milford,  7  Pick, 

ful   and    faithful    execution   of    their  18;  Hasdell  v.  Hancock,  3  Gray,  526; 

powers,  they  deemed  it  necessary  to  Babbit  v.  Savoy,  3  Gush.  530;  Briggs 

do  so."  J).  Whipple,  6  Vt.  95;  Sherman  v.  Carr, 

'  Vionet  v.  Municipality   No.    1.  4  8   R.  I.  431;   Baker  v.  Windham,   13 

La.  Ann.  42.  Me.    74;     Cushiug    v.    Stoughton,    6 

2  Livingston  v.  Pippin,  31  Ala.  542.  Cush.    392;    Friend    v.    Gilbert,    108 

'  Labrie  v.   Manchester,   59   N.   H.  Mass.  412;  Lawrence  v.  McAlvin,  109 

120;  47  Am.  Rep.  179.  Mass.  312;   Minot  v.  West  Roxbury, 

*  Dooley  v.  Kansas,  82  Mo.  444;  52  112  Mass.  1;  17  Am.  Rep.  52;  Gregory 

Am.  Rep.  380.  v.  Bridgeport,  41    Conn.  76;    19  Am. 

'  Spring  V.  Hyde  Park,   137  Mass.  Rep.  485;  Pike  v.  Middleton,  12  N.  H. 

554;  50  Am.  Rep.  334.  280;   Gove  v.  Epping,  41    N    H    545- 

«  Pike  V.  Middleton,  12  N.  H.  278;  Merrill  v.  Plainfield,  45  N.  H.  134.  ' 
Bancroft  v.  Lyuufield,   18   Pick.  566;         '  Gregory ».  Bridgeport,  41  Conn  76- 

29  Am.  Deo.  623;  Fuller  v.  Groton,  14  19  Am.  Rep.  485. 
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investigation  of  their  official  conduct,  made  by  order  of 
the  city  government,  by  a  committee  of  that  body,  charges 
of  which  proved  to  be  groundless.* 

Illustrations.  —  An  ofScer  was  appointed  by  a  city  to  exe- 
cute a  by-law  relating  to  wharves  and  the  mooring  of  vessels. 
His  duty  was  simply  to  regulate  differences  among  owners  and 
masters  of  vessels  and  owners  of  wharves,  and  his  compensation 
was  paid  by  the  persons  at  whose  request  he  acted.  Held,  that 
the  city  could  not  appropriate  money  to  indemnify  him  for  ex- 
penses incurred  in  defending  an  action  brought  against  him  for 
an  act  done  in  the  discharge  of  his  duty:  Gregory  v.  Bridgeport, 
41  Conn.  76;  19  Am.  Rep.  485. 

§  3945.     Celebrations  and  Entertainments.  —  It  has  no 

authority  to  contract  or  vote  money  for  entertaining  guests 
or  other  persons,  or  for  celebrating  holidays  or  other 
events  of  this  kind.**  In  an  Ohio  case  it  was  held  that  the 
court  could  not  restrain  legislation  by  the  council  of  a 
municipal  corporation,  but  could  enjoin  the  officers  or 
members  from  carrying  out  illegal  legislation,  as  the  pay- 
ing of  an  appropriation  of  money  for  "  incidentals  "  not 
authorized  by  law  to  be  incurred,  namely,  expenses  for  the 
entertainment  of  a  presidential  candidate  attending  an 
industrial  exposition.'*  Under  a  statute  authorizing  the 
city  council  of  a  city,  in  a  manner  specified,  to  appropriate 
money,  not  exceeding  a  certain  amount,  for  armories,  for 
the  celebration  of  holidays,  "and  for  other  public  pur- 
poses," a  city  council  may  appropriate  money  for  public 
concerts  by  a  band.^ 

§  3946.  Animals.  —  Authority  to  impound  and  forfeit 
or  kill  domestic  animals  must  be  expressly  granted.'  The 
right  to  enact  an  ordinance  forbidding  the  permitting  of 

'  Lawrence  v.  MoAlvin,  109  Mass.  Rep.  648.     Contra,  Tatham  u.  Phila- 

311.  delphia,  11  Phila.  226. 

2  Hodges  V.  Buffalo,  2  Denio,  110.  »  Moore  k.  Hoffman,  2  Cin.  Rep.  453. 

See  Hood  v.  Lynn,  1  Allen,  103;  Gerry  *  Hubbard  v.  Taunton,    140  Mass. 

V.   Stoneman,   1   Allen,  319;  Tash  v.  467. 

Adams,    10    Cush.    252;    Austin    v.  *  1  Dillon  on  Municipal  Corporations, 

Coggeshall,    12    R.   L   329;    34   Am.  sec.  101.                                 , 
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stock  to  run  at  large  in  a  town  or  city,  and  adjudging  a 
forfeiture  therefor,  must  be  plainly  conferred.  Such  right 
is  not  conferred  by  a  charter  allowing  the  trustees  to 
enact,  etc.,  "  for  good  order,  health,  and  comfort,"  and 
"  for  the  safety  of  property,  the  abatement  or  prevention 
of  nuisances,  and  for  the  convenience  of  the  public  good, 
as  may  in  their  opinion  be  necessary  or  politic."^  A  city 
having  power  by  charter  "  to  exercise  control  over  the 
streets,"  and  "to  cause  nuisances  to  be  removed,"  may 
pass  an  ordinance  impounding  hogs  going  at  large  in  the 
streets.^  Under  a  power  in  its  charter  to  pass  all  necessary 
rules  it  might  deem  advisable  in  relation  to  dogs,  hogs, 
horses,  mules,  and  any  other  stock  straying  at  large,  a 
city  may  require  stray  cattle  to  be  impounded,  and,  after 
being  advertised  for  five  days,  unless  the  owner  should 
claim  them  and  pay  charges,  to  be  sold.^  A  penal  ordi- 
nance of  a  city  providing  a  punishment  for  wantonly  in- 
juring, or  causing  to  be  injured,  "any  private  or  public 
property,  or  shade  or  ornamental  trees,"  etc.,  does  not 
authorize  the  city  to  maintain  an  action  against  the  owner 
of  a  domestic  animal  which  has  voluntarily  injured  any 
such  tree.''  A  city  'is  liable  in  damages  for  an  injury  to 
an  animal  impounded  by  it,  when  caused  by  the  improper 
tying  of  the  animal,  and  by  the  insufficient  height  of  the 
fence.  But  where  the  fence  is  of  the  ordinary  height,  and 
the  animal  hurts  itself  by  wild  and  vicious  attempts  to 
overleap  it,  the  city  is  not  liable  by  reason  of  the  improper 
tying,  nor  by  reason  of  a  failure  to  post  notices  and  sell 
the  animal  within  the  statutory  time.^ 

§  3947.     Subscribing  to  Railroad  Stock  —  Railroad  Aid. 

— The  power,  in  the  absence  of  special  authority,  of  a 
municipal  corporation  to  aid  the  construction  of  railroads 

'  Varden  v.  Mount,  78  Ky.  86;   39  •  Goshen  v.  Crary,  58  Ind.  268. 

Am.  Rep.  208.  *  Greenoastle  v.  Martin,  74  Ind.  449; 

■'  Waco  V.  Powell,  32  Tex.  258.  39  Am.  Rep.  93. 
°  Cartersville  v.  Lanham,  67  Ga.  753. 
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by  subscribing  to  their  stock  or  issuing  bonds  is  sus- 
tained in  a  large  number  of  cases  in  the  different  states 
and  in  the  federal  courts.'  But  on  the  other  hand,  in 
other  states  such  power  is  not  recognized  by  the  courts.* 
Unquestionably  the  legislature  of  a  state  has  power  to 
authorize  towns  and  cities  to  become  share-holders  in 
railroad  companies.'  An  authority  to  a  city  corporation 
to  subscribe  for  stock  in  a  railway  company,  "as  fully  as 
any  individual,"  authorizes  also  the  issue  by  the  city  of 
its  negotiable  bonds  in  payment  of  the  stock.''  A  munici- 
pal corporation  authorized  by  law  to  subscribe  for  cer- 
tain railroad  stock,  if  voted  for  by  the  people  of  the 
county,  and  to  levy  a  special  tax  to  pay  for  the  stock,  has 
no  authority  to  modify  or  alter  the  subscription  voted  for, 
nor  to  make  a  compromise  with  the  railroad  company  to 
pay  a  less  amount.'  Where  a  subscription  to  the  stock  of 
a  railroad  company,  on  behalf  of  a  city,  is  authorized  by 
ordinance  to  be  made  on  certain  conditions  precedent, 
the  subsequent  issue  of  bonds  in  payment  of  the  subscrip- 
tion proves  the  conditions  to  have  been  either  complied 
with  or  waived  by  the  city.'  Where  authority  is  given  to 
a  city  to  take  stock  in  a  road,  provided  the  act  be  "on  the 
petition  of  two  thirds  of  the  citizens,"  this  proviso  will  be 

1  Olcutt  V.  Supervisors,  16  Wall.  '  Johnson  v.  Stark,  24  111.  75;  Per- 
678;  Sharpless  v.  Mayor,  21  Pa.  St.  kins  v.  Lewis,  24  111.  208;  Prettyman 
147;  59  Am.  Dec.  759;  Leavenworth  v.  Supervisors,  19  111.  406;  Keithsburg 
Co.  V.  Miller,  7  Kan.  479;  12  Am.  v.  Frick,  34  111.  405;  Bank  of  Rome  o. 
Rsp.  425;  Phillips  v.  Albany,  28  Wis.  Eome,  18  N.  Y.  38;  Grant  v.  Courter, 
340;  1  Dillon  on  Municipal  Corpora-  24  Barb.  232;  Clark  v.  Rochester,  24 
tions,  sec.  104,  citing  a  large  number  Barb.  446;  Sharpless  v.  Philadelphia, 
of  cases;  Butler  v.  Denham,  27  111.  21  Pa.  St.  147;  59  Am.  Deo.  759; 
474;  Gould  V.  Venice,  29  Barb.  442.  Moers  v.  Reading.  21  Pa.  St.  188; 
Counties  and  cities  in  Illinois  have  not  Commonwealth  v.  Taylor,  36  Pa.  St. 
the  right  to  make  bonds,  issued  in  aid  263;  Commonwealth  v.  Perkins,  43 
of  railroads,  payable  in  the  city  of  Ne\v  Pa.  St.  400;  San  Antonio  v.  Jones,  28 
York:  People  v.  Tazewell,  22  111.  147.  Tex.  19. 

2  Whiting  V.  R.  R.,  Co.,  25  Wis.  »  Seybert  v.  Pittsburgh,  1  Wall.  272; 
167;  3  Am.  Rep.  30;  Hanson  v.  Vernon,  Commonwealth  v.  Pittsburgh,  41  Pa. 
27  Iowa,  28;  1  Am.  Rep.  215;  People  St.  278. 

V.  Salem,  20  Mich.  452;  4  Am.  Rep.  '  Bell  v.  R.  R.  Co.,  4  Wall.  598. 

400;  M.  0.  etc.  R.  R.  Co.  v.  Mayor  *  Commonwealth    v.   Pittsburg,   43 

etc.  of  Camden,  23  Ark.  300;  Aurora  Pa.  St.  391. 
V.  West,  22  Ind.  88;  85  Am.  Dec.  413. 
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presumed  to  have  been  complied  with  where  the  bouds 
show  on  their  face  that  they  were  issued  in  virtue  of  an 
ordinance  of  the  city  making  the  subscription,  the  bonds 
being  in  the  hands  of  bona  fide  holders  for  value.'  A 
statute  which  enacts  that  whenever  any  railroad  company 
"shall  have  received  or  may  hereafter  receive  the  bonds 
of  any  city  or  county  upon  subscription  of  stock  by 
such  city  or  county,  such  bonds  may  bear  an  interest" 
at  a  rate  specified,  and  "  may  be  sold  by  the  company, 
in  a  way  mentioned,  implies  that  a  city  (whose  charter 
gave  it  power  to  borrow  money  for  public  purposes)  had 
power  to  subscribe  to  the  stock,  and  to  issue  its  bonds  in 
payment,  and  makes  the  subscription  and  bonds  as  valid 
as  if  authorized  by  the  statute  directly.' 

Illustrations. — By  the  charter  of  a  city,  the  common  coun- 
cil was  authorized  ''to  take  stock  in  any  chartered  company 
for  making  roads  to  said  city."  Held,  that  a  railroad  is  such  a 
"road"  as  is  embraced  in  the  terms  of  the  charter:  Evansville 
etc.  R.  R.  Go.  v.  Evansville,  15  Ind.  395.  An  act  of  the  legisla- 
ture authorized  a  city  to  subscribe  for  the  stock  of  a  railroad 
corporation,  and  "  to  issue  bonds  for  the  stock  or  for  money  to 
pay  for  the  same,  bearing  interest  at  the  rate  of  ten  per  cent  per 
annum."  Held,  that  the  city  had  no  authority  to  sell  its  bonds, 
and  thus  raise  money  to  pay  for  the  stock,  particularly  to  sell 
the  bonds  below  par,  when  they  bore  interest  at  ten  per  cent  on 
their  face,  as  this  would  be  to  raise  the  rate  of  interest  above  ten 
per  cent:  Atchison  v.  Butcher,  3  Kan.  104. 

§  3948.  Power  of  Corporation  to  Contract.  —  The  power 
to  enter  into  contracts  necessary  and  proper  for  the  carry- 
ing out  of  its  objects,  and  to  discharge  its  duties,  is  im- 
pliedly granted  to  every  municipal  corporation.'  But 
municipal  corporations  have  no  power  to  make  contracts 
which  will  embarrass  or  control  their  legislative  powers 
and  duties.*     One  who  contracts  with  a  municipal  corpo- 

'  Van  Hostrup  v.  Madison  City,  1  '1  Dillon  on  Municipal  Corporations, 

Wall.  291.  sec.  371. 

2  Gelpcke  v.  Dubuque,  1  Wall.  222;  *  New  York  v.  R.  R.  Co.,  32  N.  Y. 

Meyer  v.  Muscatine,  1  Wall.  384.  261. 
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ration  for  the  performance  of  works  which  the  corpora- 
tion has  no  authority  to  construct,  and  who  has  received 
the  benefit  of  his  contract,  is  not  estopped,  when  sued  by 
the  corporation,  from  setting  up  its  want  of  authority  to 
make  the  contract.' 

§  3949.     Contracts  Prohibited  by  Charter  or  Law.  — 

But  contracts  made  which  are  prohibited  by  the  charter 
of  the  corporation,  or  are  contrary  to  the  statute  law  of 
the  state,  are  void.^ 

§3950.  Contracts  with  Officers  or  Agents.  —  Persons 
Bound  to  Know  Limits  of  Authority. — Persons  contract- 
ing with  a  municipal  corporation  must,  at  their  peril, 
inquire  into  the  power  of  the  corporation  or  its  officers 
to  make  the  contract;  and  a  contract  beyond  the  scope  of 
the  corporate  power  is  void,  although  it  be  under  the  seal 
of  the  corporation.' 

Illustrations.  —  The  treasurer  of  a  town  not  authorized  by 
statute  to  issue  notes,  etc.,  gave  a  promissory  note.  Held, 
that  the  payee  could  not  recover:  Parsons  v.  Monmouth,  70  Me. 
262.  The  charter  of  a  city  prohibited  it  from  incurring  liabil- 
ity except  in  a  specified  manner.  Held,  that  the  city  was  not 
liable  for  material  purchased  by  an  officer  of  the  city  and  used 
in  repairing  its  streets,  when  the  method  of  contracting  speci- 
fied by  the  charter  was  not  followed:  McDonald  v.  Mayor,  6& 
N.  Y.  23;  23  Am.  Rep.  144. 

'  Montgomery!).  R.  R.  Co.,  31  Ala.  Dec.  535;  Dill  v.  Inhabitants  etc.,  7 

76.  Met.  438;   Brauham  v.  San   Jose,  24 

^  Jackson  v.  Bowman,  39  Miss.  671;  Cal.  585;  Sturtevant  v.  Alton,  3  Mc- 

Thomas     v.     Richmond,     12     Wall.  Lean,   393;  Wallace   v.  San   Jose,   29 

349.  Cal.  180;  State  v.  Kirkley,  29  Md.  85, 

'  Marsh  v.  Fulton  County,  10  Wall.  Ill;  Batemau  ».  Mayor  etc.,  3  Hurl. 

676;  Leavenworth  v.  Rankin,  2  Kan.  &  N.  323;  State  v.  Haskell,  20  Iowa, 

357;  Horn  v.  Baltimore,  30  Md.  218;  276.     This  rule  has  been  applied  to  an 

Bridgeport  v.  R.  R.  Co.,  15  Conn.  475;  attorney's  employment  by  the  mayor, 

Haynes  v.  Covington,  1 3  Smedes  &  M.  in  the  absence  of  the  ordinance  there- 

408;    Taft   v.   Pittsford,    28   Vt.    286;  for  required  by  the  charter;  and  it  was 

City  Council  v.  Plank  Road  Company,  held  that  the  attorney  could  not  re- 

31    Ala.  76;  Steam   Navigation  Com-  cover  of   the  city  for  a  legal  opinion 

pany  v.  Dandridge,  8  Gill  &  J.  248;  given    under    such    employment,    al- 

Hodges  «.  Buffalo,  2  Denio,  110;  Balti-  though  used  by  the  common  council: 

more  v.  Eschbach,  18  Md.  276;  Balti-  Bryan  v.  Page,  51  Tex.  532;  32  Am. 

more  v.  Reynolds,  20  Md.  1;  83  Am.  Rep.  637. 
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§  3951.  May  Contract  without  Seal.  —  The  corporation 
has  an  implied  power  to  adopt  a  corporate  seal.'  The 
modern  doctrine  is,  that  the  contracts  of  corporations 
need  not  be  under  seal,  unless  so  required  by  the  charter.^ 
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§  3952.     How  Contracts  may  be  Entered  into.  —  Con 

tracts  may  be  made  by  ordinance,'  or  by  resolution. 
Where  the  general  power  is  given  to  a  municipal  corpo- 
ration "to  make  all  necessary  contracts  and  agreements 
for  the  benefit  of  the  city,"  it  is  as  well  bound  by  implied 
as  by  written  contracts,  while  acting  within  the  scope  of 
its  powers.'  A  contract  is  entered  into  between  two  cor- 
porations, when  one  of  them,  by  some  proper  corporate 
action,  proposes  terms  to  the  other,  and  this  other,  a 
municipal  corporation,  thereupon  passes  an  ordinance 
embracing  them;  and  it  cannot  be  objected  to  such  a  con- 
tract that  it  is  not  signed  by  the  party  to  be  charged,  or 
that  the  ordinance  is  nothing  more  than  a  declaration  of 
intention.*  A  city  contract,  specially  authorized  by  ordi- 
nance, can  only  be  altered  by  ordinance,  or  some  properly 
authenticated  act.' 

§  3953.  Statutory  Mode  must  be  Followed. — When 
the  mode  of  contracting  is  prescribed  by  statute,  that  mode 
must  be  pursued.'  A  verbal  executory  agreement  of  the 
common  council  to  employ  a  person  to  build  sewers  can- 
not bind  the  city,  where,  by  its  charter,  such  contracts  are 
required  to  be  in  writing.' 

'  1  Dillon  on  Municipal  Corporations,  '  Sacramento  v.  Kirk,  7  Cal.  419. 

sec.  130.  ^  Head  v.  Ins.  Co.,  2  Cranch,   127; 

■■'  City  of  Selma  v.  Mullen,  46  Ala.  White  v.  New  Orleans,   15  La.  Ann. 

411;  Ross  V.  City  of  Madison,  1  Ind.  657;  Dey  v.  Jersey  City,  19  N.  J.  Eq. 

281;    48   Am.   Deo.    361;   Brennan  v.  412;  Baltimore  d.  Reynolds,  20  Md.  1; 

Weatherford,  53  Tex.   330;  37  Am.  83  Am.  Deo.  535;  Bladen  v.  Philadel- 

Dec.  758.  phia,  60  Pa.  St.  464;  Butler  v.  Charles- 

"  People  ».  San  Francisco,  27  Cal.  655;  town,   7  Gray,    12;    Leavenworth  v. 

Logansport  v.  Blakemore,  17  Ind.  318.  Rankin,    2    Kan.    357;     Trustees    i: 

'  1   Dillon    on    Municipal   Corpora-  Cherry,  8  Ohio  St.   564;  Los  Angeles 

tions,  sec.  374.  Oas  Co.  v.  Toberman,  61  Cal.  199. 

*  Tucker  v.  Virginia,  20  Nev.  20.  '  Starkey  v.  Minneapolis,   19  Minn. 

«  People  V.  San  Francisco,  27  Cal.  655.  203. 
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Illustrations.  —  By  resolution  of  the  board  of  aldermen,  the 
mayor  of  a  city  was  authorized  to  borrow  money  from  the  bank, 
and  to  execute  the  note  of  the  corporation  therefor.  The  mayor 
accordingly  borrowed  the  money,  and  executed  a  bond  there- 
for, under  the  seal  of  the  corporation.  Held,  that  he  did  not  pur- 
sue his  authority,  and  that  his  act  was  not  binding  on  the 
corporation:  Little  Rock  v.  State  Bank,  8  Ark.  227.  An  ordi- 
nance providing  for  the  improvement  of  a  street  directed  the 
city  clerk  to  advertise  for  proposals  for  doing  the  work,  in  a 
newspaper,  and  also  by  posting  up  printed  notices  in  five  of  the 
most  public  places  in  the  city.  Publication  was  made  in  the 
newspaper,  but  the  printed  notices  were  not  posted  up  as  re- 
quired by  the  ordinance.  Held,  that  the  letting  of  the  contract 
without  giving  the  notice  provided  for  in  the  ordinance  was 
Illegal,  and  an  assessment  for  work  done  under  a  contract  so  let 
could  not  be  sustained:  Kretsch  v.  Helm,  45  Ind.  438.  A  city  char- 
ter provided  for  the  exercise  by  ordinance  of  the  power  to  employ 
legal  counsel  for  the  assistance  of  the  common  council,  etc.  Na 
such  ordinance  was  passed,  but  the  mayor  employed  attorneys  to 
give  an  opinion  regarding  municipal  matters,  which  was  read 
at  a  meeting  of  the  common  council  and  acted  on.  Held,  that 
the  attorneys  could  not  recover  of  the  city  for  their  services  in 
giving  the  opinion:  City  of  Bryan  v.  Page,  51  Tex.  632;  32  Am. 
Rep.  637.  The  city  council  of  Philadelphia,  in  authorizing  the 
paving  of  a  street,  required  that  the  contractor  employed  to  do 
the  work  should  be  selected  by  a  majority  of  the  lot-owners 
representing  at  least  one  half  of  the  feet  front  to  be  paved.  A 
contractor  paved  the  street  without  being  selected  by  a  majority 
of  the  lot-owners  as  required;  but  he  did  the  work  under  a  con- 
tract with  the  department  of  highways.  Held,  that  he  could 
not  recover  the  cost  of  the  work:  Reilly  v.  Philadelphia,  60  Pa. 
St.  467.  Where  the  charter  of  a  city  directed  the  common  coun- 
cil to  make  compensation  to  land-owners  for  damages  caused 
by  altering  street  grades,  such  damages  to  be  assessed  in  an. 
appointed  manner,  and  imposed  on  the  lands  benefited  by  the 
improvement,  held,  that  a  suit  would  not  lie  in  favor  of  a 
land-owner  injured  by  the  alteration  of  a  grade,  against  the  cor- 
poration, for  the  amount  of  damages  thus  sustained,  no  assess- 
ment having  been  made  of  the  same  in  the  mode  prescribed: 
Reock  V.  Newark,  33  N.  J.  L.  129.  The  common  council  of  New 
York,  in  pursuance  of  its  general  powers,  passed  an  ordinance 
directing  the  paving  of  a  certain  street,  but,  in  violation  of  the 
charter,  failed  to  give  prior  notice  thereof  in  all  the  corporation 
newspapers.  A  contractor  duly  and  in  good  faith  performed 
the  work.  In  an  action  on  the  contract,  held,  that  the  omission 
to  publish  in  the  prescribed  manner  was  a  mere  irregularity 
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■not  affecting  the  jurisdiction  of  the  common  council  to  award 
the  contract;  and  the  contractor  having  acted  in  good  faith  and 
reliance  on  the  regularity  of  the  proceedings,  the  city,  having 
received  and  accepted  the  benefit,  was  estopped  from  denying 
the  regularity  of  the  proceedings  in  that  respect:  Moore  v. 
Mayor,  73  N.  Y.  238;  29  Am.  Rep.  134. 

§  3954.     Duty  to  Let   Contract   to  Lowest   Bidder.  — 

Where  the  charter  or  statute  requires  the  officers  of  the 
city  to  award  contracts  for  work  to  be  done  to  the  lowest 
bidder,  a  contract  not  so  made  is  illegal,^  unless,  it  seems, 
■where  the  competition  sought  by  such  method  would  be 
impossible,  as  where  one  person  or  one  corporation  only 
was  the  owner  of  the  patent  or  could  supply  the  goods  re- 
quired.^ It  has  been  held  that  a  contract  for  furnishing 
fire-works  (for  a  Fourth  of  July  celebration)  is  not  within 
a  statute  requiring  contracts  for  services,  supplies,  etc.,  to 
be  advertised  and  given  to  the  lowest  bidder;  for  the  rea- 
son that  the  articles  are  of  a  peculiar  character,  depending 
for  their  value  upon  the  personal  skill  of  the  manufac- 
turer;' nor  does  the  requirement  apply  to  professional 
service;  e.  g.,  those  of  a  surveyor  in  preparing  a  map. 
Where  professional  services  are  to  be  employed,  the  com- 
mon council  have  a  power  of  selection,  with  reference  to 
securing  the  requisite  skill,  and  no  advertisement  is  re- 
quired;* nor  does  it  apply  to  a  contract  for  carriage  hire 
of  aldermen  or  councilmen  while  engaged  in  public  duties.* 
Where  a  city  charter  provides  that  all  work  done  for  the 
city  shall  be  let  by  contract  to  the  lowest  bidder,  and  due 
notice  shall  be  given  of  the  time  and  place  of  letting  such 

'  Brady   v.    Mayor,    20  N.   Y.   312;  entitlea  the  person  making  the  lowest 

Addis   V.   Pittsburg,   85  Pa.   St.   379;  estimate  to  have  the  contract  awarded 

Weed    i>.    Beach,    56   How.   Pr.    470;  to  him  does  not  apply  to  estimates  for 

Bigler  v.  New  York,  5  Abb.  'N.  0.  51.  patented   articles  or  modes  of  work: 

^  Harlem  Gas  Co.  v.  Mayor,  33  N.  People  v.  'Van  Nort,  65  Barb.  331. 
Y.  309;  Hobart  v.  Detroit,  17  Mich.        '  Detwiler  v.   Mayor  etc.    of  New 

246;  97  Am.  Dec.  185.     Oontra,  Dean  York,   1  Thomp.  &  C.  657;  46  How. 

V.  Charlton,  23  Wis.  590;  99  Am.  Dec.  Pr.  218. 

205.     Where  a  municipal  corporation        *  People  v,  Flagg,  5  Abb.  Pr.  2.32. 
advertises  for  proposals  for  doing  cer-        '  Smith     »i.     Mayor    etc.    of    New 

tain  public  work,  the  provision  which  York,  21  How.  Pr.  1. 
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contracts,  bidders  should  be  informed,  either  by  the  no- 
tice of  the  letting  or  by  the  specifications  in  the  proper 
office  referred  to  in  such  notice,  of  the  amount  of  work 
intended  to  be  included  in  each  contract,  whenever  it  can. 
be  specified,  the  time  within  which  it  is  to  be  finished, 
the  manner  in  which  it  is  to  be  done,  and  the  quality 
of  the  materials,  if  any,  which  are  to  be  furnished.' 
Where  the  charter  requires  that  all  work  for  the  city 
shall  be  let  to  the  lowest  bidder,  after  a  prescribed  notice 
of  the  time  and  place  of  letting  shall  have  been  given, 
and  requires  that  similar  notice  shall  be  given  where 
work  is  relet,  an  assessment  upon  a  lot  for  work  done  is 
void,  if  the  contract  was  let  or  relet  without  notice.*  A 
public  officer,  required  by  statute  to  advertise  for  bids  for 
constructing  a  sewer  or  other  work,  cannot  therein  fix  an 
arbitrary  price  to  be  paid  for  specified  kinds  of  work.'  A 
bid  for  work  under  an  advertisement  reserving  the  right 
"  to  reject  any  or  all  bids  "  is  an  implied  assent  to  that 
reservation.*  A  municipal  corporation  will  not  be  en- 
joined against  awarding  a  contract  to  a  bidder  higher 
than  the  complainant,  when  the  complainant  has  violated 
the  terms  of  the  ordinance  inviting  the  bids."  If  the  law 
requires  that  contracts  shall  be  made  by  advertising  for 
proposals  for  the  work  to  be  done,  and  by  giving  the 
contract  to  the  lowest  bidder,  the  city  officers, have  no 
authority,  after  the  bids  have  been  opened,  to  alter  the 
contract  materially,  and  then  award  it  to  one  of  the  origi- 
nal bidders,  without  a  new  advertisement.'  The  officers 
have  no  power  to  permit  one  bid  for  county  bonds  to  be 
privately  amended  so  as  to  make  it  better  than  another.^ 
A  bid  to  furnish  articles  "  at  what  it  cost  to  lay  them 
down  "  is  too  indefinite,  and  no  award  can  be  made  on  it; 

'  Kneeland  v.  Furlong,  20  Wis.  4.37.  '  Wigging  v.  Philadelphia,  2  Brewst. 

^Mitchell  V.   Milwaukee,    18  Wis.  444. 

92.  "  Dickinson  v.  Poughkeepsie,  14  N. 

=■  In  re  Mahan,  20  Hun,  301.  Y.  Sup.  Ct.  1. 

'  Keogh  V.  Wilmington,  4  Del.  Ch.  '  State  v.  Douglas  County  Comm'rs, 

491.  11  Neb.  484. 
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but  the  omission  of  two  articles  of  insignificant  value  will 
not  invalidate  a  bid  otherwise  in  proper  form.'  In  the 
absence  of  statutory  requirements,  a  city  is  not  bound  to 
let  public  work  to  contractors,  but  may  do  it  itself  under 
the  supervision  of  its  officers.^  A  board  of  commissioners 
charged  with  the  duty  of  contracting  for  a  public  work 
need  not  call  for  bids  or  proposals,  unless  expressly  re- 
quired. But  if  they  choose  to  invite  competition,  they 
may,  after  accepting  a  bid,  alter  the  specifications  fur- 
nished by  the  bidder,  before  executing  the  contract,  and 
this  without  the  knowledge  of  competing  bidders.' 

Illustrations.  —  A  statute  only  empowered  the  water  com- 
missioners of  Pougbkeepsie  to  let  the  contract  for  building  a 
reservoir  "to  the  lowest  bidder,  who  shall  give  due  security," 
upon  public  notice  of  proposals,  etc.  The  engineer  to  whom 
the  proposals  were  referred  for  calculation  and  comparison  per- 
mitted D.,  a  competitor,  to  alter  his  bid  so  as  to  make  it  appear 
lower  than  the  others.  After  the  bid  was  accepted,  the  contract 
was  made  with  D.  at  higher  prices,  with  a  material  clause  for 
D.'s  benefit,  not  contemplated  by  the  other  bidders.  Held,  that 
the  contract  was  void,  and  D.  could  not  recover  upon  the  quan- 
tum meruit:  Dickinson  v.  Poughkeepsie,  75  N.  Y.  65.  An  adver- 
tisement for  proposals  for  street  improvements  stated  that  bids 
would  be  received  up  to  a  certain  hour  on  Saturday,  September 
19,  1875,  which  was  a  mistake,  the  19th  being  Sunday.  Held, 
that  the  mistake  was  of  no  importance,  the  notice  being  other- 
wise sufficient  as  to  time:  Case  v.  Fowler,  65  Ind.  29.  A  con- 
tract for  grading  a  certain  avenue  contained  the  clause  that  "in 
case  the  grade  should  be  changed  in  the  adjoining  streets  dur- 
ing the  progress  of  the  work,  the  contractor  is  to  conform  to  the 
altered  grade  at  the  prices  established."  Held,  not  to  violate 
the  city  regulations  requiring  contracts  to  be  let  to  the  lowest 
bidder:  In  re  Blodgett,  27  Hun,  12.  Under  a  city  charter,  all 
contracts  for  work  and  materials  were  required  to  be  duly  ad- 
vertised, and  awarded  to  that  responsible  bidder  ofi^ering  the 
most  advantageous  terms  to  the  city,  a  contract  for  the  erection 
of  a  police-station  was  awarded  for  a  certain  sum,  and  the  con- 
tract provided  that  all  alterations  or  additions  should  be  speci- 
fied  in   writing,  and   approved   by  the   committee  on   public 

'  State  V.  Comm'rs,  13  Neb.  57.  '  Kingsley  v.  Brooklyn,  5  Abb.  N. 

2  Cummins  v.  Seymour,  79  Ind.  491;     0.  1. 
41  Am.  Rep.  618. 
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buildings.  Held,  that  extra  work,  which  was,  in  effect,  addi- 
tions and  alterations,  not  being  specified  in  writing,  could  not 
be  recovered  for:  Condon  v.  Jersey  City,  43  N.  J.  L.  452.  The 
common  council  of  a  city,  having  advertised  for  bids  for  paving 
a  specified  distance,  subsequently  entered  into  a  contract  with 
the  lowest  bidders  to  pave  a  portion  only  of  the  distance,  "or 
further,  if  ordered,"  and  after  that  was  completed,  ordered  the 
remainder  to  be  done  by  the  same  contractors.  Held,  that  the 
whole  work  was  done  by  the  original  contract,  and  it  was  not 
necessary  to  advertise  for  proposals  a  second  time  for  the  com- 
pletion of  the  latter  portion  of  the  work:  Brevoort  v.  Detroit,  24 
Mich.  322.  A  city  charter  provided  that  certain  public  works 
should  be  let  to  the  lowest  responsible  bidder,  with  sureties,  and 
that  the  same  should  be  advertised.  Held,  that  the  following 
provision  in  the  advertisement  for  the  work  by  the  comptroller, 
viz.:  "  Builders  are  required  to  file  a  satisfactory  bond  with  the 
comptroller  before  the  proposals  are  opened,  conditioned  that 
they,  should  they  be  found  to  be  the  lowest  bidders,  will  enter 
into  a  contract  with  good  and  sufficient  securities  to  perform  the 
work," — -was  warranted  by  the  charter,  and  that  a  party  bidding, 
though  the  lowest  bidder,  had  no  right  to  insist  upon  the  accept- 
ance of  his  bid  without  first  filing  such  a  bond:  May  v.  Detroit, 
2  Mich.  N.  P.  235.  A,  by  sealed  proposals,  offered  to  supply 
the  materials  and  perform  the  "  cast  and  wrought  iron  work"  for 
a  court-house  for  twenty-three  thousand  nine  hundred  dollars, 
and  B  for  thirty-two  thousand  eight  hundred  dollars,  both  sums 
being  within  the  preliminary  estimate  of  the  architect.  The 
commissioners  awarded  the  contract  to  A,  as  the  lowest  and 
best  bidder,  and  upon  his  failure  to  enter  into  the  contract  and 
execute  the  bond  required  by  statute,  they  refused  to  award  the 
contract  to  B  as  the  next  lowest  and  best  bidder,  although  de- 
mand was  duly  made  therefor,  and  a  good  and  sufficient  bond 
tendered,  but  readvertised  for  further  proposals  for  supplying 
the  materials  and  performing  the  work.  Held,  that  mandamus 
would  not  lie  to  compel  the  commissioners  to  award  the  contract 
to  B:  State  v.  Shelby  County  Comm'rs,  36  Ohio  St.  326.  A  stat- 
ute provided  that  before  any  contract  for  street  improvements 
should  be  let,  the  city  engineer  should  make  and  submit  to  the 
council  an  estimate  of  the  cost  thereof,  and  that  in  advertising 
for  bids  such  estimate  should  be  published.  Held,  that  the  city 
was  not  precluded  from  making  a  valid  contract  without  any 
advertisement  for  bids,  and  was  not  compelled,  in  case  of  an 
advertisement,  to  let  the  contract  to  the  lowest  bidder:  Yarnold 
v.  City  of  Lawrence,  15  Kan.  126. 

§  3955.     Implied  Contracts  of  Municipal  Corporations. 

— And  it  is  held   that  corporations  may  be  bound   by 
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implied  contracts  within  the  scope  of  their  powers,  with- 
out a  writing,  a  resolution,  or  an  ordinance.' 

Illustrations.  —  Gas  is  furnished  to  a  city  with  the  knowl- 
edge of  the  authorities,  but  no  resolution  was  passed  authorizing 
it.  Held,  an  implied  liability  on  the  city  to  pay  for  it:  San 
Francisco  Gas  Co.  v.  San  Francisco,  9  Cal.  453. 

§  3956.  Contracts  Ultra  Vires  not  Binding.  —  The  of- 
ficers of  a  municipal  corporation  cannot  bind  it  by  a 
contract  beyond  the  scope  of  its  powers,  or  foreign  to  the 
purposes  for  which  the  corporation  is  organized.^  "  It 
results  from  their  doctrine,"  says  Dillon,  "that  contracts 
not  authorized  by  the  charter  or  by  other  legislative  act, 
that  is,  not  within  the  scope  of  the  powers  of  the  corpo- 


^  1  Dillon  on  Municipal  Corporations, 
sec.  383;  Seagravea  v.  Alton,  13111.  371; 
Wheeler  w.  Chicago,  24111.  105;  76  Am. 
Dec.  736.  In  Argeuti  v.  San  Francisco, 
16  Cal.  255,  Field,  C.  J.,  says:  The 
doctrine  of  implied  municipal  liability 
"applies  to  cases  where  money  or  other 
property  of  a  party  is  received  under 
such  circumstances  that  the  general 
law,  independent  of  express  contract, 
imposes  the  obligation  upon  the  city 
to  do  justice  with  respect  to  the  same. 
If  the  city  obtain  money  of  another 
by  mistake,  or  without  authority  of 
law,  it  is  her  duty  to  refund  it,  —  not 
from  any  contract  entered  into  by  her 
on  the  subject,  but  from  the  general 
obligation  to  do  justice  which  binds  all 
persons,  whether  natural  or  artificial. 
If  the  city  obtain  other  property  which 
does  not  belong  to  her,  it  is  her  duty 
to  restore  it;  or  if  used  by  her,  to 
render  an  equivalent  to  the  true 
owner,  from  the  like  general  obliga- 
tion. In  these  cases  she  does  not  in 
fact  make  any  promise  on  the  subject, 
but  the  law,  which  always  intends 
justice,  implies  one;  and  her  liability 
thus  arising  is  said  to  be  a,  liability 

upon  an  implied   contract In 

reference  to  money  or  other  property, 
it  is  not  difficult  to  determine  in  any 
particular  case  whether  a  liability  with 
respect  to  the  same  has  attached  to  the 
city.  The  money  must  have  gone  into 
her  treasury  or  been  appropriated  by 
her,  and   when   it  is   property  other 


than  money,  it  must  have  been  used 
by  her,  or  be  under  her  control.  But 
in  reference  to  services  rendered,  the 
case  is  different.  Their  acceptance 
must  be  evidenced  by  ordinance  to 
that  effect.  Their  acceptance  by  the 
city  without  the  consequent  obligation 
to  pay  for  them  cannot  be  asserted  in 
any  other  way.  If  not  originally  au- 
thorized, no  liability  can  attach  upon 
any  ground  of  implied  contract.  The 
acceptance  upon  which  alone  the  obli- 
gation  to   pay   could  arise  would  be 

wanting As   a  general  rule, 

undoubtedly  a  city  corporation  is  only 
liable  upon  express  contracts  author- 
ized by  ordinance.  The  exceptions 
relate  to  liabilities  from  the  use  of 
money  or  other  property  which  does 
not  belong  to  her,  and  to  liabilities 
springing  from  neglect  of  duties  im- 
posed by  the  charter,  from  which  in- 
juries to  parties  are  produced.  There 
are  limitations  even  to  these  excep- 
tions in  many  instances,  as  where 
property  or  money  is  received  in  dis- 
regard of  positive  prohibitions;  as, 
for  example,  she  would  not  be  liable 
for  moneys  received  upon  the  issuance 
of  bills  of  credit,  as  this  would  be  in 
effect  to  support  a  proceeding  in  direct 
contravention  of  the  inhibition  of  the 
charter. " 

^  1  Dillon  on  Municipal  Corporations, 
see.  381;  McDonald  v.  Mayor,  68  N. 
Y.  23;  23  Am.  Rep.  144. 
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ration  under  any  circumstances,  are  void,  and  in  actions 
thereon  the  corporation  may  successfully  interpose  the 
plea  of  ultra  vires,  setting  up  as  a  defense  its  own  want  of 
power  under  its  charter  or  constituent  statute  to  enter 
into  the  contract.  In  favor  of  bona  fide  holders  of  nego- 
tiable securities,  the  corporation  may  be  estopped  to  avail 
itself  of  irregularities  in  the  exercise  of  power  conferred; 
but  it  may  always  show  that  under  no  circumstances  had 
the  corporation  power  to  make  a  contract  of  the  character 
in  question."^  Any  acts  a  city  council  may  assume  to 
perform,  not  fairly  within  the  powers  conferred  on  it  by 
statute,  are  ultra  vires}  Where  a  municipal  corporation 
dealing  with  individuals  assumes  powers  upon  which  the 
validity  of  its  acts  depends,  and  it  turns  out  that  it  does 
not  possess  the  specific  powers  relied  on,  it  is  not  thereby 
excused  from  performance  of  its  obligations,  if  they  can 
be  performed  through  the  agency  of  other  powers  which 
it  does  possess.'  A  city  cannot  be  held  liable  under  a 
contract  made  by  the  municipal  officers  in  violation  of 
law.* 

§  3957.      Ratification    of    Unautliorized    Contracts.  — 

The    corporation    may  ratify   the   unauthorized   acts    or 

'  1  Dillon  on  Municipal  Corporations,  Mayor  etc.  of  New  York,  1  Sand, 
sec.  381;  Marsh  v.  Fulton  County,  10  27;  Dill  v.  Wareham,  7  Met.  438; 
Wall.  676;  Thomas  i;.  Richmond,  12  Vincent  ».  Nantucket,  12  Cush.  103; 
Wall.  349;  Bridgeport  v.  E,.  R.  Co.,  Stetson  v.  Kempton,  13  Mass.  272;  7 
15  Conn.  475;  Burrill  v.  Boston,  2  Am.  Dec.  145;  Parsons  v.  Inhabitants 
Cliflf.  590;  Martina.  Mayor  etc.,  1  Hill,  of  Goshen,  11  Pick.  396;  Woodt>. 
545;  Overseers  etc.  u.  Overseers  etc.,  18  Lynn,  1  Allen,  108;  Spalding  w.  Low- 
Johns.  382;  Donovan  v.  New  York,  33  ell,  23  Pick.  71;  Mitchell  v.  Rockland, 
N.  Y.  291;  Seibrecht  v.  New  Orleans,  45  Me.  496;  41  Me.  363;  Commission- 
12  La.  Ann.  496;  Clark  v.  Des  Moines,  ers  v.  Cox,  6  Ind.  403;  Inhabitants  v. 
19  Iowa,  199;  Loker  v.  Brookline,  13  Weir,  9  Ind.  224;  Smead  v.  R.  R.  Co., 
Pick.    343;  Philadelphia   v.   Flanigen,  11  Ind.  104;   Brady  v.  Mayor,    20   N. 

47  Pa.  St.  21;  Trustees  v.  Cherry,  8  Y.  312;  Appleby  v.  Mayor  etc.,  15 
Ohio  St.  564;    Hague  v.  Philadelphia,  How.    Pr.    428;      Estep    v.    Keokuk 

48  Pa.  St.  527;  Albany  v.  Cunliff,  2  County,  18  Iowa,  199;  Clark  v.  Polk 
N.  Y.  165;  reversing  2  Barb.  County,  19  Iowa,  248;  Perry  v.  Supe- 
190;    Cuyler  v.   Rochester,  12  Wend,  rior  City,  23  Wis.  64. 

165;  Hodges  v.  Buffalo,  2  Denio,  110;  •'  Alton  v.  Mtna.  Ins.  Co.,  82  111.  45. 

Halstead    v.    Mayor,    3    N.    Y.    430;  »  Maher  v.  Chicago,  38  111.  266. 

Boom  V.  Utica,  2  Barb.   104;  Cornell  •  Fox  v.  New  Orleans,  12  La.  Ann. 

u.  Guilford,  1  Denio,  510;  Boyland  v.  154. 
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contracts  of  its  agents,  if  within  the  corporate  powers.* 
The  ratification  may  be,  as  in  the  case  of  individuals,^  ex- 
press or  implied.'  But  it  must  be  made  with  knowledge 
of  the  facts,  and  by  the  proper  officers.*  An  offer  of  re- 
ward made  by  the  mayor  in  behalf  of  a  city,  and  subse- 
quently ratified  by  the  city  council,  is  binding  on  the 
city,  although  not  so  ratified  until  after  the  performance 
of  the  service  for  which  the  reward  is  claimed.'  But  no  sub- 
sequent act  of  the  officers  of  a  municipal  corporation  can 
render  effective  any  contract  not  made  in  strict  compli- 
ance with  the  express  requirements  of  the  charter.'  A 
city  cannot,  by  ratification,  make  itself  liable  for  the  acts 
of  its  public  officers  in  enforcing  its  police  regulations.' 
A  ratification  of  an  illegal  public  sale  is  in  efiect  making 
a  private  .sale,  and  does  not  cure  the  illegality.'  The 
legislature  has  power  to  ratify  a  contract  entered  into  by 
a  municipal  corporation  for  a  public  purpose  which  is 
ultra  vires,  and  when  thus  ratified,  the  act  will  be  valid 
and  binding.'  But  a  contract  of  a  municipal  corporation 
void  for  want  of  authority  to  make  it  cannot  be  made 
valid  bj'  subsequent  legislative  ratification  or  recognition, 
without  proof  that  this  was  obtained  at  the  request  or 
with  the  assent  of  the  corporation,  or  was  afterwards  acted 

'  1  Dillon  on  Municipal  Corporations,  ted  a  class  of  acts  to  particular  officers 
sec.  385;  Backman  v.  Charlestown,  42  or  agents,  other  than  the  general  gov- 
N.  H.  125;  Harris  v.  School  District,  28  erning  body,  or  where  it  has  prescribed 
IT.  H.  65;  Wilson  v.  School  District,  certain  formalities  as  conditions  to  the 
32  N.  H.  118;  Keyser  v.  School  Dis-  performance  of  any  description  of  cor- 
trict,  35  N.  H.  477;  Episcopal  Socisty  porate  business,  the  proper  fuuction- 
u.  Episcopal  Church,  1  Pick.  372;  Bank  aries  must  act,  and  the  designated 
V.  Patterson,  7  Cranch,  299;  Randall  v.  forma  must  be  observed,  and  generally 
Van  Vechten,  19  Johns.  60;  10  Am.  no  act  of  recognition  can  supply  a  de- 
Dec.  193;  Trott  v.  Warren,  11  Me.  feet  in  these  respects." 
227;  Topsham  v.  Rogers,  42  Vt.  199;  ^  Crawshaw  v.  Roxbury,  7  Gray, 
People  V.  Swift,  31  Cal.  26.  374. 

''  See  ante,  Title  Agency.  *  Smith    v.    Newburgh,   77   N.   Y. 

'  1  Dillon  on  Municipal  Corporations,  130. 

sec.  386.  '  Calwell  v.   Boone,  51   Iowa,  687; 

*In  Peterson  v.  Mayor,   17  N.  Y.  33  Am.  Rep.  154. 

449,  the  court  say:   "No  sort  of  ratifi-  *  Pimontalw.  San  Francisco,  21  Cal. 

cation  can  make  good  an  act  without  251. 

the  scope  of  the  corporate  authority.  '  Brown  v.  Mayor  etc.  of  New  York, 

So  where  the  charter  or  a  statute  bind-  63   N.    Y.   239;  Belo   v.    Comm'rs,  76 

ing  upon  the  corporation  has  commit-  N.  C.  489. 
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upon  or  confirmed  by  them.*  Where  a  city  bond  was  issued 
without  authority  of  law,  merely  because  the  act  authoriz- 
ing its  issue  had  not  been  published  at  the  time,  so  as  to 
take  effect,  it  was  held  that  the  legislature  might  subse- 
quently, with  the  consent  of  the  municipal  authorities, 
ratify  the  issue  and  give  validity  to  the  bond.^ 

§3958.     Dissolution   of  Municipal   Oorporations.  —  In 

England  it  is  laid  down  that  a  municipal  corporation  may 
be  dissolved  by  an  act  of  Parliament,  by  a  loss  of  a  major- 
ity of  its  members,  by  a  surrender  of  its  franchise  to  the 
crown,  by  a  forfeiture  of  its  franchise  by  an  abuse  of  it.* 
But  in  the  United  States,  according  to  a  learned  writer  on 
the  subject,  the  only  manner  in  which  a  municipal  cor- 
poration can  be  dissolved  is  by  an  act  of  the  legislature.* 
When  the  charter  of  a  municipal  corporation  is  repealed, 
and  the  same  people  and  the  same  territory  are  reincor- 
porated as  a  municipality  under  a  new  name,  although 
with  different  powers  and  different  officers,  a  suit  pending 
against  the  old  corporation  at  the  date  of  the  repeal  may 
be  revived  against  the  new  corporation.^  Where  a  public 
corporation  is  abolished  by  law,  and  several  new  ones  are 
created  in  its  stead,  without  any  provision  being  made  for 
the  payment  of  existing  debts,  each  of  the  new  corpora- 
tions is  liable  upon  them  all,  and  bound  by  a  judgment 
obtained  against  the  former  corporation.* 

§  3959.  The  Corporation  Name.  —  The  name  of  a  cor- 
poration may  be  given  it  by  statute,  or  it  may  be  acquired 
by  usage."  Where  the  name  is  given  by  statute,  it  cannot 
be  changed  by  the  corporation.*     A  legislative  grant  of 

^  Hasbrouok  «.  Milwaukee,  13  Wis.  *  Hughes  v.  School  District,  72  Mo. 

37;  80  Am.  Dec.  718.  643. 

''  Knapp  V.  Grant,  27  Wis.  147.  '  Johnson  v.  Indianapolis,   16   lud. 

'  1  Dillon  on  Municipal  Corporations,  227;  School  District  v.  Blakeslee,  13 

sec.  109.  Conn.  227. 

*  1  Dillon  on  Municipal  Corporations,  '  1  Dillon  on  Municipal  Corporations, 

sees.  110  et  seq.  sec.  120. 

'  O'Connor  v.  Memphis,  6  Lea,  730. 
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authoritj'  to  a  city  by  its  generally  received  though  not 
its  corporate  name  is  good.^ 

§  3960.  Boundaries  of  Corporations. — The  boundaries 
of  a  municipal  corporation  are  usually  fixed  in  its  charter, 
and  the  legislatupe  has  power  to  change  them.^  In  the 
absence  of  express  constitutional  limitation,  legislative 
power  over  the  boundaries  of  municipal  corporations  is 
unlimited.'  The  legislature  has  power  to  divide  counties 
and  towns,  and  to  apportion  the  common  property  and 
burdens  as  to  it  seems  reasonable  and  equitable.*  The 
legislature  has  power  to  enlarge  th^  limits  of  a  city,  and 
thereby  to  render  subject  to  the  city  ordinances  the  per- 
sons dwelling  upon  the  land  so  added.'  And  it  may  do  so 
without  the  consent  of  the  inhabitants  of  the  territory 
proposed  to  be  added.*  To  extend  the  boundaries  of  a 
city  does  not  take  private  property  for  public  purposes 
without  compensation,  although  tax-payers  of  the  added 
territory,  by  the  act,  are  subjected  to  liability  for  the  city 
debt  and  taxes,  and  the  tax-payers  of  the  county  from 
which  the  addition  to  the  city  was  taken  lose  the  contribu- 
tions of  those  withdrawn  by  the  act.'  It  is  constitution- 
ally competent  for  the  legislature  to  erect,  out  of  a  portion 
of  the  territory  of  an  existing  town,  a  new  municipal  cor- 
poration, without  making  any  provision  for  the  debts 
and  liabilities  of  such  town  previously  incurred.  In  such 
case,  the  old  town  remains  solely  responsible  for  such 
debts  and  liabilities,  and  no  claim  can  be  enforced  against 
the  new  corporation  in  respect  thereto,  either  in  favor  of 
the  town  or  its  creditors.  Such  legislation  impairs  no 
contract  rights  or  obligations,  though  the  taxable  resources 

'  Pittsburgh  v.  Craft,  1  Pittsb.  Rep.  *  Morrow  Co.  v.  Hendryx,  14  Or.  397. 

158.  '^  Milwaukee  ».  Milwaukee,  12  Wis. 

'  1  Dillon  on  Municipal  Corporations,  93;  MoCallie  v.  Chattanooga,  3  Head, 

c.  8;   Dare  County  Comm'rs  v.  Cuni-  317. 

tuck,  95  N.  C.  189.  «  City  of  St.  Louis  v.  Allen,  13  Mo. 

"  Martin   v.    Dix,    52   Miss.   53;   24  400. 

Am.  Kep.  661.  '  Wade  ti.  Richmond,  18  Gratt.  583. 
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of  the  town  may  be  thereby  largely  diminished,  and  though 
such  debts  may  have  been  incurred  upon  the  faith  of  a 
statutory  pledge  that  the  town  would  provide  a  sufficient 
sinking  fund,  by  taxation,  to  pay  the  same  at  maturity,  it 
not  appeaiug  that  its  power  so  to  do  has  been  rendered 
ineffectual  for  that  purpose.'  Where  a  city  contracts  a  debt, 
and  is  afterwards  deprived  of  a  part  of  its  territory,  from 
which  a  new  city  is  made,  the  old  city  continues  liable 
for  the  debt,  and  although,  should  necessity  require,  equity 
would  compel  payment  by  the  new  city,  yet  the  old  city, 
being  able  to  pay,  must  be  proceeded  against  alone,  unless 
the  law  provides  otherwise.^  Residents  of  an  incorporated 
borough  are  not  individually  responsible  for  any  portion 
of  the  existing  indebtedness  of  the  corporation,  after  they 
are  thrown  out  by  a  change  of  its  limits  under  an  act  of 
the  legislature,  and  made  citizens  of  an  adjoining  town- 
ship.' The  right  of  a  city  to  take  possession  of  and  im- 
prove as  a  public  park  lands  lying  outside  of  its  limits 
comes  only  by  sovereign  grant,  and,  so  far  as  concerns  the 
city,  is  a  public  franchise.*  A  municipal  corporation  has 
inherent  authority,  unless  expressly  prohibited  by  its 
charter,  to  make  contracts  and  construct  works  beyond 
the  corporate  limits  for  the  discharge  of  sewage,  where 
such  discharge  is  necessary  or  manifestly  desirable.* 
After  the  public  has  acquiesced  for  nearly  twenty  years 
in  a  county  board's  attaching  certain  territory  to  a  town, 
it  is  too  late  to  question  the  jurisdiction  of  the  town  over 
such  territory,  though  there  were  irregularities  in  the 
proceedings,  which,  in  an  action  begun  within  a  short 
time  thereafter,  would  have  justified  the  court  in  holding 
them  void.° 

Illustrations. — A  statute  extended  the  boundaries  of  a  city 
so  as  to  include  farming  land.     Held,  constitutional,  although 

1  State  V.  Lake  City,  25  Minn.  404.         *  Thompson  v.  Moran,  44  Mich.  602. 

2  Brewis  v.  Duluth,  3  McCrary,  219.         '  City  of   Coldwater   v.  Tucker,  36 
» North  Lebanon  v.  Arnold,  47  Pa.     Mich.  474;  24  Am.  Rep.  601. 

St.  488.  °  Sherry  v.  Gilmore,  58  Wis.  324. 
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the  extension  was  wholly  unnecessary  and  unreasonable,  and 
made  only  to  enable  the  city  to  tax  the  owner  of  the  land  cov- 
ered by  the  extension:  Martin  v.  Dix,  52  Miss.  53;  24  Am.  Rep. 
661.  A  town  ordinance  prohibiting  the  sale  of  intoxicating 
liquors  "  within  the  limits  of  said  town"  was  passed  before  the 
act  of  the  legislature  extending  the  jurisdiction  of  towns  two 
miles  beyond  their  limits.  Held,  to  apply  to  the  extension: 
Toledo  V.  Edens,  59  Iowa,  352. 
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§  3969.  Acts  of  subordinates. 

§  3970.  Judicial  acts. 

§  3971.  The  removal  of  officers. 

§  3972.  Corporate  meetings  —  The  town  meetings  —  The  elective  council, 

§  3973.  What  is  a  quorum  —  What  number  may  act, 

§  3974.  Regular  and  special  meetings. 

§  3975.  Procedure  in  corporate  meetings. 

§  3976.  The  mayor. 

§  3977.  The  council  or  governing  body. 

§3961.  Appointment  of  OflBcers.  —  The  officers  of  a 
corporation  are  usually  enumerated  in  the  charter,  and 
the  corporation  has  no  implied  power  to  create  other 
offices.^  The  provisions  of  the  charter  as  to  the  qualifi- 
cations, duties,  etc.,  of  municipal  officers  must  be  strictly 
followed."  The  appointment  of  one  to  an  office,  for  the 
term  of  one  year,  at  a  salary  settled  by  a  city  ordinance, 
and  his  acceptance  of  the  office,  do  not  constitute  a  con- 
tract between  him  and  the  city  that  precludes  him  from 
resigning  or  the  city  from  abolishing  the  office  before 
the  expiration  of  the  term.'  A  provision  in  a  city  charter 
that  the  "common  council  shall  be  the  judge  of  the  elec- 

'  Hoboken  v.  Harrison,  30  N.  J.  L.  whom  they  are  conferred  take  nothing 

73;  White  w.  Tallman,  26  N.  J.  L.  67.  whatever  beyond  the  powers  which 

The    legislature    may    prescribe    the  the  charter  affirmatively  gives  them: 

qualifications  of  officers:  State  v.  Van  People  ».  Ransom,  56  Barb.  514. 

Baumbach,  12  Wis.  310.     The  powers  '  Stadler  v.  Detroit,  13  Mich.  346. 

of  a  city  in  respect  to  the  appoint-  '  Primm  v.  City  of  Carondelet,  23 

ment  of  charter  officers  are  statutory  Mo.  22. 
powers  simply,  and  the  officers  upon 
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tion  and  qualifications  of  its  own  members,  and  shall 
have  the  power  to  determine  contested  elections,"  is  con- 
clusive, and  not  subject  to  review.^ 

Illustrations. — The  mayor's  power  of  nomination  of  in- 
spectors of  weights  and  measures  for  New  York  City  existed  to 
the  extent  of  two  officers.  Held,  that  the  selection  of  four  per- 
sons did  not  invalidate  the  exercise  thereof:  People  v.  Kneissel, 
58  How.  Pr.  404.  A  statute  provided  that  officers  who  are 
elected  shall  serve  two  years,  and  all  officers  who  are  appointed 
shall  serve  one  year.  Held,  that  a  city  clerk  holding  his  office 
by  the  votes  of  the  common  council  was  "elected"  :  State  v. 
Squire,  39  Ohio  St.  197.  At  the  election  of  a  city  treasurer, 
five  only  of  the  eight  councilors  were  present,  and  a  majority 
of  these  voted  for  defendant.  On  approving  the  bond  of  de- 
fendant, eight  were  present,  four  voting  to  approve,  and  four  re- 
fusing to  vote.  The  mayor  gave  his  casting  vote  for  approval. 
Held,  that  the  same  rule  applied  to  the  vote  on  the  bond  as 
to  the  election;  that  a  majority  of  those  voting  was  enough, 
though  a  majority  of  those  present  refused  to  vote;  and  that 
under  the  circumstances  a  tie  existed,  and  the  mayor  could 
rightfully  use  his  casting  vote:  Launtz  v.  People,  113  111.  137; 
55  Am.  Rep.  405.  A  city  council  was  empowered  to  appoint, 
in  joint  convention,  a  prosecuting  attorney.  No  mode  was 
prescribed,  and  there  was  no  power  of  removal.  The  conven- 
tion balloted,  and  A  received  a  majority  of  the  votes  cast. 
Held,  that  A's  title  to  the  office  was  not  affected  by  the  fact 
that  a  resolution  delaring  him  elected  was  lost,  and  that  a  reso- 
lution declared  the  ballot  void  by  reason  of  errors  which  did 
not  in  fact  exist,  and  that  another  resolution  declared  another 
person  elected:  State  v.  Barbour,  53  Conn.  76;  55  Am.  Rep.  65. 

§  3962.  Term  of  Office.— The  officers  of  a  municipal 
corporation  are  elected  or  appointed  for  a  fixed  term. 
Generally,  at  the  end  of  the  term,  the  officer  will  hold  over 
until  his  successor  is  selected.^  Though  officers  of  a  mu- 
nicipal corporation  should  be  elected  annually,  if  an  elec- 
tion is  not  seasonably  held,  the  acting  officers  hold  over.* 
"  Where,  in  the  charter  of  incorporation,  there  is  an 
express  or  implied  restriction  upon  the  time  of  holding 
office,  as  that  the  officers  shall  be  annually  elected  on  a 

'  People  V.  Harshaw,  60  Mich.  200;  Overseers  v.  Sears,  22  Pick.  122;  Mc- 
1  Am.  St.  Rep.  498.  Call  v.  Byam  Mfg.  Co.,  6  Conn.  4:28. 

^  Chandler  v.  Bradish,  23  Vt.  416;        '  State  v.  Wilson,  12  Lea,  246. 
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particular  day,  and  that  they  shall  hold  from  one  charter 
(election)  day  till  the  next,  or  that  they  shall  be  elected 
'for  the  year  ensuing  only,'  in  such  case  they  cannot 
hold  over  beyond  the  next  election  day  or  the  end  of  the 
year.  But  where,  by  the  constitution  of  the  corporation, 
the  officers  are  elected  for  a  term,  and  until  their  succes- 
sors are  elected  and  qualified,  or  where  they  are  elected 
'for  the  year  ensuing,'  and  the  charter  contains  no  re- 
strictive clause,  the  officers  may  continue  to  hold  and  ex- 
ercise their  offices,  after  the  expiration  of  the  year,  until 
they  are  superseded  by  the  election  of  other  persons  in 
their  places."^  Ward  clerks  in  cities  hold  their  offices 
until  their  successors  are  chosen.'  A  policeman's  com- 
mission remains  in  force  until  revoked.^  Where  a  corpo- 
ration under  its  charter  has  power  to  create  by  ordinance 
an  office  and  fill  the  same,  it  also  has  power  to  abolish  it.^ 

§  3963.  Resignation  of  OflBce.  —An  office  may  be  either 
expressly  or  impliedly  resigned.^  A  resignation  is  not 
consummated  until  it  is  accepted,  and  may  be  withdrawn 
until  then.*  But  in  the  absence  of  a  statutory  provision 
to  that  effect,  the  acceptance  of  the  resignation  of  a  mu- 
nicipal office  by  the  authorities  to  whom  it  is  tendered 
is  not  necessary  to  make  the  resignation  effective.  Their 
refusal  even  to  accept  it  would  not  have  the  effect  to  com- 
pel one  to  retain  the  office  against  his  will.'  An  officer 
who  abandons  his  office  creates  a  vacancy.'  Thus  where 
one  who  had  been  elected  alderman  failed  for  five  months 
to  attend  the  meetings  of  the  city  council,  or  perform  the 

•  Tuley  V.  State,  1  Ind.  500.  other  officer  may  resign  by  giving 
'  Rounds  V.  Smart,  71  Me.  380.  written  notice  to  the  city  clerk,  and 
»  Corbett  V.  Sullivan,  54  Vt.  619.  publishing  a  copy  of  such  notice  in 
'  Waldraven  v.   Memphis,  4  Cold,  the  corporation  papers,  held,  that  a 

431.  simple  communication  to  the   mayor 

*  Regents  v.  Williams,  9  Gill  &  J.     and  common  council,  tendering  a  res- 
365.  ignation,    was    ineffectual:    Lewis    v. 

'  1  Dillon  on  Municipal  Corporations,     Oliver,  4  Abb.  Pr.  121. 
sec.  163.     Under  provisions  of  a  char-        '  State  v.  Mayor,  4  Neb.  260. 
ter  which  direct  that  an  alderman  or        ^  People  v.  Hanifan,  96  111.  420. 
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duties  of  his  office,  he  was  considered  as  having  impliedly 
resigned  his  position,  so  as  to  authorize  an  election  to  fill 
his  place.'  Accepting  an  incompatible  office  is  an  im- 
plied resignation  of  an  office  already  held.^  Incompati- 
bility of  this  kind  exists  where  the  nature  and  duties  of 
the  two  offices  is  such  as  to  render  it  improper,  for  the 
public  good,  for  one  officer  to  hold  both.' 

§3964.  Compensation  of  Officer.  —  The  officers  of  a 
municipal  corporation  can  only  claim  such  compensation 
as  is  given  to  them  by  law,  ordinance,  or  express  contract 
with  them.  "  Officers  of  a  municipal  corporation  are 
deemed  to  have  accepted  their  office  with  knowledge  of 
and  with  reference  to  the  provisions  of  the  charter  or  in- 
corporating statute  relating  to  the  services  which  they 
may  be  called  upon  to  render  and  the  compensation  pro- 
vided therefor.  Aside  from  these,  or  sorne  proper  by-law, 
there  is  no  implied  assumpsit  on  the  part  of  the  corpora- 
tion with  respect  to  the  services  of  its  officers.  In  the 
absence  of  express  contract,  these  regulate  the  right  of 
recovery,  and  the  amount."*     The  term  "salary"  imports 

■'  People  V.  Hanifan,  96  111.  420.  to  fees  to   be  paid   the  city  surveyor 

^  Rex  V.  Pattison,  4  Barn.  &  Adol.  for  all  other  services.    It  was  admitted 

9;  People  v.  Hanifan,  96  111.  420.  at  the  trial  that   he  had  received  full 

'  Bryan   v.    Cattell,    15   Iowa,   538;  compensation   for    such  work   as   the 

People  V.  Brooklyn,  77  N.  Y.  503;  33  ordinance   prescribed   fees.     The  suit 

Am.  Rep.  659.  was  instituted  to  recover  for  the  per- 

'  1  Dillon  on  Municipal  Corporations,  f  ormance  of  various  duties  imposed 
sec.  169;  City  of  Hoboken  v.  Gear,  27  upon  him  by  ordinance  or  resolution 
N.  J.  L.  278;  Edgecome  v.  Lewiston,  for  which  no  fees  were  fixed.  The 
71  Me.  343;  Locke  v.  City  of  Central,  plaintiff  proceeded  upon  the  notion 
4  Col.  65;  34  Am.  Rep.  66;  the  court  that  upon  an  implied  assumpsit  he 
.saying:  "  His  general  duties  were  pre-  was  entitled  to  recover  from  the  mu- 
iscribed  by  ordinance,  which  also  pro-  nicipal  corporation  whatever  his  ser- 
Tided  chat  he  should  'perform  such  vices  were  reasonably  worth  for. the 
other  duties  as  might  be  enjoined  up-  discharge  of  all  duties  for  which  the 
on  him  by  ordinance  or  resolution  of  ordinance  allowed  no  compensation, 
the  city  council.'  The  same  ordi-  It  is  competent  for  the  city  council  to 
nance  prescribed  the  compensation  he  increase  or  diminish  the  fees  pertain- 
should  receive  for  surveying,  subdivid-  ing  to  the  office  of  city  surveyor,  or 
ing,  or  giving  the  grade  of  any  lot  or  abolish  them  altogether.  Its  incum- 
piece  of  ground  within  the  city,  and  bent,  if  the  fees  be  diminished  or  en- 
furnishing  a  certificate  thereof,  which  tirely  taken  away,  may  at  once  resign, 
compensation  was  to  be  paid  by  the  As  the  relation  between  himself  and 
jiarties  at  whose  request  such  work  the  city  does  not  rest  upon  contract, 
was  done.     The  ordinance  is  silent  as  he  is  not  legally  bound  to  continue  his 
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a  compensation  for  personal  services,  and  not  the  repay- 
ment of  moneys  expended  in  the  discharge  of  the  duties 
of  an  office/  One  who  accepts  a  municipal  office,  under 
an  agreement  with  the  city  to  accept  a  certain  sum  as 
compensation,  cannot,  after  settling  with  the  city  on  the 
basis  agreed  upon,  demand  more.'  A  de  facto  officer  can- 
not maintain  an  action  against  the  municipality  for  the 
salary  or  compensation  attached  to  the  office.'  The  em- 
ployment by  the  board  of  health  of  a  city  of  one  of  its 
members  to  vaccinate  pupils  in  a  public  school  is  void  as 
against  the  city,  where  the  members  of  the  board  are  by 
statute  only  authorized  to  receive  an  annual  salary  to  be 
fixed  by  the  common  council.*  Plaintiff  performed  the 
duties  of  assistant  janitor  in  a  county  court-house  with- 
out receiving  an  appointment.  Thereafter  the  county 
supervisors  passed  a  resolution  recognizing  the  perform- 
ance of  such  services,  and  appointing  him  assistant  jani- 
tor, the  appointment  to  date  back  to  the  time  when  he  began, 
to  perform  the  duties  of  such  position.  It  was  held  that 
plaintiff  could  recover  the  reasonable  value  of  his  services 
rendered  before  his  appointment.^  The  corporation  may 
reduce  or  regulate  the  salaries  or  fees  of  its  officers,"  unless 
the  employment  is  in  the  nature  of  a  contract  for  a  fixed 

services   until    the   expiration   of   hia  linquiah  his  office.     His  remuneration 

term.     But  having  accepted  the  office,  for  services   to   be  rendered   may,  in 

as  long  as  he  performs  its  duties  the  the  absence  of  any  charter  restriction, 

measure  of  his  compensation  must  be  be  changed  from  time  to  time  at  the 

determined   by   the   city   authorities,  will  of  the  city  council." 

Where  the  relation  of  employer  and  '  Sniffen  v.    City   of   New   York,  4 

employee    exists,    both     parties     are  Sand.  193. 

bound  by  the  terms  of  the  contract.  ^  Hobbs  v.  Yonkers,  32  Hun,  454. 

If  either  party  violates  his  agreement  °  Matthews  v.  Supervisors  of  Copiah 

with  the  other,  he  may  sue  for  breach  County,   53  Miss.   715;  24  Am.  Rep. 

of    contract.     If    the    employer    dis-  715. 

charges  the  employee  before  the  expi-  '  Fort  Wayne  v.  Rosenthal,  75  lud. 

ration  of  his  term  of  service,  he  can  156;  39  Am.  Rep.  127. 

be  made  to  respond  in  damages.     But  *  Conway  v.  New  York,  8  Daly,  306. 

between  a  municipal  corporation  and  *  Barker  v.  Pittsburg,  4  Pa.  St.  49; 

its  officers,  a  very   different   relation  Iowa  City  v.    Foster,    10   Iowa,    189; 

exists.     If  an  officer  neglects  to  per-  Com.  v.  Bacon,  6  Serg.  &  R.  322;  Love 

form  his  duties,  the  municipality  has  v.  Jersey  City,  40   N.  J.  L.  456;  Peo- 

no  remedy  against  him  for  breach  of  pie  v.  Detroit,    38    Mich.    636.     See 

contract.     At  his  pleasure  he  may  re-  ante,  Title  Constitutional  Law. 
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term.*  Merely  appropriating  for  the  payment  of  a  mu- 
nicipal salary  a  less  amount  than  had  been  paid  before 
does  not  fix  the  salary  at  the  smaller  sum,  if  the  body 
making  the  appropriation  continues  to  allow  salary  bills 
at  the  former  rate.^  A  city  charter  forbidding  any  change 
in  the  mayor's  salary  during  the  term  of  his  office  is  in- 
fringed by  an  ordinance  providing  that  after  the  expiration 
of  the  term  of  the  then  mayor,  the  mayor  should  serve 
without  compensation;  and  a  mayor  is  not  estopped  from 
claiming  compensation  by  his  declarations  during  the 
canvass  for  the  office,  that  if  elected  he  would  not  claim 
compensation.' 

A  salaried  officer  of  a  public  corporation  has  no  claim 
for  compensation  extra  his  salary  on  the  ground  that  the 
duties  of  his  office  have  been  increased  or  new  duties 
added  since  the  salary  was  fixed,''  except,  perhaps,  where 


'  Chase  v.  Lowell,  7  Gray,  33.  After 
a  salary  has  been  fixed  and  recorded 
by  a  board  of  county  auditors,  they 
cannot  change  it  by  parol:  People  v. 
VFayne  County  Auditors,  41  Mich.  4. 
Where  a  municipal  charter  provides 
that  the  compensation  of  the  superin- 
tendent of  the  board  of  public  works 
shall  be  fixed  by  the  board  and  ap- 
proved by  the  common  council,  the 
council  alone  cannot  reduce  it:  Foun- 
tain V.  Jackson,  50  Mich.  15.  A  city 
having  a  treasurer  duly  appointed  and 
qualified  under  the  general  act  of  in- 
corporation cannot  defeat  his  right  to 
commissions  for  disbursement  of  the 
municipal  funds  by  placing  them  in 
the  hands  of  the  mayor  for  disburse- 
ment: Board  v.  Decatur,    64   Tex.   7; 

53  Am.  Rep.  735. 

^  Fountain  v.  Jackson,  50  Mich.  260. 
'  State  V.  Nashville,    15   Lea,   697; 

54  Am.  Rep.  427. 

'  People  V.  Supervisors,  1  Hill,  362; 
Wendell  v.  Brooklyn,  29  Barb.  204; 
Palmer  v.  Mayor  etc.  of  New  York,  2 
Sand.  318;  Heslep  u.  Sacramento,  2 
Cal.  580;  Gilraore  v.  Lewis,  12  Ohio, 
281;  Haloh  v.  Mann,  15  Wend.  44; 
Bussier  v.  Pray,  7  Serg.  &  R.  447; 
Covington  v.  Mayberry,  9  Bush,  304. 
In  Evans  v.  City  of  Trenton,  24  N.  J. 


L.  766,  the  court  say:  "It  is  ■--  well- 
settled  rule  that  a  person  accepting  a 
public  office  with  a  fixed  salary  is 
bound  to  perform  the  duties  of  the 
office  for  the  salary.  He  cannot  le- 
gally claim  additional  compensation 
for  the  discharge  of  these  duties,  even 
though  the  salary  may  be  a  very  in- 
adequate remuneration  for  the  services. 
Nor  does  it  alter  the  case  that,  by 
subsequent  statutes  or  ordinances,  his 
duties  are  increased,  and  not  his  sal- 
ary. His  undertaking  is  to  perform 
the  duties  of  his  office,  whatever  they 
may  be,  from  time  to  time,  during  his 
continuance  in  office,  for  the  compen- 
sation stipulated,  whether  these  duties 
are  diminished  or  increased.  When- 
ever he  considers  the  compensation 
inadequate,  he  is  at  liberty  to  resign: 
Andrews  v.  United  States,  2  Story, 
202;  People  v.  Supervisors,  1  Hill, 
362;  Buasier  v.  Pray,  7  Serg.  &  R. 
447;  Angell  and  Ames  on  Corporations, 
sec.  317.  This  rule  is  of  importance 
to  the  public.  The  successful  effort 
to  obtain  office  is  not  unfrequently 
speedily  followed  by  efforts  to  increase 
its  emoluments  while  the  incessant 
changes  which  the  progressive  spirit 
of  the  times  is  introducing  effects 
almost    every    year    changes  in    the 
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he  has  been  obliged  to  perform  some  onerous  duty  out- 
side of  his  regular  official  duty.'  An  officer  removed  for 
cause  cannot  recover  his  salary  for  the  remainder  of  the 
term.^  But  the  right  to  impose  fines  for  misconduct  gives 
no  right  to  impose  a  forfeiture  of  salary.'  So  where  a 
policeman  was  imprisoned  on  the  charge  of  burglary  and 
subsequently  acquitted,  it  was  held  that  he  was  entitled  to 
his  regular  salary  during  the  time  of  his  imprisonment.* 
Therefore  where  an  officer  is  improperly  removed  by  the 
municipal  authorities  before  the  end  of  his  term,  he  may 
recover  from  the  corporation  his  salary  and  other  per- 
quisites for  the  unexpired  part  of  his  term.^ 

Illustrations.  —  A  resolution  of  a  board  of  health  provided 
that  "on  and  after  June  1,  1871,  the  office  of  engineer  to  this 
board  be  honorary,  and  that  no  salary  be  attached  to  that  office 
or  paid  to  that  officer  after  that  date,"  whereof  the  engineer  was 
duly  notified.  Held,  to  prevent  his  maintaining  any  action  for 
services  rendered  after  that  date:  Haswell  v.  New  York,  81 
N.  Y.  255.  A  was  appointed  an  assistant  engineer  of  the  New 
York  fire  department,  and  after  serving  for  a  time,  he  was  or- 
dered to  duty  as  a_  machinist  at  a  lower  rate  of  pay.    Held,  that 

character  and  additions  to  the  amount  guilty  of  immoral  conduct  and  dis- 
of  duty  in  almost  every  official  station;  charged  from  his  office  by  a  board  of 
and  to  allow  these  changes  and  addi-  police  commissioners  having  jurisdic- 
tions to  lay  the  foundation  of  claims  tion  cannot  recover  from  the  city  his 
for  extra  services  would  soon  introduce  salary  for  the  remainder  of  his  term, 
intolerable  mischief.  The  rule,  too,  It  makes  no  difference  that  the  com- 
should  be  very  rigidly  enforced.  The  missioners  may  have  erred  in  their 
statutes  of  the  legislature  and  the  judgment  on  the  evidence,  no  appeal 
ordinances  of  our  municipal  corpora-  having  been  taken:  Queen  v.  Atlanta, 
tions  seldom  prescribe  with  much  59  Ga.  318.  F. ,  a  city  treasurer,  being 
detail  and  particularity  the  duties  indicted  for  forgery,  the  mayor  and 
annexed  to  public  offices;  and  it  re-  council  elected  another  in  his  stead  for 
quires  but  little  ingenuity  to  run  nice  the  balance  of  his  term.  Upon  his 
distinctions  between  what  duties  may  acquittal,  held,  that  he  could  not  re- 
and  what  may  not  be  considered  cover  the  salary  for  such  balance  of 
strictly  official;  and  if  these  distinc-  his  term.  If  the  prosecution  was 
tions  are  much  favored  by  courts  of  malicious,  he  could  recover  in  tort 
justice,  it  may  lead  to  great  abuse."  from   the   wrong-doer:   Brunswick   v. 

^  People  V.  Supervisors,   12   Wend.  Faheu,  60  Ga.  109. 

257;  Bright  v.  Supervisors,  18  Johns.  ^  Tyng  v.  Boston,  133  Mass.  372. 

242;  Mallory  v.  Supervisors,  2   Cow.  *  People  v.  New  York  Police  Com- 

531,  533;  Detroit  v.  Redfield,  19  Mich,  missioners,  27  Hun,  261. 

376;  White  v.  Polk  County,  17  Iowa,  *  Stadler  v.  Detroit,   13  Mich.  346; 

413.  Shaw  V.  Mayor,  19  Ga.  468;  Dorsey  v. 

2  Westburg  v.  Kansas,  64  Mo.  493.  Smith,  28  Cal.  21;  Meagher  ».  County,. 

A  city  policeman  who  has  been  found  5  Nev.  244. 
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by  performing  the  duties  of  machinist  without  protest  he  pre- 
cluded himself  from  claiming  pay  as  an  assistant  engineer: 
Meilly  v.  New  York,  48  N.  Y.  Sup.  Ct.  274.  The  salary  of  a  city 
clerk  was  fixed  with  the  implied  understanding  that  it  should 
be  in  lieu  of  certain  fees  to  which  the  clerk  might  have  laid 
claim,  and  which  for  two  years  he  turned  into  the  city  treasury 
without  making  claim  thereto,  drawing  his  salary  in  the  mean 
time.  Held,  that  he  was  estopped  from  afterwards  claiming  his 
fees:  Mclnery  v.  Galveston,  58  Tex.  334.  A  city  makes  its  clerk's 
salary  a  stated  sum,  and  provides  that  he  shall  "  account  for 
all  moneys  received  in  his  official  capacity."  Held,  that  he 
cannot  retain  above  his  salary  fees  for  recording  marriages  and 
deaths:  Shepard  v.  Lawrence,  141  Mass.  479.  A  was  attorney 
for  a  city,  and  had  a  fixed  salary  for  his  services.  He  was  em- 
ployed by  the  mayor  to  attend  to  certain  cases  in  court  for  the 
city.  Held,  that  if  these  duties  were  part  of  his  official  duties, 
they  were  paid  for  in  his  salary;  if  they  were  not,  the  mayor 
bad  no  power  under  the  charter  to  bind  the  city:  Carroll  v.  St. 
Louis,  12  Mo.  444. 

§  3965.  Liability  of  Officer  to  Corporation. — Public 
officers  are  uot  liable  to  the  corporation  for  negligence  in 
their  official  duties.^ 

§  3966.  Powers  of  Officers  — To  Sue.  — Public  oflBcers 
have,  in  general,  a  power  to  sue  commensurate  with  their 
duties.  If  officers  of  a  corporate  body,  suit  should  be 
brought  in  the  name  of  the  corporation,  unless  the  stat- 
ute direct  otherwise.^ 

§  3967.  Keeping  Money. — A  public  or  municipal  offi- 
cer who  is  required  to  account  for  and  pay  over  money 
that  comes  into  his  hands  is  liable,  though  it  be  stolen 
without  his  fault,  unless  relieved  from  this  responsibility 
by  statute.' 

1  Parish   v.    Fiske,    8    Cush.    264;  '  Halbert   v.    State,    22    Ind.    125; 

Palmer  v.  Carroll,  24  N.  H.  314.  Muzzy    v.    Shattuok,    1    Denio,    233; 

'  Shook  V.  State,  6  Ind.  113;  State  Morbeck  v.  State,  28  Ind.  86;   Han- 

V.    Rush,  7   Ind.  221;   Supervisors  v.  cock  w.  Hazzard,  12  Cush.  112;  United 

Stimpson,  4  Hill,   136;  Todd  v.  Bird-  States  v.  Prescott,  3  How.  578;  Com- 

sall,   1   Cow.  260;   13  Am.  Deo.   522;  monwealth  v.  Comeley,  4  Pa.  St.  372; 

Jansen  v.  Ostrauder,  1  Cow.  670;  Cor-  State  v.  Harper,  6  Ohio  St.  707;  67 

nell  V.  Guilford,  1  Denio,  510.  Am.  Dec.  363. 
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§  3968.  Personal  Liability  on  Contracts. — Public  offi- 
cers and  officers  of  municipal  corporations  are  not  person- 
ally liable  on  contracts  made  by  them  for  the  corporation 
within  the  scope  of  their  authority,  unless  it  is  clear  that 
they  intended  to  bind  themselves  personally.*  They  are 
personally  liable,  however,  where  they  contract  without 
authority.' 

§  3969.  Acts  of  Subordinates.  —  Public  officers  are 
not  liable  for  the  misconduct  or  malfeasance  of  such  per- 
sons as  they  are  obliged  to  employ.  Here  the  maxim  of 
respondeat  superior  has  no  application,  there  being  no 
freedom  of  choice  as  to  the  selection  and  control  of 
agents.'  A  city  marshal  who,  to  enforce  an  ordinance 
under  the  mayor's  proclamation,  employs  an  agent  to 
destroy  all  dogs  found  running  at  large  not  properly 
muzzled  is  not  liable  for  the  wanton,  willful,  or  negligent 
act  of  such  agent  in  killing  a  dog  not  within  the  terms  of 
the  ordinance  and  proclamation.'' 

§  3970.  Judicial  Acts. — And  officers  are  not  liable  for 
errors  or  mistakes  where  they  act  judicially;  malice  or 
corruption  must  be  shown.* 

§  3971.  The  Removal  of  Officers.  —  The  removal  of  an 
officer  from  his  office  is  called  amotion.     The  power  to 

'  Hodgeson    v.    Dexter,    1    Cranoh,  Van   Schaiok   v.  Sigel,   58   How.   Pr. 

345;  Olney  v.  Wickes,  18  Johns.  122;  211. 

Randall  y.  Van  Veohten,  19  Johns.  60;  *  Pritehard  v.  Keefer,  53  111.  117. 

10  Am.  Dec.  193;  Andrews  u.  Estes,  11  *  Wilkes  v.    Dinsman,   7   How.  89; 

Me.   267;   26  Am.    Dec.   521;   Parr  v.  Ramsey  v.  Riley,  13  Ohio,  157;  Sfcew- 

Greenbush,  72  N.  Y.    463.     But   see  art  v.  Southard,  17  Ohio,  402;  49  Am. 

City  of  Provideuce  v.  Miller,  11  R.  I.  Deo.  463;   Con  well   v.  Enirie,  4  Ind. 

372;  23  Am.  Rep.  453.  209;    Bartlett  v.    Crozier,    17  Johns. 

•^  Underhill  ».  Gibson,  2  N.  H.  352;  439;    8  Am.   Dec.   428;    Freeman   v. 

9  Am.  Deo.  82.  Cornwall,   10  Johns.  470;   Johnson  v. 

3  Baileys.  Mayor  etc.,  3  Hill,  531;  Stanley,    1   Root,    245;    Township  v. 

38  Am.  Deo.  669;  2  Denio,  433;  Hall  Carey,  27  N.  J.  L.   377;  Waters  v. 

V.   Smith,  2   Bing.   156;   Pritehard   v.  Waterman,   26  N.    J.   L.    214;   Craig 

Keefer,    53   111.    117;    Humphreys    u.  v.  Burnett,  32  Ala.  728;  State  v.  Dun- 

Mears,   I   Man.  &  R.   187;   Bolton  v.  nington,   12  Md.  340;   Commissioners 

Crowther,  2  Dowl.  &  R.  195;  Harris  o.  Nesbitt,  11  Gill  &  J.  50j  Boardman 

V.  Baker,  4  Maule  &  S.  27.     But  see  v.  Hayne,  29  Iowa,  339. 
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remove  an  officer  for  cause  is  incident  to  the  other  powers 
of  a  corporation.'  The  terms  upon  which,  by  the  charter 
or  law,  officers  may  be  removed  must  be  strictly  followed.'' 
Where  express  power  to  remove  for  certain  causes  is  given, 
this  has  been  held  to  limit  the  right  of  removal  to  these 
cases.'  Where  an  officer  is  appointed  during  pleasure,  or 
where  the  power  of  removal  is  discretionary,  the  power  to 
remove  may  be  exercised  without  notice  or  hearing.  But 
where  the  appointment  is  during  good  behavior,  or  where 
the  removal  can  only  be  for  certain  specified  causes,  the 
power  of  removal  cannot  be  exercised,  unless  there  be  a 
charge  against  the  officer,  notice  to  him  of  the  accusation, 
and  a  hearing  of  the  evidence  in  support  of  the  charges, 
and  an  opportunity  given  to  the  party  of  making  defense.* 
The  common  council  of  a  city,  having  the  power  to  ap- 
point certain  officers  by  a  mere  majority,  "for  two  years 
each,  subject  to  removal  by  said  city  council  at  their 
pleasure,"  may  remove  such  officers  by  the  vote  of  a 
majority  only,  notwithstanding  the  fact  that  the  officers 
in  general  of  municipal  corporations  can  be  removed  for 
an  offense  in  office  only  by  a  two-thirds  vote  of  the  com- 
mon council  of  such  corporation.'  In  Virginia,  the  chief 
of  police  of  a  city  is  a  state  officer,  and  cannot  be  removed 

'  1  Dillon  on  Municipal  Corporationa,  board  on  charges  which,  if  true,  would 

sec.  179.    See  ante,  Title  Corporations,  involve  his  dismissal:  State  v.  St.  Louis 

§  421.     As  to  what   is    "cause,"  see  Police  Comm'rs,  16  Mo.  App.  48. 

People  V.  Fire  Comm'rs,  49  N.  Y.  Sup.  *  1  Dillon  on  Municipal  Corporations, 

Ct.    367;   People  v.  French,  32  Han,  sec.   1S8;  Field  v.  Commonwealth,  32 

112;  People  v.  Jcirdan,  90  N.  Y.  53;  Pa.  St.  478;  In  re  Ramshay,  83  Eng. 

People  V.  New  York,  19  Hun,  441.  Com.   L.    174;   Ex  parte   Hennen,   13 

*  State  V.  Trustees,  5  Ind.  77;  State  Pet.  230;  Queen  v.  Governors  etc., 
V.  Lingo,  26  Mo.  496;  State  v.  Bryoe,  8  Ad.  &  E.  632;  Bagg's  Case,  11  Coke, 
7  Ohio  (part  2),  82.  A  change  in  the  93  b;  Rex  v.  Coventry,  1  Ld.  Raym. 
constitution  of  the  board  of  police  391;  Dr.  Gaskin's  Case,  8  Term  Rep. 
commissioners  pending  the  trial  of  an  209;  Rex».  Oxford,  2  Salk.428;  Rex». 
officer  does  not  invalidate  a  removal  Mayor  etc.,  1  Lev.  291;  2  Kyd,  58,  59; 
made  by  the  new  board:  People  «.  New  Willo.  253,  254;  Grant,  244;  Rex  v. 
York  Police  Comm'rs,  23  Hun,  351.  Andover,   1  Ld.  Raym.  710;   Page  v. 

*  State  V.  Jersey  City,  25  N.  J.  L.  Hardin,  8  B.  Mon.  648;  Hoboken  v. 
536;  Mayor  v.  Shaw,  16  Ga.  172.  A  Gear,  27  N.  J.  L.  265;  Madison  v. 
board  of  police  commissioners  is  not  Korbly,  32  Ind.  74;  Stadler  v.  Detroit, 
guilty  of  an  arbitrary  and  unwarrant-  13  Mich.  346. 

able  exercise  of  authority  in  suspend-  *  Madison  v.  Korbly,  32  Ind.  74; 
ing  an  officer  pending  a  trial  before  the    Madison  v.  Kelso,  32  Ind.  79. 
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by  the  mayor.'  An  office  created  by  a  municipal  corpora- 
tion may  be  abolished  by  the  same  authority,  so  as  to  de- 
prive the  incumbent  of  his  salary  for  the  unexpired  term 
for  which  he  was  elected.^  A  charter  providing  that  no 
clerk  be  removed  until  he  has  been  informed  of  the  cause, 
etc.,  does  not  apply  where  one  is  discharged  because  the 
clerkship  is  abolished,  or  no  funds  provided  for  his  pay- 
ment.' 

§  3972.  Corporate  Meetings  —  The  Town  Meetings  — 
The  Elective  Council.  —  The  affairs  of  a  municipal  corpo- 
ration must  be  transacted  at  a  corporate  meeting.  In 
some  of  the  states  —  notably  in  New  England — -all  the 
inhabitants  of  the  town  meet  in  what  is  called  town- 
meeting,  and  act  and  vote  in  person.  But  in  most  of  the 
states  the  afifairs  of  the  corporation  are  transacted  by  a 
representative  body,  called  the  council,  which  body  is 
elected  by  the  inhabitants  of  the  town  to  represent  them.^ 
Due  notice  of  the  time  and  place  of  a  corporate  meeting 
must  be  given.'  A  town-meeting  must  be  held,  at  the 
place  appointed  in  the  notice.' 

§  3973.     What  is  a  Quorupa  —  What  Number  may  Act. 

—  In  the  New  England  town-meeting  any  act  is  valid  if 
passed  by  a  majority  of  those  present,  no  matter  how  few 
in  number  those  present  may  be,  or  how  small  a  propor- 
tion of  the  inhabitants.'  So  in  the  case  of  a  town  council, 
where  the  matter  is  not  regulated  by  statute  or  charter,  a 
majority  of  the  members  of  the  body  constitutes  a  quorum, 

'  Burch  V.  Hardwicke,  30  Gratt.  24;  v.   Dover,  13  Me.   466;  29  Am.   Dec. 

32  Am.  Rep.  640.  517. 

^  City  Council  of  Augusta  w.  Sweeney,  '  Chamberlain  v.  Dover,  13  Me.  466; 

44  Ga.  463;  9  Am.  Rep.  172.  29  Am.  Deo.  517. 

»  Phillips  V.    New  York,  88   N.  Y.  '  Damon   v.   Granby,    2   Pick.    345; 

245.  Commonwealth  v.  Ipswich,  2  Pick.  70; 

*  1  Dillon  on  Municipal  Corpora-  Williams  v.  Luuenberg,  21  Pick.  75; 
tious,  sees.  197  et  seq.  Church's  Case,   5  Rob.   (N.   Y)   649; 

*  1  Dillon  on  Municipal  Corpora-  State  v.  Binder,  38  Mo.  450;  Chamber- 
tious,  sec.  200;  Ford  v.  Clough,  8  Me.  lain  v.  Dover,  13  Me.  466;  29  Am.  Dec. 
334;  23  Am.  Dec.  513;   Chamberlain  517. 
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and  a  majority  of  these  may  pass  an  ordinance  or  do 
other  acts/  Under  the  power  of  a  city  council  to  settle 
its  rules  of  procedure,  it  cannot  declare  that  two  thirds 
shall  constitute  a  quorum.^  Acts  done  when  less  than  a 
legal  quorum  is  present,  or  which  were  not  concurred  in 
by  the  requisite  number,  are  void.'  A  majority  of  those 
present  must  concur,  in  order  to  do  a  valid  act.* 


'  1  _  Dillon  on  Municipal  Corpora- 
tions, sec.  217;  Buell  v.  Buckingham, 
16  Iowa,  284;  85  Am.  Deo.  516;  State 
V.  Deliesseline,  1  McCord,  52.  Power 
of  amotion  was  conferred  upon  a  city 
council  to  be  exercised  "by  a  vote  of 
two  thirds  of  that  body. "  Held  to  give 
the  power  of  removal  to  two  thirds  of 
a  legal  quorum.  Two  thirds  of  the 
whole  number  of  members  composing 
the  council  were  not  required:  War- 
nock  V.  La  Fayette,  4  La.  Ann. 
419. 

»  Heiskell  v.  Baltimore,  65  Md.  125; 
57  Am.  Rep.  308. 

'  Logansport  v.  Legg,  20  Ind.  315; 
Ferguson  v.  Chittenden  Co.,  7  Ark. 
Rep.  479;  Price  v.  R.  R.  Co.,  13  Ind. 
58;  McCracken  v.  San  Francisco,  16 
Cal.  591;  Piemental  v.  San  Francisco, 
21  Cal.  351;  State  v.  Wilkesville,  20 
Ohio  St.  288. 

*  San  Francisco  v.  Hazen,  5  Cal.  169; 
Labourdette  v.  Municipality,  2  La. 
Ann.  527.  "As  a  general  rule,  it  may 
be  stated  that  not  only  where  the  cor- 
porate power  resides  in  a  select  body, 
as  a  city  council,  but  where  it  has 
been  delegated  to  a  committee  or  to 
agents,  then,  in  the  absence  of  special 
provisions  otherwise,  a  minority  of  the 
select  body,  or  of  the  committee  or 
agents,  are  powerless  to  bind  the 
majority  or  do  any  valid  act.  If  all 
the  members  of  the  select  body  or 
committee  or  if  all  of  the  agents  are 
assembled,  or  if  all  have  been  duly 
notified,  and  the  minority  refuse  or 
neglect  to  meet  with  the  others,  a 
majority  of  those  present  may  act, 
provided  those  present  constitute  a 
majority  of  the  whole  number.  In 
other  words,  in  such  case,  a  major 
part  of  the  whole  is  necessary  to  con- 
stitute a  quorum,  and  a  majority  of 
the  quorum  may  act.  If  the  major 
part  withdraw  so  as  to  leave  no  quo- 


rum, the  power  of  the  minority  to  act 
is,  in  general,  considered  to  cease. 
But  where  the  duties  are  purely  min- 
isterial, and  not  judicial,  or  are  of 
such  a  nature  as  to  exclude  the  idea  of 
action  as  a  body  or  board,  and  where 
they  are  devolved  on  public  o£Bcers  or 
agents  rather  than  on  the  agents  of 
corporations,  the  rule  above  stated  has 
been  relaxed,  and  in  some  instances 
deemed  to  be  wholly  inapplicable  ":  1 
Dillon  ou  Municipal  Corporations,  sec. 
221;  citing  Kingsbury  v.  School  Dis- 
trict, 12  Met.  99;  Day  v.  Green,  4 
Cush.  438;  Fisher  v.  School  District,  4 
Cush.  494;  CoflSn  v.  Nantucket,  5 
Cush.  269;  11  Cush.  433;  Damon  v. 
Granby,  2  Pick.  345,  355;  State  v. 
Jersey  City,  27  N.  J.  L.  493;  Charles 
V.  Hoboken,  27  N.  J.  L.  203;  Dey  v. 
Jersey  City,  19  N.  J.  Eq.  412;  Balti- 
more V.  Poultney,  25  Md.  18.  With 
respect  to  persons  or  officers  appointed 
by  law  to  act  judicially  in  a  public 
matter,  it  is  generally  held,  there 
being  no  provision  of  statute  to  the 
contrary,  that  where  all  meet  and  act, 
a  majority  may  decide  and  bind  the 
rest,  and  this  notwithstanding  the  ex- 
press dissent  of  the  minority,  or  their 
wrongful  withdrawal  before  the  act  is 
consummated:  Ex  parte  Rogers,  7 
Cow.  526  (appraisal  of  damages  by 
canal  appraisers.)  See,  further.  Ex 
parte  Willcocks,  7  Cow.  402;  17  Am. 
Dec.  525;  Young  v.  Buckingham,  5 
Ohio,  485,  489;  Charles  v.  Hoboken, 
27  N.  J.  L.  203;  Martin  v.  Lemon,  26 
Conn.  192.  The  statute  authorized 
the  appointment  of  three  levee  in- 
spectors, and  prescribed  their  duties, 
which  involved  the  exercise  of  judg- 
ment. Held,  that  all  must  meet  and 
act,  and  that  the  action  of  a  majority 
in  the  absence  of  the  third  was  void: 
Ballard  v.  Davis,  31  Miss.  525.  See 
Title  Agency — Joint  Agents. 
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§  3974.  Regular  and  Special  Meetings.  —  The  time 
and  place  of  holding  regular  or  stated  meetings  is  pre- 
sumed to  be  known  to  the  members,  and  no  notice  is 
required  to  be  given.'  The  regular  meeting  may  be  ad- 
journed to  a  future  day;  and  at  the  adjourned  meeting  any 
act  that  might  have  been  done  at  the  first  meeting  may  be 
done  at  the  adjourned  one.*  Notice  of  the  time  and  place 
of  a  special  meeting  must  be  given  to  all  the  members.' 
An  ordinance  which  cannot  be  passed  at  the  same  meet- 
ing at  which  it  is  introduced  cannot  be  passed  at  an  ad- 
journed meeting  thereof.^  Where  a  city  council  at  a 
regular  session  adjourned  to  a  particular  time  for  the 
purpose  of  considering  certain  remonstrances  against 
granting  liquor  licenses,  it  was  held  that  it  had  power 
to  act  on  any  matter  proper  to  come  before  it  on  a  regu- 
lar session.® 

§3975.  Procedure  in  Corporate  Meetings.  —  Where 
the  charter  requires  that  the  ayes  and  nays  shall  be 
called  and  published  when  any  vote  is  taken,  this  is  man- 
datory, and  must  be  done,  to  render  the  vote  legal."  The 
council  may  rescind  previous  notes  and  orders  at  any 
time  before  rights  under  the  orders  have  attached."  But 
a  corporate  act  which  can  only  be  taken  by  a  two-thirds 
vote  cannot  be  rescinded  by  a  bare  majority.*  An  organ- 
ized corporate  meeting  possesses  the  right  to  adjourn.'  A 
charter  provision  that  "the  vote  of  the  common  council 
shall  in  all  cases  be  taken  by  ayes  and  nays,  and  every 

'  People   V.   Batchelor,    22   N.    Y.  58  Am.  Dec.  571;  Supervisors  v.  Peo- 

128.  pie,  25  111.  297;   MoCormack   v.  Bay 

'  Smith  V.  Law,  21  N.  Y.  296;  Peo-  City,  23   Mich.  457.     Contra,  Striker 

pie  V.  Batohelor,  22  N.  Y.  128;  War-  v.  Kelley,  7  Hill,  9. 

ner  v.  Mowat,  11  Vt.  385.  '  Stoddard  v.  Oilman,  22  Vt.   568; 

'  People  V.  Batohelor,  22  N.  Y.  128;  Bigelow  v.  Hillman,  37  Me.  58;  Locke 

Ex  parte  Rogers,  7  Cow.  526.  v.  Rochester,  5Lans.  11;  Esty  w.  Starr, 

'  Staates  v.  Washington,  44  N.  J.  L.  56  Vt.  690. 

605;  43  Am.  Rep.  402.  '  Stookdale  v.  Wayland  School  Dis- 

*  Ex  parte  Wolf,  14  Neb.  24.  triot,  47  Mich.  226. 

*  Steokert  v.  East  Saginaw,  22  Mich.  '  Chamberlain  v.  Dover,  13  Me.  466; 
104;  Spangler  v.  Jacoby,  14  111.  297;  29  Am.  Deo.  517. 
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vote  shall  be  entered  at  length  upon  the  journal,  does  not 
apply  to  votes  upon  motions  to  adjourn/  The  clerk  of  a 
municipal  corporation  may  amend  its  records  according 
to  his  own  knowledge  of  the  truth,  so  long  as  he  has  the 
custody  of  them.' 

§  3976.  The  Mayor.  —  The  mayor  is  the  head  executive 
officer,  elected,  according  to  the  charter,  either  by  the 
people  or  by  the  council,  and  sometimes  the  presiding 
officer  at  meetings,  having  power  to  vote  in  case  of  a  tie.' 
The  approval  of  the  mayor  of  the  proceedings  of  a  city 
council  is  essential  only  when  required  by  the  city  char- 
ter.* Where  the  power  to  legislate  for  the  corporation 
is  vested  in  "the  mayor  and  councilmen,"  the  council  by 
itself  cannot  legislate,  but  must  act  in  conjunction  with 
the  mayor.*  A  mayor  had  no  authority,  unless  expressly 
conferred  by  the  city  charter  or  ordinances,  to  employ 
counsel  in  behalf  of  the  city.'  A  mayor  may  be  author- 
ized to  arrest  and  fine  lewd  and  disorderly  women;  in  so 
doing  he  but  exercises  the  police  power,  which,  in  this 
respect,  has  always  been  well  distinguished  from  the  judi- 
cial power,  both  here  and  in  England.' 

§  3977.  The  Council  or  Governing  Body.— Who  shall 
compose  the  council  or  governing  body  of  the  corpora- 
tion is  generally  to  be  determined  by  the  charter  or  act  of 
incorporation.'     It  is  generally  the  sole  judge  of  the  elec- 

'  Green    Bay  v.   Brauna,    50    Wis.  *  Fletcher  v.  Lowell,   15  Gray,  103. 

204.  The  mayor  of  a  city,  who  was  a  lawyer 

^  Mott  V.  Reynolda,  27  Vt.  206.  by  profession,  was,  without  collusion 

'  1    Dillon  on   Municipal   Corpora-  or  fraud,  employed  under  a  resolution 

tions,  seo.  208.    A  statute  gives  a  cast-  of  the  common  council  to  appear  for 

ing  vote  to  the  mayor  when  the  council  the  city  and  defend  a  suit  against  it. 

is  equally  divided,  and  elsewhere  says  Held,  that  the  employment  was  valid, 

that  he  shall  appoint  by  and  with  the  and  that  he  could  recover  the  value  of 

assent  of  the  council.     Held,  that  on  his  services:   Mayor  etc.   of   Niles  v. 

the  question  of  the  confirmation  of  an  Muzzy,  33  Mich.  61 ;  20  Am.  Rep.  670. 

appointment  he  has  the  casting  vote:  '  Shafer  v.  Mumma,  17  Md.  331;  79 

Carroll  v.  Wall,  35  Kan.  36.  Am.  Dec.  656. 

•  Burlington  v.  Dennison,  42  K.  J.  *  1    Dillon   on    Municipal   Corpora- 

L.  165.  tions,  sec.  211;  Cochran  v.  McClearly, 

"  Saxton  V.  Beach^  50  Mo.  488.  22  Iowa,  75. 
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• 

tion  of  its  members.*  A  city  council,  having  exclusive 
power  to  judge  of  the  election  and  qualification  of  its 
members,  having  once  seated  a  member  after  an  investiga- 
tion, cannot  order  a  second  investigation.^  Where  the 
charter  of  a  city  provides  that  the  common  council  of  a 
city  shall  "judge  of  the  qualifications,  elections,  and 
returns  of  their  own  members,"  the  council  possesses  the 
exclusive  authority  to  pass  on  the  subject,  and  courts  have 
no  jurisdiction  to  inquire  into  the  qualifications,  elec- 
tions, or  returns  of  members  thereof.'  A  board  of  alder- 
men cannot  deprive  one  of  their  number  of  his  seat  for 
causes  affecting  his  eligibility  existing  at  the  time  of  his 
election.*  The  mayor  and  city  council  are  but  trustees  of 
the  public;  the  tenure  of  their  oflice  impresses  their  ordi- 
nances with  liability  to  change.  They  cannot  pass  an 
irrevocable  ordinance.*  Where  a  city  charter  does  not 
prescribe  the  number  of  votes  necessary  to  an  election  of 
a  presiding  oflficer  by  the  council,  the  votes  of  a  majority 
of  a  quorum  elect.*  It  is  improper  and  illegal  for  any  mem- 
ber of  the  city  council  to  vote  upon  any  question  brought 
before  the  council  in  which  he  is  personally  interested.' 
But  it  seems  the  fact  that  a  certain  alderman  would  be 
benefited,  together  with  the  general  public,  by  the  widen- 
ing of  a  certain  street,  does  not  make  his  vote  upon  the 
matter  of  such  widening  void.' 

'  Mayor  v.  Morgan,  7  Martin,  N.  S.,  members.     It  required  a  vote  of  two 

1;  18  Am.  Dec.  233.  thirds  to  pass  an  ordinance.     A  rule 

*  Kendall   v.  Camden,  47  N.  J.  L.  of  the  council  forbade  members  to  vote 
64;  54  Am.  Rep.  117.'  upon   questions   in  which   they  were 

'  People  V.  Metzker,  47  Cal.  524.  directly  interested.     A  certain   ordi- 

•  Ellison  V.  Raleigh,  89  N.  C.  125.  nance  received  six  votes  only,  and  one 
'  State  V.  Graves,  19  Md.  351.  of  these  was  the  vote  of  a  member  di- 
'  State  V.  Farr,  47  N.  J.  L.  208.  reotly  interested  in  the  passage  of  the 
'  Daly  V.  R.  R.  Co.,  80  Ga.  793;  12  ordinance.     Held,    that    it    was    not 

Am.  St.  Rep.  286.  legally  passed,  and  was  invalid:  Buf- 

«  Goff  a.  Nolan,  62  How.  Pr.  323.    A    fington   Wheel  Co.   v.   Burnham,    60 
city  council  was  composed  of    nine    Iowa,  493. 
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CHAPTER    GOV. 

ORDINANCES    AND  BY-LAWS. 

§  3978.  Ordinances,  by-laws,  and  reiolutions. 

§  3979.  Power  to  pass  ordinances. 

§  3980.  Power,  how  construed. 

§  3981,  Requisites  to  the  validity  of  ordinances. 

§  3982.  Methods  of  passing  ordinances  —  Charter  formalities  essential. 

§  3983.  Power  to  impose  fines  and  penalties. 

§  3984.  Power  of  forfeiture  must  be  expressly  conferred. 

§  3985.  Power  to  imprison. 

§  3986.  Who  bound  by  ordinances  —  Territorial  extent. 

§  3987.  Ordinances  as  to  public  health  —  In  general. 

§  3988.  Public  safety  —  In  general. 

§  3989.  Burials  and  cemeteries. 

§  3990.  Nuisances  generally. 

§  3991.  Bawdy-houses. 

§  3992.  Markets. 

§  3993.  Regulating  trade. 

$  3994.  Streets  and  sidewalks. 

§  3995.  Wharves. 

§  3996.  Modes  of  enforcing  ordinances. 

§  3997.  Proceedings  —  Civil  or  oriminial. 

§  3978.  Ordinances,  By-laws,  and  Resolutions.  —  An 
ordinance,  as  applied  to  the  laws  passed  by  municipal  cor- 
porations, is  a  local  law  of  the  municipality;  in  other  words, 
a  by-law.'  A  resolution  is  an  order  of  the  council  of  a  spe- 
cial and  temporary  character;  an  ordinance  prescribes  a 
permanent  rule  of  conduct  or  government.^  Where  the 
charter  commits  the  decision  of  a  matter  to  the  council, 
and  is  silent  .as  to  the  mode,  the  decision  may  be  evi- 
denced by  a  resolution,  and  need  not  necessarily  be  by 
an  ordinance.'  A  resolution  has  ordinarily  the  same  ef- 
fect as  an  ordinance,  as  both  are  legislative  acts.*  Where 
a  common  council   is  authorized  to  do  an  act,  but  the 

'  Com.  V.  Turner,  1  Gush.  493.  *  Sower  v.  Philadelphia,  35  Pa.  St. 

2  Blanohard  v.  Bissell,  11  Ohio  St.  231;  Gas  Co.  v.  San  Francisco,  6  Cal. 

96,  103.  190. 
^  State  V.  Jersey  City,  27  N.  J.  L.  493. 
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mode  of  doing  it  is  not  prescribed,  it  may  be  done  by 
resolution  as  well  as  by  ordinance.'  An  ordinance  which 
occupies  the  entire  field  of  a  former  one  will,  as  a  general 
rule,  repeal  such  former  one  by  implication.^  Where  the 
charter  of  a  city  required  the  city  authorities  to  publish 
a  digest  of  its  ordinances  -within  one  year  after  the  grant 
of  the  charter,  and  every  five  years  thereafter,  it  was 
held,  in  a  suit  by  the  city  for  the  violation  of  an  ordi- 
nance, that  this  requirement  was  only  directory,  and  a 
neglect  to  observe  it  presented  no  ground  for  defeating  a 
recovery.* 

§3979.  Power  to'  Pass  Ordinances.  —  The  power  to 
pass  ordinances  is  conferred  by  the  legislature,  —  a  dele- 
gation of  the  law-making  power  which  is  constitutional.* 
The  power  to  enact  city  ordinances  must  be  vested  in  the 
governing  body  by  the  legislature  in  express  terms,  or  be 
necessarily  or  fairly  implied  in  and  incident  to  the  powers 
expressly  granted,  and  must  be  essential  to  the  declared 
purposes  of  the  corporation,  and  not  simply  convenient. 
Any  fair,  reasonable  doubt  concerning  the  existence  of  the 
power  is  resolved  by  the  courts  against  the  corporation, 
and  the  power  is  denied.'  A  grant  by  the  legislature  to  a 
municipal  corporation  of  power  to  legislate  by  ordinance 
on  enumerated  subjects  connected  with  its  municipal 
afifairs  is  an  addition  to  that  power  of  making  by-laws 
which  is  incidental  to  the  creation  of  a  corporation.'  City 
ordinances  enacted  under  the  general  authority  given  by 

'  State  e.  Passaic,  44  N.  J.  L.  171;  Mart.,  N.  S.,  586;  16  Am.  Deo.  189; 

Burlington  v.  Dennison,  42  N.  J.  L.  Marble  v.  Akron,  14  Ohio,  586;  Mayor 

165.  etc.    V.    Morgan,    7   Mart.,    0.    S.,   1; 

2  Burlington  v.  Estlow,  43  N.  J.  L.  Trigally  v.  Memphis,  6  Cold.  382;  Met- 

13.  calf  V.  St.  Louis,  11  Mo.  103;  Tanner 

'  Whalin  v.  Macomb,  76  111.  49.  v.  Trustees,  5  Hill,  121;  40  Am.  Dec. 

*  Perdue  v.  Ellis,  18  Ga.  586;  St.  337.      See  ante,   Title  Constitutional 

Paul  V.  Coulter,  12  Minn.  41;  90  Am.  Law. 

Dec.  278;  Commonwealth  v.  Duquet,  2        "  Anderson  ».  City  of  Wellington,  40 

Yeates,  493;  Hill  v.  Decatur,  22  Ga.  Kan.  173;  10  Am.  St.  Rep.  175. 
203;  State  v.  Clark,  28  N.  H.  176;  61        "  State  v.  Morristown,  33  N.  J.  L. 

Am.  Dec.  611;  Milne  v.  Davidson,  5  57. 
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the  city  charter,  or  by  the  direct  authority  of  an  act  of  the 
state  legislature,  are  binding  upon  all  the  inhabitants  of 
the  city,  and  have  all  the  force  and  effect  of  laws.^  But  a 
city  has  no  power  to  pass  ordinances  to  preserve  private 
property  from  encroachment.  That  protection  must  be 
enforced  under  the  laws  of  the  state.'' 

§3980.  Power,  how  Construed. — Where  the  charter 
is  silent  as  to  the  power  to  pass  ordinances,  the  corpora- 
tion has  an  implied  power  to  pass  such  laws  as  are  neces- 
sary to  the  exercise  of  its  functions  as  a  corporation.* 
Where,  however,  power  to  pass  laws  in  special  cases 
named  is  given  in  the  charter,  this  is  held  to  exclude  the 
implied  power,  if  such  appear  to  have  been  the  intention 
of  the  legislature.*  A  contemporaneous  construction  of  a 
city  ordinance,  adopted  by  all  the  parties  interested  in 
its  enforcement,  although  not  controlling,  is,  in  doubtful 
cases,  entitled  to  great  weight.* 

Illustrations.  —  The  charter  of  a  city,  in  express  terms,  gave 
the  city  power  to  prohibit  the  sale  of  beer,  without  defining  its 

'  Jones  ».  Fireman's  Ins.  Co.,  2  Daly,  in  distinctly  unfold  under  what  act  of 

307;  affirmed,  51  N.  J.  318.  assembly   or   ordinance   their  powers 

*  Horn  ».  People,  26  Mich.  221.  were  exerted.    If  sustainable  on  either, 

'  State  ».  Ferguson,  33  N.  H.  424,   Tn  their   proceedings   cannot    be   invali- 

MethodistCh.  u.  Baltimore,  6  Gill,  391,  dated  on   that  ground  in  a  court  of 

48  Am.  Deo.  540,  the  court  say:  "Itia  equity." 

not  essential  to  the  validity  of  an  or-  *  Heisembrittle  v.  Charleston,  2  Mc- 
dinance  executing  powers  conferred  by  Mull.  233;  Wadleigh  v.  Oilman,  12 
the  legislature  that  it  should  state  or  Me.  408;  State  v.  Clark,  28  N.  H.  176; 
indicate  the  power  in  execution  of  61  Am.  Dec.  611;  and  comments  in  33 
which  the  ordinance  was  passed.  If  N.  H.  432;  State  v.  Freeman,  38  N. 
it  state  no  particular  power  as  its  H.  426;  Commonwealth  v.  Turner,  1 
basis,  judicial  courtesy  requires  that  Cush.  493;  Collins  v.  Hatch,  18  Ohio, 
we  should  regard  it  as  emanating  from  523;  51  Am.  Dec.  465.  In  State  v. 
that  power  which  would  have  war-  Ferguson,  33  N.  H.  424,  it  is  said: 
ranted  its  passage.  If  two  such  pow-  "The  power  to  make  by-laws,  when 
era  exist,  it  may  be  imputed  to  either;  not  expressly  given,  is  implied  as  an 
in  conformity  to  which  its  provisions  incident  to  the  very  existence  of  a 
and  prerequisites  show  that  it  has  been  corporation,  but  in  the  case  of  an  ex- 
adopted.  If  in  these  respects,  in  ac-  press  grant  of  the  power  to  enact  by- 
cordance  with  both,  no  incongruity  or  laws  limited  to  certain  specified  cases, 
injustice  can  result,  in  regarding  it  as  and  for  certain  purposes,  the  corporate 
the  offspring  of  both  or  either  of  the  power  of  legislation  is  confined  to  the 
powers.  Itis  therefore  no  fatal  objeo-  objects  specified,  all  others  being  ex- 
tiou  to  the  proceedings  of  the  city  eluded  by  implication." 
commissioners  that  they  do  not  there-  '  State  v.  Severance,  49  Mo.  401. 
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quality  or  character.  The  ordinance  followed  the  language  of 
the  charter,  and  did  not  confine  the  prohibition  to  beer  of  an  in- 
toxicating quality.  Held,  that  the  court  could  not  interpolate 
such  a  qualification,  or  adjudge  that  the  legislature  intended  to 
confine  its  grant  of  power  to  the  prohibition,  of  beer  of  an  intox- 
icating character:  Kettering  v.  Jacksonville,  50  111.  39.  The  cor- 
poration of  a  city  had  a  right  under  their  charter  to  establish 
by  ordinance  a  tribunal,  before  whom  contested  elections  should 
be  tried,  and  provide  the  forms  of  such  trial.  Held,  that  such 
ordinance  might  be  passed  after  an  election  had  taken  place, 
and  that  the  tribunal  could  take  cognizance  of  the  previous 
election:  State  v.  Johnson,  17  Ark.  407.  A  city  was  authorized 
by  its  charter  to  provide  by  ordinance  for  "  licensing,  taxing, 
and  regulating  hacks,  drays,  wagons,  and  other  vehicles  used 
within  the  city  for  pay."  Held,  that  an  ordinance  licensing  and 
taxing  vehicles  used  in  hauling  into  and  out  of  the  city  was 
void,  as  not  being  authorized  by  the  charter:  City  of  St.  Charles 
V.  Nolle,  51  Mo.  122;  11  Am.  Rep.  440. 

§  3981.     Requisites  to  the  Validity  of  Ordinances. — 

Under  power  to  pass  an  ordinance  if  found  necessary,  the 
necessity  for  its  enactment,  being  implied  from  its  mere 
passage,  need  not  be  recited  in  the  ordinance,  nor  averred 
in  proceedings  to  enforce  it.*  But  the  charter  may  be 
imperative  in  requiring  the  necessity  to  be  expressed  by 
ordinance  or  resolution.^  The  ordinance  must  be  reason- 
able.* The  reasonableness  of  an  ordinance  is  for  the  court;, 
and  not  for  the  jury.^  The  right  of  property  or  business, 
cannot  be  invaded  under  the  guise  of  police  regulations 
for  the  benefit  of  the  public  health  or  good  order,  when  it 
is  manifest  that  such  is  not  the  object  or  purpose  of  the 

'  Stuyvesant  t).  Mayor  etc.  of  New  H.  426;  White  v.  Mayor,  2  Swan,  364; 
York,    7    Cow.    588;    Young   v.    St.  Pedriok  v.  Bailey,  12  Gray,  161;  Pun- 
Louis,  47  Mo.  492.  ham  v.  Eochester,  5  Cow.  462;  Clasou 
^  Hoytw.  East  Saginaw,  19  Mich.  39.  ■•,.  Milwaukee,  30  Wis.  316;  Baltimore 
'  Kip  V.  Paterson,  26  N.  J.  L.  298;  v.  Radacke,  49  Md.  217;  Kirkham  v. 
Commissioners  ».  Gas.  Co.,  12  Pa.  St.  Eussell,  76  Va.  956. 
318;   Fisher   ».    Harrisburg,    2   Grant        *  1   Dillon    on   Municipal   Corpora- 
Cas.  281;   Commonwealth  v.   Robert-  tions,    sec.    261;     Commonwealth    v. 
son,  5  Cush.  438;  Waters  v.  Leech,  3  Robertson,    5    Cush.    438.     But    seT 
Ark.  140;  Mayor  K.Winfield,  8  Humph.  Claaon   v.    Milwaukee,    30   Wis.    316, 
767;  Commonwealth  w.  Steffee,  7  Bush,  where  it  is  held  that  where  the  rea- 
161;  People  v.  Throop,  12  Wend.  183;  sonableness  of  the  ordinance  depends 
Mayor  v.  Beasley,  1  Humph.  232;  34  on  certain  facts  to  be  found,  it  must 
Am.  Dec.  646;  State  *.  Freeman,  38  N.  be  left  to  the  jury. 
291 
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enactment  or  ordinance.*  What  the  legislature  distinctly 
says  may  be  done  cannot  be  set  aside  by  the  courts  be- 
cause they  may  deem  it  unreasonable.  But  where  the 
power  to  legislate  on  a  given  subject  is  conferred,  but  the 
mode  of  its  exercise  is  not  prescribed,  then  the  ordinance 
passed  in  pursuance  thereof  must  be  a  reasonable  exercise 
of  the  power,  or  it  will  be  pronounced  invalid.^ 

The  following  ordinances  and  by-laws  have  been  declared 
unreasonable:  Levying  a  tax  for  a  sidewalk  in  an  unin- 
habited part  of  the  city  not  near  any  other  sidewalk;' 
compelling  the  removal  from  the  city  limits  of  a  steam- 
engine;*  requiring  a  railroad  to  keep  at  a  crossing  not 
dangerous  a  watchman  and  lantern  day  and  night;^  pro- 
hibiting hotel-runners  from  approaching  within  twenty 
feet  of  a  depot,  except  on  the  request  of  a  passenger;^  for- 
bidding the  running  of  any  steamboat  without  a  spark- 
arrester  to  prevent  the  escape  of  sparks,  "as  effectually  as 
the  same  can  be  prevented  by  any  means  known  or  in 
use";'  expelling  a  child  from  school  who  will  not  study 
book-keeping;^  excluding  a  child  from  a  high-school  who 
does  not  pass  in  grammar,  though  it  passes  in  all  other 
branches;'  refusing  to  supply  a  tenant  with  water  because 
•a  former  tenant  is  in  arrears,'"  prohibiting  a  gas  company 
from  opening  paved  streets  to  make  connection  with 
mains;''  prohibiting  licensed  sellers  to  sell  liquors  between 
;six,  p.  M.,  and  six,  a.  m.;'^  prohibiting  sales  without  license 
a,t  temporary  stands  of  refreshments;"  requiring  druggists 
to  return  quarterly  a  statement  by  affidavit  of  quantity 

1  Chaddock  v.  Day,  75  Mich.  527;  '  Atkinson  v.  Groodrich  Trans.  Co., 
13  Am.  St.  Rep.  468.  60  Wis.  141;  50  Am.  Rep.  352. 

2  1   Dillon   on    Municipal    Corpora-        *  Ruleson  v.  Post,  79  111.  567. 
tions,   sec.  262;  citing   Peoria  v.  Cal-         '  Trustees  v.  People,  87  111.  303;  29 
houu,  29  111.  317;  St.  Paul  v.  Coulter,  Am.  Rep.  55. 

12  Minn.  41;  90  Am.  Deo.  278.  ^  Dayton  v.  Quigley,  29  N.  J.  Eq. 

»  Corrigan  v.  Gage,  68  Mo.  541.  77. 

*  Baltimore  v.  Radecke,  49  Md.  217;  "  Comm'rsu.  Gas  Co.,  12  Pa.  St.  318. 
33  Am.  Rep.  239.  "  Vfaxi  v.  Greeneville,  8  Baxt.  228; 

*  Toledo  etc.  R.  R.  Co.  v.  Jackson-  35  Am.  Rep.  700. 

■ville,  67  111.  38;  16  Am.  Rep.  611.  "  Barling  v.  West,  29  Wis,  307;   9 

«  Napman  v.  People,  19  Mich.  352.     Am.  Rep.  576. 
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and  kind  of  intoxicants  sold;'  imposing  a  license  fee  on. 
hucksters;^  forbidding  sale  of  goods  on  Sunday  except  by- 
Jews;'  taxing  every  sale  of  hay  and  produce  five  cents;* 
requiring  exhibitors  at  theaters  to  pay  for  services  of  city 
constable  at  each  exhibition;^  prohibiting  the  vending  of 
vegetables  in  the  streets  without  a  license  costing  twenty- 
five  dollars  a  year;*  prohibiting  auctioneers  from  selling 
except  to  the  highest  bidder;'  prohibiting  one  person  and 
permitting  another  to  carry  on  a  dangerous  business;' 
prescribing  a  penalty  for  every  hour  a  person  shall  keep 
his  wagon  within  the  limits  of  the  market;*  prohibiting 
the  slaughtering  of  animals  on  one's  premises,  unless  it  is 
a  slaughter-house;'"  authorizing  the  sale,  without  notice  to 
the  owner,  of  property  left  on  the  levee  of  the  city  beyond 
a  certain  time;"  limiting  the  speed  of  railroad  trains  to 
four  miles  an  hour,  as  to  a  portion  of  a  railroad,  which, 
although  within  the  city  limits,  runs  for  several  miles 
through  fenced  agricultural  lands  not  thickly  inhabited;'^ 
ordering  negroes  found  out  after  ten,  p.  m.,  to  be  arrested, 
fined,  and  imprisoned;"  prohibiting  any  licensed  auc- 
tioneer from  selling  at  auction  after  sunset;'*  making  it 
punishable  to  use  a  Babcock  fire  extinguisher  at  any  fire;'* 
prohibiting  the  sale  of  fresh  meat  on  the  street  in  less 
quantities  than  one  quarter  of  an  animal,  without  first 
paying  a  license  fee  of  ten  dollars  per  month;'*  an  ordi- 
nance the  eff'ect  of  which  is  to  deprive  the  producers  of 
market  articles  of  their  own  raising  from  selling  their 
produce  at  first  hands  to  consumers  in  the  principal  city 

'  Clinton  v.  Phillips,  58  111.  102;  11         "  Wreford  v.  People,  14  Mich.  41. 
Am.  Rep.  52.  "  Lanfear  v.  Mayor,  4  La.   97;   23 

2  Dunham  v.  Trustees,  5  Cow.  462.  Am.  Deo.  477. 

'  Shreveport  ».  Levy,  26  La.  Ann.        "  Meyers*.  R.  R.  Co.,  57  Iowa,  555; 

671;  21  Am.  Rep.  553.  42  Am.  Rep.  50. 

*  Kip  V.  Paterson,  26   N.  J.  L.  298.         '=  Mayor    v.   Winfleld,    8    Humph. 
"  W^aters  v.  Leech,  3  Ark.  110.  707. 

«  St.  Paul  V.  Traeger,  25  Minn.  248;  '  "  Hayes  v.  Appleton,  24  Wis.  542. 

33  Am.  Rep.  462.  '*  Teutonia  Ins.  Co.  v.  O'Connor,  27 

'  In  re  Martin,  27  Ark.  467.  La.  Ann.  371. 

»  Mayor  v.  Thome,  7  Paige,  261.  '«  Chaddocko.  Day,  75  Mich.  527;  13 

•  Com.  V.  Wilkins,  121  Mass.  356.  Am.  St.  Rep.  468. 
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market,  and  to  compel  them  to  be  sold  by  holders  of  stalls 
at  second  hand,  driving  the  producers  away  from  the  chief 
market  to  remote  places.^ 

The  ordinance  must  be  general.  It  must  not  make  an 
act  done  by  one  person  penal,  and  by  another  innocent. 
It  must  be  fair  and  impartial.^  Thus  in  excercising  its 
power  to  require  adjacent  lot-owners  to  make  local  im- 
provements, the  corporation,  it  has  been  held  in  Tennes- 
see, must  not  act  in  a  partial  and  oppressive  manner; 
therefore  it  cannot  select  particular  individuals  by  name, 
and  require  them  t»  construct  pavements  or  local  improve- 
ments in  front  of  their  lots,  and  omit  others  in  the  same 
improvement  district,  if  this  be  done  without  good  cause 
or  reason  for  the  distinction.^  And  an  ordinance  forbid- 
ding the  sale  of  goods  on  Sunday,  but  excepted  from  its 
operation  those  keeping  their  business  places  closed  on 
Saturday,  is  unconstitutional,  as  giving  to  Jews  a  privilege 
denied  to  others.*  It  must  not  contravene  common  right." 
Thus  in  Connecticut,  it  is  held  that  every  one  has,  pre- 
sumptively, a  common-law  right  to  fish  in  navigable 
rivers,  and  that  though  every  town  may,  by  statute,  have 
the  power  to  make  by-laws  to  regulate  fisheries  of  clams 
and  oysters  within  its  limits,  yet  this  power  does  not  au- 
thorize a  by-law  prohibiting  all  persons,  except  its  own 
inhabitants,  from  taking  shell-fish  in  a  navigable  river, 
within  the  limits  of  such  town;  such  a  by-law,  being  in 
contravention  of  a  common  right,  is  void."     And  thus  the 

'  Hughes  V.   Recorder's   Court,   75  Slack  v.  East  St.  Louis,  85  111.  377;  28 

Mich.  574;  13  Am.  St.  Rep.  475.  Am.  Rep.  619. 

2  White  V.  Mayor,  2  Swan,  364;  Chi-  "  Haydeim.  Noyes,  5  Conn.  391.    But 

cago  V.  Rumpff,  45  111.  90;  92  Am.  Deo.  there  is  no  common  right  to  do  that 

196;  Mayor  v.  Thome,  7  Paige,  261;  which,  by  a  valid  law  or  ordinance,  is 

Municipality  v.  Blineau,  3  La.  Ann.  prohibited;  and  hence  courts  will  not 

688;    Commonwealth    v.    Stodder,    2  declare  an  authorized  ordinance  void 

Cush.  562;  48  Am.  Dec.  679.  because   it   prohibits  what   otherwise 

'  White  V.  Mayor,  2  Swan,  364.  might  lawfully  be  done.    In  discussing 

*  Shreveport  v.  Levy,  26  La.  Ann.  the  subject,  Mr.  Justice  Evans  illus- 

671;  21  Am.  Rep.  553.  trates  it  in  thiswise:  "If  there  was  no 

'  Taylor  v.  Griswold,  14  N.  J.  L.  222;  law  interfering,  the  butcher  might  kill 

Burlington  v.  R.  R.  Co.,  49  Iowa,  144;  his  beeves  and  hogs  in  the  street.     If 
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following  ordinances  have  been  held  void:  Authorizing 
the  sale  of  property  left  by  the  owner  on  the  levee  after  a 
certain  time  without  notice  to  him;^  taxing  wagons  of 
outside  residents  engaged  in  hauling  in  and  out  of  the 
city;^  authorizing  an  arrest  without  a  warrant;'  author- 
izing any  person  refusing,  at  a  fire,  to  obey  any  order 
given  by  a  person  empowered  to  give  directions  to  be 
arrested  and  detained  until  the  fire  is  extinguished.''  It 
must  be  certain  both  in  its  definition  of  the  offense  and 
the  penalty  attached.^  But  a  by-law  is  not  uncertain  be- 
cause the  penalty  is  discretionary  within  certain  limits.* 
The  ordinance  must  not  conflict  with  the  constitution  or 
the  laws  of  the  state.'  A  bj'-law  imposing  a  fine  for  a 
municipal  offense  is  not  invalid  because  such  act  is  also 
punished  by  statute.' 

§  3982.  Methods  of  Passing  Ordinances —  Charter  For- 
malities Essential.  —  The  charter  method  of  passing  an 

the  butcher  could  do  it,  any  man  might,  Collins  v.  Hatch,  18  Ohio,  523:  51  Am. 

and  it  might,  therefore,  be  said  to  be  a  Dec.  465;  Canton  v.  Nist,  9  Ohio  St. 

common  right;  but  when  the  law  pro-  439;  Mayor  v.  NichoUs,   4  Hill,   209; 

hibited  it,  it  was  no  longer  a  common  Robinson  v.  Mayor,  1  Humph.  1 56;  34 

right:  City  Council  v.  Ahrens,  4  Strob.  Am.  Dec.  625;  Burlington  v.  Kellar,  18 

241.  Iowa,  65;  Mayor  v.  Vickers,  3  Cold. 

'  Lanfear  v.  Mayor,   4  La.   97;  23  205;  Indianapolis  v.  Gas  Co.,  66  Ind. 

Am.  Dec.  477.  396;  Livingston  v.  Albany,  41  Ga.  22; 

^  St.  Charles  v.  Nolle,  51  Mo.   122;  Mayor  v.  Hussey,  21  Ga.  80;  68  Am. 

11  Am.  Rep.  440;  Memphis  u.Battaile,  Dec.    452;    111.    Cent.    R.    R.    Go.    v. 

8  Heisk.  254.  Bloomington,  76  111.  447;  Hospital  v. 

s  Knoxville  v.  Vickers,  3  Cold.  205j  Luzerne,  84  Pa.  St.  59;  Wood  v.  Brook- 

Judson  V.  Reardon,  16  Minn.  431.  lyn,  14  Barb.  425;  State  v.  Hardy,  7 

*  Judsou  V.  Reardon,  16  Minn.  431.  Neb.  377;  Judsonjj.  Reardon,  16  Minn. 

*  McCounell  v.  Jersey  City,  39  N.  J.  435;  Vance  v.  Little  Rock,  30  Ark. 
L.  42;  Mayor  of  Mobile  v.  Yuille,  3  435.  But  a  corporation  may,  in  some 
Ala.  137;  36  Am.  Dec.  441.  cases,  consistently  with  general  law, 

*  Huntsville  v.  Phfilps,  27  Ala.  55.  further  regulate  by  ordinance  subjects 
An  ordinance  provided  for  the  con-  already  regulated  by  statute:  Huddle- 
struction  of  a  sewer  named,  in  its  son  v.  Ruffin,  6  Ohio  St.  604;  Rogers  v. 
description  of  the  course  of  the  sewer,  Jones,  1  Vi''end.  237;  State  v.  Welch, 
thi^e  several  curves  between  two  36  Conn.  215.  The  statutes  of  the 
given  points,  without  giving  the  radii  state  license  certain  persons  within  a 
of  the  curves.  Held,  that  the  ordinance  town  to  sell  intoxicating  liquors.  The 
was  not  void  for  uncertainty,  as  the  by-law  of  the  town  prohibits  the  sale 
curves  were  only  for  very  short  dis-  of  liquors.  The  ordinance  is  void: 
tances,  and  could  be  located  without  Robinson  ».  Mayor,  1  Humph.  156;  34 
difficulty:   Hyde  Park   v.  Borden,  94  Am.  Dec.  625. 

111.  26.  *  Rogers  v.  Jones,  1  W^end.  237;  19 

'  Marietta  v.  Fearing,  3  Ohio,  427;    Am.  Deo.  493. 
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ordinance  must  be  followed.'  Where  it  is  required  to  be 
published  before  it  goes  into  effect,  no  penalty  can  be  en- 
forced under  it  until  so  published.^  "Where  the  legislature 
directs  the  manner  of  publishing  the  proceedings  of  a  city 
council,  they  can  be  published  la  no  other  way.' 

§  3983.     Power  to  Impose  Fines  and  Penalties.  —  The 

corporation  has  an  implied  power  to  enforce  its  ordi- 
nances by  imposing  fines  on  those  who  break  them.*  It 
may  make  the  amount  of  the  fine  discretionary;  as,  for 
example,  "  not  exceeding  fifty  dollars";^  or  it  may  increase 
the  penalty  for  a  second  or  third  offense.*  But  where  the 
charter  prescribes  the  manner  of  enforcing  ordinances, 
the  corporation  cannot  inflict  other  punishments.'  A 
penalty  cannot  be  recovered  for  the  violation  of  a  city 
ordinance  without  proof  to  the  jury  of  the  existence  of  the 
ordinance.' 

§  3984.  Power  of  Forfeiture  must  be  Expressly  Con- 
ferred. —  A  corporation  under  a  general  power  tb  make 
by-laws  cannot  make  a  by-law  ordaining  a  forfeiture  of 
property.  To  warrant  the  exercise  of  such  an  extraordi- 
nary authority  by  a  local  and  limited  jurisdiction,  the 
rule  is  reasonably  adopted  that  such  authority  must  be 
expressly  conferred  by  the  legislature.'     And  where  this 

'  City  of  Louisville  v.  Hyatt,  2  B.  "  Butchers'  Co.  v.  Bullock,  3  Bos.  & 

Mon.   177;   36  Am.   Dec.   594;  People  P.  434. 

V.  Schroeder,  76  N.  Y.  160;  Danville  '  Kirk  v.  Nowill,  1  Term  Rep.  118; 

V.  Shelton,  76  Va.  325;  State  v.  Jersey  Hart  v.  Mayor,  9  Wend.  571;  24  Am. 

City,  25  N.  J.  L.  307;  Sanes  v.  King,  Deo.    165;  Bolte   u.   New  Orleans,   10 

40  Conn.   298;  State  v.   Carr,   1   Mo.  La.  Ann.  321;  Grand  Rapids  y.  Hughes, 

App.  490.  15  Mich.  54. 

•'  Blanchard  v.  Bissell,    1 1   Ohio  St.  »  Stevens  v.  Chicago,  48  111.  498. 

96;  Striker  v.  Kelly,  7  Hill,  9;  Elmen-  '  1    Dillon   on   Municipal   Corpora- 

dorf  V.  Mayor,   25  Wend.  693;  Wain  tions,  sec.  279;  citing  Kirk  v.  Nowill, 

V.  Philadelphia,  90  Pa.  St.  330.  1  Term  Rep.  118,  124;  Hart  v.  Mayor 

'State  V.  Mayor  etc.  of  Hoboken,  etc.  of  Albany,  9  Wend.  571;  24  Am. 

38  N.  J.  L.  110.  Deo.  165;  2  Kyd  on  Corporations,  110; 

*  State   1).  Cleveland,   3  R.   I.   117;  Willcock  on  Municipal  Corporations, 

Fisher  v.    Harrisburg,    3   Grant   Cas.  180,  pi.  449;  Augell  and  Ames  on  Cor- 

291;  Trigally    v.    Memphis,   6    Cold,  porations,  sec.  360;  Cotter  v.  Doty,  5 

382;  Mayor  of  Mobile  v.  Yuille,  3  Ala.  Ohio,  394;  White  v.  Tallman,  26  N.  J. 

137;  36  Am.  Dec.  441.    Contra,  Farna-  L.    67;  Phillips  v.    Allen,  41   Pa.   St. 

-worth  V.  Pawtucket,  13  R.  I.  83.  481;  82  Am.  Dec.  486;  Rost  v.  Mayor, 

"  Mayor  *.  Phelps,  27  Ala.  55.  15  La.  129;  35  Am.  Deo.  186. 
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power  is  expressly  given,  it  can  only  be  exercised  after 
due  notice  and  hearing.^  A  by-law  directing  a  penalty  to 
be  levied  by  distress  and  sale  or  forfeiture  of  goods  is 
void.''  The  power  to  fine  does  not  include  a  power  to  for- 
feit.' 

§3985.  Power  to  Imprison.  —  "In  this  country  it  is 
not  unusual  to  provide,  in  the  organic  act  of  municipal 
corporations,  that  if  fines  for  violation  of  by-laws  or  ordi- 
nances are  not  paid,  the  offender  may  be  committed  to 
prison  for  a  limited  period.  And,  in  respect  to  some 
offenses  public  in  their  character,  the  power  to  imprison 
in  the  first  instance  is  often  conferred.  It  is  scarcely 
necessary  to  add  that  unless  the  authority  be  plainly 
given  it  does  not  exist,  and  when  given,  before  it  can  be 
exercised,  there  must  be  a  judicial  ascertainment  by  a  com- 
petent tribunal  or  magistrate  of  the  guilt  of  the  party."  * 
Power  conferred  upon  a  municipal  corporation  to  punish 
offenders  against  its  ordinances,  by  fine  or  imprisonment, 
does  not  include  authority  to  coerce  the  payment  of  a  fine 
by  imprisonment.'  A  city  ordinance  prescribing  a  term 
of  imprisonment  which  may  but  does  not  necessarily  ex- 
ceed that  authorized  by  the  constitution  may  be  enforced 
within  the  constitutional  limit.*  Under  a  constitutional 
provision  against  imprisonment  for  debt,  "except  for 
non-payment  of  tines  and  penalties  imposed  for  violation 
of  law,"  a  city  may  imprison  an  offender  for  failure  to 
pay  a  fine  imposed  for  violation  of  a  city  ordinance."  An 
ordinance  providing  for  a  fine  and  imprisonment  is  not 

1  Cotter  V.  Doty,  5  Ohio,  384;  wealth,  3  Penr.  &  W.  253;  New  Orleans 
Rosebaugh  v.  Saffin,  10  Ohio,  32;  v.  Costello,  14  La.  Ann.  37;  Burling- 
Lanfear  v.  Mayor,  4  La.  97;  23  Am.  ton  v.  Kella,  18  Iowa,  59;  Ex  parte 
Dec.  477;  Donovan  v.  Vicksburg,  29  Burnett,  30  Ala.  461;  Huddleson  v. 
Miss.  247.  Ruffin,  6  Ohio  St.  604. 

2  White  V.  Tallman,  26  N.  J.  L.  67.         °  Brieswiek  v.  Mayor  etc.  of  Bruna- 
s  Heise  v.   Town   Council,   6  Rich,     wick,  51  Ga.  639;  21  Am.  Rep.  240. 

404.  '  Keokuk  v.  Dressell,  47  Iowa,  597. 

'  1  Dillon  on  Municipal  Corpora-  '  Ex  parte  Kiburg,  10  Mo.  App. 
tious,   sec.   287;  Barter  v.   Common-    442. 
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to  be  deemed  wholly  void  because  that  part  providing  for 
imprisonment  is  unlawful.* 


§  3986.  Who  Bound  by  Ordinances  —  Territorial  Ex- 
tent.—  Municipal  ordinances  bind  both  inhabitants  and 
strangers  or  non-residents  coming  within  the  municipal- 
ity.*     A  city  ordinance  designed    for  the  city  at  large 


'  Cooper  V.  District  of  Columbia,  4 
McAr   250 

■'  Heland  v.  Lowell,  3  Allen,  407;  81 
Am.  Deo.  670;  Whitfield  v.  Longest, 
6  Ired.  268;  approving  Pierce  v.  Bart- 
ram,  Cowp.  269.  In  Vandine,  Peti- 
tioner, 6  Pick.  189,  17  Am.  Dec.  351, 
the  court  said:  "Some  by-laws  are 
binding  upon  strangers  as  well  as  upon 
the  inhabitants  or  members  of  the  cor- 
poration, and  some  are  not.  The  dis- 
tinction is  between  corporations  united 
as  a  fraternity  for  the  purposes  of 
business,  having  no  local  jurisdiction, 
and  corporations  having  a  territorial 
jurisdiction;  the  former  have  not,  but 
the  latter  have,  power  to  make  by-laws 
binding  upon  strangers.  Tor  example, 
a  by-law  of  the  corporation  of  Trinity 
House  'that  every  mariner,  within 
twenty-four  hours  after  anchorage  in 
the  Thames,  put  his  gunpowder  on 
shore,  does  not  bind,  because  the  cor- 
poration has  no  jurisdiction  upon  the 
Thames ' :  Com.  Dig. ,  tit.  By-law,  c.  2. 
In  the  case  of  Dodwell  v.  Univ.  of  Ox- 
ford, 2  Vent.  33,  the  chancellor's  court 
of  the  university  made  a,  by-law  that 
whoever,  privileged  or  not  privileged, 
should  be  taken  walking  in  the  streets 
at  nine  o'clock  at  night,  having  no 
reasonable  excuse,  by  the  proctor,  etc., 
should  forfeit,  etc.  And  it  was  held 
that  the  corporation  could  not  make 
a  by-law  binding  upon  any  who  were 
not  of  their  body.  They  went  beyond 
their  jurisdiction,  which  could  not  be 
considered  as  extending  to  the  inhabi- 
tants of  Oxford  who  were  not  scholars. 
Regard  is  to  be  had  to  the  nature  of 
the  incorporation;  if  it  is  a  banking 
incorporation,  for  example,  their  by- 
laws must  be  conlined  to  the  proper 
mode  of  conducting  their  affairs. 
Where  the  corporation  has  a  local 
jurisdiction,  their  by-laws  aflfect  all 
who  come  within  it;  for  example,  the 


by-law  of  the  city  of  Loudon,  that  no 
citizen,  freeman,  or  stranger  should 
expose  any  broadcloth  to  sale  within 
the  city  before  it  should  be  brought 
to  Blackwell  Hall  to  be  examined 
whether  it  were  salable  or  not,  was 
held  binding  upon  strangers  as  well 
as  citizens:  5  Co.  63.  So  in  Pierce  v. 
Bartrum,  Cowp.  269,  a  by-law  of  the 
mayor  and  common  council  of  the  city 
of  Exeter,  that  no  person  should 
slaughter  beasts  or  keep  swine  within 
the  walls  of  the  city,  was  held  good 
against  the  defendant,  who  was  not 
free  of  the  city,  but  only  residing 
there.  He  was  considered  as  an  in- 
habitant pro  hac  vice.  So  where  the 
corporation  has  jurisdiction  over  all 
of  the  same  trade  or  profession  within 
certain  limits,  as  the  College  of  Physi- 
cians has  for  seven  miles  round  Lon- 
don, whose  by-laws  regulating  the 
practice  of  physics  are  binding  upon 
all  within  those  limits.  The  by-laws 
which  are  made  by  corporations  having 
a  local  jurisdiction  are  to  be  observed 
and  obeyed  by  all  who  come  within 
it,  in  the  same  manner  as  aliens  and 
strangers  within  the  commonwealth 
are  bound  to  know  and  obey  the  laws 
of  the  land,  notwithstanding  they  may 
not  know  the  language  in  which  they 
are  written.  They  receive  the  bene- 
fits arising  from  the  municipal  arrange- 
ments, and  are  presumed  to  assent  to 
them,  upon  the  same  principle  which 
requires  from  them  a  temporary  al- 
legiance to  the  state  tor  the  protection 
it  affords  to  them  during  their  resi- 
dence." One  who  lived  half  a  mile 
from  Knoxville  let  his  hogs  run  at 
large.  He  knew  of  the  existence  of  a 
city  ordinance  under  which  the  hogs 
were  taken  up  and  impounded.  Held, 
that  the  ordinance  was  valid,  and  was 
applicable  to  the  case:  Knoxville  v. 
King,  7  Lea,  441. 
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operates  throughout  its  actual  boundaries,  and  is  not 
affected  by  the  fact  that  these  are  enlarged  from  time  to 
time/  One  part  of  the  city  may  be  exempted  from  the 
operation  of  a  by-law  without  afl'ecting  its  validity  as  to 
the  remainder.* 


§  3987.     Ordinances  as  to  Public  Health  — In  General. 

—  Ordinances  to  preserve  the  public  health  and  safety  are 
within  the  implied  powers  of  a  municipal  corporation.' 
And  power  to  legislate  on  this  subject  is  generally  granted 
to  them  in  express  words.  Thus  an  ordinance  prohibiting 
any  but  licensed  persons  from  removing  the  house  dirt  and 
offal  from  the  city  was  sustained  as  a  law  for  the  public 
health.^  So  ordinances  are  valid  prohibiting  the  erection 
and  maintenance  of  private  hospitals;"  punishing  the  sell- 
ing of  milk  without  a  license;"  compelling  boats  with 
vegetables    or   putrid  substances    coming  from   diseased 


'  St.  Louis  Gas-light  Co.  v.  St.  Louis, 
i6  Mo.  121. 

2  Goddard,  Petitioner,  16  Pick.  504; 
28  Am.  Deo.  259. 

*  Zulstra  V.  Corporation,  1  Bay, 
382. 

*  Vandine,  Petitioner,  6  Pick.  190; 
,17  Am.  Dec.   351;  the  court   saying: 

"The  great  object  of  the  city  is  to 
preserve  the  health  of  the  inhabitants. 
To  attain  that,  they  wisely  disregard 
any  expense  which  is  deemed  to  be 
requisite.  They  might  probably  have 
these  offensive  substances  carried  out 
of  the  city  without  any  expense,  if 
they  would  permit  the  people  from 
the  country  to  take  them  away  at  such 
times  and  in  such  manner  as  would 
best  accommodate  them.  Every  one 
will  see  that  if  this  business  were  thus 
managed,  there  would  be  continual 
moving  nuisances  at  all  times,  and  in 
all  the  streets  of  the  city,  breaking  up 
the  streets  by  their  weight,  and  poi- 
soning the  air  with  their  effluvia.  It 
is  obvious  that  the  object  and  inter- 
est of  the  city,  and  those  of  the  car- 
men, in  this  concern,  are  extremely 
different.  But  it  is  contended  that 
the  city  authorities  may  regulate 
strangers  and  unlicensed  persons,  in 


regard  to  the  number  of  horses  and 
kind  of  carts  to  be  employed,  just  as 
well  as  they  can  carts  and  the  conduct 
of  the  licensed  persona.  It  seems,  to 
us,  however,  that  the  city  authority 
has  judged  well  in  this  matter.  They 
prefer  to  employ  men  over  whom  they 
have  an  entire  control  by  night  and 
by  day,  whose  services  may  be  always 
had,  and  who  will  be  able  from  habit 
to  do  this  work  in  the  best  possible 
way  and  time.  Practically  we  think 
the  main  object  of  the  city  government 
will  be  better  accomplished  by  the 
arrangement  they  have  adopted,  than 
by  relying  upon  the  labor  of  others, 
against  whom  the  government  would 
have  no  other  remedy  than  by  a  suit 
for  a  breach  of  contract.  The  sources 
of  contagion  and  disease  will  be  speed- 
ily removed  in  small  loads,  which  will 
not  injure  the  pavements,  nor  annoy 
the  inhabitants.  We  are  all  satisfied 
that  the  law  is  reasonable,  and  not 
only  within  the  power  of  the  govern- 
ment to  prescribe,  but  well  adapted  to 
preserve  the  health  of  the  city. " 

*  Milne  v.  Davidson,  5  Mart.,  N.  S., 
410;  16  Am.  Dec.  189. 

"People  V.  MulhoUand,  82  N.  Y. 
324;  37  Am.  Rep.  568. 
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places  to  anchor  in  the  river  until  examined  bj'  the  city- 
physician;'  prohibiting  the  keeping  of  swine  within  the 
city  limits;^  prohibiting  the  removal  of  the  contents  of 
privies  except  by  licensed  persons;'  abolishing  wells  in 
its  streets,  without  compensation  to  lot-owners;*  prohibit- 
ing the  boiling,  rendering,  or  steaming  of  the  carcasses  of 
dead  animals  within  certain  limits  in  the  city.* 

Power  to  enact  ordinances  for  the  "well  regulation,  in- 
terest, health,  cleanliness,  convenience,  and  advantage  of 
the  corporation,"  and  to  compel  the  abatement  of  nui- 
sances, does  not  authorize  an  ordinance  prohibiting  swine, 
cattle,  horses,  etc.,  from  running  at  large.*  A  charter 
authority  to  make  ordinances  to  "secure  the  health,  peace, 
and  improvement "  of  a  city  does  not  warrant  an  ordi- 
nance enjoining  the  closing  of  stores  on  Sunday,  that  act 
being  forbidden  by  the  general  law.'  Under  a  charter 
authorizing  a  city  to  pass  ordinances  "necessary  and 
proper  to  preserve  the  health  and  comfort  of  the  town," 
it  has  no  authority  to  prohibit  or  punish  a  breach  of  the 
peace.' 

§3988.  Public  Safety— In  General.  —  The  corpora- 
tion, to  guard  the  public  safety,  may  pass  ordinances  re- 
quiring gunpowder  to  be  stored  in  quantities  only  in  the 
public  magazine;''  prohibiting  the  erection  of  wooden 
buildings  within  certain  limits,*"  and  the  throwing  of 
heavy  articles  from  the  upper  stories  of  buildings  into 
the  streets;"  requiring  hoistways  in  buildings  to  be  in- 
closed;'^  requiring  a  creek  or   watercourse   to    be   filled 

'  Dubois  V.  Augusta,  Dud.  (Ga. )  30.  *  Raleigh  v.  Dougherty,  3  Humph. 

2  Commonwealth  v.  Patch,  97  Mass.  11;  39  Am.  Dec.  149. 

221.  °  Vi^illiams  v.  Augusta,  4  Ga.  509. 

«  Boehm  v.  Baltimore,  61  Md.  259.  '»  City  Council  v.  Elford,  1  MoMuU. 

'  Ferrenbaoh  v.  Turner,  86  Mo.  416;  234;  Wadleigh  v.  Gilman,  12  Me.  403; 

56  Am.  Rep.  437.  28  Am.  Dec.  188. 

'  Missouri  v.  Fisher,  52  Mo.  174.  "  1    Dillon  on   Municipal   Corpora- 

«  Collins  V.  Hatch,  18  Ohio,  523;  51  tions,  sec.  338. 

Am.   Dec.  465.  "  Mayor     etc.     of    New    York    v. 

-■  Corvallis  v.  Carlile,  10  Or.  139;  45  Williams,   15  N.  Y.  502;  Johnson,  J., 

Am.  Rep.  134.  saying:  "The  danger  is  not  confined 
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up;'  providing  that  the  owner  of  a  vicious  dog  which  should 
bite  any  person  shall  be  fined  one  hundred  dollars;-  re- 
quiring a  flag-man  at  railroad  crossing  and  lamp  at  night;" 
prohibiting  cattle  from  running  at  large;''  forbidding  the 
keeping  of  gunpowder  over  certain  quantities,  and  then 
only  in  copper  .canisters;'  regulating  the  opening  and 
closing  of  draw-bridges;"  punishing  a  person  obstructing 
the  running  of  street-cars  by  standing  teams;'  requiring 
hackmen  at  railroad  depots  to  obey  the  orders  of  police- 
oflicers;'  ordering  the  closing  of  places  where  intoxicating 
liquors  are  sold  at  10  or  10:30,  p.  m.,'  or  at  9,  p.  m.;'°  pun- 
ishing vagrants;"  prohibiting  the  building  of  awnings;'^ 
ordering  the  arrest  and  punishment  of  persons  found  in- 
toxicated;" regulating  the  moving  of  trains  in  city  streets;" 
requiring  a  railroad  corporation  to  keep  a  flag-man  to  give 
warning  to  travelers  at  the  crossing  of  its  railroad  track 
on  a  designated  street,  and  to  have  gates  erected  at  such 
crossing; ''  annexing  a  penalty  to  the  offense  of  persons 
other  than  passengers  getting  on  or  off  of  engines  and 
cars;'"  prohibiting  the  driving  of  horses  in  carts,  wagons, 
etc.,  on  a  trot  or  gallop,  in  the  streets;"  prescribing  the 
manner  in  which  buildings  used  as  laundries  shall  be 
constructed." 

to  the  owner  and  ordinary  ooeupanta        *  Chicago  v.  McGinn,  51  111.  266;  2 

of    the    building.     The   ordinance   in  Am.  Rep.  295. 

that  respect  stands  on  the  same  foot-         '  State  ?;.   Foley,  31   Iowa,    527-    7 

ing  as  a  regulation  prohibiting  a  well  Am.  Rep.  166. 

or  cistern  in  a  man's  yard  unprotected        '  St.  Paul  v.  Smith,  27  Minn.  364. 

by  curb  or  cover,  the  reasonableness         '  State    v.    Welch,    36    Conn.    2155 

of  which  could  not   be   doubted.     In  Staates  v.  Washington,  44    N.   J.   L. 

case    of    fire,    these    openings   would  605;  43  Am.  Rep.  402. 

tend  directly  and  powerfully  to  allow         '"  Smith  v.  Mayor,  3  Head,  245.     Or 

the  fire  to  extend  through  all  parts  of  a  restaurant  after  ten,  p.  m.  ;  State  v. 

the  building,  and   if  left  uncovered.  Freeman,  38  N.  H.  426. 

would    also   tend  to   endanger   those         "  St.  Louis  v.  Bentz,  11  Mo.  61. 

whom  duty  might  require  to  enter  to        '^  Pedrick  v.  Bailey,  12  Gray,  161. 

effect  the  extinguishment  of  the  fire."         "  Bloomfield  v.  Trimble,   54   Iowa, 

'  Baker  v.  Boston,  12  Pick.  184;  22  399;  37  Am.  Rep.  212. 
Am.  Deo.  421.  "  Pennsylvania  R.  R.  Co.  v.  Jersey 

»  Com.  i,.  Stefifee,  7  Bush,  161.  City,  47  N.  J.  L.  286. 

'  Delaware   etc.  R.  R.  Co.   u.  East        ^^  Pennsylvania   Co.   v.  Stegemeier, 

Orange,  41  N.  J.  L.  127.  118  Ind.  305;  10  Am.  St.  Rep.  136. 

*  Commonwealth  •«.  Bean,  14  Gray,        '*  Bearden  v.  Madison,  73  Ga.  184. 
32.  "  Com.  V.  Worcester,  3  Pick.  462. 

'  Williams  v.  Augusta,  4  Ga.  509.  "  Ex  parte  White,  67  Cal.  102. 
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Under  a  power  to  "regulate  and  license,"  and  "to  pre- 
serve peace  and  good  order,  and  prevent  vice  and  immor- 
ality," a  city  may  not  prohibit  the  sale  of  intoxicants  on 
Sunday,  when  the  legislature  has  prohibited  such  sale 
generally.*  A  city  charter  granting  "full  power  and 
authority  over  all  matters  of  police,"  and  to  establish 
ordinances  for  "the  good  government,  welfare,  and  har- 
mony of  said  city,"  does  not  warrant  the  punishment  by 
the  city  of  an  offense  which  is  a  crime  against  the  state.* 
A  city  charter  creating  a  department  for  the  preservation 
and  promotion  of  the  health  of  the  city,  with  power  to 
regulate  and  control  the  manner  of  erecting  buildings, 
but  conferring  no  general  police  powers,  nor  any  power 
concerning  the  general  welfare,  does  not  justify  an  ordi- 
nance requiring  the  outer  walls  of  buildings  to  be  of  a 
specified  thickness.' 

§  3989.  Burials  and  Cemeteries. —  The  city  may,  by 
ordinance,  regulate  the  burial  of  the  dead,  and  prevent 
the  establishment  of  burial-grounds  within  its  limits,* 
provided  the  restraint  is  reasonable.*  The  authorities  of 
a  city  have  no  power  to  prohibit  the  establishment  of 
cemeteries  or  burying-grounds  outside  of  the  city  limits, 
nor  have  they  any  control  over  them  when  so  estab- 
lished."  It  is  the  duty  of  a  municipal  corporation  to 
maintain  public  burial-grounds  and  to  bury  paupers,  and 
the  expense  attendant  on  the  discharge  of  this  duty 
should  be  apportioned  among  all  the  corporators.' 

§  3990.  Nuisances  Generally.  —  The  corporation  has  a 
wide  power  to  prevent  and  abate  nuisances.*     The  corpo- 

'  Loeb  V.  Attica,    82   Ind.    175;   42  Com.  «.  Fahey,  5  Ciish.  408;  Presby- 

Am.  Rep.  494.  teriau  Church  v.  Mayor,  5  Cow.  538. 

'^  Ex  parte  Bourgeois,  60  Miaa.  663;  See   ante.  Title   Personal   Property 

45  Am.  Rep.  420.  Dead  Bodies  —  Burial. 

*  State  etc.  v.  Paterson,  45  N.  J.  L.         '  Austin  v.  Murray,  16  Pick.  121. 
310;  46  Am.  Rep.  772.  «  Begein  v.  Anderson,  28  Ind.  79. 

*  City  Council  v.  Baptist  Church,  4        '  Beroujohn  v.  Mobile,  27  Ala.  58. 
Strob.  306;  Bogert  v.  Indianapolis,  13        '  Kennedy  v.  Phelps,   10  La.   Ann. 
Ind.    134;   Coatea   v.  Mayor,  7    Cow.  227;  Gregory  v.  R.  R.  Co.,  40  N.  Y. 
585;  Com.  v.  Goodrich,  13  Allen,  546;  273;  Tanner  v.  Trustees,  5  Hill,  121; 
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ration  of  a  city  may  abate  a  public  nuisance  erected 
within  its  jurisdiction,  though  no  authority  for  that  pur- 
pose is  expressly  given  by  the  charter.'  Ordinances  have 
been  sustained  by  the  courts  pronouncing  steamboats 
emitting  dense  smoke  to  be  a  nuisance;''  prohibiting  the 
erection  of  a  livery-stable  on  any  block  of  the  city  with- 
out the  consent  of  the  owners  of  one  half  of  the  ground 
in  any  such  block;*  prohibiting  the  delivering  of  a  dis- 
course on  Boston  Common  without  leave  of  the  committee 
of  the  council  in  charge  of  the  public  grounds;*  regulat- 
ing and  restraining  itinerant  musicians  in  the  streets  and 
public  places  of  the  city;"  prohibiting  the  use,  in  cities 
and  towns  of  a  certain  size,  of  any  building  not  then  so 
in  use  for  carrying  on  the  "business  of  slaughtering 
cattle,"  sheep,  or  other  animals,  or  for  melting  or  render- 
ing establishments,  or  for  other  noxious  and  offensive 
trades  or  occupations,"  without  the  permission  of  the 
maj'or;*  declaring  to  be  nuisances  "all  steam  grist-mills, 
saw-mills,  or  other  machinery  run  by  steam,  contained 
....  in  buildings  ....  wholly  or  in  part  of  wood,  which 
establishment,  by  reason  of  the  defect  or  dilapidation  of 
the  buildings,  the  defective  construction  of  the  machinery, 
the  worn-out  condition  of  the  boiler,  or  any  other  cause, 
are,  or  shall  hereafter  become,  dangerous  to  persons  or 
property,"^  But  it  cannot  declare  that  a  nuisance  which 
is  not  a  nuisance.'     Thus   an   ordinance   declaring:  "all 

40  Am.  Dec.   337;  Goddard  v.  Jack-  'Roberts  v.  Ogle,   30  III.   459;    83 

sonville,    15   111.    588;    60    Am.   Dec.  Am.  Dec.  201;  Crosby   v.  Warren,    1 

773.  Eich.    385;    Salem  v.   R.   R.  Co.,  98 

'  Hart  V.  Mayorof  Albany,  9  Wend.  Mass.  431;  96  Am.  Dec.  650;  Dingley 

571;  24  Am.  Dec.   165;  Coe  w.  Shultz,  v.  Boston,  100  Mass.   544;  Mexford  w. 

47  Barb.  64.  People,    14  Mich.   41;   see  Chicago  u. 

2  Harmon  v.    Chicago,   110  111.  400;  Laflin,  49  111.   172;  Yates  v.   Milwau- 

51  Am.  Rep.  698.  kee,     10    Wall.     497;    Mr.     Justice 

'States.  Beattie,  16  Mo.  App.  131.  Miller  saying:   "  But  the  mere  declara- 

*  Commonwealth  v.  Davis,  140  Mass.  tion  by  the  city  council  that  a  certain 
485.                                               '  structure  was  an  encroachment  or  ob- 

*  Commonwealth    v.    Plaisted,     148  struction    did    not    make    it    so,  nor 
Mass.  375;  12  Am.  St.  Rep.  566.  could  such  declaration  make  it  a  nui- 

*  Watertown  v.    Mayo,     109   Mass,  sance  unless  it  in  fact  had  that  char- 
315;  12  Am.  Rep.  694.  aoter.     It  is  a  doctrine  not  to  be  toler- 

'  Green  v.  Lake,  60  Miss.  451.  ated  in  this  country  that  a  municipal 
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public  picnics  and  open-air  dances"  within  its  limits  to 
be  nuisances  is  void.'  So  is  a  city  ordinance  forbidding 
the  working  of  convicts  upon  the  streets  and  declaring  it 
a  nuisance.^  So  is  a  village  ordinance  forbidding  the 
erection  of  any  wooden  buildings  within  certain  limits.' 
Obstructions  in  a  street,  necessitated  by  the  erection  of  a 
building,  and  not  unreasonably  prolonged,  are  not  a  nui- 
sance.* Under  a  power  to  prevent  and  remove  nuisances 
and  regulate  the  places  where  offensive  trades  are  carried 
on,  a  city  may  not  prohibit  the  operation  of  lime-kilns.'^ 
The  charter  of  a  town  which  confers  upon  the  authorities 
the  power  of  "  removing  nuisances  "  does  not  authorize 
them  to  demolish  a  building  where  the  nuisance  is  not 
caused  by  the  building  itself,  but  by  the  persons  who  re- 
sort there." 

Illustrations. — A  city  charter  authorized  the  council  "to 
prevent  and  suppress  opium-smoking,  and  houses  or  places 
kept  therefor,  and  to  punish  any  keeper  of  such  house  or  place, 
or  person  who  smokes  therein  or  frequents  the  same."  Held, 
that  opium-smoking,  to  be  punishable,  must  be  done  in  a  house 
or  place  kept  for  that  purpose:  Ex  "parte  Ah  Lit,  26  Fed.  Rep. 
512.  A  power  was  given  to  a  common  council  to  make  ordi- 
nances for  the  suppression  of  gambling-houses,  "  and  such 
other  by-laws  and  ordinances  for  the  peace  and  good  order  of 
said  town,  as  they  may  deem  expedient,"  not  repugnant  to  the 
constitution  and  laws.  Held,  that  an  "  ordinance  for  the  sup- 
pression of  gambling  "  prohibiting  the  keeping  of  a  room  "  in 
which  playing  at  billiards  or  other  game  is  permitted  for  hire, 
ardent  spirits,"  etc.,  was  invalid:  Breninger  v.  Belvidere,  44 
N.  J.  L.  350. 

corporation,    without      any     general  '  Poyer  v.  Des  Plaiues,  18  HI.  App. 

laws,  either     of    the   city  or   ot   the  225. 

state,    within   which   a    given   struo-  '■'  Ward  v.  Little  Koek,  41  Ark.  526; 

ture   can     be    shown    to    be    a    nui-  48  Am.  Rep.  46. 

sance,   can,    by   its   mere   declaration  "  Waupun  v.  Moore,   34  Wis.   450; 

that  it  is  one,  subject  it  to  removal  by  17  Am.  Rep.  446. 

any  person  supposed  to  be  aggrieved,  *  State  v.  Omaha,    14  Neb.   265;   45 

or  even  by  the  city  itself.     This  would  Am.  Rep.  108. 

place    every    house,    every  business,  '  State  v.  Mott,  61  Md.  297;  48  Am. 

and  all  the  property  of   the  city,  at  Rep.   105. 

the  uncontrolled  will  of  the  temporary  '  Miller  v.  Buroh,    32  Tex.    209;    5 

local  authorities."  Am.  Rep.  242. 


6255  ORDINANCES    AND   BY-LAWS.  §  8991 

§3991.  Bawdy-houses.  —  Power  "to  suppress  bawdy- 
houses  "  gives  the  corporation  autliority  to  adopt  by  ordi- 
nance, the  proper  means  to  accomplish  the  end;  and 
among  the  methods  which  may  be  adopted  is  one  for- 
bidding the  owners  of  houses  from  renting  or  letting  the 
same  for  this  purpose,  or  with  knowledge  that  they  are  to 
be  thus  used.'  But  power  to  the  common  council  of  a 
city  "  to  make  all  such  by-laws  and  ordinances  as  it  may 
deem  expedient  for  the  purpose  of  preventing  and  s'up- 
pressing  houses  of  ill-fame  "  does  not  authorize  the  council 
to  decide  that  a  given  house  is  kept  for  that  purpose;  nor  if 
kept  for  that  purpoes,  does  it  authorize  the  council  to  order 
it  to  be  demolished.''  An  ordinance  against  keeping  a 
bawdy-house  is  within  the  powers  conferred  upon  a  muni 
eipal  corporation  whose  charter  authorizes  "by-laws  and 
regulations  ....  for  preserving  peace,  order,  and  good 
government."'  Under  powers  to  "suppress  and  restrain  " 
disorderly  houses,  and  to  enact  ordinances  to  "  improve 
the  morals  and  order"  of  the  community,  a  city  cannot 
enact  an  ordinance  declaring  the  keeping  of  a  disorderly 
house  a  misdemeanor  punishable  by  fine  and  imprison- 
ment.* A  penal  ordinance  absolutely  forbidding  any 
prostitute  or  lewd  woman  to  reside  in,  stay  at  or  in,  or 
inhabit  any  room,  house,  or  place  in  a  city,  and  forbid- 
ding the  renting  of  any  such  premises  to  such  persons,  is 
void.*  So  is  an  ordinance  punishing  as  a  crime  the  mere 
presence  in  or  return  to  the  corporate  limits  of  a  public 
prostitute,  although  the  statute  authorizes  such  corpora- 
tion to  pass  ordinances  to  punish  persons  for  lewd  and 
lascivious  behavior  in  the  streets  or  other  public  places, 
and  to  suppress  bawdy  and  assignation  houses,  and  inde- 
cent and  disorderly  conduct.* 

'  1  Dillon  on  Municipal  Corporations,        '  State  v.  Williams,  11  S.  C.  288. 
sec.  310;  Childress  v.  Mayor,  3  Sneed,        *  Chariton  v.  Barber,  54  Iowa,  360; 

347;    or    imposing    penalties  on    the  37  Am.  Rep.  209. 
keepers  of  such:  McAlister  v.  Clark,        *  Milliken  v.  City  Council,  54  Tex. 

33  Conn.  91.  388;  38  Am.  Rep.  629. 

2  Wrelch  V.  Stowell,  2  Doug.  (Mich.)        «  Paralee  v.  Camden,  49  Ark.  165;  4 

332.  Am.  St.  Rep.  35. 
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Illustrations.  —  A  city  by-law  provided  that  the  owner  of 
any  house  used,  with  his  knowledge,  as  a  house  of  ill-fame,  or 
to  his  knowledge  reputed  to  be  such,  should  be  subject  to  a  pen- 
alty of  fifty  dollars,  and  should  also  be  deemed  guilty  of  caus- 
ing, committing,  or,  as  the  case  may  be,  maintaining  a  nuisance. 
Held,  that  the  by-law  was  valid  under  a  clause  of  the  charter 
giving  the  city  power  to  make  by-laws  relative  to  nuisances: 
McAlister  v.  Clark,  33  Conn.  91.  A  statute  made  the  keeping 
of  a  "  bawdy-house  or  brothel  "  a  misdemeanor.  A  municipal 
charter,  subsequently  granted,  authorized  the  city  council  "'  by 
ordinance,  not  inconsistent  with  any  law  of  the  state,  ...  to 
regulate  or  suppress  bawdy-houses."  Held,  that  the  charter 
operated  as  a  repeal  pro  tanto  of  the  statute,  and  that  an  ordi- 
nance licensing  bawdy-houses  was  valid:  State  v.  Clarice,  54 
Mo.  17;  14  Am.  Rep.  471. 

§  3992.  Markets. — The  corporation  may  establish  and 
regulate  markets,  and  may  forbid  sales  or  purchases  of 
marketable  articles  except  at  certain  market-places.'  It 
may  do  this  without  an  express  grant  of  such  power.^  It 
is  clearly  within  the  power  of  the  legislature  to  delegate 


'  Cincinnati  v.  Buckingham,  10 
Ohio,  257. 

2  Spaulding  v.  Lowell,  23  Pick.  71; 
Wartman  v.  Philadelphia,  33  Pa.  St. 
202;  the  court  saying:  "  The  necessity 
of  a  public  market,  where  the  pro- 
ducers and  consumers  of  fresh  provis- 
ions can  be  brought  together  at  stated 
times  for  the  purchase  and  sale  of  these 
commodities,  is  very  apparent.  There 
is  nothing  which  more  imperatively 
requires  the  constant  supervision  of 
some  authority  which  can  regulate  and 
control  it.  Such  authority  in  this 
country  is  seldom,  if  ever,  vested  in 
individuals.  It  can  never  be  so  well 
placed  as  when  it  is  put  into  the  hands 
of  the  corporate  oifioers,  who  represent 
the  people  immediately  interested.  A 
municipal  corporation  comprising  a 
town  of  any  considerable  magnitude 
without  a  public  market  subject  to  the 
regulation  of  its  own  local  authorities 
would  be  an  anomaly  which  at  present 
has  no  existence  among  us.  The  state 
might  undoubtedly  withhold  from  a 
town  or  a  city  the  right  to  regulate  its 
markets,  but  to  do  so  would  be  an  act 
of  mere  tyranny,  and  a  gross  violation 
of  the  principle,  universally  conceded 
to    be    just,   that  every  community, 


whether  large  or  small,  should  be  per- 
mitted to  control,  in  their  own  way, 
all  those  things  which  concern  nobody 
but  themselves.  The  daily  supply  of 
food  to  the  people  of  a  city  is  emphat- 
ically their  own  affair.  It  is  true  that 
the  persons  who  bring  provisions  to 
the  market  have  also  a  sort  of  interest 
in  it,  but  not  such  an  interest  as  en- 
titles them  to  a  voice  in  its  regulation. 
The  laws  of  a  market  (I  am  now  using 
the  word  in  its  larger  sense)  are  always 
made  by  the  persons  who  reside  at  the 
place,  and  that  whether  they  be  buyers 
or  sellers.  It  is  therefore  the  com- 
mon law  of  Pennsylvania  that  every 
municipal  corporation  which  has  power 
to  make  by-laws  and  establish  ordi- 
nances to  promote  the  general  welfare 
and  preserve  the  peace  of  h,  town  or 
city  may  fix  the  time  or  places  of  hold- 
ing public  markets  for  the  sale  of  food, 
and  make  such  other  regulations  con- 
cerning them  as  may  conduce  to  the 
public  interest.  We  take  this  to  be 
the  true  rule,  because  it  is  necessary 
and  proper,  in  harmony  with  the  sen- 
timents of  the  people,  universally 
practiced  by  the  towns,  and  universally 
submitted  to  by  the  residents  in  the 
country." 
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to  a  municipal  corporation  the  power  to  establish  public 
markets,  and  to  confine  the  sale  of  commodities  which, 
in  consideration  of  public  health,  require  police  inspection 
and  supervision  to  such  markets,  even  if  a  result  of  the 
exercise  of  this  power  should  be  the  destruction  of  an 
existing  and  long-established  business.'  A  by-law  pro- 
hibiting inhabitants  of  the  city  or  of  the  town  in  the 
vicinity,  who  offer  for  sale  the  produce  of  their  own  farms, 
etc.,  from  occupying  anj'^  stand  for  the  purpose  of  vending, 
etc.,  in  certain  streets,  which  are,  by  the  by-law,  a  part  of 
the  market,  is  valid.^  A  city  has  the  right  to  establish  a 
public  market,  although  incidentally  the  neighboring 
streets  are  somewhat  obstructed.  It  may  also  collect  fees 
for  the  use  of  the  market  privileges,  and  for  allowing  par- 
ties to  sell  market  produce  from  wagons.  No  action  lies 
on  behalf  of  a  citizen  because  of  annoyance  caused  by 
such  obstruction.^  But  a  grant  to  a  city  of  the  right  to 
establish  and  keep  up  a  market,  with  power  to  make  and 
enforce  market  regulations,  and  with  a  proviso  that  the 
mayor  may  license  private  markets,  does  not  give  the 
right  to  prohibit  sales  elsewhere.*  In  the  regulation  of 
public  markets,  the  following  by-laws  have  been  sustained, 
viz.:  Forbidding  the  hawking  or  selling  of  meat,  except 
at  the  public  market,  or  a  certain  distance  from  it;°  fixing 
the  times  and  places  at  which  markets  shall  be  kept  open;* 

^  Ex  parte  Byrd,  84  Ala.  17;  5  Am.  64.     "The  fixing  the  place  and  times 

St.  Rep.  328.  at  which   markets  shall   be  held  and 

■' Nightingale's  Case,   11  Pick.   168;  kept  open,"  says  the  supreme  court  of 

Buffalo  V.  W^ebster,  10  VPend.  99.  New   York    in    Bush    v.    Seabury,    8 

^  Henkel  v.  Detroit,  49  Mich.  249;  Johns.  418,   "and   the  prohibition -to 

43  Am.  Rep.  464.  sell   at   other  places   and   times,    are 

*  Bethune  «.  Hughes,  28  Ga.  560;  73  among  the  most  ordinary  regulations 
Am.  Dec.  789;  Caldwell  v.  Alton,  33  of  a  city  or  town  police,  and  would 
111.  416;  85  Am.  Dec.  282;  Bloom-  naturally  be  included  in  the  general 
ingtou  V,  Wahl,  46  111.  489.  Con-  power  to  pass  by-laws  relative  to  the 
tra,  Davenport  v.  Kelley,  7  Iowa,  public  markets.  If  the  corporation 
102.  had  not  the  power  in  question,  it  is 

*  Buflfalo  V.  Webster,  10  Wend.  100;  diflScult  to  see  what  useful  purpose 
Winsboro  v.  Smart,  11  Rich.  551;  could  be  effected,  or  what  object  was 
City  of  St.  Louis  v.  Jackson,  25  Mo.  intended,  by  the  grant  of  power  to 
37.  pass  laws  '  relative  to  the  public  mar- 

*  Bowling  Green  v.  Carson,  10  Bush,  keta.'" 

£92 
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regulating  the  killing  and  bleeding  of  meats;*  prohibiting 
the  occupation  of  stands  in  the  street  for  the  vending  of 
commodities;^  requiring  oysters  to  be  sold  only  at  certain 
stands;'  forbidding  wagons  loaded  with  perishable  produce 
to  stand  in  market  for  longer  than  twenty  minutes  within 
certain  hours;*  prohibiting  persons  not  lessees  of  butchers' 
stalls  from  selling  meat  in  less  quantities  than  one  quar- 
ter.' On  the  other  hand,  in  Illinois,  where  a  city  by  its 
charter  had  power  "to  establish  and  regulate  markets," 
and  under  the  power  passed  an  ordinance  forbidding, 
during  market  hours,  the  sale  of  vegetables  outside  the 
limits  of  the  market,  it  was  held  that  the  city  could  not 
restrain  a  regular  dealer  or  merchant  from  vending  vege- 
tables at  his  place  of  business  outside  of  market  limits, 
during  any  part  of  the  day,  such  a  restraint  of  trade  being 
unreasonable."  So  in  Georgia  it  has  been  held  that 
power  by  the  charter  to  the  corporation  "to  establish  and 
keep  up  a  public  market  in  the  city  for  the  sale  of,"  etc., 
does  not  confer  upon  the  city  power  to  pass  an  ordinance 
prohibiting  the  sale  of  marketable  articles  elsewhere  than 
at  the  market-place.' 

Power  to  "  establish  and  regulate  markets  "  gives  au- 
thority to  purchase  ground  on  which  to  erect  a  market- 
building.*  Under  its  power  "  to  regulate  the  erection, 
use,  and  continuance  of  market-houses,"  a  city  may  pro- 
hibit the  sale  of  fresh  beef  within  market  hours  elsewhere 
than  at  the  public  market-house,  and  may  exact  thirty 
dollars  a  year  from  the  occupants  of  stands.'  Power  to 
"  appoint  market-places  and  regulate  the  same "  gives 
power   to    build    and    repair  a  market-house.*"     But   the 

'  Brooklyn  v.  Oleves,  Hill  &  D.  231.  '  Bethnne  v.  Hughes,  28  6a.  560;  73 

2  Nightingale,   Petitioner,   11  Pick.  Am.  Deo.  789. 

168;  Com.  v.  Rice,  9  Met.  283.  *  Ketohuin  v.  Buffalo,  14  N.  Y.  356; 

^  First   Municipality   v.   Cutting,   1  People  v.  Lowther,  28  Barb.  65. 

La.  Ann.  335.  '  Ex  parte  Canto,  21  Tex.  App.  61; 

*  Com.  V.  Brooks,  109  Mass.  355.  57  Am.  Rep.  609. 

'  St.  Louis  V.  Weber,  44  Mo.  547.  '"  Smith  o.  City  of  Newbern,  70  N.  C. 

«  Caldwell  v.  Alton,  33  111.  416;  75  14;  16  Am.  Rep.  766. 
Am.  Dec.  282. 
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charter  of  a  village  which  authorizes  the  president  and 
trustees  "  to  construct  and  regulate  markets,  the  vending 
of  poultry,"  etc.,  does  not  confer  upon  such  officers  the 
power  to  lease  a  market  with   the  stipulation  that  no 
other  market  shall  be  allowed  within  the  village  for  a 
term    of  years.'     The    corporation    has  no  authority  to 
build  markets  on  the  public  streets,^  nor  can  such  power 
be  given  by  the  legislature  without  providing  compensa- 
tion to  the  proprietors  of  the  contiguous  lands  fronting 
on  such  street.'     But  a  city  having  established  a  public 
market  in  a  portion  of  a  public  street  duly  condemned 
for  that  purpose,  no  action  can  be  maintained  by  a  citizen 
against  the  city  for  injury  to  his  adjoining  property  by 
the  incidental  obstruction  of  the  street  by  the  collecting 
of  wagons  in  the  neighborhood,  and  the  selling  of  produce 
therefrom,  where  the  same  is  under  police  regulation.* 
A  power  conferred  in  general  terms  upon  the  authorities 
of  a  city  to  establish  and  regulate  markets  is  construed 
as  a  continuing  power.     The  fact  that  the  city  council 
have,  at  one  time,  exercised  it  by  establishing  a  market- 
place and  erecting  a  market-house  in  a  particular  locality 
will  not  prevent  them  from  afterwards  abandoning  that 
site,  and  removing  the  market  to  another.     And  such  an 
order  of  removal,  if  made  in  the  reasonable  exercise  of 
the  discretion  vested  in  the  city  by  law,  will  not  be  re- 
strained by  injunction  at  the  suit  of  a  tax-payer.' 

The  purchase  of  stalls  in  a  public  market  confers  on  the 
purchaser  a  qualified  right  only.  Such  easement  is  lim- 
ited to  the  existence  of  the  market,  and  is  subject  to  such 
changes  in  the  market  as  the  public  needs  may  require. 
The  purchase  confers  an  exclusive  right  to  occupy  the 
particular  stalls,  with  their  appendages,  for  the  purposes 

'  Gale  V.  Kalamazoo,  1  Mich.  N.  P.  *  Henkel  v.  Detroit,  49  Mich.  249; 

5;  23  Mich.  344;  9  Am.  Rep.  80.  43  Am.  Rep.  464. 

"  Wartman  v.  Philadelphia,  33  Pa.  "  Gall   v.    Cinoianati,    18    Ohio   St. 

St.  202.  563. 

^  State  V.  Laverack,  34  N.  J.  L.  201. 
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of  the  market.  If  the  owner  be  disturbed  in  the  possession 
of  the  stalls,  he  may  maintain  case  or  trespass  against  the 
wrong-doer.  But  he  cannot  convert  them  to  any  other 
use  than  that  for  which  they  were  sold,  and  in  this  use  of 
them  he  is  required  to  conform  to  the  regulations  of  the 
market  as  prescribed  by  the  ordinances  of  the  city.^ 

Illustrations.  —  Under  a  general  power  to  lease,  sell,  or  dis- 
pose of  market-stalls  for  any  term  it  might  think  proper,  a 
municipal  corporation  sold  a  stall  in  one  of  the  public  markets, 
without  limitation  of  term,  and  without  any  special  ordinance 
authorizing  the  sale  and  prescribing  the  term.  Held,  that  such 
sale  conferred  no  absolute  property,  but  only  the  right  of  exclu- 
sive possession  and  enjoyment  for  market  purposes,  during  the 
existence  of  the  market,  and  was  therefore  not  in  excess  of  its 
powers,  and  estopped  the  city  and  the  purchaser  from  denying 
the  validity  of  the  sale:  Rose  v.  Baltimore,  51  Md.  256;  34  Am. 
Rep.  307. 

§  3993.  Regulating  Trade. — A  municipal  corporation 
may  regulate  the  manner  of  carrying  on  trade  within  a 
municipality,  so  far  as  to  insure  proper  conduct  in  those 
who  practice  it  within  its  jurisdiction.^  Under  this 
branch,  ordinances  have  been  sustained  requiring  oats, 
hay,  etc.,  to  be  weighed  by  the  public  weigh-master  before 
being  offered  for  sale;'  providing  for  the  inspection  of 
flour  intended  to  be  made  into  bread;*  requiring  gun- 
powder brought  into  the  city  for  sale  to  be  stored  at 
the  public  magazine  and  retailed  only  in  canisters;' 
prohibiting  the  hawking  and  peddling  in  the  streets  of 
meat,  game,  and  poultry;*  prohibiting  the  keeping  open 
of  shops  on  Sunday;"  or  the  keeping  open  of  saloons, 

'  Rose  V.  Baltimore,  51  Md.  256;  34        '  St.  Louis  v.  Cafferata,  24  Mo.  94. 

Am.  Rep.  307.  See  State  v.  Cowan,  29  Mo.  330;  State 

'  Willcocb     on     Corporations,    sec.  v.  Ams,  20  Mo.   214;   Frolichstein  v. 

142;  Mayor  of  Mobile  v.  Yuille,  3  Ala.  Mobile,  40  Ala.  725;  Hudson  v.  Geary, 

137;  36  Am.  Dec.  441.  4  R.  I.  485;  Specht  v.  Commonwealth, 

^  Raleigh  v.  Sorrell,  1  Jones,  49.  8  Pa.  St.  312;  49  Am.  Dec.  518;  Cin- 

*  Guillotte  V.  New  Orleans,  12  La.  cinnati  v.   Rice,   15   Ohio,   225;    Kar- 

Ann.  432.  wisch   v.   Atlanta,  44   Ga.   204;   City 

'  Williams  v.  Augusta,  4  Ga.  509.  Council  v.  Benjamin,  2  Strob.  508;  49 

«  Shelton  V.  Mobile,  30  Ala.  540;  68  Am.  Dec.  608. 
Am.  Deo.  143. 
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restaurants,  or  places  of  entertainment  after  a  certain 
hour  at  night;'  or  prohibiting  the  keeping  therein  of  any 
tippling-house,  dram-shop,  or  bar-room;'*  restraining  ped- 
dling within  the  city  limits,  and  punishing  a  violation;' 
requiring  every  owner  of  a  hack  to  take  out  a  license  at 
eight  dollars  per  annum,  and  pay  the  cost  of  numberiiig 
the  hack,  not  exceeding  twenty-five  cents;  ^  requiring 
every  licensed  pawn-broker  to  make  out  and  deliver  to  the 
superintendent  of  police,  every  day,  before  noon,  a  legible 
and  correct  copy  from  a  book  to  be  kept  by  him  of  all 
things  received  on  deposit  or  purchased  during  the  pre- 
ceding day,  together  with  the  hour  when  received  or 
purchased,  and  a  description  of  the  pledgor  or  seller;'  re- 
quiring sales  of  coal  to  be  by  weights  and  measures,  and 
imposing  a  payment  of  five  cents  a  load  for  the  weighing 
thereof  and  the  use  of  the  borough  scales;*  regulating  the 
weight  of  bread.'  But  an  ordinance  in  restraint  of  trade  is 
void.'     So  is  an  ordinance  void  which  grants  a  monopoly, 

•  State  V.  Freeman,  38  N.  H.  426;  in  the  corporate  limits  or  «j4  transitu 
Ex  parte  Wolf,  14  Neb.  24.  under  a  bill  of  lading,  while  the  other 

''  Ex  parte  Campbell,  74  Cal.  20;  5  deals  in  goods  outside  the  corporate 

Am.  St.  Rep.  418.  limits,  and  not  in  transitu  under  a  bill 

^Huntingtonw.  Cheesbro,  57Ind.  74.  of  lading.'    It  this  kind  of  discrimina- 

♦  Ex  parte  Gregory,  20  Tex.  App.  tion  be  legitimate  and  valid,  there  is 
210;  54  Am.  Rep.  516.  no  reason  why  a  merchant  having  his 

"Launder  v.   Chicago,   111  111.  291;  goods  in  a  warehouse  on  a  particular 

53  Am.  Rep.  625.  street  might  not  -be  required  to  pay  a 

"  O'Maley  v.   Freeport,   96   Pa.    St.  license   fee   of  ten   thousand   dollars, 

24;  42  Am.  Rep.  527.  while    another    merchant    doing    the 

'  Paige  V.  Fazackerey,  36  Barb.  392.  same  kind   of  business   in   the   same 

*  St.  Paul  V.  Thayer,  25  Minn.  248;  city,  and  with  his  goods  stored  in  an- 
Nashville  v.  Althorp,  5  Cold.  554;  other  street,  would  be  required  to  pay 
Hayes  v.  Appleton,  24  Wis.  543;  St.  only  ten  dollars.  It  also  contravenes 
Louis  V.  Grone,  46  Mo.  574;  State  v.  the  public  policy  of  the  state,  in  that 
Fisher,  52  Mo.  174.  An  ordinance  it  obstructs  commercial  intercourse 
fixed  one  rate  of  license  for  selling  between  the  principal  seaport  city  of 
goods  within  the  city  or  going  to  it,  the  state  and  the  interior;  the  policy 
and  another  rate,  much  larger,  for  sell-  being  to  foster  and  encourage  commer- 
ing  goods  not  within  the  city  or  going  cial  intercourse,  and  a  free  interchange 
to  it.  Held  void:  Ex  parte  Frank,  52  of  commodities  between  the  several 
Cal.  606;  28  Am.  Rep.  642.  The  court  sections.  It  is  in  restraint  of  trade 
said:  "It  is  flagrantly  unjust,  oppress-  in  that  it  exacts  a  heavy  tribute  from 
ive,  unequal,  and  partial.  It  dis-  the  owner  of  goods  outside  the  corpo- 
criminates  between  merchants  in  the  rate  limits,  and  not  in  transitu,  as  a 
same  place  dealing  in  the  same  kinds  of  condition  on  which  he  will  be  allowed 
merchandise,  for  no  better  reason  than  to  offer  them  for  sale  in  the  principal 
that  one  deals  in  goods  either  actually  city  and  seaport  of  the  state. "'    With- 
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and  gives  to  certain  persons  the  sole  right  to  carry  on  a 
business.^  It  does  not  follow  that  because  the  charter  of 
a  city  confers  upon  the  common  council  authority  to  ap- 
point weigh-masters  no  person  other  than  such  weigh- 
masters  can  weigh  and  measure  in  such  city.  Therefore 
an*  ordinance  of  the  common  council  of  such  city  impos- 
ing a  penalty  upon  any  person  who,  without  having  been 
duly  appointed,  shall  exercise  the  office  of  weigh-master 
applies  only  to  persons  assuming  to  weigh  and  measure 
in  an  official  capacity,  and  not  to  persons  who  weigh  and 
measure  in  a  private  capacity  under  a  private  contract.' 
One  who  sells  his  own  goods  at  public  auction,  as  well  as 
one  who  sells  another's,  is  an  "  auctioneer,"  within  a  stat- 
ute allowing  the  common  council  of  any  municipality  to 
require  a  license,  etc.^ 

Illustrations. — A  municipal  corporation  was  authorized  by 
its  charter  to  make  by-laws  regulating  the  erection  of  buildings. 
Held,  that  a  by-law  requiring  a  building  license  and  imposing 
a  license  fee  was  valid:  Welch  v.  Hotchkiss,  39  Conn.  140;  12 
Am.  Rep.  383.  A  municipal  ordinance  prohibited  livery-stable 
keepers  running  drays  for  hire.  They  were  permitted  to  let  out 
horses,  mules,  carriages,  buggies,  and  "other  vehicles."  An- 
other section  of  the  ordinance  prohibited  the  running  of  "drays, 
carts,  or  other  carriages  for  the  purpose  of  hauling,  for  the  pub- 
lic, goods,  produce,  wares,  or  merchandise  of  any  description," 
without  a  hcense.  Held,  that  a  licensed  livery-stable  keeper 
might  hire  out  a  two-horse  wagon  by  the  day  to  haul  lumber, 
without  a  license  to  run  a  dray:  Griffin  v.  Pi,well,  64  Ga.  625, 
Under  an  ordinance  "to  prohibit,  suppress,  or  exclude  from  cer- 
tain limits  ....  all  occupations  ....  against  good  morals, 
or  contrary  to  public  order  and  decency,"  held,  that  a  city 
had  no  authority  to  exclude  from  nearly  half  its  limits  the 
laundry  business,  said  business  being  in  no  sense  repugnant  to 
good  morals,  public  order,  or  decency:  In  re  Quong  Woo,  7  Saw. 
526.     An  ordinance  restrained  a  merchant  or  dealer  in  groceries 

out  special  legislative  authority,  a  city  9  Am.    Rep.    80;   Logan   r.  Pyne,  43 

cannot   by   ordinance   require   cotton  Iowa,  524;  22  Am.  Rep.  261;  Chicago 

merchants  to  keep,  for  the  inspection  v.  Rumpf,  45  111.  90;  92  Am.  Dec.  196; 

of  the  police,  a  record  of  the  names  of  Tugman  v.  Chicago,  78  111.  405. 

purchasers   and    the   quantities    pur-  *  Hoffman  v.  Jersey  City,  34  N.  J. 

chased:    Long  v.    Taxing   District,    7  L.  172. 

Lea,  134;  40  Am.  Rep.  55.  *  Goshen  v.  Kern,  63  Ind.  468;  30 

'  Gale  V.  Kalamazoo,  23  Mich.  344;  Am.  Rep.  234. 
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from  selling  vegetables  at  his  place  of  business  during  certain 
hours.  Held,  void:  Caldwell  v.  Alton,  33  111.  416;  85  Am.  Dec. 
282.  City  ordinance  prohibited  "drumming"  or  soliciting 
patronage  for  hotels,  boarding-houses,  bath-houses,  physicians, 
quacks,and  vendors  of  nostrums.  Held,  void  as  to  competent 
physicians;  and  so,  it  seems,  as  to  hotels,  boarding-houses,  and 
bath-houses:  Thomas  v.  Hot  Springs,  34  Ark.  553,  36  Am.  Eep. 
24.  A  license  law  provided  that  "every  person  whose  business 
it  is  to  buy  and  sell  produce,  fish,  meats,  and  fruits  from  wagons 
and  carts  shall  be  regarded  as  a  produce  dealer,"  and  that  "no 
additional  license  shall  be  required  from  produce  dealers  for 
selling  meat."  Held,  that  butter  and  eggs  are  "produce," 
within  the  statute,  but  one  who  sells  meats  alone  is  not  a  pro- 
duce dealer:  District  of  Columbia  v.  Oyster,  4  Mackey,  285,  54 
Am.  Rep.  275.  A  village  charter  empowered  the  trustees  to 
enact  and  enforce  ordinances  "  for  the  government  and  good 
order  of  the  village,  for  the  suppression  of  vice,  for  the  benefit 
of  trade  and  commerce,  and  for  the  good  health  thereof."  The 
trustees  enacted  an  ordinance  prohibiting  the  sale,  without 
license,  at  temporary  stands  or  tables,  "  of  any  lemonade,"  etc. 
Plaintiff  was  arrested  for  a  violation  of  the  ordinance.  Held, 
that  the  ordinance  was  void,  as  an  unreasonable  restraint  of 
trade:  Barling  v.  West,  29  Wis.  307;  9  Am.  Rep.  576. 

§3994.  Streets  and  Sidewalks.  —  The  authority  to 
grade  and  pave  streets  is  among  the  implied  powers  of  a 
municipal  corporation.^  So  it  has  power  to  regrade  a  street 
whenever  it  deems  it  necessary,'*  and  to  make  common 
sewers  under  the  highways.'  It  has  no  implied  power  to 
narrow  or  widen  streets,  or  to  erect  obstructions  in  them.^ 
It  may  apply  its  land  to  a  different  use  from  that  for 
which  it  was  originally  designated;  e.  g.,  land  set  apart 
for  a  public  promenade  may  be  appropriated  for  a  steam- 
boat landing.^  A  city  ordinance  requiring  the  owners  of 
lots  on  streets  which  have  been  graded,  paved,  and  guttered 
to  pave  the  sidewalks  adjoining  their  lots  is  valid,  and  if 
the  owners  do  not  comply,  the  city  may  do  the  work,  and 
collect  the  expense  from  the  owners."     So  is  an  ordinance 

•  White  V.  MeKeesport,  101  Pa.  St.  *  State  v.  Mayor,  5  Port.   279;  30 

394.  Am.  Deo.  564. 

2  Keaay    v.   City    of    Louisville,    4  *  Mayor  v.  Wright,  6  Yerg.  497;  27 

Dana,  154;  29  Am.  Dec.  395.  Am.  Dec.  489. 

»  Cone  V.  Hartford,  28   Conn.  363;  '  Sands  v.  Richmond,  31  Gratt.  571; 

Kelsey  v.  King,  32  Barb.  410.  31  Am.  Rep.  742. 
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requiring  the  owner  of  every  lot  on  a  certain  section  of  a 
certain  street  to  fix  curb-stones  and  make  a  brick-way  in 
front  of  his  lot.'  Where  property  owners  are  given  the 
right  to  choose  the  material  with  which  a  street  shall  be 
paved,  but  no  mode  is  prescribed  for  ascertaining  their 
wishes,  they  must  move  in  the  matter.  If  they  do  not, 
the  city  authorities  may  assume  that  they  have  waived 
their  right.^  The  word  "lot,"  in  a  charter  authorizing  a 
city  to  require  "  owners  of  lots  to  pave,"  etc.,  is  applicable 
to  a  piece  of  land  not  platted  and  recorded.'  The  con- 
struction of  "  a  good  and  substantial  sidewalk  or  foot- 
pavement,"  within  the  meaning  of  a  municipal  ordinance, 
does  not  include  the  filling  necessary  to  bring  the  walk 
to  the  grade  of  the  street.*  A  city  may  permit  the  use  of 
its  streets  for  poles  and  wires  necessary  in  electric  light- 
ing.^ A  local  municipal  corporation  cannot  give  a  valid 
permission  to  any  one  to  occupy  the  streets  or  sidewalks 
with  continuing  erections,  or  other  obstructions,  without 
express  power  conferred  by  statute."  A  city  has  no  power 
by  ordinance  to  prohibit  door-steps  lawfully  established 
in  a  street,  under  an  authority  to  "  make  such  rules  and 
regulations  for  the  erection  and  maintenance  of  balus- 
trades and  other  projections  upon  the  roofs  or  sides  of 
buildings  as  the  safety  of  the  public  requires,"  and  to 
make  "all  salutary  and  needful  by-laws."'  A  city  may 
impose  conditions  on  an  abutter's  excavating  an  area 
under  a  sidewalk,  and  forbid  the  same  until  they  be  com- 
plied with.'  The  owner  of  a  town  lot  may  not  maintain 
hay-scales  in  the  street  in  front  of  his  premises  when  the 
fee  of  the  streets  is  in  the  town.^  The  general  authority 
to  make  and  enforce  all  ordinances  needful  to  effectuate 

^  Paxson  71.  Sweet,  13  N.  J.  L.  196.  "  Ely  v.  Campbell,    59    How.    Pr. 

»  Moale  V.  Baltimore,  61  Md.  224.  333. 

•  Buell  V.  Ball,  20  Iowa,  282.  '  Gushing  v.  Boston,  128  Mass.  330; 

•  Smith  V.  St.  Louis  Mut.  Life  Ins.  35  Am.  Kep.  383. 

Co.,  3  Tenn.  Ch.  631.  *  Davies  v.  Clinton,  50  Iowa,  585. 

'  Tuttle   V.    Brush   Electric   lUumi-        '  Emerson    v.    Babeock,    66    Iowa, 
nating  Co.,  50  N.  Y.  Sup.  Ct.  464.  257;  55  Am.  Rep.  273. 
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the  powers  conferred,  and  the  special  authority  to  "  open 
widen,  extend,  improve,  vacate,  or  abolish  streets,"  does 
not  authorize  the  city  to  compel  the  citizens  to  work  the 
streets,  subject  to  fine  for  default/  The  authority  to 
make  and  establish  ordinances  and  regulations  for  regu- 
lating streets  and  sidewalks,  granted  to  a  municipal  cor- 
poration by  its  charter,  includes  the  power  of  determining 
the  respective  widths  of  the  street  and  sidewalks,  and 
how  the  space  appropriated  to  both  shall  be  apportioned 
between  the  two.'  A  town  having  control  of  its  streets, 
with  power  to  improve  them,  may  allow  property  holders 
to  adorn  the  same  by  setting  out  and  caring  for  shade- 
trees  along  their  premises;  and  by  so  doing  will  not  lose 
its  control  over  the  trees  so  planted,  and  may  protect  the 
same  as  against  such  parties.'  Alleys  are  not  primarily 
designed  as  streets,  but  simply  as  a  means  of  local  con- 
venience to  a  limited  neighborhood,  and  a  roof  twelve  or 
fifteen  feet  over  and  above  an  alley  is  not  necessarily  an 
obstruction.* 

Municipal  corporations  have  also  the  power,  either  ex- 
press or  implied,  from  their  power  as  to  the  public  safety, 
to  regulate  travel  in  the  streets.*  Under  this  head,  ordi- 
nances have  been  sustained  prescribing  the  streets  over 
only  which   omnibuses   may  run;'  prohibiting  the  pro- 

'  Ex  parte  Grace,  9  Tex.  App.  381.  attached  thereto,  will  obviously  en- 

2  Taintor  v.  Morristown,  33  N,  J.  L.  danger  the  public  safety,  or  so  engross 

57.  the  whole  width  of  the  street  as  vir- 

'  Baker  v.  Town  of  Normal,  81  111.  tually  to   exclude   all  other  vehicles, 

108.  or  greatly  to  obstruct  them  in  their 

*  Beecher  v.  People,  38  Mich.  289;  passing  thereon,  it  would  certainly  be 

31  Am.  Kep.  316.  reasonable  and  proper,  and  within  the 

'"  1    Dillon   on   Municipal   Corpora-  legitimate  powers  of  the  mayor  and 

tiona,  see.  326.  aldermen,  under  the  statute  already 

"  Commonwealth  v.  Stodder,  2  Cush.  cited,  and  the  powers  conferred  by  the 

562;  48  Am.  Deo.  679;  the  court  say-  city  charter,  to  regulate  the  route  of 

ing;    "The  public  safety  and   conve-  the  streets  over  which  such  carriages 

nience  of  travelers  may  require  regu-  were  to  run,  and  the  rate  of   speed, 

lations  of  this  character.     If  new  and  and  to  interdict  the  stopping  in  the 

unusual  modes  of  transporting  persons  public    streets    unnecessarily,  to  the 

over  the  public  streets  are  introduced,  great  hindrance  and  delay  of  those  in 

which,  from  the  methods  made  use  of  the  rear  traveling  on  the  same  route, 

for  propelling  the  carriage,  or  the  size  We  perceive  nothing  objectionable  in 

of  the  vehicle,  or  the  number  of  horses  an  ordinance,  by  the  mayor  and  alder- 
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pulsion  of  cars  by  steam  within  certain  limits;*  prohibit- 
ing rapid  driving  in  the  streets;^  regulating  the  use  of 
the  streets  for  the  removal  of  buildings;'  imposing  a 
penalty  for  multilating  or  destroying  shade-trees  in  the 
streets;*  prohibiting  a  railroad  train  from  standing  across 
a  street  longer  than  two  minutes  at  a  time;^  prohibiting 
the  driver  of  a  hackney  coach  from  standing  his  coach 
within  thirty-five  feet  of  the  door  of  a  place  of  public 
amusement;  °  prohibiting  stopping  with  a  vehicle  more 
than  twenty  minutes  in  any  street;'  as  to  sidewalks,  re- 
quiring the  tenant  or  occupant,  or  if  there  be  none,  the 


men,  providing  for  the  safety  and  con- 
venience of  the  public  generally,  by 
prescribing,  by  a  general  by-law  or 
ordinance,  certain  streets  or  portions 
of  streets  to  be  used  for  travel  by 
vehicles  exposing  by  their  manner  of 
use  the  lives  and  limbs  of  the  public 
generally  who  may  have  occasion  to 
use  the  public  streets,  if  such  vehicles 
are  permitted  to  use  the  public  streets 
indiscriminately;  aud  such  regulations 
and  restrictions  might  be  warranted 
even  to  affect  the  minor  object,  that 
of  preventing  the  greatly  obstructing 
the  free  and  convenient  use  of  the 
streets  for  general  purposes,  by  inter- 
dicting carriages  of  unusual  size  or 
drawn  by  an  unusual  number  of  ani- 
mals, or  those  of  such  character  as 
would  greatly  interfere  with  the  pub- 
lic convenience  and  safety.  To  take 
a  strong  case:  Suppose  the  proprietor 
of  the  omnibuses  from  Roxbury  should 
deem  it  expedient  to  propel  his  car- 
riages by  steam-power,  passing  through 
Washington  Street  at  a  rapid  rate, 
would  it  not  be  a  lawful  and  proper 
regulation  for  the  mayor  and  aldermen 
to  prohibit  the  using  of  Washington 
Street  by  vehicles  propelled  by  steam- 
power?  We  cannot  doubt  that  it 
would  be.  Acting  upon  this  principle, 
various  ordinances  have  been  adopted 
by  the  city  goverement  regulating  the 
rate  of  speed  of  travelers  in  the  pub- 
lic streets,  the  hour  of  the  day  in 
which  the  public  streets  may  be  used 
for  certain  purposes,  and  excluding 
vehicles  of  all  kinds  from  entering 
upon    the    sidewalks    on    the   public 


streets.  So  far  as  relates  to  the  re- 
striction of  carriages  to  certain  routes, 
there  is  nothing  in  the  ordinance  pre- 
venting any  individual  from  running 
omnibuses  in  every  direction.  The 
proprietor  of  the  Roxbury  omnibuses, 
although  those  particular  vehicles  are 
restricted  to  certain  streets,  has  also 
the  free  use  of  the  various  other  streets, 
appropriated  to  other  lines  of  omni- 
buses, if  he  chooses  to  set  up  and  run 
an  omnibus  thereon,  as  to  Charles- 
town,  or  Cambridge,  or  South  Boston. 
We  cannot  doubt  that  a  by-law,  rea- 
sonably regulating  the  use  of  the  pub- 
lic streets  of  the  city  as  to  carriages  of 
an  unusually  large  size,  or  as  to  those 
which  from  the  mode  of  using  them 
would  greatly  incommode,  if  not  en- 
danger, those  having  occasion  to  use 
such  public  streets,  would  be  valid 
and  legal;  and  that  such  regulations 
might  prescribe  certain  streets  as  to 
the  route  of  travel  for  such  vehicles, 
and  provide  for  their  exclusion  from 
certain  other  streets." 

1  R.  R.  etc.  Co.  V.  Buffalo,  5  Hill, 
209. 

^  Commonwealth  v.  Worcester,  3 
Pick.  462;  Thacher's  Crim.  Cas.    100. 

2  Day  V.  Green,  4  Cush.  433. 

'  State  V.  Merrill,  37  Me.  329. 

'  Long  V.  Jersey  City,  37  N.  J.  L. 
348. 

*  Commonwealth  v.  Robertson,  5 
Cush.  438. 

"  Commonwealth  v.  Brooks,  99  Mass. 
434.  But  such  an  ordinance  cannot 
cover  an  involuntary  stoppage:  Com- 
monwealth V.  Brooks,  99  Mass.  434. 
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owner  of  buildings,  to  clear  the  snow  from  the  sidewalk 
adjoining;'  or  prohibiting  any  person  from  permitting 
swine  under  his  care  from  going  upon  any  sidewalk  in 
the  city,  or  otherwise  occupying,  obstructing,  injuring,  or 
encumbering  such  sidewalk,  so  as  to  interfere  with  the 
convenient  use  of  the  same  by  all  passengers;^  providing 
that  no  person  shall  maintain  an  awning  before  his  door 
without  the  consent  of  the  mayor  and  aldermen.' 

Illustrations.  —  A  city  was  authorized  by  its  charter  to 
"  license,  tax,  and  regulate  "  omnibuses.  Held,  that  it  had  no 
power  to  grant  an  exclusive  right  to  run  omnibuses  within  its 
limits:  Logan  v.  Pyn^,  43  Iowa,  624;  22  .^m.  Rep.  261.  A  city 
ordinance  prohibited  the  standing  in  certain  places  of  "  hacks, 
baggage-wagons,  and  public  conveyances."  Held,  that  an  om- 
nibus employed  by  a  hotel  to  convey  its  guests  to  and  fro  free 
of  charge  was  not  a  "  public  conveyance,"  within  the  ordinance: 
Oswego  v.  Collins,  38  Hun,  171.  The  charter  of  a  city  gave  au- 
thority to  the  council  to  regulate  the  building  of  vaults,  and  the 
laying  of  water  and  gas  pipes  in  and  under  the  street,  and  to  se- 
cure to  the  public  the  safe  and  convenient  use  of  the  streets  and 
sidewalks  for  the  purposes  of  which  they  were  originally  laid  out. 
Held,  that  an  ordinance  directing  that  applicants  should  be  as- 
sessed a  certain  amount  for  the  privilege  of  building  vaults  in 
front  of  their  dwellings  was  not  within  the  authority  granted,  nor 
within  the  usual  police  powers  given  to  the  corporation  for  the 
maintenance  of  peace  and  good  order  of  the  city,  and  therefore 
void:  Benson  v.  Hoboken,  33  N.  J.  L.  280. 

§3995.  Wharves. — Municipal  corporations  are  usu- 
ally given  authority  to  erect  wharves  within  their  limits, 
and  to  charge  wharfage  as  a  compensation  for  their  main- 
tenance.* A  city  may  establish  a  public  wharf,  where  any 
duly  dedicated  street  abuts  upon  a  navigable  stream,  with- 
out regard  to  the  question  whether  a  riparian  owner  has  title 
to  land  under  water."  Where  property  within  the  limits 
of  a  municipal  corporation  and  along  the  bank  of  a  uavi- 

>  Goddard,  Petitioner,  16  Pick.  504;  *  Pedrick  v.  Bailey,  12  Gray,  161. 
28  Am.  Dec.  259;   Kirby  v.  Boylston  *  1   Dillon    on   Municipal    Corpora- 
Market  Ass'n,   14  Gray,  252;  74  Am.  tiona,  sec.  67. 
Dec.  682.  *  Backus  v.  Detroit,  49  Mich.   110; 

''  Commonwealth  v.  Curtis,  9  Allen,  43  Am.  Rep.  447. 
266. 
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gable  river  is  dedicated  to  the  public  for  the  use  of  a  wharf, 
and  where  the  municipal  authorities  are  invested  with  the 
regulation  and  control  of  the  uses  of  the  property  thus 
dedicated,  they  may,  unless  specially  restricted,  authorize, 
under  an  ordinance  not  otherwise  objectionable,  the  erec- 
tion of  a  grain-elevator  thereon,  to  facilitate  the  handling 
of  grain  at  the  wharf.^  Where  a  city  is  authorized  by  its 
charter  to  establish  and  regulate  the  use  of  wharves,  fix  the 
rates  of  wharfage,  and  regulate  the  anchorage  and  moor- 
ing of  boats  and  rafts,  it  possesses  and  may  by  ordinance 
exercise  the  incidental  power  of  prohibiting  any  and  all 
persons,  including  "those  owning  lots  abutting  on  the 
stream  navigated,  from  using  any  other  place  than  the 
wharf  as  established  by  the  city  authorities,  without  per- 
mission of  the  city  and  payment  of  the  ordinary  wharfage 
fee.  This  grant  of  power  necessarily  confers  the  author- 
ity to  fix  the  location  and  limits  of  the  wharves  and  land- 
ings, and  to  prohibit  the  use  of  any  other  place  for  that 
purpose.  The  mere  power  to  establish  wharves  and  regu- 
late them,  and  the  boats  and  rafts  choosing  to  land  there 
instead  of  elsewhere,  would  be  idle  and  useless.  The 
power  to  prohibit  the  landing  of  boats  or  rafts  at  other 
places  than  the  public  wharves  is  necessary,  in  order  to 
the  full  exercise  of  the  power  granted,  and  is  necessary 
also  in  order  to  protect  the  city  in  its  revenues  granted 
by  the  charter.''  A  city  authorized  by  its  charter  to  erect, 
repair,  and  regulate  public  wharves,  and  to  fix  the  rate  of 
wharfage  thereat,  cannot  lease  its  wharf  or  farm  out  its 
revenues,  or  empower  any  one  else  to  fix  the  rates  of 
wharfage.''  A  statute  conferring  on  a  city  the  power  to 
establish  dock  and  wharf  lines,  and  to  restrain  encroach- 
ments and  prevent  obstructions  to  a  navigable  stream, 
does  not  authorize  it  to  declare  by  special  ordinance  a 

»R.R.  Co.  t).  Elevator  Co.,  2  Dill.  70.        'Matthews  v.   Alexandria,  68  Mo. 
■■'  Dubucfue  V.  Stout,  32  Iowa,  80;  7     115;  30  Am.  Rep.  776, 
Am.  Rep.  171. 
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private  wharf  to  be  an  obstruction  to  navigation  and  a 
nuisance,  and  to  order  its  removal,  when  in  point  of  fact 
it  is  no  obstruction  or  hindrance  to  navigation.'  A  city 
keeping  a  wharf  and  charging  for  the  anchorage  of  boats 
is  bound  to  protect  the  boats  against  the  dangers  of  ordi- 
nary floods.* 

Illustrations.  —  The  charter  of  a  city  authorized  it  to  estab- 
lish wharves  and  public  landings,  to  fix  the  rate  of  wharf- 
age, and  to  regulate  the  anchorage  and  mooring  of  all  boats 
within  the  city.  Held,  that  the  city  had  the  power  to  forbid  a 
person  owning  a  lot  abutting  upon  a  river,  and  upon  which  no 
wharf  or  public  landing  had  been  established,  to  use  such  lot 
as  a  wharf  or  landing,  without  permission  of  the  city  and  the 
payment  of  wharfage:  City  of  Dubuque  v.  Stout,  32  Iowa,  80;  7 
Am.  Rep.  171.  A  lessee  of  one  of  the  defendant's  piers  on  the 
Hudson  River  drove  piles,  and  fastened  them  in  front  of  and  to 
the  pier  by  bolts  and  chains.  Some  of  these  piles  became  sep- 
arated from  the  pier,  and  their  upper  ends,  under  water  except 
at  low  tide,  projected  into  the  river.  A  steam-tug  navigating 
the  river  struck  on  these,  and  was  injured.  There  was  no  proof 
of  notice  to  the  defendant  of  the  defect.  Held,  that  the  city  owed 
no  duty  concerning  the  piles,  even  if  it  had  been  notified:  Sea- 
maw  V.  New  York,  80  N.  Y.  239;  36  Am.  Rep.  612.  A.  moored 
his  vessel,  temporarily,  and  not  for  the  purpose  of  unloading,  in 
the  Appomattox  River,  at  the  city  wharf  of  Petersburg,  for  the 
use  of  which  the  city  was  entitled  and  accustomed  to  charge 
wharfage.  On  the  next  low  water  the  vessel  struck  upon  a  pile, 
two  feet  from  the  wharf,  projecting  two  feet  from  the  bed  of  the 
river,  visible  at  low  water,  and  which  had  been  there  at  least 
two  years,  and  was  thereby  sunk.  Held,  that  an  action  would 
lie  in  favor  of  A.  against  the  city  for  such  injury:  Petersburg  v. 
Applegarth,  28  Gratt.  321;  26  Am.  Rep.  357. 

§3996.  Modes  of  Enforcing  Ordinances. — Where  the 
mode  of  enforcement  is  prescribed  by  the  charter,  that 
mode  must  be  pursued;'  but  if  the  mode  or  form  of  action 
is  not  prescribed,  then  the  recovery  of  the  penalty  or  fine 
for  the  violation  of  a  municipal  ordinance  may  be,  as  at 
common  law,  by  an  act  of  debt  or  assumpsit,  or  where 

>  Yates    V.    Milwaukee,    10    Wall.         »  Weeks  v.  Forman,  16  N.  J.  L.  237; 
497.  Ewbanks  v.  Ashley,  ;i6  111.  177;  Wil- 

'  Shiakle  v.  Covington,  1  Bush,  C17.     lianison  v.  Com.,  4  B.  Men.  146. 
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these  forms  are  abrogated,  by  a  civil  action  in  substance 
the  same/  Where  an  ordinance  of  a  city  provided  that 
the  owner  suffering  horses  to  run  at  large  in  the  streets 
should  be  subject  to  a  penalty  of  five  dollars  for  each 
horse,  the  fine  so  collected  to  be  paid  into  the  city  treas- 
ury, it  was  held  that  the  penalty  could  only  be  collected 
by  an  action  at  law,  and  that  the  city  marshal  had  no 
right  to  detain  the  horses  for  the  reason  the  penalty  was 
not  paid.^  Unless  otherwise  provided  in  the  repealing 
ordinance,  the  repeal  of  an  ordinance  pending  a  prosecu- 
tion under  it  releases  the  defendant.' 

§  3997.  Proceedings  Civil  or  Criminal.  —  In  some 
states  the  recovery  of  the  penalty  for  the  violation  of  a 
municipal  ordinance  is  regarded  as  a  criminal,  or  at  least 
a  quasi  criminal,  proceeding.''  But  generally  the  action  is 
a  civil  one,  and  the  rules  of  civil  procedure  apply.^ 

'  Ewbanks  v.   Ashley,    36   111.    178;  533;  Quincy  v.  Ballance,   30  111.  185; 

Coates   V.    Mayor,    7   Cow.  608.     See  Davenport  v.  Bird,  34  Iowa,  524;  Wil- 

ante,  Title  Statutes.  liamson  v.  Commonwealth,  4  B.   Mon. 

2  Willis  V.  Legris,  45  111.  289.  146;  MuUer  v.  O'Reilly,  84  Ind.   168; 

=  Kansas  City  v.  Clark,  68  Mo.  588.  Jenkins    a.   Cheyenne,     1   Wye.    287. 

See  ante,  Title  Statutes.  A  city  has  no  power  to  punish  disobe- 

*  Goddard,  Petitioner,  16  Pick.  504;  dienoe  of  its  ordinances  by  fine,  im- 
28  Am.  Dec.  259;  Santa  Barbara  v.  prisonmeut,  or  other  penalty,  unless 
Sherman,  61  Cal.  57.  it  is  expressly  granted  by  its  charter: 

*  Municipality  v.  Cutting,  4  La.  State  v.  Bright,  38  La.  Ann.  1;  58 
Ann.  335;  Lewiston  v.  Proctor,  23  111.  Am.  Rep.  155. 
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CHAPTER   CCVI. 

LIABILITY  FOR  TORTS. 

§  3998.  Legislature  has  paramount  authority  over  streets  —  Delegation  of,  to 
municipal  corporations. 

§  3099.  Regulations  as  to  use  of  streets. 

§  4000.  Gas-pipes  and  water-pipes. 

§4001.  Telegraph-poles. 

§  4002.  Use  of  streets  by  steam-railroads. 

§  4003.  Use  of  streets  by  horse-railroads. 

§  4004.  Use  of  streets  by  bridges. 

§  4005.  What  is  a  "  bridge." 

§  4006.  Municipal  corporations  not  liable  for  judicial  or  discretionary  act. 

§  4007.  Wlien  liable  for  negligence. 

§  4008.  Neglect  to  perform  public  duty  —  When  not  liable. 

§  4009.  When  liable. 

§  4010.  Acts  ultra  vires  —  Corporation  not  liable. 

§  4011.  Liable  for  maiataining  or  permitting  nuisance. 

§  4012.  Liable  for  trespasses. 

§  4013.  Duty  of  corporation  in  executing  public  works  —  Degree  of  care  re- 
required. 

§  4014.  Establishing  and  changing  grade  of  streets. 

§  4015.  Drains  and  sewers. 

§  4016.  Liability  for  non-repair  of  highways. 

§  4017.  Damage  must  be  special  to  plaintiff. 

§  4018.  Notice  to  corporation  of  defect  necessary. 

§  4019.  Duty  to  remove  and  repair  obstructions  in  highway  —  Extent  of. 

§  4020.  Notice  of  defects  must  be  posted. 

§  4021.  Objects  which  frighten  horses. 

§  4022.  Liability  for  defective  sidewalks. 

§  4023.  Snow  and  ice  on  sidewalks  and  streets. 

§  4024.  Actions  against  third  persons  causing  defects. 

§  4025.  Liability  for  torts  of  officers  and  agents. 

§  4026.  When  not  liable  —  Public  officers. 

§  3998.     Legislature  has   Paramount   Authority   over 
Streets  —  Delegation  of,  to  Municipal  Corporations.  —  The 

legislature  of  the  state,  representing  the  public  at  large, 
has  full  and  paramount  authority  over  all  public  places, 
streets,  squares,  and  commons.'  It  may,  however,  and 
generally  does,  authorize  this  power  to  be  exercised  by  the 

1  O'Connor  v.  Pittsburg,  18  Pa.  St.  187. 
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municipal  authorities.*  The  municipal  corporation  may 
vacate  or  discontinue  streets  once  established,  if  so  author- 
ized by  the  legislature.'' 

§  3999.  Regulations  as  to  Use  of  Streets.  —  The  cor- 
poration has  power  to  regulate  the  use  of  the  streets.' 
Thus  it  may  prohibit  auction  sales  on  the  sidewalks;^ 
regulate  the  weights  which  wagons  shall  carry  through 
the  streets;^  prohibit  the  obstruction  of  the  street  by 
building  material.' 

§  4000.  Gas-pipes  and  Water-pipes.  —  The  power  to 
lay  gas-pipes  in  the  streets  can  only  be  granted  by  the 
legislature  or  delegated  to  the  municipal  corporation.' 
So,  also,  as  to  water-pipes.'  A  city's  power  to  contract  for 
the  construction  of  water-works  includes,  as  a  necessary 
incident,  the  power  to  contract  for  use  of  the  streets  to  lay 
water-pipes.'  So  a  city  may  be  empowered  to  place  water- 
meters  in  any  buildings  of  certain  classes,  not  including 
private  dwellings,  at  the  expense  of  the  owners  of  such 
buildings.'"  A  board  of  public  works  of  a  city  is  not  justi- 
fied in  refusing  to  supply  water  for  the  use  of  the  engines, 
etc.,  of  a  railroad  being  operated  by  a  receiver  under  the 
direction  of  the  court  on  the  ground  that  certain  water- 
rents,  which  were  due  when  the  railroad  was  declared  in- 
solvent, are  unpaid." 

Illtjstkations.  —  A.  municipal  corporation  laid  water-pipes 
through  the  city,  which  any  one  might  connect  with  his  house 
and  use  on  payment  of  a  certain  water-rent.     The  pipe  with 

'  2  Dillon  on  Municipal  Corporations,  '  Wood  v.  Mears,  12  lud.  515;  74 

eeos.  519, 538etBeq.;SintonD.A3hbury,  Am.  Deo.  222;  Lowell  v.  Simpson,  10 

41  Cal.  525.  Allen,  88. 

^  Gray  v.  Iowa  Land  Co.,  26  Iowa,  '  State   v.    Cincinnati   Gas   Co.,    18 

387:  Baird  v.  Rice,  63  Pa.  St.  489.  Ohio    St.    262.     See  ante,   Title  Gaa 

'■'  Jackson  v.  People,  9  Mich.  Ill;  77  Companies. 

Am.  Dec.  491;  Philadelphia  o.  R.  R.  '  Angell  on  Highways,  sees.  25,  213. 

Co.,  58  Pa.  St.  253;  Korah  v.  Ottawa,  »  Quincy  v.  Bull,  106  111.  337. 

32  111.   121;  83  Am.  Dec.   255.     See  i»  Hill  v.  Thompson,  48  N.  Y.  Sup. 

post,  §  4023,  Streets  and  Sidewalks.  Ct.  481. 

'  White  V.  Kent,  11  Ohio  St.  550.  "  Coe  v.  R.  R.   Co.,  30  N.  J.  Eq. 

^  Nagle  V.  Augusta,  5  Ga.  546.  440. 
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which  plaintiff '3  house  was  connected  was  so  carelessly  laid 
that  it  froze  and  burst,  thereby  depriving  plaintiif' s  tenants  of 
water,  on  which  ground  they  abandoned  the  premises.  Held, 
that  plaintiff  could  recover  of  the  city  the  water-rent  paid  while 
deprived  of  the  use  of  the  water,  but  not  for  damages  in  being 
deprived  of  the  water,  or  for  loss  of  tenants:  Smith  v.  Philadel- 
phia, 81  Pa.  St.  38;  22  Am.  Rep.  731.  A  city  leased  its  water- 
works for  fifteen  years  to  a  citizen,  who  contracted  to  keep  the 
machinery  in  order,  to  run  the  pumps  in  case  of  fire,  and  to 
keep  the  reservoir  filled.  The  city  was  to  pay  him  nothing,  but 
gave  him  the  privilege  of  supplying  citizens  with  water  for  com- 
pensation, and  he  furnished  security  for  faithful  performance. 
The  lessee  became  habitually  drunken,  neglected  to  keep  a  sup- 
ply of  water,  and  neglected  the  machinery,  so  that  it  became 
spoiled  and  had  to  be  replaced  by  the  city  at  heavy  expense. 
Held,  that  the  city  was  entitled  to  have  the  lease  rescinded, 
although  it  contained  no  power  of  revocation  or  condition  for 
forfeiture:  Mahon  v.  Columbus,  58  Miss.  310;  38  Am.  Rep.  327. 
A  gas  company  in  a  town  had  obtained  the  consent  of  the  town 
authorities  to  lay  its  pipes  in  the  street  upon  agreeing  to  leave 
the  streets  in  good  condition,  and  not  unnecessarily  to  allow 
ditches  to  be  left  open.  In  so  laying  pipe  it  allowed  a  ditch  to 
remain  open  for  several  days.  The  plaintiff  fell  into  the  ditch 
at  night  and  was  hurt.  Held,  that  an  action  would  lie  against 
the  town:  Russell  v.  Columbia,  74  Mo.  480;  41  Am.  Rep.  325. 
The  legislature,  in  granting  a  charter  to  a  gas  company,  imposed 
upon  the  company,  as  one  condition  of  the  charter,  the  furnish- 
ing of  a  certain  quantity  of  gas  to  the  city.  Held,  that  the  law 
did  not  raise  an  implied  promise  on  the  part  of  the  city  to  pay 
for  that  which  the  company  was  unconditionally  required  to 
furnish:    Virginia  City  Gas  Co.  v.  Virginia  City,  3  Nev.  320. 

§  4001.  Telegraph-poles. — Municipal  authority  is  like- 
wise necessary  to  allow  the  erection  of  telegraph-poles  in 
streets.* 

§  4002.     Use    of    Streets    by    Steam-railroads.  —  The 

legislature  has  the  power  to  authorize  the  building  of  a 
railroad  on  a  street  or  highway,  and  may  directly  exer- 
cise this  power,  or  devolve  it  upon  the  local  or  municipal 
authorities.^     A  city  has  no  inherent  right  to  authorize 

1  Commonwealth «.  Boston,  97  Mass.  R.  Co.,  36  Pa.  St.  99;  Black  v.  R.  R. 

555.  Co.,  58  Pa.  St.  249;  Case  of  Philadel- 

'  2  Dillon  on  Municipal  Corpora-  phia  etc.  R.  R.  Co.,  6  Whart.  25;  36 

tions,  sec.  555,  citing  Mercer  v.  R.  Am.  Deo.  202;  Commonwealth  ».  R. 
393 


§  4002  MUNICIPAL    CORPORATIONS.  6274 

or  permit  the  use  of  steam-motors  upon  railroads  in  its 
streets,  where  the  fee  of  the  streets  is  in  the  city,  in  trust, 
for  public  uses.'  And  under  an  authority  to  authorize 
the  location  of  tracks  for  railroads  and  street-railroads  on 
all  streets,  alleys,  and  public  places,  the  city  cannot  au- 
thorize the  location  of  a  track  for  the  private  benefit  sim- 
ply of  an  individual.^  A  municipal  corporation  empowered 
to  define,  declare,  prevent,  and  abate  nuisances,  and  pun- 
ish their  promoters,  may,  by  ordinance,  prohibit  the  run- 
ning of  street-cars  by  steam  under  penalty  for  violation, 
in  the  absence  of  any  legislative  grant  authorizing  such 
use  of  the  streets.'  A  city  which  has,  under  its  charter, 
granted  permission  to  a  railroad  company  to  construct  its 
road  along  a  street  is  not  liable  to  the  land-owners  on 
said  street  for  any  interruption  of  their  use  of  the  street, 
where  the  road  is  properly  built.*  A  city  may  recover 
from  a  railroad  company  all  reasonable  expenses  incurred 
in  restoring  streets  and  sidewalks  to  their  former  condi- 
tion of  usefulness,  after  the  company  has  constructed  its 
road  through  the  same,  and  neglected  to  make  such 
Testoration  as  required.^  Where  the  fee  of  the  street  is  in 
ithe  public,  the  legislature  may  authorize  it  to  be  used  by 
fa  railroad,  without  compensation  to  adjoining  owners.' 
•But  where  the  public  has  only  an  easement  in  the  street, 
it  is  held  in  most  states  that  the  use  of  the  street  by  a 
•steam-railroad  is  an  additional  burden,  for  which,  under 

R.  Co.,  27  Pa.  St.  .339;  67  Am.  Dec.  '  Heath  «.  K  B.  Co.,  61  Iowa,   11. 

471;  Green  v.  Reading,  9  Watts,  382;  ''  North   Chicago  City  R.  R.  Co.  v. 

Henry  u.  Bridge  Co.,  8  Watts  &  S.  85;  Lakeview,  105  111.  207;  44  Am.  Rep. 

O'Connor  v.  Pittsburg,  18  Pa.  St.  189;  788. 

R.  R.    Co.  V.  Adams,    3   Head,   596;  *  Swenson  v.  Lexington,  69  Mo.  157. 

Moses  V.    R.    R.    Co.,    21    111.    516;  *  Oconto  t'.  R.   K.  Co.,  44  Wis.  231. 

Murphy  «.   Chicago,   29   111.   279;   81  «  Clinton  w.  R.  R.  Co.,  24  Iowa,  455; 

Am.  Deo.  307;  R.  R.  Co.  v.  Munici-  People  v.  Kerr,  27  N.   Y.   188;  R.  R. 

pality,   1   La.   Ann.   128;  9  La.   Ann.  Co.  v.  Applegate,  8  Dana,  289;  33  Am. 

284;     Geiger    v.    Filer,    8    Fla.    325;  Deo.  497;  Moses  v.  R.  R.  Co.,  21  111. 

Springfield  v.  R.  R.  Co.,  4  Cush.  63;  522;  Hinchman  o.  R.  R.  Co.,  17  N. 

and  other  cases;  Indianapolis  etc.  R.  J.  Eq.  75;  86  Am.  Deo.  252;  Carson 

R.  Co.  V.  Hartley,  67  111.  439;  16  Am.  v.  R.  R.  Co.,  35  Cal.  325;  Transylvania 

Rep.  624.  R.  R.  Co.  v.  City  of  Lexington,  3  B. 

'  Stanley  v.   Davenport,   64   Iowa,  Mon.  25;  38  Am.  Deo.  173.     See  ante, 

•463;  37  Am.  Rep.  216.  Title  Eminent  Domain. 
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the  constitutional  provision  as  to  "taking  property,"  the 
adjoining  owner  must  be  compensated.^  The  laying  a 
railroad  upon  a  highway  without  legislative  or  municipal 
authority  and  consent  is  a  nuisance.^  The  municipality 
may  regulate  the  rate  of  speed  of  trains  over  or  across 
streets,  and  prohibit  the  use  of  steam/  or  the  obstruction 
of  crossings  by  standing  cars.* 


§  4003.  Use  of  Streets  by  Horse-railroads.  —  Legis- 
lative authority  is  necessary  to  the  placing  of  a  horse- 
railroad  in  the  streets.     "  The  legislature  may  delegate  to 


'  Williams  v.  R.  R.  Co.,  16  N.  Y. 
97;  69  Am.  Deo.  65;  W^ager  v.  R.  R. 
Co.,  25  IS.  Y.  526;  Mahon  v.  E.  R. 
Co.,  24  N.  Y.  658;  Fletcher  v.  R.  R. 
Co.,  25  Wend.  462;  Bissell  v.  R.  R. 
Co.,  23  N.  Y.  61;  Davis  v.  Mayor  etc. 
of  New  York,  14  N.  Y.  526;  67  Am. 
Dec.  186;  Carpenter  ti.  R.  R.  Co.,  24 
N.  Y.  655;  Clarke  v.  Blackmar,  47  N. 
Y.  150;  Southern  Pacific  R.  R.  Co.  v. 
Reed,  41  Cal.  256;  Harrington  v.  R. 
R.  Co.,  17  Minn.  215,  224;  Grayw.  R. 
R.  Co.,  13  Minn.  315;  Williams  v. 
Plank  Road  Co.,  21  Mo.  580;  Ford 
V.  R.  R.  Co.,  14  Wis.  616;  80  Am. 
Dec.  791;  Pomeroy  v.  R.  R.  Co., 
16  Wis.  640;  Indianapolis  etc.  R.  R. 
Co.  V.  Hartley,  67  111.  439;  16  Am. 
Rep.  625.  In  Indianapolis  etc.  R.  R. 
Co.  V.  Hartley,  67  111.  439,  16  Am. 
Rep.  625,  it  is  said:  "A  distinction 
has  been  taken  where  the  municipality 
granting  the  right  to  lay  the  track 
owns  the  fee  in  the  streets  and  where 
the  fee  remains  in  the  abutting  land- 
owner, and  it  seems  to  us  that  it  rests 
on  sound  principles,  and  is  supported 
by  the  highest  authority.  Where 
the  fee  remains  in  the  original  pro- 
prietor, it  is  immaterial  how  the  public 
acquired  an  easement  over  the  lands, 
whether  by  condemnation  or  by  dedi- 
cation, it  is  only  for  the  use  of  ordi- 
nary travel,  such  as  we  are  accustomed 
to  see  on  streets  or  highways.  lu 
case  the  proprietor  dedicated  the  land, 
itwas  for  no  other  purpose,  and  if  it  was 
condemned,  his  damages  were  assessed 
with  no  other  view.  A  different  use 
of  the  land  from  that  for  which  it  was 


intended  cannot  be  justified  on  the 
ground  that  a  railroad  is  an  improved 
highway.  Railroad  companies  are  only 
public  corporations  in  a  limited  sense. 
The  right  of  way,  the  road-bed,  and 
the  carriages  propelled  thereon,  are 
owned  Ajy  private  individuals,  and  not 
by  the  public.  Fai;ps  are  charged  for 
travel  thereon  for  the  exclusive  bene- 
fit of  the  parties  owning  the  road. 
They  are  constructed  and  equipped  in 
the  interest  of  private  speculation,  but 
at  the  same  time  they  are  intended 
to  subserve  the  public  good.  The 
travel  on  them  bears  no  analogy  to 
our  notions  of  travel  on  an  ordinary 
street  or  highway,  where  every  one 
travels  at  pleasure  in  his  own  convey- 
ance, without  paying  tolls  or  fares. 
The  uses  are  totally  different,  and 
even  inconsistent.  The  one  is  exclu- 
sive, in  favor  of  private  interest,  and 
the  other  is  open  and  free  to  all.  The 
doctrine  most  in  consonance  with  our 
sense  of  justice  is,  where  the  fee  of 
the  street  remains  in  the  abutting 
land-owner,  the  corporation  may  grant 
the  right  to  a  railroad  company  to  lay 
its  track  along  or  across  any  street, 
but  the  company  avails  of  its  privilege 
at  its  peril.  If,  in  laying  its  track,  it 
causes  a  private  injury  to  him  who 
owns  the  fee  in  the  adjoining  premises, 
it  must  make  good  the  damages  sus- 
tained. " 

2  Com.  V.  R.  R.  Co.,  14  Gray,  93. 

'  Donnaher  v.  State,  8  Smedes  &  M. 
649;  R.  R.  Co.  v.  Buffalo,  5  Hill,  209, 

*  111.  Cent.  R.  R.  Co.  v.  Galena,  40 
111.  344. 
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municipal  or  local  bodies  the  right  to  grant  or  refuse  such 
authority.  The  usual  powers  of  a  general  nature  in  mu- 
nioipal  corporations  over  streets  are  not  sufficient  to  con- 
fer upon  them  the  right  to  authorize  the  appropriation  of 
streets  by  ordinary  railroads,  whose  tracks  are  constructed 
in  the  usual  manner  and  whose  trains  are  propelled  by 
steam.  But  it  is  otherwise  as  respects  horse-railroads; 
and  the  ordinary  powers  of  municipal  corporations  are 
usually  ample  enough,  in  the  absence  of  express  legisla- 
tion on  the  subject,  to  authorize  them  to  permit,  or  refuse 
to  permit,  the  use  of  streets  within  their  limits  for  such 
purposes.  But  they  cannot,  by  an  implied  power,  confer 
corporate  franchises  or  authorize  the  taking  of  tolls. 
This  must  come  from  the  legislature."^  But  a  municipal 
corporation  cannot  by  contract  confer  upon  individuals 
the  exclusive  right  of  constructing  and  operating  street- 
railroads  on  the  public  streets  for  their  ow^n  benefit  and 
use;^  or  license  an  individual  to  lay  a  railroad  track 
across  a  public  street  for  his  own  private  use.^  A  city 
has  authority,  under  the  police  power,  over  its  streets,  to 
compel  a  street-railroad  company  so  to  lay  its  track  that 
carriages  can  easily  pass  over  it.*  An  act  of  incorpora- 
tion which  requires  a  street-railroad  company  to  keep  the 
street  "in  perpetual  good  repair"  transfers  from  the  city 
to  the  corporation  the  duty  of  removing  a  deposit  of  rocks 
and  debris  from  an  extraordinary  rain.*  A  municipal 
corporation  authorized  to  construct  sewers  cannot  be 
restrained  from  the  removal  of  a  horse-railroad  from  the 
street,  if  such  removal  is  necessary  for  that  purpose.® 
But  after  a  street-railroad  company  has  availed  itself  of 
a  city's  permission  to  lay  a  double  track  in  the  streets, 

'  2  Dillon  on  Municipal  Corporations,  *  North  Chicago  City  R.  R.  Co.  v. 

sec.  575.  Lakeview,  105  111.  183. 

2  Memphis  City  R.  R.  Co.  i;.  Mem-  '  Pittsburg  etc.  R.  R.  Co.  v.  Pitta- 

phia,  4  Cold.  406.  burg,  80  Pa.  St.  72. 

=  State  V.   Inhabitants  of  Trenton,  "  Kirby  v.  R.  R.  Co.,  48  Md.  168; 

36  N.  J.  L.  79.  30  Am.  Rep.  455. 
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the  city  cannot,  by  amendment,  restrict  the  company  to 
a  single  track,  it  not  being  shown  that  injury  will  result.' 
Although  the  track  of  a  horse-railroad  in  the  streets  of  a 
city  is,  by  the  charter,  required  to  be  of  the  same  width 
as  the  wagon-track  established  by  law,  and  to  be  level  with 
the  surface  of  the  street,  and  although  the  general  public 
have  a  right  to  use  the  track  for  passage  thereon  with 
vehicles  when  not  occupied  by  the  railroad  company,  such 
right  does  not  extend  to  carriers  of  passengers  or  property 
in  competition  with  the  railroad.^  The  use  of  a  street  for 
a  horse-railroad  is  generally  held  not  a  new  burden  for 
which  the  adjoining  land-owner  may  claim  compensation.* 

Illustrations.  —  A  railroad  was  allowed  to  be  located  on  a 
certain  street  by  an  ordinance  of  the  city  which  required  that 
"where  the  grade  of  said  road  shall  be  higher  than  such  street, 
etc.,  the  said  company  shall  fill  up  on  each  side  of  their  road 
to  form  a  convenient  passage  over  the  same."  Held,  that  the 
railroad  company  was  bound  to  fill  up,  etc.,  without  reference 
to  the  question  whether  the  street,  after  the  railroad  was  built, 
was  as  passable  as  it  was  before  or  not:  Indianapolis  etc.  R.  R. 
Co.  V.  Lawrenceburg,  34  Ind.  304.  A  street-railroad  company  was 
required  by  ordinance  to  keep  the  pavement  between  its  rails 
in  good  repair,  and  it  was  made  the  duty  of  the  city  to  furnish 
material.  The  company,  being  directed  to  repair,  asked  leave 
to  repave  with  cobble-stones;  the  city  refused  to  furnish  mate- 
rials, but  made  no  objection  to  cobble-stone,  and  offered  no 
suggestions.  Held,  in  an  action  by  the  company  to  recover  the 
cost  of  the  materials,  that  it  was  not  bound  to  show  that  the 
necessity  for  repairs  did  not  arise  from  its  own  neglect;  and 
that  any  fit  material  might  be  used  and  its  value  recovered 
from  the  city:  Fort  Wayne  etc.  R.  R.  Co.  v.  Detroit,  39  Mich.  543. 

§  4004.  Use  of  Streets  by  Bridges.  — "Bridges  are  usu- 
ally part  of  the  street  or  highway,^  and  in  this  country  the 

'  Burlington  v.  R.  R.  Co.,  49  Iowa,  579;    Hobert  v.   R.  R.  Co.,  27  Wis. 

144;  31  Am.  Rep.  145.  194.     Contra,    Craig  v.  R.  R.  Co.,  32 

■'  Camden  Horse  R.  R.  Co.  v.  Citi-  N.  Y.  579;  Wager  v.  R.  R.  Co.,  25  N. 

zens'  Coach  Co.,  28  N.  J.  Eq.  145.  Y".  532.     See  ante,  Title  Eminent  Do- 

'  Jersey  City  R.  R.  Co.  o.  R.  R.  Co.,  main. 
20N.  J.Eq.  61;  Hinchmanw.  R.  R.  Co.,        *  Chicago  v.  Powers,  42  111.  169;  89 

17N.J.  Eq.75;86Am.  Dec.  252;Street  Am.  Dec.  418;    Manderschid  v.    Du- 

R.  R.  Co.  V.  Cumminsville,    14  Ohio  buque,   29    Iowa,    73;    4    Am.   Rep. 

St.  523;  Elliott  v.  R.  R.  Co.,  32  Conn.  196. 
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power  of  municipal  corporations  to  build  them  and  their 
authority  over  them  are  wholly  statutory,  and  their  duties 
in  respect  to  them  are  either  prescribed  by  statute  or  spring 
from  their  powers.  There  is  no  common-law  responsibil- 
ity on  municipal  corporations  in  respect  to  the  repair  of 
bridges  within  their  limits;  but  where  bridges  are  part  of 
the  streets,  and  built  by  the  municipal  authorities  under 
powers  given  to  them  by  the  legislature,  they  are  liable 
for  defects  therein,  on  the  same  principles  and  to  the 
same  extent  as  for  defective  streets."'  A  city  is  liable  to 
a  citizen  for  an  injury  sustained  in  consequence  of  the 
defectiveness  of  a  bridge  forming  part  of  a  public  street, 
although  it  was  at  the  time  in  process  of  repair  by  an 
independent  contractor."  A  town  is  not  bound  to  keep 
its  bridges  absolutely  safe;  and  where  a  bridge  breaks 
down  under  an  unreasonable  and  extraordinary  load,  which 
reasonable  care  and  prudence  could  not  have  anticipated, 
the  town  is  not  liable.'  So  a  township  is  not  bound  so  to 
build  a  bridge  as  to  support  a  steam  thrashing-machine 
of  great  weight,  transported  by  means  of  a  traction-en- 
gine.* A  city  is  not  bound  to  prevent  access  or  guard 
the  approaches  to  a  bridge  owned  by  the  state,  on  lands 
of  the  state,  crossing  a  state  canal  within  the  city  boun- 
daries, and  constructed  for  canal  purposes,  but  commonly 
used  by  the  public  as  part  of  a  public  highway .°  The 
fact  that  a  bridge  over  a  city  street  is  of  sufficient  height 
to  allow  ordinary  carriages  to  pass  under  it  does  not,  of 
itself,  discharge  the  municipality  from  liability  to  one 
injured  while  attempting  to  pass  under  it  in  a  vehicle  of 
unusual  height,  as,  in  this  case,  a  circus  wagon.*     Where 

'  2  Dillon  on  Municipal  Corporations,  *  Jacksonville  u.  Drew,  19  Fla.  106; 

sec.  579;   Brabham  v.  Hinds   Co.,  54  45  Am.  Rep.  5. 

Miss.  363;  28  Am.  Rep.  353;  Wood  v.  *  Wilson  v.  Grauby,  47  Conn.  59;  36 

Tipton  Co.,  7  Baxt.  112;  32  Am.  Rep.  Am.  Rep.  51. 

561;  White  v.  Chowan,  90  N.  C.  437;  *  McCormiok    v.    Washington,    112 

47   Am.  Rep.  534.     A  township  has  Pa.  St.  185. 

power  to  contract  for  the  building  of  '  Carpenter  v.  Cohoes,  81  N.  Y.  21; 

a  bridge,  and   may  do  so   conjointly  37  Am.  Rep.  468. 

■with  the  county:   Uhl  v.  Douglass,  27  '  Sewall  v.  Cohoes,  76  N.  Y.  45;  31 

Kaa.  80.  Am.  Rep.  418. 
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a  town,  or  its  officers,  ratify  and  adopt  a  bridge  built 
without  its  authority,  or  take  possession  of  it  as  a  public 
bridge  and  as  part  of  its  highway,  or  by  other  acts  clearly 
indicate  such  intent,  and  that  it  is  to  be  so  regarded  by 
the  public,  the  town  is  estopped  from  denying  that  such 
is  its  true  character,  or  from  affirming  that  it  had  no  law- 
ful right  to  adopt  or  maintain  it.^  Where  a  draw  over  a 
bridge  is  managed  and  controlled  by  a  town  and  village  so 
negligently  that  an  injury  results  therefrom  to  one  navi- 
gating the  river,  a  right  of  action  accrues  against  town 
and  village  jointly  and  severally."  A  city  is  not  bound 
to  construct  and  manage  draw-bridges  so  as  to  render 
accidents  impossible,  but  only  to  use  reasonable  care  in 
the  adoption  of  safeguards.^  A  municipal  corporation 
maintaining  a  swing-bridge  in  one  of  its  streets,  keeping 
the  same  safe  for  persons  using  ordinary  care,  is  not 
bound  to  erect  barriers  or  station-watchmen  for  the  pro- 
tection of  young  children  playing  about  the  same  without 
the  knowledge  of  their  parents.*  A  city  bound  by  statute 
to  maintain  a  draw-bridge  as  part  of  a  public  highway  is 
not  liable  to  the  owner  of  a  vessel  for  detention  caused  by 
the  draw  being  narrower  than  the  law  prescribes,  nor  for 
the  action  of  the  superintendent  of  the  bridge,  resulting 
in  delaying  the  vessel,  in  the  absence  of  an  express  statu- 
tory liability.^ 

Illustrations. — A  draw  in  a  bridge  in  a  city,  being  out  of 
order,  swung  round  and  damaged  a  vessel  about  passing  through. 
Held,  that  the  city  washable:  Etheridge  v.  Philadelphia,  26  Fed. 
Eep.  43.  A  slab  bridge,  raised  two  feet  above  a  pond,  and  com- 
monly used  for  travel,  was  out  of  repair.  Plaintiff  knew  that  it 
was  defective,  and  drove  carefully  over  it;  but  his  horse  put  his 
foot  through  a  hole  and  was  injured.  Held,  that  the  bridge  was 
such  as  the  county  was  bound  to  keep  in  repair,  and  that  plain- 
tiff was  not  in  fault  in  attempting  to  use  it  as  he  did:  Madison 

'  Houfe  V.  Fulton,  34  Wis.  608;   17  *  Gavin  v.  Chicago,  97  111.  66;   37 

Am.  Rep.  463.  Am.  Rep.  99. 

^  Weisenberg    n.    Winneconne,     56  °  French  v.  Boston,  129   Masa.  592; 

Wis.  667.  37  Am.  Rep.  393. 

1  Chicago  V.  Gavin,  1  111.  App.  302. 


§§4005,4006       MUNICIPAL   CORPORATIONS.  6280 

County  Comm^rs  v.  Brown,  89  Ind.  48.  A  city  was  authorized 
by  statute  not  constitutionally  passed  to  take  possession  of, 
widen,  and  construct  the  draws  in  certain  bridges,  and  under 
such  statute  took  possession  of  a  bridge,  and  constructed  the 
same  in  so  negligent  a  manner  that  it  broke  and  fell  down. 
Held,  that  the  corporation  was  not  liable  for  an  injury  caused 
by  the  fall  of  the  bridge  to  one  then  crossing  it:  Cunliff  v. 
'Mayor  etc.  of  Albany,  2  N.  Y.  165.  A  statute  made  it  the 
duty  of  county  commissioners  to  keep  the  county  bridges  in 
repair,  and  authorized  them  to  make  necessary  appropria- 
tions from  the  county  treasurer  therefor.  The  commissioners 
negligently  suffered  a  county  bridge  to  remain  out  of  repair, 
whereby  the  plaintiff  was  injured  in  person  and  property. 
Held,  that  an  action  therefor  would  lie  against  the  board,  al- 
though not  expressly  authorized  by  statute:  House  v.  Comm'rs 
of  Montgomery  County,  60  Ind.  580;  28  Am.  Kep.  657.  In  con- 
sideration of  permission  to  cut  a  public  highway  with  their 
canal,  the  duty  of  bridging  the  canal  and  keeping  the  bridge 
in  repair  was  by  law  devolved  upon  the  canal  company.  The 
duty  of  keeping  public  bridges  in  repair  was  by  law  primarily 
devolved  on  the  county  commissioners.  The  plaintiff  was  in- 
jured by  a  defect  in  the  bridge.  Held,  that  the  county  com- 
missioners were  liable  to  him  therefor:  Eyler  v.  Comm'rs  of 
Alleghany  County,  49  Md.  257;  33  Am.  Rep.  249. 

§  4005.  What  is  a  "  Bridge."  —  "  The  term  '  bridge,' " 
says  Mr.  Angell,'  "is  a  comprehensive  one,  and  embraces 
every  structure  in  the  nature  of  a  bridge,  whether  over  a 
large  stream  or  a  mere  culvert  or  sluice-way."  The  term 
"bridge"  has  been  held  to  include  the  abutments^  of  the 
bridge,  and  that  embankment  of  earth  or  other  materials 
necessary  to  connect  the  abutments  of  the  bridge  with 
the  level  highway,*  commonly  called  the  "approach."^ 

§  4006.  Municipal  Corporations  not  Liable  for  Judi- 
cial or  Discretionary  Act.  —  A  municipal  corporation  is 
not  civilly  liable  for  injuries  to  others  caused  by  its  acts, 
when  such    acts  are  judicial   or    discretionary   in   their 

'  Augell  on  Highways,  sec.  35.  609;  Albee  v.  Floyd  County,  46  Iowa, 

*  Bardwell  v.  Jamaica,  13  Vt.  438.  177;  Moreland  v.  Mitchell  County,  40 

'  Freeholders  v.  Strader,  18  N.  J.  L.  Iowa,  394. 
108,   112;   Daniels  v.  Athens,  55   Ga.         *  2  Thompson  on  Negligence,  792. 
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nature.*  On  this  principle  it  is  held  that  a  city  is  not 
liable  for  damages  resulting  from  its  failing  to  maintain 
a  suitable  fire  department;^  nor  for  failing  to  provide  a 
sufi&cient  supply  of  water  to  extinguish  fires;'  noi*  for  the 
destruction  of  private  property  to  prevent  the  spread  of  a 
fire;*  nor  for  the  loss  of  property  destroyed  by  mobs;' 
nor  for  injuries  by  disorderly  persons  on  its  highways;^ 
nor  for  failing  to  pass  certain  police  ordinances,  —  such 
as  an  ordinance  prohibiting  swine  from  running  at  large;^ 
nor  for  failing  to  execute  such  an  ordinance;*  nor  for 
failing  to  execute  an  ordinance  requiring  it  to  plat  and 
establish  the  grade  of  a  city;'  nor  for  failing  to  maintain 
a  given  number  of  officers  in  a  particular  department  of 
its  government;"  nor  for  licensing  an  auctioneer  without 
taking  the  bond  required  by  law; "  nor  for  the  negligence 
of  a  physician  for  the  poor,  unless  it  is  shown  to  have 
been  negligent  in  his  selection ;  '^  nor  for  an  injury  by  fire- 
works discharged  by  citizens,  in  violation  of  an  ordinance, 
although  the  council  and  officers  and  a  majority  of  the 
citizens  actively  participated,  and  the  town  officers  made 
no  attempt  to  stop  the  discharge;^'  nor  for  injuries  aris- 
ing from  the  neglect  and  violation  by  private  citizens  of 
ordinances."  One  who  has  served  out  in  prison  a  fine 
imposed  for  the  violation  of  an  unconstitutional  munici- 
pal ordinance  has  no  right  of  action  against  the  city  for 

'  Bennett   v.  New   Orleans,   14   La.         '  Western  College  v.  Cleveland,   12 

Ann.  120;  O'Connor  v.  Pittsburg,  18  Ohio  St.  375. 

Pa.  St.  187;  Wilson  v.  New  York,  1        '  Campbell  v.  Montgomery,  53  Ala. 

Benio,  595;  Rochester  White  Lead  Co.  527;  25  Am.  Rep.  656. 
V.  City  of  Rochester,  3  N.  Y.  463;  53         '  Kelly  v.  Milwaukee,  18  Wis.  83. 
Am.  Dec.  316;  Lloyd  v.  Mayor,  5  N.         '  Levy  v.  New  York,  1  Sand.  465. 
Y.  369;  55  Am.  Dec.  347.  '  Schattuer  v.  Kansas  City,  53  Mo. 

'  Wheeler  v.  Cincinnati,  19  Ohio  St.  162. 
20;  2  Am.  Rep.  368.  "  Griffin  v.  New  York,  9  N.  Y.  456. 

^  Tainter   v.  Worcester,   123   Mass.         "  Fowle  ».  Alexandria,  3  Pet.  398. 
311;   25  Am.  Rep.   90;   Van  Horn   v.         "  Summers   v.    Comm'rs,    103   Ind. 

Des  Moines,   63   Iowa,   447;   50   Am.  262;  53  Am.  Rep.  512. 
Rep.  750;  Black  v.  Columbia,  19  S.  C.         "  Ball  v.  Woodbine,  61  Iowa,  83;  47 

412;  45  Am.  Rep.  785.  Am.  Rep.  805. 

*  White  V.  Charleaton,  2  Hill  (S.  C),         "  Levy  v.  Mayor  etc.  of  New  York, 

571.  1  Sand.  465. 
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false  imprisonment.'  And  thus  a  municipal  corporation 
is  not  liable  for  damages  caused  by  the  defective  planning 
of  a  public  work,^  though  it  is  for  its  defective  execution.* 
A  city  is  not  bound  to  keep  all  of  its  streets  in  good 
repair  under  all  circumstances,  but  only  such  streets  and 
parts  of  streets  as  are  necessary  for  the  convenience  of  the 
traveling  public;  and  as  streets  are  required  for  use,  they 
must  be  placed  in  a  reasonably  safe  condition.  The  city 
must  be  permitted  to  exercise  its  discretion  as  to  whether 
the  public  interests  require  the  improvement  of  the 
streets  in  the  uninhabited  or  sparsely  settled  portions  of 
it,  and  its  decision  is  final.  Hence  it  is  not  liable  for 
injuries  to  a  carriage  and  horses  resulting  from  a  failure 
to  improve  a  street  which  was  not  needed  for  the  use  or 
convenience  of  the  public.''  But  where  a  municipal  cor- 
poration has  resolved  to  condemn  land  for  public  use, 
and  culpably  or  unreasonably  delays  the  prosecution  of 
the  work,  or  abandons  it  to  the  damage  of  the  land- 
owner, he  is  entitled  to  indemnity,  whether  the  delay 
occurred  before  or  after  the  completion  of  the  assessment 
of  damages  and  benefits;  but  if  he  acquiesce  in  the  delay, 
and  fails  to  require  the  city  to  go  on  with  the  work,  or 
repeal  the  ordinance,  he  is  remediless.' 

Illustrations.  —  A  traveler  on  a  city  street  was  injured  by 
persons  coasting  on  the  street.  The  coasting  was  carried  on  by 
a  large  crowd,  in  presence  of  the  mayor,  marshal,  and  police- 
ofBcers.  There  was  an  ordinance  prohibiting  on  the  streets  all 
sports  tending  to  produce  bodily  injury.  Held,  that  no  action 
would  lie  against  the  city:  Faulkner  v.  Aurora,  85  Ind.  130;  44 
Am.  Rep.  1.  One  of  the  powers  conferred  on  the  common 
council  of  a  city  was  "  to  make,  establish,  and  regulate  public 

'  Treacott  v.  Waterloo,  26  Fed.  Rep.  v.  Beckman,   34  Mich.  125;  22  Am. 

592.  Rep.  507. 

2  Child  V.  Boston,  4   Allen,  41;   81         'Child  v.  Boston,  4  Allen,  41;    81 

Am.  Deo.  680;  Darling  v.  Bangor,  68  Am.  Deo.  680;  Comm'rs  v.  Wood,  10 

Me.  112;  Merrifield  v.  Worcester,  110  Pa.  St.  93;  49  Am.  Deo.  582. 
Mass.  216;    14   Am.   Rep.   592;   Mar-        •  City  of  Henderson  v.  Sandefur,  11 

quette  v.  Cleary,  37  Mich.  296;  Lan-  Bush,  550. 

sing  V.  Toolan,  37  Mich.  152;  Detroit        *  Black    w.  Baltimore,  50   Md.  235; 

33  Am.  Rep.  320. 
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wells,  cisterns,  reservoirs,  and  pumps,"  and  to  organize  and 
regulate  a  fire  department.  Held,  that  the  city  was  not  respon- 
sihle  for  a  loss  by  fire  occasioned  by  the  remoteness  of  the  lost 
house  from  a  proper  supply  of  water:  Brinkmeyer  v.  Evansville, 
29  Ind.  187.  Defendant's  charter  authorized  its  officers  to  blow 
up  any  building  on  fire,  or  any  other  building  which  it  might 
deem  hazardous,  and  gave  the  owners  a  right  to  damages  there- 
for. The  officers,  to  arrest  a  fire,  blew  up  a  building,  and  by 
reason  of  the  explosion  the  plaintiff's  building,  on  the  opposite 
side  of  the  street,  was  shattered.  Held,  that  he  had  no  cause  of 
action,  although  the  injury  was  the  natural  and  probable  result 
of  the  explosion:  People  v.  Buffalo,  76  N.  Y.  658;  32  Am.  Rep. 
337.  A  municipal  corporation  resolved  upon  a  public  improve- 
ment, and  appointed  commissioners  to  condemn  property. 
The  commissioners  notified  the  plaintiff  that  his  property  was 
required,  and  that  he  must  prepare  to  vacate  it  as  soon  as  pos- 
sible. He  thereupon  commenced  closing  out  his  business,  and 
thus  did  only  about  half  his  ordinary  business  for  six  months, 
and  none  at  all  for  a  year  after  that.  The  improvement  was 
then  abandoned.  No  compensation  was  ever  paid  or  tendered 
him.  Held,  that  he  could  not  maintain  an  action  of  damages 
against  the  corporation  for  such  voluntary  and  unnecessary 
acquiescence  in  a  notification  not  within  the  powers  of  the  com- 
missioners: Mayor  v.  Musgrave,  48  Md.  272;  30  Am.  Rep.  458. 
By  an  act  of  the  legislature,  a  city  was  empowered  to  make  a 
sufficient  number  of  reservoirs  "  to  supply  water  in  case  of  fire." 
Under  this  act  a  reservoir  was  constructed,  but  was  afterwards 
partially  destroyed  by  the  city,  so  that  when  a  fire  occurred  on 
plaintiff's  premises,  near  by,  there  was  no  water  in  the  reservoir 
to  extinguish  it.  In  an  action  against  the  city  for  damages, 
held,  that  plaintiff  could  not  recover,  on  the  ground  that  it  was 
discretionary  with  the  city  to  construct  or  maintain  the  reser- 
voir: Grant  v.  City  of  Erie,  69  Pa.  St.  420;  8  Am.  Rep.  272.  A 
city  had,  by  ordinance,  defined  fire  limits,  within  which  the 
erection  of  wooden  buildings  was  prohibited.  While  the  ordi- 
nance was  in  force,  the  city  council  authorized  F.  to  erect  a 
wooden  building  in  said  limits,  which,  taking  fire,  caused  the 
destruction  of  plaintiff's  building.  Held,  that  no  action  could 
be  maintained  against  the  city:  Forsyth  v.  Mayor  etc.  of  Atlanta, 
45  Ga.  152;  12  Am.  Rep.  576.  A  house  in  a  city  was  destroyed 
by  fire  set  by  sparks  from  an  engine  which  was,  by  an  ordi- 
nance, a  nuisance  subject  to  abatement,  but  which  the  city  had 
neglected  to  abate.  Held,  that  the  owner  of  the  house  could 
not  maintain  an  action  against  the  city:  Davis  v.  Montgomery, 
51  Ala.  139;  23  Am.  Rep.  545.  A  municipal  corporation,  hav- 
ing power  under  its  charter  to  make  ordinances  for  the  safety 
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of  property  in  the  city,  suspended  for  a  short  time  the  operation 
of  an  ordinance  forbidding  the  use  of  fire-works  within  the  city. 
During  such  time,  plaintifl's  building  was  set  on  fire  and  de- 
stroyed by  fire-works  negligently  used  by  boys.  Held,  that  the 
corporation  was  not  liable  for  such  destruction:  Hill  v.  Charlotte, 
72  N.  C.  55;  21  Am.  Rep.  451.  A,  in  driving  through  defend- 
ant's streets,  ran  off  the  end  of  a  culvert,  and  was  killed.  In  an 
action  for  damages,  on  the  ground  that  defendant  was  negligent 
in  building  a  culvert  so  short  as  to  render  the  street  dangerous, 
held,  that  the  defendant  was  not  liable,  as  the  defect  was  in  the 
plan  of  the  culvert:  Detroit  v.  Beckman,  34  Mich.  125;  22  Am. 
Rep.  507.  A  city  accepted  a  statute  authorizing  it  to  make 
and  maintain  reservoirs  and  public  hydrants  "  in  such  place  as 
it  may  deem  proper,"  and  erected  works  by  virtue  thereof.  The 
owner  of  a  building  having  failed  to  pay  his  water-rates  for 
water  supplied  to  the  building  from  such  works,  the  city  cut  off 
the  water  from  the  building,  and  also  from  a  hydrant  in  the 
neighboring  street,  although  the  water  might  have  been  cut  off 
from  the  building  alone.  The  building  was  destroyed  by  a  fire, 
which  might  have  been  extinguished  if  there  had  been  water  in 
the  hydrant.  Held,  that  the  owner  could  not  recover  from  the 
city  for  the  loss:  Tainter  v.  Worcester,  123  Mass.  311;  25  Am. 
Rep.  90.  A  city  was  authorized  by  its  charter  to  make  by-laws 
relative  to  the  public  streets  and  nuisances  therein,  and  made  a 
by-law  making  an  encumbrance  or  obstruction  to  travel  in  or 
over  a  street  a  nuisance.  Plaintiff's  intestate  was  killed  by  the 
falling  of  a  sign  carelessly  suspended  over  a  street.  Held,  that 
the  city  was  not  liable:  Hewison  v.  City  of  New  Haven,  37  Conn. 
475;  9  Am.  Rep.  342.  An  action  was  brought  against  a  city 
to  recover  damages  for  injuries  to  the  plaintiff's  business  and 
property,  resulting  from  the  construction  by  it  of  a  tunnel 
under  a  navigable  river  along  the  line  of  a  street,  at  a  point 
where  the  plaintiff's  warehouse  and  dock  were  located.  Held, 
that  the  city,  having  been  properly  authorized  by  statute  to 
construct  the  tunnel,  and  having  proceeded  with  due  care  and 
skill,  was  not  liable  for  consequential  damages  caused  to  per- 
sons specially  injured,  nor  for  a  temporary  obstruction  to  the 
access  to  the  plaintiff's  lot,  caused  by  the  erection  of  a  coffer- 
dam in  the  river,  the  same  having  been  necessary  to  enable  it 
to  construct  the  tunnel,  and  having  been  maintained  no  longer 
than  was  necessary:  Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
635.  A  city,  to  improve  its  sanitary  condition,  collected  and 
deposited  in  one  place  all  the  carcasses,  garbage,  etc.,  and 
buried  them  there.  Held,  that  it  was  not  liable  to  an  indi- 
vidual for  sickness  produced  thereby:  Fort  Worth  v.  Crawford, 
64  Tex.  202;  53  Am.  Rep.  753.     The  brick  walls  of  a  burned 
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building  standing  on  private  property  on  the  line  of  a  city 
street,  and  so  unstable  as  to  be  dangerous  to  passers  on  the 
sidewalk,  were  blown  upon  and  crushed  a  house  on  an  adjoin- 
ing lot,  and  killed  a  child  visiting  in  the  house  at  the  time. 
The  walls  had  been  standing  in  that  condition  for  several 
months.  The  mother  of  the  child  sued  the  city  for  damages: 
Held,  not  maintainable:  Kiley  v.  Kansas,  87  Mo.  103:  56  Am. 
Eep.  443. 

§  4007.  When  Liable  for  Negligence. — But  as  to  those 
duties  which  are  devolved  upon  a  corporation  by  law  or 
by  its  charter,  it  is  responsible  for  all  damages  which  re- 
sult either  from  its  neglect  to  perform  those  duties,  or 
from  its  performing  them  in  a  negligent  manner.' 
"ptated  in  another  way,"  says  Judge  Thompson,^  "it  is 
optional  with  such  a  corporation  whether  or  not  it  will 
exercise  its  power  to  open,  improve,  or  grade  a  certain 
street,  highway,  or  sidewalk; '  or  dig  a  certain  sewer;^  or 
build  a  certain  bridge,  or  construct  a  certain  culvert;^ 
or  plant  certain  shade-trees;*  or  light  a  certain  street 
or  bridge;'  or  erect  a  certain  public  building,  or  certain 
water-works,"  or  a  certain  wharf,  for  the  purpose  of  in- 
creasing its  revenue  by  collecting  tolls  from  vessels;  or 
for  failing  to  clear  its  harbor  of  obstructions.'  And  it  is 
not  liable  to  a  private  action  for  the  uon-exercise  of  such 
powers,  however  much  private  interests  may  suffer  from 

'  Stackhonse  «.   Lafayette,  26  Ind.  apolis,  22  Minn.   159;   Simmer  v.  St. 

17;  89  Am.  Dec.  450;  Rochester  White  Paul,    23   Minn.   408;   Jones   v.    New 

Lead  Co.  v.  Rochester,  3N.  Y.  463;  53  Haven,  34  Conn.  1;  St.  Paul  v.  Seitz, 

Am.  Dec.  316;  Mills  v.  Brooklyn,  32  3  Minn.  297;  74  Am.  Deo.  753;  City 

N.  Y.  489;  Cole  v.  Medina,  27  Barb,  of  Logansport  v.  Dick,  70  Ind.  65;  36 

218;  Kavanagh  v.  Brooklyn,  38  Barb.  Am.  Rep.  166. 

232;   Hutson  v.  New  York,   9  N.  Y.         ^  2  Thompson  on  Negligence,  732. 
163;  Leavenworth  u.  Casey,  MoCahon        '  Hughes  v.  Baltimore,  Taney,  243. 
(Kan.),  124;  Child  v.  Boston,  4  Allen,         *  Mills  v.  Brooklyn,  32  N.  Y.  489. 
41;  81  Am.  Dec.  680;  Perry  I'.  Worces-         'Rochester    White    Lead     Co.    v. 

ter,  6  Gray,  544;  Sprague  v.  W^orcester,  Rochester,  3  N.  Y.  463;  53  Am.  Deo. 

13  Gray,   193;   Emery  v.  Lowell,   104  316. 

Mass.  13;  New  York  v.  Furze,  3  Hill,  "See  Jones  «.  New  Haven,  34  Conn.  1. 
612;  Lacour  v.  New  York,  3  Duer,  406;         '  Freeport  v.  Isbell,  83  111.  440;  25 

Wilson  v.  Mayor,  1  Denio,  595;  43  Am.  Am.  Rep.  409. 

Dec.  719;  Eastman  v.  Meredith,  36  N.         *  Bailey  v.  New  York,  3  Hill,  531; 

H.  284;  72  Am.  Dec.  302;  Anthony  v.  38  Am.  Dec.  669;  2  Denio,  433. 
Adams,  1  Met.  285;  Koba  v.  Minna-        •  Goodrich  o.  Chicago,  20  111.  445. 
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it.'  But  if  it  undertakes  to  open,  improve,  or  grade  the 
highway,  street,  or  sidewalk,^  dig  the  sewer'  or  draiu,* 
build  the  bridge,*  construct  the  culvert,"  open  the  park, 
plant  the  shade-trees,'  light  the  street  or  bridge,'  erect 
the  public  building,'  or  water-works,'"  or  wharf,"  or  pier,'^ 
or  dock,"  and  its  officers  or  agents  do  the  work  negligently 
or  unskillfully,  or  negligently  suffer  it  to  get  out  of  repair, 
and  in  consequence  of  such  negligence  or  unskillfulness^ 
and  not  in  consequence  of  the  mere  fact  that  the  work  is 
done,  damage  accrues  to  a  private  person,  he  may  main- 
tain an  action  against  the  city  therefor."  A  town  carry- 
ing on  a  farm  for  the  support  of  i'ts  poor  is  liable  for  an 
injury  inflicted  on  a  citizen  by  a  ram  owned  by  the  town, 
and  kept  on  the  farm  for  the  propogation  of  sheep,  but 
negligently  suffered  to  run  at  large." 

Illustrations.  — An  infant  fell  into  a  water-tank  constructed 
by  a  city,  and  was  drowned.  In  an  action  for  damages  against 
the  city,  held,  that  it  was  not  sufficient  for  the  city  to  show  that 
the  tank  was  secure  for  such  persons  as  ordinarily  make  use  of 
the  streets  of  a  city:  City  of  Chicago  v.  Major,  IS  III.  349.  A  city 
had  by  charter  the  exclusive  control  of  its  sewers.  It  assented 
to  the  construction  of  an  underground  railroad  under  one  of 
its  streets,  reserving  the  right  to  supervise  and  control  the 
necessary  removal  of  any  sewer.  Through  the  railroad  con- 
tractor's negligence  in  reconstructing  a  sewer  which  had  been 
removed,  a  house  was  damaged.  Held,  that  the  city  was  lia- 
ble, it  being  its  duty  to  see  that  the  work  was  carefully  done: 
Fink  V.  St.  Louis,  71  Mo.  52.  A  city  ordinance  directed  the 
repairing  of  a  street.  M.  contracted  to  do  the  work,  and  em- 
ployed C.  to  superintend  it.  The  street  being  made  impassable, 
C.  caused  a  rope  to  be  stretched  across  it,  and  directed  a  lamp 
to  be  suspended  from  the  rope.     The  lamp  was  suspended,  but 

'  Graff  V.  Baltimore,  10  Md.  544.  »  Freeport  v.  Isbell,  83  111.  440;  25 

"  Leavenworth  v.  Casey,    McCahou  Am.  Rep.  407. 

(Kan.),  124.  '  Chicago  v.  O'Brennan,  65  111.  160. 

3  New  York  v.  Furze,  3  Hill,  612.  '«  Wilson  v.  New  Bedford,  IDS  Mass. 

*Kob3    V.    Minneapolis,    22    Minn.  261;  U  Am.  Rep.  352. 

159.  "  Pittsburg  v.  Grier,  22  Pa.  St.  54. 

°  Perry  v.  Worcester,  6  Gray,  544.  '^  Garrison  w.  New  York,  5  Bosw.497. 

"  Rochester     White     Lead     Co.    v.  "  Kennedy  i,.  New  York,  73  N.  Y. 

Rochester,  3  N.  Y.  463;  53  Am.  Deo.  365. 

316.  "  Moulton  v.  Scarborough,  71  Me. 

'  Jones  V.  New  Haven,  34  Conn.  1.  267;  36  Am.  Rep.  308. 
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was  broken  and  extinguisbed  by  boys.  The  person  in  charge  took 
it  to  his  home  in  the  vicinity  to  repair  it,  but  did  not  replace  it 
that  night.  During  his  absence,  the  plaintiff,  in  attempting  to 
pass  up  the  street,  driving  his  hack,  came  in  contact  with  the 
rope,  of  which  he  had  no  warning,  and  received  injuries.  No 
officer  of  the  city  had  notice  of  the  rope  being  stretched  across 
the  street,  and  C.  had  no  orders  on  the  subject  from  any  one. 
Held,  that  the  city  was  liable:  Baltimore  v.  O'Donnell,  53  Md. 
110;  36  Am.  Rep.  395. 

§  4008.  Neglect  to  Perform  Public  Duty— When  not 
Liable.  — A  municipal  corporation  is  not  liable  for  dam- 
ages consequent  on  its  neglect  to  perform  a  public  or  gov- 
ernmental duty.'  Upon  this  principle,  a  town  has  been 
held  not  responsible  for  an  injury  sustained  on  account 
of  the  non-repair  of  the  town-house;^  for  an  injury  to  a 
child  in  consequence  of  a  dangerous  excavation  in  a 
school-house  yard,'  and  in  consequence  of  a  defect  in  the 
construction  of  the  school-house  itself,*  as,  for  example, 
a  defect  in  the  heating  apparatus;^  nor  a  county  for  the 
negligence  of  its  employees  in  the  construction  of  a  court- 
house,^ or  the  sidewalk  appurtenant  thereto.'  It  is  not 
liable  for  injuries  caused  by  a  market-house  being  blown 
down  by  a  cyclone;'  nor  for  property  injured  by  a  mob;° 
nor,  at  the  suit  of  a  private  party,  for  not  obeying  the  pro- 
visions of  its  charter.'"  A  municipal  corporation  is  not 
bound  to  provide  hitching-posts,  and  where  it  does  so,  is 
bound  only  to  ordinary  care  in  the  selection  and  setting 
of  them.     Where  a  horse   became   frightened   and   ran 

'  Sussex  County  v.  Strader,  18  N.  *  Wixou  v.  Newport,  13  E.  L  454; 

J.  L.  108;  Cooley  v.  Essex,  27  N.  J.  L.  43  Am.  Rep.  35. 

415;  Livermore  v.  Camden,  31  N.  J.  L.  °  HoUenbeok  v.  Winnebago  Co.,  95 

507;  29  N.  J.  L.  245;  Pray  v.  Jersey  111.  148;  35  Am.  Rep.  151;  Kincaid  v. 

City,  32  N.  J.  L.  394;  Union  v.  Durkes,  Hardin,  53  Iowa,  430;   36  Am.  Rep. 

38  N.  J.  L.  21;  Richmond  v.  Long,  17  236. 

Gratt.  375.  '  Dosdall  v.  Olmstead,  30  Minn.  96; 

8  Eastman  v.  Meredith,  36  N.    H.  44  Am.  Rep.  185. 

284;    72    Am.    Dec.    302;     Hamilton  s  j-iori  ».  St.  Louis,  69  Mo.  341 ;  33 

County  V.  Mighels,  7  Ohio  St.  109.  Am.  Rep.  505. 

=  Bigelow   V.  Randolph,    14    Gray,  '  Prather  v.  Lexington,  13  B.  Mon. 

543.  559;  56  Am.  Dec.  585. 

*  Hill  o.  Boston,  122  Mass.  344;  23  '•  Sohattner  v.  City  of  Kansas,  53 

Am.  Rep.  332.  Mo.  162. 
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away,  and  frightened  a  team  fastened  to  a  hitcliing-post 
provided  by  a  city,  causing  them  to  break  the  post  and 
run  away,  and  they  ran  over  and  injured  a  person  in  the 
street,  it  was  held  that  the  city  was  not  liable  in  damages 
to  him,  the  injury  being  too  remote.' 

§  4009.  When  Liable.  —  But,  in  other  cases,  a  city  has 
been  held  liable  for  an  injury  sustained  by  the  plaintiff 
falling  into  a  dangerous  excavation  on  the  grounds  of  a 
city  building  used  in  part  for  municipal  purposes,  and  in 
part  rented  to  private  persons;^  for  the  sinking  of  a  ves- 
sel in  consequence  of  the  city  negligently  permitting  an 
iron  cylinder  to  remain  concealed  under  water  upon  one 
of  its  wharves;'  for  the  loss  of  a  horse,  arising  from  the 
non-repair  of  a  wharf  for  the  use  of  which  it  receives  tolls;* 
for  the  negligence  of  persons  employed  by  the  officers  of 
the  corporation  in  the  repair  of  its  public  sewers;^  and 
for  injuries  from  the  breaking  away  of  a  dam  connected 
with  its  water-works.^  Proof  of  the  omission  of  a  city  to 
avail  itself  of  a  power  to  light  its  streets  is  incompetent 
in  an  action  brought  by  a  person  for  an  injury  received 
by  falling  into  an  excavation  in  the  street  in  the  night- 
time. It  seems,  however,  that  if  a  city  assumes  to  light 
a  street,  and  does  it  so  negligently  that  a  person  is  injured 
in  consequence  by  falling  into  an  excavation  in  the  night- 
time, the  negligence  may  be  shown.'  The  corporation  is 
not  liable  for  the  repair  of  a  bridge  established  without 
authority.*  In  the  absence  of  statutory  authority,  a  city 
may  not  erect  a  dam  on  a  person's  land  without  his  con- 
sent, to  abate  a  nuisance  on  other  land;  and  such  action 
being  unauthorized,  the  city  is  not  liable  for  injury  caused 

»  City  of  Eookford  v.  Tripp,  83  111.  55  Am.  Deo.  347;  Wilson  v.  Wheel- 
247;  25  Am.  Rep.  381.  ing,    19  V7.  Va.  323;    42  Am.  Rep. 

*  Oliver  v.   Worcester,    102    Masa.     780. 

489;  3  Am.  Rep.  485.  «  Bailey  v.  New  York,  3  Hill,  531;  2 

'  Memphis  v.  Kimbrough,  12  Heisk.  Denio,  433. 

133.  '  City  of  Freeport  v.  Isbell,  83  111. 

*  Maoauley  v.  New  York,  67  N.  Y.  111.  440;  25  Am.  Rep.  407. 

602.  '  Com.  V.  Charlestown,  1  Pick.  180; 

'  Lloyd  V.  New  York,  5  N.  Y.  369;    11  Am.  Deo.  161. 
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thereby.^  A  direction  to  an  officer  to  remove  obstructions 
in  a  certain  alley  does  not  make  the  city  liable  for  the 
removal  of  property  outside  the  limits  of  the  alley,  though 
the  officer  believed  it  to  be  inside  of  those  limits.^  Where 
a  collector  of  taxes  arrests  a  tax-payer  for  overpayment  of 
a  tax  which  had  already  been  once  paid,  and  is  thereupon 
paid  a  second  time,  to  procure  a  release  from  the  arrest, 
the  town  is  not  liable  for  the  arrest,  nor  for  the  money 
while  in  the  hands  of  the  collector.'  A  city  is  not  liable 
for  the  negligence  of  the  superintendent  of  public  grounds 
while  cutting  down  a  tree  not  on  the  public  grounds,  but 
in  a  street,  and  belonging  to  an  abutter,  the  negligence 
causing  the  injury  of  a  workman.*  Where  highway  com- 
missioners of  a  city  made  excavations  on  a  private  way 
without  the  direction  of  the  city  council,  it  was  held,  in  an 
action  against  the  city  by  the  owner  of  the  way,  that  the 
acts  of  the  commissioners  were  ultra  vires,  and  that  the 
city  was  not  liable,  and  that  the  case  was  not  affected  by 
the  fact  that  the  work  had  been  paid  for  in  the  routine  of 
business,  the  act  of  the  financial  officers  of  the  city  in 
making  such  payment  being  ultra  vires} 

§  4010.     Acts  Ultra  Vires  —  Corporation  not  Liable.  — 

Where  the  act  which  produces  the  injury  is  outside  of  the 
powers  conferred  on  the  corporation,  the  latter  cannot  be 
held  in  damages.*  A  municipal  corporation  is  liable  in 
damages  for  a  lavs'ful  and  authorized  act  of  its  agents  done 
in  an  unauthorized  manner,  but  not  for  an  unlawful  or 
prohibited  act." 

'  Cavanagh    v.    Boston,    139    Mass.  Stetson  v.  Kempton,  13  Mass.  272;  7 

426;  52  Am.  Rep,  716.  Am.  Deo.   145;   Norton  v.  Mansfield, 

'^  Hanvey    v.    Rochester,    35    Barb.  16  Mass.  48;  Parsons  v.   Goshen,    11 

177.  Pick.  396. 

*  Liberty  v.  Hard,  74  Me.  101.  '  Hunt  v.  Boonville,  65  Mo.  620;  27 

*  McCarthy  v.   Boston,    135    Mass.  Am.  Rep.  299.    But  in  an  Illinois  case 
197,  it  was  held  that  a  city  constructing  a 

*  Pierce  v.  Tripp,  13  R.  I.  181.  road  in  a  different  manner  from  that 
«  Schumacher   v.    St.  Louis,  3   Mo.     authorized  by  law  is  nevertheless  liable 

App.  298;  Anthony  v.  Adams,  1  Met.  for  an  injury  occasioned  by  a  defect 

284,  286;  Albany  v.  Cunliif,  2  N.   Y.  in  the  road  as  constructed:  Pekin  v. 

165;    reversing    2    Barb.     190.     See  Newell,  26  111.  320;  79  Am.  Dec.  378. 
394 
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Illustrations. — In  the  celebration  of  a  public  event,  the 
council  of  a  city  directed  the  fire  department  to  assemble  at  the 
city  hall  at  a  certain  hour.  One  of  the  hose-carts  on  the  way 
there  was  negligently  driven  and  injured  a  pedestrian.  Held, 
that  the  calling  out  of  the  hose-cart  for  such  a  purpose  was 
ultra  vires,  and  the  city  was  not  liable:  Smith  v.  Rochester,  76 
N.  Y.  506.  The  selectmen  of  a  town,  without  a  corporate  vote, 
erected  an  embankment  some  distance  from  the  highway,  for 
the  purpose  of  turning  all  the  waters  of  a  stream  into  one  cban- 
nel,  to  obviate  the  necessity  of  building  more  than  one  bridge. 
Held,  that  the  town  was  not  liable  in  damages  to  a  land-owner 
whose  land  was  flooded  thereby:  Anthony  v.  Adams,  1  Met.  284. 
The  officers  and  agents  of  a  corporation  assumed  to  build  a 
bridge  under  authority  of  a  statute  not  constitutionally  passed 
for  want  of  a  two-thirds  vote,  and,  in  consequence  of  its  negli- 
gent construction,  the  bridge  fell.  Held,  that  the  corporation 
was  not  liable  to  a  person  thereby  sustaining  injury:  Albany  v. 
Cunliff,  2  N.  Y.  165.  The  street  commissioner  of  a  city,  under 
direction  of  the  mayor,  took  earth  from  the  plaintiff's  premises 
and  used  it  in  the  construction  of  a  street.  There  was  no  au- 
thority in  the  charter  or  elsewhere  to  warrant  such  a  proceeding. 
Held,  that  the  city  was  not  liable  for  the  trespass:  Rowland  v. 
Gallatin,  75  Mo.  134;  42  Am.  Rep.  395. 

§  4011.  Liable  for  Maintaining  or  Permitting  Nui- 
sance.—  An  action  may  be  maintained  against  a  munici- 
pal corporation  for  injuries  occasioned  by  a  nuisance 
created  or  maintained  by  it  in  any  case  in  which,  under 
like  circumstances,  an  action  could  be  maintained  against 
an  individual.-'     So  it  is  responsible  for  permitting  nui- 

'  Harper  v.  Milwaukee,  30  Wis.  365,  garbage  and  carcasses  collected  it  was 
372;  Brower  v.  New  York,  3  Barb,  not  liable  to  an  individual  for  sickness 
254;  Lawrence  v.  Fairhaven,  5  Gray,  caused  thereby.  The  court  said:  "In 
110;  O'Brien  v.  St.  Paul,  18  Miiiu.  176;  reference  to  the  liability  of  municipal 
Kobs  V.  Minneapolis,  22  Minn.  159;  corporations  for  creating  or  failing  to 
Bradt  v.  Albany,  5  Hun,  591;  Peo-  remove  a  nuisance,  this  distinction  is 
pie  B.  Albany,  1 1  Wend.  543;  27  Am.  to  be  observed:  If  the  nuisance  grows 
Dec.  95;  Philadelphia  v.  Collins,  68  out  of  acts  done  exclusively  in  the  in- 
Pa.  St.  106;  Browulow  v.  Metropoli-  terests  of  the  public,  such  as  the  im- 
tan  Board,  16  Com.  B.,  N.  S.,  546;  13  provement  of  the  sanitary  condition 
Com.  B.,  N.  S.,  768;  Brower  v.  New  of  the  city,  then  it  would  only  be  lia- 
York,  3  Barb.  254;  Stone  v.  Augusta,  ble  for  a  careless  or  negligent  execu- 
40  Me.  127;  Gilman  v.  Laoonia,  55  N.  tion  of  the  duty.  But  if  the  acts  out 
H.  130,  131;  20  Am.  Rep.  175.  In  of  which  the  nuisance  originated  or  is 
City  of  Fort  Worth  v.  Crawford,  64  continued  were  done  for  the  private 
Tex.  202,  53  Am.  Rep.  753,  it  was  advantage  or  emolument  of  the  muni- 
held  that  where  a  city,  for  health  pur-  cipal  corporation,  then,  irrespective  of 
poses,  had  deposited  in  one  place  all  the  the  question  of  negligence,  it  would  bs 
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sances  by  others  upon  property  over  which  it  has  control.' 
A  town  is  liable  in  damages  for  maintaining  a  market- 
house  which  is  a  nuisance.^  A  structure,  such  as  the  cor- 
nice of  a  building,  projecting  over  a  street  in  a  city  in 
such  a  manner  as  to  be  dangerous  to  passers-by  is  a  nui- 
sance which  the  corporate  authorities  may  abate,  and  if 
they  fail  to  do  so  after  notice  of  its  dangerous  character, 
the  city  will  be  liable  to  any  one  injured  thereby.^  But 
it  is  not  liable  for  bringing  an  existing  nuisance  within  a 
street  by  widening  the  street.''  It  is  not  liable  for  dam- 
ages resulting  from  a  horse  becoming  frightened  at  an 
instrument  run  by  steam,  to  repair  a  street,  and  without 
negligence.'  An  action  cannot  be  maintained  against  the 
authorities  of  a  town  upon  an  allegation  that  a  regularly 
licensed  liquor  seller  was  permitted  to  keep  a  saloon  near 
the  plaintiff's  house  in  such  a  manner  as  to  constitute  it 
a  nuisance.* 

IlTjUsteations. — A  ruinous  wall  on  private  property  in  a  city, 
dangerously  near  a  public  street,  fell  and  killed  a  child  in  a 
building  one  foot  outside  the  limits  of  the  street.     The  city 

liable  for  the  injuries  resulting  there-  the  city  authorities  in  the  enforcement 

from:  Bailey  ».  New  York,  3  Hill,  531;  of  these  ordinances  is  shown  by  the 

Oliver  V.  Worcester,   102  Mass.   489;  evidence." 

3  Am.  Rep.  485;  Pittsburgh  w.  Grier,  '  Lawrence  v.  Fairhaven,  5  Gray, 
22  Pa.  St.  54;  Eastman  v.  Meredith,  110;  Aurora  v.  Reed,  57  111.  29;  11 
36  N.  H.  296;  72  Am.  Dec.  302;  Mer-  Am.  Rep.  1;  Damour  v.  Lyons,  44 
sey  Docks  v.  Gibbs,  11  H.  L.  Gas.  687.  Iowa,  276;  Van  Pelt  v.  Davenport,  42 
From  the  record  it  appears  that  the  Iowa,  308,  311;  20  Am.  Rep.  622; 
city  authorities  established  this  as  a  Stack  v.  East  St.  Louis,  85  111.  377;  28 
place  for  the  deposit  and  burial  of  the  Am.  Rep.  619;  Tallahassee  v.  Fortune, 
bodies  of  dead  animals,  garbage,  ex-  3  Fla.  19;  52  Am.  Deo.  358;  Wendel 
crement,  etc.,  for  the  purpose  of  im-  ».  Troy,  4  Keyes,  261;  Baltimore  v. 
proving  and  maintaining  the  sanitary  Marriott,  9  Md.  160.  Contra,  Stack- 
condition  of  the  city.  This  was  done  house  v.  Lafayette,  26  Ind.  17;  89  Am. 
for  and  in  the  interest  of  the  public,  Dec.  450.  Compare  Weeks  v.  Milwau- 
and  not  for  the  private  advantage  or  kee,  10  Wis.  242;  Smith  v.  Milwaukee, 
emolument  of  the  municipal  corpora-  18  Wis.  63. 

tion.     And  it  also  appears  that  in  es-  ''  Suffolk  v.  Parker,  79  Va.  660;  52 

tablishing  this  deposit  or  burial-ground  Am.  Rep.  640. 

the  city  council,  by  appropriate  ordi-  *  Grove  v.  Fort  Wayne,  45  Ind.  429; 

nances,    provided    that    all    deposits  15  Am.  Rep.  262. 

should  be  buried  in  ditches  from  four  *  McCutcheou  v.  Homer,   43  Mich, 

to  six  feet  deep,  and  made  it  a  misde-  483;  38  Am.  Rep.  212. 

meaner    punishable   by   fine   for   any  *  Sparr  v.    St.   Louis,   4   Mo.   App, 

person    to  violate   these    ordinances.  572. 

And  some  diligence 'upon  the  part  of  '  McCrowell  v.  Bristol,  5  Lea,  685, 
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authorities  knew  of  the  condition  of  the  wall,  were  authorized  by 
the  charter  to  declare  and  abate  nuisances,  and  there  was  a  city 
ordinance  delaring  dangerous  buildings  and  structures  nui- 
sances. Held,  that  the  city  was  liable  in  damages  for  the 
death:  Kiley  v.  Kansas,  69  Mo.  102;  33  Am.  Rep.  491.  A  city 
caused  open  paved  gutters  to  be  constructed  on  the  sides  of  a 
street,  and  similar  ones  to  be  constructed  on  other  streets  lead- 
ing into  it.  At  the  end  of  the  gutters  on  the  principal  street 
were  underground  drains  leading  into  a  culvert,  through  which 
flowed  a  natural  watercourse.  In  consequence  of  this  construc- 
tion, quantities  of  sand  and  filth  were  carried  into  the  water- 
course, causing  it  to  overflow  upon  plaintifi''s  land  below  the 
culvert,  and  obstructing  the  passage  of  water  from  a  drain 
which  ran  from  plaintiff's  house  to  the  watercourse.  Held, 
that  if  the  city  had  diverted  the  water  from  its  natural  course, 
and  had  accumulated  it  in  such  quantities  as  to  create  a  private 
nuisance  to  plaintiff,  he  could  maintain  tort  against  the  city  for 
the  injury:  Manning  v.  Lowell,  130  Mass.  21.  Plaintiff  was 
gored  by  a  cow  running  at  large  in  a  city  street.  The  city  coun- 
cil had  passed  an  ordinance  forbidding  cattle  running  at  laj-ge 
in  the  streets,  but  subsequently  suspended  it,  and  the  injury 
occurred  during  the  suspension.  Held,  that  there  was  no  cause 
of  action  against  the  city:  Rivers  v.  Augusta,  65  Ga.  376;  38  Am. 
Rep.  787.  A  city  licensed  an  exhibition  of  wild  animals,  with- 
out specifying  any  place.  The  owner  exhibited  them  in  a  pub- 
lic street,  whereby  the  plaintiff's  wife  sustained  a  personal  in- 
jury. Held,  that  the  city  was  not  liable:  Little  v.  Madison,  49 
Wis.  605;  35  Am.  Rep.  793. 

§  4012.  Liable  for  Trespasses.  —  Likewise,  a  municipal 
corporation  is  liable  for  trespasses  upon  the  property  of 
others.-' 

'■  Proprietors  of  Looks  v.  Lowell,  7  more  liberty  to  trespass  upon  it  than 

Gray,  223;   Haskell  v.  New  Bedford,  has  a  private  individual.     If  the  cor- 

108  Mass.  208;  Emery  v.  Lowell,  104  poration  send  people  with  picks  and 

Mass.  1.3;  Conrad  v.  Ithaca,  16  N.  Y.  spades  to  cut  a  street  through  it,  with- 

158;  Carman  v.  New  York,   14  Abb.  out  first  acquiring  the  right  of  way,  it 

Pr.  301;  Byrnes  v.  Cohoes,  67  N.  Y.  is  liable  for  a  tort;  but  it  is  no  more  lia- 

204;  Bumgard  v.  Mayor,  9  La.  119;  29  ble  under  such  circumstances  than  it  is 

Am.  Deo.   437;   Broadwell   v.  Kansas  when  it  pours  upon  his  land  a  flood  of 

City,  75  Mo.  213;  42  Am.  Rep.  407;  water  by  a  public  sewer  so  constructed 

City  of  Delphi  ».  Evans,  36  Ind.  90;  that  the  flooding  must  be  a  necessary 

10  Am.  Rep.  12;  Ashley  ?;.  Port  Huron,  result.     The  one  is  no  more  unjustifi- 

35  Mich.  296;  24  Am.  Rep.  552.     In  able  and  no  more  an  actionable  wrong 

Ashley  v.  Port  Huron,  35  Mich.  296;  than  the  other.     Each  is  a  trespass, 

24  Am.  Rep.  552,  the  court  say:  "The  and  in  each  instance  the  city  exceeds 

right  of  an  individual  to  the  occupation  its  lawful  jurisdiction.     A  municipal 

and  enjoyment  of  his  premises  is  exelu-  charter  never  gives,  and  never  could 

sive,  and  the  public  authorities  have  no  give,    authority    to    appropriate    the 
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§  4013.  Duty  of  Corporation  in  Executing  Public  Works 
— Degree  of  Care  Required.  —  In  the  construction  of  pub- 
lic works  the  corporation  must  use  such  a  degree  of  care 
and  prudence  as  competent  men  in  their  own  aifairs  would 
exercise  in  such  a  case.  The  cases,  "  in  speaking  of  the 
degree  of  care  and  caution  required  in  making  these  im- 
provements, and  what  negligence  or  unskillfulness  will 
render  the  corporation  liable,  use  such  language  as  fol- 
lows: 'The  city  must  act  cautiously  and  skillfullj'  in 
making  her  grades,  or  the  charter  will  afford  no  protec- 
tion.' ^  '  The  negligent  or  unskillful  manner  of  using  or 
appropriating  the  property,'  etc.^  '  For  injuries  occa- 
sioned by  the  negligence  or  unskillfulness,'  etc.*  'A  pre- 
liminary question  is,  whether  all  reasonable  precaution 
against  possible  or  contingent  injuries  was  taken,  and 
whether  the  culvert  was  built  in  a  manner  so  skillful 
as  to  shield  the  corporation  from  the  charge  of  mal- 
feasance in  the  execution  of  their  duty.  In  construction 
of  a  work  like  this  they  were  bound  to  exercise  that  care 
and  prudence  which  a  discreet  and  cautious  man  would 
and  ought  to  use  if  the  whole  jisk  or  loss  were  to  be  his 
alone.'  The  council  having  directed  the  improvement, 
'  the  further  prosecution  of  it  is  purely  of  a  ministerial 
character;  the  agents  to  perform  it  are  selected  by  the 
corporation,  and  they  are  bound  to  see  that  it  is  done  in  a 
safe  and  skillful  manner.'*  The  words'  'due  care  and 
caution '  are  used  in  Steele  v.  Western  Inland  Lock  Naviga- 
tion Co.^  '  The  degree  of  care  and  foresight  which  it  is 
necessary  to  use,'  etc.*  Where  the  work  is  purely  minis- 
terial, the  corporation  is  subject  to  the  same  rules  which 

freehold  of  a  citizen  without  compen-  ''  Wallace  v.  Muscatine,  i  G.  Greene, 

sation,  whether  it  be  done  through  an  375. 

actual  taking  of  it  for  streets  or  build-  "  Ross  v.  Madison,  1  Ind.  284. 

inga,  or  by  flooding  it  so  as  to  inter-  '  Rochester    White     Lead     Co.    v. 

fere  with  the  owner's  possession.     His  Rochester,  3  N.  Y.  465;  53  Am.  Deo. 

property  right  is  appropriated  in  the  316. 

one  case  as  much  as  in  the  other. "  "2  Johns.  286. 

'  Creal  v.  Keokuk,  i  G.  Greene,  50.  "  Bailey  v.  New  York,  2  Demo,  440. 
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govern  the  individual,  and  is  '  liable  for  damages  for  the 
improper  and  negligent  exercise  of  duty."  'As  a  general 
rule,  a  man  who  exercises  proper  care  and  skill  may  do 
what  he  will  with  his  own  property.'^  'A  person  may 
render  himself  liable  by  using  his  own  property  in  such 
a  negligent  and  improper  manner  as  to  cause  injury  to 
another."" 

§  4014.  Establishing  and  Changing  Grade  of  Streets. 
■ —  Municipal  corporations  are  not  liable  at  common  law 
for  injuries  necessarily  resulting  from  grading  their 
streets,  or  from  changing  the  established  grades,  even 
after  property  owners  have  built  with  reference  to  them, 
when  the  work  is  done  in  a  careful  and  skillful  manner, 
and  in  the  execution  of  a  statutory  power.^     While  acting 


'  Lacour  V.  New  York,  3  Duer,  415. 
«  Radoliff 's  Ex'rs  v.  Brooklyn,  4N.  Y. 
198,  199;  53  Am.  Dec.  357. 

*  Wright,  J.,  in  Cotes  v.  Davenport, 
9  Iowa,  235,  236. 

*  2  Thompson  on  Negligence,  747, 
citing  Wilson  v.  New  York,  1  Denio, 
595;  43  Am.  Dec.  719;  Murphy  v. 
Chicago,  29  111.  279;  81  Am.  Dec.  307; 
Pontiac  v.  Carter,  32  Mich.  164;  Kav- 
anagh  v.  Brooklyn,  38  Barb.  232;  St. 
Louis  V.  Gurno,  12  Mo.  414;  Taylor  v. 
St.  Louis,  14  Mo.  20;  55  Am.  Dec.  89; 
Radcliff's  Ex'rs  o.  Brooklyn,  4  N.  Y. 
19o;'53Am.  Dec.  357;  Humes  w.  Knox- 
ville,  1  Humph.  403;  34  Am.  Dec.  657; 
Nebraska  City  v.  Lampkin,  6  Neb.  27; 
Schattner  v.  Kansas  City,  53  Mo.  162; 
Wegmann  v.  Jefferson  City,  61  Mo.  55; 
Imler  v.  Springfield,  55  Mo.  119;  17 
Am.  Rep.  645;  Hovey  w.  Mayo,  43  Me. 
322;  Ellis  v.  Iowa  City,  29  Iowa,  229; 
Cole  V.  Muscatine,  14  Iowa,  296;  Creal 
I).  Keokuk,  4  G.  Greene,  47;  Callender 
V.  Marsh,  1  Pick.  417;  Quinn  v.  Pater- 
son,  27  N.  J.  L.  35;  Tate  v.  R.  R.  Co., 
64  Mo.  149;  O'Connor  v.  Pittsburgh, 
18  Pa.  St.  187;  Reynolds  v.  Shreve- 
port,  13  La.  Ann.  426;  Benden  v. 
Nashua,  17  N.  H.  477;  Green  v.  Read- 
ing, 9  Watts,  382;  36  Am.  Deo.  12,7; 
Mayor  v.  Randolph,  4  Watts  &  S.  514; 
39  Am.  Dec.  102.  And  see  Keasy  v. 
City  of  Louisville,  4  Dana,  154;  29 
Am.  Dec.  395;  Smith  v.  Washington, 


20  How.  149;  Meares  v.  Wilmington, 
9  Ired.  73;  49  Am.  Dee.  412;  Dorman 
V.  Jacksonville,  13  Pla.  538;  7  Am. 
Rep.  253;  Simmons  v.  Camden,  26  Ark. 
276;  7  Am.  Rep.  620;  Fellows  v.  New 
Haven,  44  Conn.  240;  26  Am.  Rep. 
447 .  In  Ohio  a  different  rule  prevails, 
and  a  city  is  liable  to  a  land-owner  for 
any  consequential  damage  resulting  to 
his  land  from  the  grading  or  changing 
of  the  grade  of  streets,  without  refer- 
ence to  the  question  whether  or  not 
the  work  was  done  with  due  care  and 
skill:  Goodloe  ».  Cincinnati,  4  Ohio, 
500;  22  Am.  Dec.  764;  Smith  v.  Cin- 
cinnati, 4  Ohio,  514;  McComba  v. 
Akron,  15  Ohio  St.  474;  Rhodes  v. 
Cleveland,  10  Ohio,  159;  36  Am.  Deo. 
82;  Akron  v.  McComb,  18  Ohio,  229; 
51  Am.  Dec.  453;  Akron  v.  Chamberlain, 
34  Ohio  St.  .328;  32  Am.  Rep.  367.  Com- 
pare Cincinnati  v.  Penny,  21  Ohio  St. 
499;  8  Am.  Rep.  73.  And  see  O'Brien 
V.  St.  Paul,  25  Minn.  331;  Nevins  v. 
Peoria,  41  III.  502;  89  Am.  Deo.  392; 
Bloomington  v.  Brokaw,  77  111.  194; 
Aurora  v.  Gillet,  56  111.  132;  Aurora  «. 
Reed,  57  111.  29;  11  Am.  Rep.  1;  Dixon 
V.  Baker,  65  111.  518;  16  Am.  Rep.  591; 
Ellis  V.  Iowa  City,  29  Iowa,  229;  Petti- 
grew  V.  Evansville,  25  Wis.  223;  3 
Am.  Rep.  50;  Hoyt  v.  Hudson,  27  Wis. 
656;  9  Am.  Rep.  473.  Under  a  con- 
stitutional provision  that  private 
property   shall    not   be   damaged  for 
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within  the  scope  of  their  municipal  authority  in  making 
excavations  in  streets  for  the  purpose  of  opening  and  im- 
proving them,  they  are  not  liable  to  the  owners  of  abutting 
property  for  injuries  to  buildings  erected  thereon,  result- 
ing from  the  removal  of  the  lateral  support  of  the  soil.' 
Thus  it  is  held  in  some  cases  that  it  is  not  liable  for  the 
escape  of  surface  water  from  a  change  of  grade  of  the 
street,''  while  in  others  it  is  liable  where  the  street  is  so 
negligently  constructed  or  graded  that  water  is  carried  to 
the  adjoining  lands.'     The  owner  of  property  adjacent  to 


public  use  without  just  compensation, 
a  city  is  liable  to  a  lot-owner  for  injury 
by  raising  the  street  grade:  Harmon  v. 
Omaha,  17  Neb.  548;  52  Am.  Rep.  420; 
City  of  Elgin  v.  Eaton,  83  111.  535;  25 
Am.  Rep.  412.  A  power  to  regulate 
the  grade  of  streets  includes  the  power 
to  regrade:  Creal  v.  Keokuk,  4  G-. 
Greene,  47.  Under  a  charter  pro- 
vision authorizing  a  city  to  cause 
streets  to  be  "paved,  graded,  or 
macadamized, "  the  city  is  authorized 
to  construct  a  sidewalk  of  plank  or 
other  material:  Burlington  etc.  R.  R. 
Co.  '«.  Mount  Pleasant,  12  Iowa,  112. 

1  City  of  Quincy  v.  Jonea,  76  111.  231; 
20  Am.  Rep.  243. 

2  Wakefield  v.  Newell,  12  R.  I.  75; 
34  Am.  Rep.  598;  Freburg  v.  Daven- 
port, 63  Iowa,  119;  50  Am.  Rep.  737; 
Cumberland  v.  Willison,  50  Md.  138; 
33  Am.  Rep.  304;  Imler  v.  Spring- 
field, 55  Mo.  119;  17  Am.  Rep.  645; 
Morris  v.  Council  Bluffs,  67  Iowa,  343; 
56  Am.  Rep.  343. 

=  Smith  V.  Alexandria,  33  Gratt.  208; 
36  Am.  Rep.  789;  Weis  v.  City  of 
Madison,  75  Ind.  241;  39  Am.  Rep. 
135;  West  Orange  v.  Field,  37  N.  J. 
Eq.  600;  45  Am.  Rep.  670;  City  of 
Aurora  v.  Rees,  57  111.  29;  11  Am. 
Rep.  1;  Barnes  v.  Hannibal,  71  Mo. 
449;  O'Brien  v.  St.  Paul,  25  Minn.  333; 
33  Am.  Rep.  470;  Gillison  v.  Charles- 
ton, 16  W.  Va.  282;  37  Am.  Rep.  763; 
the  court  saying:  "A  number  of  the 
authorities  we  have  cited  recognize 
the  principle  that  individuals  and 
municipal  corporations  have  the  right 
to  dispose  of  surface  water  in  any 
manner  they  please,  to  prevent  its 
flow  from  adjoining  lands  upon  their 


premises,  although  the  result  may  be 
to  flood  the  adjoining  land,  or  to  ex- 
pel or  throw  it  upon  the  lands  of  their 
neighbors,  and  in  either  case  are  not 
liable  to  an  action.     These  cases  seem 
to  lose  sight  entirely  of  the  wholesome 
principle  of  ethics  as  well  as  law  that 
a  man  may  use  his  own  property  in 
any  manner  he   pleases,  provided  he 
does   not   thereby   interfere  with  the 
rights  of  his  neighbor.     Some  of  the 
authorities  seem  to  regard  a  municipal 
corporation  as  a  little  monarchy  acting 
for   the   public   good,  and  absolutely 
without  any  responsibility  for  injuries 
inflicted  upon   individuals   in  case  of 
raising  or  depressing  the  grade  of  the 
streets,    and    thereby    changing    the 
natural  course  of   the  surface  water; 
and  if  by  means  of  its  improvements 
it  throws  it  upon  the  adjacent  prop- 
erty-holder, to  his  great  dptriment  and 
loss,  and  he  complains,  the  answer  is, 
Salus  popuii  est  wprema  lex;  and  if  he 
still  insists  that  he  has  been  greatly 
injured  and  ought  to  be  compensated, 
the  final  and  crushing  answer  is,  Dam- 
num.  absque,  injuria,  and  the  poor  suf- 
ferer, thinking  the  law  is  against  him, 
submits  with  the  best  grace  he,  can.    I 
see  no  reason  why  a  municipal  corpora- 
tion should  be  exempt  from  liability, 
where  it  commits  an  act  in  the  nature 
of  a  trespass  to  the  injury  of  a  citizen 
in  carrying  on  its  works  of  improve- 
ment, even  though  it  has  the  right  to 
grade  its  streets  in  such  manner  as  it 
determines.     It   is   not    necessary   to 
determine   in   this   case  whether   the 
municipal  corporation  would  be  liable 
for   injuries  done  to  the  property  of 
citizens  while  grading  the  streets,  if 
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a  street  has  a  right  to  presume  that  the  city  will  not  per- 
mit an  embankment  above  the  established  grade  to  remain 
in  the  street,  or  that  it  will  provide  proper  culverts  to  pre- 
vent the  embankment  from  impeding  the  flow  of  surface 
water.  He  is  justified  in  building  with  reference  to  the 
established  grade.  And  he  cannot  be  charged  with  negli- 
gence in  storing  articles  in  his  cellar  likely  to  be  damaged 
by  an  inundation,  since  he  has  the  right  to  make  any 
reasonable  use  of  his  premises.*  A  city  may,  in  the  exer- 
cise of  its  discretion,  raise  the  grade  of  a  street,  so  as  to 
compel  adjacent  property  owners  to  raise  their  buildings, 
at  great  expense,  and  yet  will  not  be  answerable  to  them 
in  damages.^  But  if  its  officers  and  agents,  in  doing  the 
work,  act  negligently,  and  thereby  inflict  damage  on  a 
property-owner,  it  is  liable.' 

Illustrations.  —  A  city  raised  the  grade  of  a  street  in  such 
a  manner  as  to  obstruct  the  flow  of  water  in  a  small  natural 
stream,  which  drained  the  surface  of  about  four  hundred  acres 
of  land.  The  engineer  of  the  city  was  incompetent  to  perform 
his  duties,  and  through  his  ignorance  and  want  of  skill,  the 
culvert  which  was  devised  to  conduct  the  water  under  the  high- 
way was  made  so  small  that  it  would  not  discharge  the  waters 
of  the  stream  when  swelled  by  the  added  surface  drainage  dur- 
ing heavy  rains,  by  reason  of  which,  during  a  rain,  the  water 
was  backed  upon  the  land  of  the  plaintififs,  doing  damage.  Held, 
that  an  action  lay  against  the  city  for  such  damage:  Rochester 
White  Lead  Co.  v.  City  of  Rochester,  3  N.  Y.  463;  53  Am.  Dec. 
316.     A  complaint  stated  that  a  city  had  raised  the  grade  of  an 

such   grade  had  been  established  by  77  111.   194;    Indianapolis  etc.   B.  R. 

the  city,  and  the  work  was  executed  Co.   v.   Hartley,  67  111.  439;   16  Am. 

with  skill  and  care  according  to  the  E.ep.  624;  Dixon  v.  Baker,  65  HI.  518; 

plan  so  adopted;  but  where  a  city,  in  16  Am.  Rep.  591;  Ellis  v.  Iowa  City, 

grading  its  streets  by  cutting  ditches  29  Iowa,  229;  Inman  v.  Tripp,  II  R.  I. 

and  drains,  collects  surface  water,  and  520;    Cotes    v.    Davenport,    9    Iowa, 

casts   it   in   a  body  upon   the   lot  or  227;  Templin  v.  Iowa  City,  14  Iowa, 

ground  of  the  proprietor  below,  unless  59;  81  Am.  Dec.  455;  Kensington  v. 

it  is  so  cast  into  a  natural  watercourse,  Wood,   10  Pa.   St.  93;   AUentown  v. 

the  proprietor  sustains  a  legal  injury,  Kramer,  73  Pa.  St.  406;  Wegmann  v. 

and  may  have  his  action  therefor."  Jefferson  City,  61  Mo.  55;  Hendershott 

'Damourw.  Lyons  City,  44  Iowa,  276.  v.   Ottumwa,  46   Iowa,   658;  26   Am. 

2  Murphy  v.  Chicago,  29  111.  279;  81  Rep.  182;   Ross  v.  Clinton,  46  Iowa, 

Am.  Dec.  307.  606;  26  Am.  Rep.  169;  Lacour  v.  New 

'  Nevins  v.  Peoria,  41  111.  502;  89  York,  3  Duer,  406;  Stone  v.  Augusta, 

Am.  Deo.  392;  Bloomington  v.  Brokaw,  46  Me.  127. 
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avenue,  and  neglected  to  provide  means  for  carrying  off  the 
rain-water  which  fell  on  the  avenue,  or  to  prevent  such  water 
from  draining  on  the  adjoining  lands,  to  the  injury  of  the  plain- 
tiff's adjacent  lot.  Held,  not  to  state  a  cause  of  action,  as  there 
was  no  allegation  of  the  diversion  of  any  stream  upon  the  plain- 
tiff's land,  nor  of  the  collecting  and  throwing  surface  water 
upon  his  land,  nor  of  the  causing  of  any  more  water  to  flow  than 
would  have  flowed  if  the  grade  had  not  been  raised:  Lynch  v. 
Mayor,  76  N.  Y.  60;  32  Am.  Rep.  271.  A  city,  in  making  a 
street,  so  unskillfully  excavated  a  hillside  that  the  land  above 
slid  down  upon  the  lot  of  the  plaintiff,  not  immediately  abutting 
upon  the  street.  Held,  that  the  city  was  liable  for  the  injury 
both  to  land  and  buildings:  Keating  v.  Cincinnati,  38  Ohio  St. 
141;  43  Am.  Rep.  421.  By  the  elevation  of  the  grade  of  a  street 
in  a  city,  surface  water  flowed  into  the  basement  of  plaintiff's 
building,  and  thereby  the  building  was  injured  and  the  walls 
cracked.  Held,  that  the  city  was  liable  for  the  damage,  but 
that  plaintiff  could  not  recover  damages  for  inconvenience  to 
his  tenants  or  injury  to  their  personal  property:  City  of  Dixon 
v.  Baker,  65  111.  518;  16  Am.  Rep.  591. 

§  4015.  Drains  and  Sewers.  —  Judge  Thompson  says: ' 
"  It  is  impossible  to  state  any  rule  that  would  hold  good 
in  all  the  states  in  respect  to  the  civil  liability  of  munici- 
pal corporations  for  failing  to  construct  suitable  drains 
and  sewers,  or  to  keep  the  same  in  repair.  The  obliga- 
tion of  a  municipal  corporation  to  construct  sewers,  for 
the  health,  comfort,  or  convenience  of  its  inhabitants,  or 
of  the  public,  is,  upon  grounds  already  stated,  one  of 
those  Imperfect  obligations  for  the  non-performance  of 
which  no  action  will  lie.  If  it  is  not  liable  for  a  total  fail- 
ure to  execute  such  an  obligation,  it  necessarily  follows 
that  it  will  not  be  liable  for  having  executed  it  but  par- 
tially. Thus  it  will  not  be  answerable  in  damages  for 
having  failed  to  construct  a  sewer  of  sufficient  size  to 
carry  off  the  surface  drainage,  where  the  damage  to  the 
plaintiff's  property  is  no  greater  than  it  would  have  been 
if  the  sewer   had   not    been  built.^     But,  upon  grounds 

'  2  Thompson  on  Negligence,  750.        Boston,  4  Allen,  41;  81  Am.  Deo.  680; 

2  Carr  v.  Northern  Liberties,  35  Pa.     Mills    v.    Brooklyn,    32    N.    Y.    489; 

St.  324;   78  Am.  Dec.  342;  Child  v.    Darling  v.  Bangor,  68  Me.  108;  City 


§  4015  MUNICIPAL   CORPORATIONS.  6298 

already  stated,  when  a  sewer  is  constructed,  and  citizens 
have,  under  license  from  the  city,  connected  their  private 
drains  with  it,  if  the  city  negligently  permits  it  to  get  out 
of  repair,  it  must  pay  the  damages  which  thereby  accrue;' 
though  a  city  will  owe  no  such  duty  to  a  mere  trespasser 
who  connects  with  the  sewer  without  license.^  The  dis- 
tinction upon  which  the  cases  rest  has  been  already  ad- 
verted to.  Cities  are  generally  held  liable  for  injuries 
resulting  from  negligence  in  the  building  and  maintain- 
ing of  sewers,  in  four  instances,  elsewhere  considered: 
1.  Where  the  agents  or  servants  of  the  city,  in  construct- 
ing the  sewer  do  the  work  negligently  or  unskillfully, 
whereby  unnecessary  damage  happens  to  adjacent  prop- 
erty, as  where  walls  settle,  cellars  become  flooded,  and 
the  like.'  The  city  would  not  be  liable  even  for  these 
injuries,  if  the  negligence  or  unskillfulness  was  that  of  an 
independent  contractor  or  his  servants.  2.  Where  the 
sewer  is  so  constructed  or  maintained  as  to  constitute  a 
nuisance,  in  which  case  any  person  sustaining  special 
damage  in  consequence  of  it  may  recover  such  damage 
of  the  city.*  3.  Where  the  direct  result  of  the  manner  in 
which  the  sewer  is  constructed  or  maintained  is  the  flood- 
ing of  a  person's  premises  with  water.  Here  the  city  is 
liable  for  the  trespass  upon  his  freehold  or  possession.^ 
4.  Where,  in  digging  a  sewer  in  a  public  street,  a  danger- 
ous excavation  is  left  open  and  unguarded,  whereby  a  trav- 
eler, without  fault  on  his  part,  is  injured.*  Here  various 
considerations  intervene  to  determine  whether  or  not  the 
city  is  liable;  as,  1.  Whether  the  work  was  done  by  the 

of   Madison  v.   Ross,  3  Ind.  236;   54  '  Montgomery  v.    Gilmer,    33   Ala. 

Am.    Dee.    481;    City   of    Denver    v.  116:  70  Am.  Deo.  562. 

Capelli,  4  Col.  25;   34  Am.  Eep.  62.  *  Rochester    White     Lead     Co.    v. 

Contra,  Evanville  v.  Decker,  84  Ind.  Rochester,  3  N.  Y.  463;  53  Am.  Dec. 

325;  43  Am.  Rep.  86.  316. 

1  Child  V.  Boston,   4  Allen,  41;   81  ^  Meek    v.    Whitechapel    Board,    -2 
Am.  Deo.  680;  Barton  v.  Syracuse,  36  Fost.  &  F.  144. 

N.  Y.  54;  Gilluly  v.  Madison,  63  Wis.        "  Detroit  v.  Corey,  9  Mich.  165;  80 
518;  53  Am.  Rep.  299.  Am.  Dec.  78. 

2  Darling  v.  Bangor,  68  Me.  108. 
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agents  of  tlie  corporation,  or  by  an  independent  contractor; 
2.  Whether,  if  the  work  was  done  by  an  independent  con- 
tractor, the  city  had  notice  that  the  excavation  had  been 
left  open  and  unguarded."  Although  a  municipal  corpo- 
ration be  not  required  by  law  to  build  sewers,  yet  if  it 
have  authority  to  build  them,  and  voluntarily  undertake 
to  do  so,  it  will  be  liable  for  any  injury  occasioned  by  its 
negligence  or  misfeasance,  either  in  building  or  maintain- 
ing them.*  A  city  may  not  be  enjoined  from  construct- 
ing drains  and  culverts  in  streets  merely  because  they 
will  increase  the  flow  of  surface  water  upon  the  land  of  a 
complainant  lot-owner,^  or  are  of  inadequate  size;'  nor  is 
It  liable  for  damage  caused  by  the  accumulation  of  surface 
water  on  city  lots,  when  owing  solely  to  extraordinary 
floods  or  the  insufiicient  size  of  sewers  which  are  not  de- 
fective in  construction  nor  out  of  repair.*  But  it  is  liable 
in  damages  if  it  constructs  a  sewer  in  such  a  manner  as 
to  throw  large  quantities  of  water  upon  an  owner's  prem- 
ises, which  otherwise  would  not  have  flowed  there.*  A 
municipal  corporation  is  not  liable  to  a  private  action  for 
damages  accruing  for  not  providing  sufficient  sewerage 
for  draining  an  owner's  premises;*  nor  for  damage  done 
by  necessary  blasting  of  rocks  in  the  work,  unless  negli- 
gently done  by  its  agents;'  nor  for  removing  lateral  sup- 
port to  a  house;'  nor  for  any  depreciation  in  the  rental 
value  of  property  caused  by  the  bad  smells  of  a  sewer  in 

'  Rowe    V.   Portsmouth,  56    N.   H.  Iowa,  308;  20  Am.   Rep.  622;  Smith 

291;  22  Am.   Rep.   464;   Thurston  v.  v.    Mayor,    66    N.    Y.    295;    23    Am. 

St.  Joseph,  51  Mo.  570;  11  Am.  Rep.  Rep.  53;   White  v.  Yazoo,   27  Miss. 

463:  Franklin  Wharf  Co.  v.  Portland,  357. 

67  Me.  46;  24  Am.  Rep.   1;  Hardy  v.  *  Ashley  v.  Port  Huron,   35  Mich. 

Brooklyn,  90  N.  Y.  435;  43  Am.  Rep.  296;   24  Am.   Rep.   552;    Noonan  v. 

182.  Albany,  79  N.  Y.  470;  35  Am.  Rep. 

2  Heth   t,.   Fond  du  Lac,   63  Wis.  540;  Gilluly  v.  Madison,  63  Wis.  518; 

228;  53  Am.  Rep.  279.  53  Am.  Rep.  299. 

» Americus  v.  Eldridge,  64  6a.  524;  "  Mills  v.  Brooklyn,  32  N.  Y.  489; 

37  Am.  Rep.  89.  Carr  v.  Northern  Liberties,  35  Pa.  St. 

*  Fair  v.   Philadelphia,  88  Pa.    St.  304;  78  Am.  Dec.  342. 

309;  32  Am.  Rep.  455;  Allen  v.  Chip-  '  Murphy  v.  Lowell,  128  Mass.  396; 

pewa  Falls,  52  Wis.  430;  38  Am.  Rep.  35  Am.  Rep.  381. 

748;  Collins  v.  Philadelphia,  93  Pa.  »  Cincinnati  v.  Penny,  21  Ohio  St. 

St.  272;  Van  Pelt  v.  Davenport,  42  499;  8  Am.  Rep.  73. 
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course  of  construction,  unless  it  is  kept  open  an  unrea- 
sonable length  of  time.'  A  court  of  equity  has  no  power 
to  compel  a  city  to  construct  a  sewer,  nor  jurisdiction  of 
a  claim  of  damages  for  injuries  by  the  improper  con- 
struction of  one,  except  where  the  operation  of  the  sewer 
may  be  enjoined  as  a  nuisance.^  In  all  such  cases,  if 
plaintiff  could  have  protected  his  property  at  slight  ex- 
pense, he  cannot  recover  beyond  what  such  protection 
would  have  cost.' 

Illustrations. —  A  city  provided  gutters  sufiBcient  for  ordi- 
nary rains,  which  for  five  years  were  found  sufficient.  Held, 
that  the  city  was  not  liable  for  damage  incurred  by  reason  of 
the  gutters  being  insufficient  on  an  extraordinary  occasion: 
Wright  v.  Wilmington,  92  N.  C.  156.  A  city  charter  authorized 
the  keeping  in  repair  of  sewers,  and  the  entry  for  that  purpose 
on  private  grounds  through  the  common  sewers'  run.  The  city 
utilized  a  stream  as  a  common  sewer  for  more  than  twenty 
years,  repairing  it,  arching  it,  etc.  Held,  that  the  city  was  lia- 
ble for  injuries  sustained  from  its  neglect  to  keep  the  sewer  in 
repair:  Kranz  v.  Baltimore,  64  Md.  491.  A  city  established  a 
system  of  sewerage,  and  built  a  sewer  to  drain  a  hitherto  un- 
draihed  district,  which  proved  insufficient  to  carry  off  the 
sewage  turned  into  it,  and  overflowed  upon  the  plaintiff's  land. 
With  knowledge  of  this,  the  city  continued  to  attach  lateral 
sewers  to  the  main  sewer,  increasing  the  injury  to  the  plaintiff's 
property.  Held,  that  the  city  was  liable:  Seifert  v.  Brooklyn, 
101  N.  Y.  136;  54  Am.  Rep.  664.  A  city  ordered  certain  privy 
inlets  connected  with  a  sewer  to  be  closed,  on  account  of  the 
stench.  In  doing  this  the  workmen  closed  an  inlet  from  the 
plaintiff's  house,  not  connected  with  a  privy,  and  caused 
the  water  to  flow  back  on  her  premises.  Held,  that  the  city 
was  liable:  Semple  v.  Vicksburg,  62  Miss.  63;  52  Am.  Rep.  181. 
A  municipal  corporation  opened  a  sewer  on  a  street,  and  the 
earth  from  the  excavation  was  thrown  upon  the  sidewalk,  and 
the  obstruction  remained  there  during  the  night,  and  there  was 
no  signal-light,  and  no  barrier  erected  around  or  near  it,  to 
warn  passengers  away  from  the  danger,  and  a  foot-passenger, 
walking  along  the  pathway  by  night,  in  consequence  fell  into  a 
hole  and  was  injured.  Held,  that  it  was  liable:  Grant  v.  Brook- 
lyn, 41  Barb.  381. 

1  Am  V.  Kansas,  14  Fed.  Rep.  226.         '  Van  Pelt  v.  Davenport,  42  Iowa, 
''  Horton   o.   Mayor  and  Council,  4     308;  20  Am.  Kep.  622. 
Lea,  39;  40  Am.  Rep.  1. 
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§  4016.     Liability   for   Non-repair   of   Highways.  —  A 

municipal  corporation  is  liable  in  damages  to  any  per- 
son specially  injured  by  its  failure  to  keep  its  streets 
and  alleys  in  proper  repair;'  for  it  is  bound  to  keep  its 
streets  in  repair/  and  it  is  liable  for  want  of  ordinary  care 
in  this  respect.'  In  some  states  this  liability  is  statutory.* 
This  duty  need  not  be  expressly  enjoined  by  statute,  but 
is  implied  from  a  statutory  grant  of  power  to  open,  im- 
prove, repair,  and    keep  them  in   a   safe   condition   for 


'  Weet  V.  Brockport,  16  N.  Y.  161, 
note;  Hines  v.  Lockport,  50  N.  Y. 
236;  5  Lans.  16;  41  How.  Pr.  435; 
Requa  v.  Rochester,  45  N.  Y.  129;  6 
Am.  Rep.  52;  Wilson  v.  Watertown,  5 
Thornp.  &  C.  579;  3  Hun,  508;  Peach 
V.  Utioa,  10  Hun,  477;  Conrad  v.  Ith- 
aca, 16  N.  Y.  158;  Mosey  v.  Troy,  61 
Barb.  580;  Reinhard  o.  New  York,  2 
Daly,  243;  Wallace  v.  New  York,  2 
Hilt.  440;  18  How.  Pr.  169;  Daven- 
port V.  Ruokman,  37  N.  Y.  568;  Clem- 
ence  v.  Auburn,  66  N.  Y.  334;  Nims 
V.  Troy,  59  N.  Y.  500;  Ring  v.  Cohoea 
County,  13  Hun,  76;  Weightman  w. 
Washington,  1  Black,  39;  Chicago  v. 
Robbins,  2  Black,  418;  Nebraska  City 
V.  Campbell,  2  Black,  591;  Hutson  v. 
New  York,  9  N.  Y.  163;  59  Am.  Dec. 
526;  5  Sand.  287;  Omaha  v.  Olmstead, 
5  Neb.  446;  Topeka  v.  Tuttle,  5  Kan. 
311;  Atchison  v.  King,  9  Kan.  550; 
Ottawa  V.  Washabaugh,  11  Kan.  124; 
Wyandotte  v.  White,  13  Kan.  191; 
Smith  V.  Leavenworth,  15  Kan.  81; 
Baltimore  v.  Marriott,  9  Md.  160; 
Baltimore  v.  Pendleton,  15  Md.  12; 
Bell  V.  West  Point,  51  Miss.  262; 
Griffin  V.  Williamston,  6  W.  Va.  312; 
Erie  v.  Schwingle,  22  Pa.  St.  388;  60 
Am.  Dec.  87;  Kensington  v.  Wood,  10 
Pa.  St.  93;  McLaughlin  v.  Corry,  77 
Pa.  St.  109;  18  Am.  Rep.  432;  Jacobs 
V.  Bangor,  16  Me.  187;  33  Am.  Deo.  652; 
O'Neill  V.  New  Orleans,  30  La.  Ann. 
220;  31  Am.  Rep.  221;  Noble  v.  Rich- 
mond, 31  Gratt.  271;  31  Am.  Rep.  727. 

^  Bancroft  v.  Inhabitants,  18  Pick. 
566;  29  Am.  Dec.  623;  Lexington  v. 
McQuillan,  9  Dana,  513;  35  Am.  Dec. 
159;  Koch  V.  Edgewater,  18  Hun,  407. 

=  Johnson  v.  Charleston,  3  S.  C.  232; 
16  Am.  Rep.  721. 


•  2  Thompson  on  Negligence,  755; 
Mootry  v.  Danbury,  45  Conn.  550;  29 
Am.  Rep.  703.  In  Kansas,  in  the  ab- 
sence of  a  statute,  a  town  is  not  liable: 
Eikenbury  v.  Bazaar,  22  Kan.  556;  31 
Am.  Rep.  198.  Nor  in  Minnesota: 
Altnow  V.  Sibley,  30  Minn.  186;  44 
Am.  Rep.  191.  Nor  in  South  Caro- 
lina: Young  V.  Charleston,  20  S.  C. 
116;  47  Am.  Rep.  827.  In  Illinois, 
towns  are  not  liable  for  injuries  caused 
by  defective  highways:  Waltham  v. 
Kemper,  55  111.  346;  8  Am.  Rep.  652; 
the  court  saying:  "The  reason  which 
exempts  these  public  bodies  from  lia- 
bility to  private  actions,  based  upon 
neglect  to  perform  a  public  duty,  does 
not  apply  to  villages,  boroughs,  and 
cities,  which  accept  special  charters 
from  the  state.  The  grant  of  the  cor- 
porate franchise  in  those  cases  is  usu- 
ally made  only  at  the  request  of  the 
citizens  to  be  incorporated,  and  it  is 
justly  assumed  that  it  confers  a  valu- 
able privilege,  and  which  is  held  to  be 
a  consideration  for  the  duties  imposed 
by  the  charter.  By  those  charters, 
larger  powers  of  self-government  are 
conferred  than  those  confided  to  towns 
or  counties;  larger  privileges  in  the 
acquisition  and  control  of  corporate 
property,  and  special  authority  is 
given  them  to  make  use  of  the  public 
highways  for  the  special  and  peculiar 
convenience  of  the  citizens  of  the  mu- 
nicipality in  various  modes  not  per- 
missible elsewhere.  These  grants  raise 
an  implied  promise  on  the  part  of  the 
corporation  to  perform  their  corporate 
duties,  and  it  inures  to  the  benefit  of 
every  individual  interested  in  its  per- 
formance." 
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travel,  and  to  raise  the  necessary  funds  by  taxation  or 
assessment/  But  such  a  grant  must  be  coupled  with  an 
express  or  implied  condition  that  it  shall  be  liable  for 
such  injuries.^  The  duty  being  a  public  one,  it  has  no 
power,  unless  authorized  by  statute,  to  divest  itself,  either 
by  contract  or  ordinance,  of  its  capacity  to  discharge  this 
duty.'  The  obligation  of  a  city  to  keep  its  streets  in  a 
safe  condition  extends  to  a  dangerous  wall  left  standing 
after  a  fire  on  the  line  of  a  street.*  But  when  it  is  under 
no  statutory  obligation  to  light  its  highways  at  night,"  it 
is  not  liable  to  one  who  meets  with  an  accident  due  to  the 
darkness.'  For  injury  sustained  by  a  traveler  on  a  high- 
way from  the.  falling  upon  him  of  some  object  from  an 
adjacent  building,  as  a  sign  insecurely  fastened,  a  town 
is  not  liable,'  although  the  insecurity  of  the  sign  and  its 
dangerous  position  had  been  brought  to  the  notice  of  the 
city  authorities.'  The  obligation  to  keep  streets  in  repair 
is  suspended  while  they  are  actually  undergoing  such 
alterations  as  for  the  time  makes  them  dangerous.' 

Illustrations.  —  Plaintiff  was  passing  with  due  care  along 
a  street,  which  defendant  was  bound  to  keep  in  repair.  In  at- 
tempting'to  avoid  the  kick  of  a  mule,  she  fell,  or  jumped,"  into 
an  excavation  upon  the  border  of  the  street,  and  which,  to  the 
knowledge  of  the  defendant,  rendered  the  street  dangerous. 
Held,  that  the  defendant  was  liable  for  the  injury  received: 
Bassett  v.  St.  Joseph,  53  Mo.  290;  14  Am.  Rep.  446.  There  be- 
ing a  depression  in  one  of  the  traveled  streets  of  a  city,  the 
authorities  raised  one  half  in  width  of  the  street  over  the  de- 
pression, by  embankment  some  six  feet  high  in  the  middle,  and 
gradually  lessening  towards  each  end;  and  the  side  of  the  em- 
bankment next  to  that  half  of  the  street  which  was  left  in  its 
natural  state  was  precipitous,  and  without  railing  or  barrier. 

'  Albrittin  v.   Huntsville,   60   Ala.  *  Randall  v.  E.  R.  Co.,  106  Mass. 

486;  31  Am.  Rep.  46.  276;  8  Am.  Rep.  327. 

''  City  of  Navasota  v.  Pearoe,  46  Tex.  *  Gaskins  v.  Atlanta,  73  Ga.  746. 

525;  26  Am.  Rep.  279.  '  Taylor  v.  Peckham,  8  R.  I.  349;  5 

»  Watsoli  V.  Tripp,  11  R.  I.  98;  23  Am.  Rep.  578. 

Am.  Rep.  420.  *  Jones  v.  Boston,  104  Mass.  75;  6 

■*  Grogan  v.  Broadway  Foundry  Co.,  Am.  Rep.  194. 

87  Mo.  321.  '  James  v.  San  Francisco,  6  Cal.  528; 

65  Am.  Dec.  526. 
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Held,  that  the  street  was  unsafe,  as  a  matter  of  law,  even  though 
each  half  was  safe  by  itself:  Prideaux  v.  Mineral  Point,  43  Wis. 
513. 

§4017.     Damage  must  be  Special  to  Plaintiff.  —  But 

it  is  essential  to  the  party  suing  that  the  injury  be  special 
to  him.  If  from  the  obstruction  of  the  highway  he  suffers 
only  such  inconvenience  as  all  the  other  inhabitants  labor 
under,  his  action  will  not  lie.'  One  who  owns  a  ferry 
outside  of  a  city,  from  which  public  travel  is  diverted  by 
the  failure  of  the  city  to  keep  a  certain  street  in  repair, 
suffers  no  injury  other  than  that  shared  by  the  general 
public,  and  is  not  entitled  to  damages  therefor.^  The 
owner  of  a  wharf  upon  a  tide-water  creek  cannot  maintain 
an  action  for  an  illegal  obstruction  to  the  creek,  this  being 
a  common  damage  to  all  who  use  it;  but  for  an  obstruction 
adjoining  the  wharf,  which  prevents  vessels  from  lying 
at  it  in  the  accustomed  manner,  this  being  a  particular 
damage,  he  can  maintain  an  action.^  Where  a  municipal 
corporation,  in  raising  the  natural  grade  of  a  street, 
accumulates  earth  upon  the  lot  of  an  adjacent  owner,  and 
this  injures  his  property,  it  is  liable  in  damages  therefor.* 
So  where  it  changes  the  grade  of  a  public  street,"in  order 
to  convert  it  into  a  levee,  to  prevent  the  overflow  of  a 
river,  and  in  so  doing  turns  mud  and  water  upon  the 
premises  of  a  citizen,  or  creates  in  his  neighborhood  a 
stagnant  and  unhealthful  pond,  it  will  b6  liable  for  the 
injury  arising  therefrom  to  the  property  as  a  whole.' 
Injury  to  the  business  of  a  shop-keeper  from  prevention  of 
bis  receiving  and  delivering  goods,  and  of  attendance  of 

'  Tisdale   v.    Norton,    8    Met.    388;  =  Prosser  v.  Ottumwa,  42  Iowa,  509. 

Holman  v.  Townshend,   13  Met.  297;  '  Brayton  v.  Fall  River,   113  Mass. 

Adams  v.  Carlisle,  21  Pick.  146;  Far-  218;  18  Am.  Kep.  470. 

relly  v.  Cincinnati,  2 Disn.  516;  Farnum  '  Hentlershott  v.  Ottumwa,  46  Iowa, 

V.  Concord,  2   N.    H.    392;   Griffin   v.  658;  26  Am.  Rep.  182;  City  of  Pekin 

Sanbornton,  44  N.  H.  246;  Tomlinson  v.  Brereton,  67  III.  477;  16  Am.  Rep. 

V.    Derby,    43   Conn.    562;   Stetson  v.  629. 

Faxon,  19  Pick.  147;  31  Am.  Dec.  123;  *  City  of  Shawneetown  v.  Mason,  82 

Thayer  v.    Boston,   19   Pick.   511;   31  111.  337;  25  Am.  Rep.  321.     And  see 

Am.  Dec.  157;  Stack  ;;.  East  St.  Louis,  Rosa  v.  Clinton,  46  Iowa,  606;  26  Am. 

85  111.  377;  28  Am.  Rep.  619.  Rep.  169. 
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customers,  caused  by  obstruction  of  the  street  in  which 
his  shop  stands,  is  not  an  injury  common  to  the  public, 
but  one  peculiar  to  himself,  such  as  enables  him  to  main- 
tain an  action.' 

§  4018.     Notice  to  Corporation  of  Defect  Necessary.  — 

Unless  the  obstruction  or  defect  in  the  highway  causing 
the  injury  was  produced  by  the  municipal  corporation 
itself,  or  by  some  one  in  privity  with  it,^  the  corporation 
will  not  be  liable  for  the  damages  produced  by  the  defect, 
unless  it  had  notice  thereof  for  a  sufficient  length  of 
time  before  the  happening  of  the  accident  to  have  enabled 
it,  by  the  exercise  of  reasonable  diligence,  to  make  the 
necessary  repairs.'  This  notice  may  be  either  express  or 
implied.  Notice  is  implied  where  a  sufficient  length  of 
time  has  elapsed  between  the  happening  of  the  defect  and 
the  accident,  for  the  corporation,  using  reasonable  dili- 
gence, to  have  remedied  it,*  or  where  the  defect  is  so 
notorious  that  the  corporation  should  have  known  it.*  In 
such  cases  the  courts  will  presume  that  the  city  had  no- 
tice, or  charge  it  with  negligence  in  not  knowing.^    A  city 

'  W^illiams  v.  Tripp,  11 R.  I.  447.  3  111.  App.  602;  Morse  v.  Fair  haven, 

*  Thus  where  an  agent,  employed  by  48  Conn.  220;  Bartlett  v.  Kittery,  68 

a  city  to  construct  a  bridge,  put  a  Me.  358. 

sappy  plank  therein,  through  which  a        *  Weisenberg  u.  Appleton,  26  Wis. 

horse  broke  and  was  injured,  it  was  56;   7  Am.   Rep.   39;   McLaughlin   v. 

held  that  no  notice  to  the  city  of  the  Corry,  77  Pa.  St.   109;   18  Am.   Rep. 

condition  of  the  bridge  was  necessary  433;  Monies  v.  Lynn,   124  Mass.   165; 

to  fix  its  liability:  Brunswick  «.  Brax-  Noble  w.  Richmond,  31  Gratt.  27;  31 

ton,  70  Ga.  193.     But  it  is  not  negli-  Am.  Rep.  726;  Requa  v.  Rochester,  45 

gent  for  a  city  to  allow  abutters  on  N.  Y.  129;  6  Am.  Rep.  52.    As  where 

one  of  its  streets  to  construct  a  coal-  a  defect  in  a  sidewalk  had  existed  for 

vault  under  the  sidewalk;  nor  is  the  a  "number   of   months":   Chicago   v. 

city  chargeable  with  negligence  when  Crooker,  2  111.  App.  279;  or  a  year: 

the  occupant   of   the   premises   using  Saulsbury  v.  Ithaca,  94  N.  Y.  27;  46 

such  vault  leaves  the  opening  of  said  Am.  Rep.  122;  or  "several  months  ": 

vault  in  the  sidewalk  uncovered  for  a  Montgomery  v.  Wright,  72  Ala.  411 

short  time  while  engaged  in  putting  (a  washout). 

coal  into  the  vault,  and  where  the  city        ^Rockwell  v.  R.  R.  Co.,  64  Barb, 

officials  have  not  notice  that  it  is  un-  438;  53  N.  Y.  625;  French  ti.  Bruns- 

covered:  City  of  Lafayette  v.   Blood,  wick,  21  Me.  29;  38  Am.  Dec.  250. 
40  Ind.  62.  "  Barrett  v.  St.  Joseph,  53  Mo.  290; 

2  Fort  Wayne  v.  De  Witt,  47  Ind.  Sohweickhardt   v.    St.    Louis,    2   Mo. 

391;  Heilner  v.  Union  Co..  7  Or.  83;  App.    571;    Doherty  v.   Waltham,   4 

33  Am.  Rep.  703;  Whitehead  v.  Low-  Gray,    596;    Reed    ».    Northfield,    13 

ell,  124  Mass.  281;  Warren  v.  Wright,  Pick.  94;  23  Am.  Deo.  662;  Doulou  v. 
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is  chargeable  with  knowledge  of  the  natural  tendency  of 
timber  to  rot  and  decay  by  lapse  of  time  and  exposure  to 
the  weather.^  But  it  will  not  be  considered  to  have  notice 
of  a  defect  in  a  sidewalk  which  was  not  such  as  to  put  a 
reasonably  prudent  man,  whose  business  it  was  to  look 
after  the  repairs,  on  inquiry  to  examine  its  condition.'' 
Where  it  appeared  that  the  street  commissioners  of  a  city 
well  knew  that  the  whole  of  a  certain  sidewalk  was  old, 
rotten,  and  unsafe,  it  was  held  that  the  fact  that  the  par- 
ticular planks  which  caused  the  injury  were  not. known 
to  be  loose  would  not  protect  the  city  from  liability;  nor 
is  such  a  defect  properly  a  latent  one.'  A  city  charter 
declared  that  the  city  should  not  be  liable  for  defects  in 
sidewalks,  unless  it  appeared  that  one  of  the  aldermen  of 
the  proper  ward  had  knowledge  of  the  defect;  and  that 
such  knowledge  should  not  be  presumed,  unless  the  defect 
existed  three  weeks  before  the  injury,  "provided  that 
nothing  herein  shall  be  construed  to  mean  that  knowledge 
is  to  be  presumed  because  such  three  weeks  had  elapsed." 
It  was  held  that  knowledge  might  be  presumed  where  the 
defect  had  existed  three  weeks,  in  anj'  case  where  such  pre- 
sumption would  have  arisen  before  the  statute.*  Where, 
under  a  charter  authorizing  the  city  to  regulate  and  supes- 

Clinton,  33  Iowa,  397;  Rowell  v.  Wil-  Rep.  558;  Mack  v.  Salem,  6  Or.  275; 

liams,  29  Iowa,  210;  Boucher  v.  New  Dorlon    v.    Brooklyn,    46    Barb.    604; 

Haven,  40  Conn.  456;  Bill  v.  Norwich,  Sweet  v.   Gloversville,   12   Hun,   302; 

39  Conn.  222;  Rice  v.  Des  Moines,  40  Wilson  v.   Watertown,    3   Hun,   508; 

Iowa,   641;   Clark  v.  Corinth,  41  Vt.  Todd  u.  Troy,  61  N.  Y.  506;  McGinity 

449;  Ozier  v.  Hinesburgh,  44  Vt.  220;  v.  New  York,  5   Duer,  674;   Hart  v. 

Hume  V.  New  York,   47  N.  Y.   639;  Brooklyn,    36   Barb.  226;   Seaman  v. 

Jansen  v.  Atchison,  16  Kan.  358;  Chi-  New  York,  3  Daly,  147;  Bush  v.  Geu- 

cago  V.  Murphy,  84  111.  224;  Fahey  v.  eva,   3  Thomp.  &  C.  409;  Chicago  v. 

Harvard,  62  111.   28;  Lobdell  v.  New  Langlass,  66  ill.  361;  Peru  w.  French, 

Bedford,   1   Mass.    153;    Harriman  v.  55  111.  317;  Huntington  v.  Breen,  77 

Boston,  114  Mass.  241;  Howe  v.  Plain-  Ind.  29;  Chatsworth  v.  Ward,  10  111. 

field,  41  N.  H.   135;  Hubbard  v.  Con-  App.  75. 

cord,  35  N.  H.  52;  Ward  v.  Jefferson,  '  Indianapolis    v.    Scott,    72    Ind. 

24  Wis.  342;  Colby  u.  Beaver  Dam,  34  196. 

Wis.  285;  Goodnough  v.  Oshkosh.  24  « Joliet  v.  Walker,  7  111.  App.  267. 

Wis.  549;  28  Wis.  300;  Hall  v.  Fond  Compare  Gilman  v.  Haley,  7  III.  App. 

du  Lao,  42  Wis.  274;  Harper  v.  Mil-  349. 

waukee,    30   Wis.    365;    Prideaux    v.  ^  Ripon  v.  Bittel,  30  Wis.  614. 

Mineral  Point,  43  Wis.  513;  28  Am.  *  Studley  v.  Oshkosh,  45  Wis.  380. 
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intend  the  laying  of  all  gas-pipes,  an  ordinance  required 
the  gas  company  to  keep  proper  signal-lights  burning  at 
holes,  etc.,  but  reserved  to  the  city  officers  no  right  of 
supervision,  and  none  was  in  fact  exercised  by  them,  it 
was  held  that,  to  render  the  city  liable  for  injuries  occa- 
sioned by  one's  falling  into  an  unguarded  pipe  excava- 
tion, it  must  appear  not  only  that  the  accident  resulted 
from  the  dangerous  manner  in  which  the  same  was  made 
and  left,  but  also  that  the  city  had  notice  thereof.  The 
fact  that  an  alderman  saw  the  same  being  made  was  not, 
per  se,  evidence  that  the  city  was  negligent.-' 

Notice  to  the  officers  of  the  city  is  notice  to  the  city;  as 
notice  to  the  mayor  or  aldermen.''  Knowledge  by  a  police- 
man of  a  dangerous  and  unauthorized  obstruction  in  a 
public  street  is  notice  to  the  city,  when  the  police  are 
charged  with  the  duty  of  removing  nuisances  from  the 
streets.'  But  knowledge  by  a  janitor  of  a  public  school- 
house,  appointed  by  the  school  committee  of  a  city,  of  the 
fact  that  a  coal-hole  in  the  sidewalk  in  front  of  the  school- 
house  is  uncovered,  is  not  notice  to  the  city  of  a  defect  in 
the  highway.^  So  where  a  city  was  under  no  legal  obli- 
gation to  cause  its  streets  to  be  lighted  for  the  security  of 
travelers,  notice  to  a  lamp-lighter  of  a  defect  in  a  side- 
walk does  not  warrant  a  finding  that  the  city  had  notice 
thereof.*     The  question  of  notice  is  one  for  the  jury.* 

Illustrations.  —  Notice  Held  Present  and  the  Cor- 
poration Liable.  —  A  woman,  in  the  exercise  of  due  care,  fell 
into  a  gully  twenty-eight  inches  deep,  close  by  the  sidewalk, 
which  the  city  had  suffered  to  exist  for  several  years:  Halpin 
V.  Kansas,  76  Mo.  335.  The  authorities  covered  a  well  in  a 
highway,  in  which  there  was  a  public  pump,  with  a  wooden 

'  MoDermott  v.  Kingston,  19  Hun,        '  Rehberg  v.  New  York,  91  N.  Y. 

198.  137;  43  Am.  Rep.  657. 

2  Salina  v.  Trosper,  27  Kan.  544;  *  Foster  v.  Boston,  127  Mass.  290. 
Logansport  v.  Justice,  74  Ind.  378;  39  '  Monies  v.  Lynn,  119  Mass.  273. 
Am.  Rep.  79.     A  resolution  of  a  city        '  Howe  v.  Plainfielrl,  41  N.  H.  135; 

council,  directing   repairs   of   a   side-  Springer  v.  Bowdoinham,  7  Me.  442: 

walk,  is  competent  evidence  that  the  Bradbury   v.    Falmouth,    18    Me.    64 

city  authorities  had  notice  of  the  de-  Colley  v.  Westbrook,    57   Me.    181;   S 

feet:  Erd  v.  St.  Paul,  22  Minn.  443.  Am.  Rep.  30. 
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platform,  and  laid  on  that  a  brick  pavement  conforming  to  the 
sidewalk.  For  nine  years  they  made  no  repairs  nor  examina- 
tion. While  the  plaintiff  was  using  the  pump,  the  platform 
gave  way,  and  he  sustained  injury:  Sherwood  v.  District  of  Co- 
lumbia, 3  Mackey,  276;  51  Am.  Kep.  776.  A  city  failed  for 
eight  days  to  remove  telephone-wires  which  had  fallen  into 
and  were  obstructing  a  public  street:  Nichols  v.  Minneapolis,  83 
Minn.  430;  53  Am.  Rep.  56.  The  stringers  on  which  a  plank 
sidewalk  was  laid  were,  and  for  a  long  time  had  been,  rotten, 
so  that  they  would  not  hold  nails,  and  one  walking  thereon 
with  a  companion  was  injured  by  the  tipping  of  a  loose  board 
stepped  on  by  the  latter.  The  evidence  failed  to  show  affirm- 
atively that  it  knew  of  the  particular  board  being  loose  at  the 
time:  Aurora  v.  Hillman,  90  111.  61.  Plaintiff  was  injured  by 
falling  through  a  trap-door  in  the  sidewalk,  used  by  a  clothing 
house.  It  turned  on  hinges,  which  were  frequently  broken,  as 
they  were  at  the  time  of  the  accident,  and  was  supported  by 
cleats,  which  gave  way  at  the  time  of  the  accident,  in  conse- 
quence of  a  clerk  of  the  clothing  house  stamping  upon  the 
door,  as  was  necessary  to  do  to  close  it.  It  was  on  a  much-fre- 
quented street,  and  should  have-  been  known  to  policemen  on 
the  beat,  and  to  the  city  engineer:  Grove  v.  Kansas,  75  Mo.  672. 
A  city  charter  gave  the  common  council  full  power  to  regulate 
and  superintend  the  laying  of  gas-pipes.  The  council  passed 
a  general  ordinance  authorizing  any  gas  company  to  lay  such 
pipes.  A  dangerous  excavation  was  made  by  a  gas  company 
under  this  ordinance,  and  it  appeared  that  one  of  the  aldermen 
witnessed  the  work  without  making  objection:  McDermett  v. 
Kingston,  6  Abb.  N.  C.  246;  57  How.  Pr.  196.  A,  while  driving 
through  the  streets  of  S.,  an  incorporated  city,  struck  a  water- 
plug  projecting  from  the  ground,  in  the  middle  of  the  street,  and 
he  was  thrown  from  his  wagon  and  injured.  The  plug  was 
placed  in  the  street  by  a  water  company  that  was  incorporated 
prior  to  the  incorporation  of  the  city.  As  originally  placed,  it 
only  projected  about  two  inches  from  the  ground,  but  a  few 
months  previous  to  the  accident  the  street  had  been  lowered, 
and  the  plug  was  thus  left  to  project  about  six  inches.  The 
street  commissioners  had  frequently  seen  it,  and  knew  of  its 
existence  at  the  time  of  the  accident:  Scranton  v.  Catterson,  94 
Pa.  St.  202. 

Illustrations  (Continued). —  Notice  Held  Absent  and 
THE  CoBPOBATioN  NOT  LiABLE.  —  A  horse  was  frightened  at  a 
boulder  dug  out  of  the  side  of  a  city  street,  and  which  had  lain 
there  several  days  awaiting  removal  by  a  person  who  had  asked 
for  and  obtained  it  for  building  purposes:  Agnewy.  Corunna,  55 
Mich.  428;  54  Am.  Rep.  383.     A  city  let  certain  street  repairs 
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to  a  contractor.  The  contractor  put  up  a  barrier  at  the  point 
in  question,  which  remained  there  at  four  o'clock,  p.  m.,  but  it 
was  removed  by  some  stranger,  and  about  nine  o'clock  of  the 
evening  of  the  same  day,  the  plaintifif,  in  driving  at  that  point, 
was  injured  by  the  defective  condition  of  the  street.  Neither 
the  contractor  nor  the  city  knew  or  had  any  notice  of  the  re- 
moval of  the  barrier:  Klatt  v.  Milwaukee,  53  Wis.  196;  40  Am. 
Rep.  759.  A  building  had  been  destroyed  by  fire,  and  a  tem- 
porary planking  was  put  up  in  place  of  the  sidewalk  within 
four  days  before  the  time  when  plaintiff  fell  into  a  small  hole 
beyond  the  line  of  the  street,  under  the  sill  of  the  building, 
which  sill  answered  all  the  purposes  of  a  railing.  There  was 
no  evidence  of  the  notorious  existence  of  the  hole  as  a  nuisance, 
and  none  of  neglect  on  the  part  of  any  one  concerned,  and  the 
hole  presented  no  dangerous  appearance:  MeKenna  v.  New 
York,  47  N.  Y.  Sup.  Ct.  541. 

§  4019.  Duty  to  Remove  and  Repair  Obstructions  in 
Highway — Extent  of.  —  This  duty  extends  to  the  whole 
width  of  the  traveled  part  of  the  highway,'  by  night  as 
well  as  by  day.^  It  embraces  not  only  the  road-bed,  but 
the  keeping  up  of  proper  guards  or  railings  on  the  sides 
wherever  necessary,'  as  where  there  are  excavations,  pre- 
cipices, or  obstructions  so  near  the  traveled  path  as  to 
be  dangerous  to  travelers.''     A  municipal  corporation  is 

'  2  Thompaon  on  Negligence,  766;  Wendell,   7    Cush.    498;    Nichols    v. 

Jones  V.  Whitefield,   18   Me.  286;  36  Brunswick,    3    Cliflf.    81;    Palmer    ». 

Am.  Deo.  721.  Andover,  2  Cash.  GOO;  Stevens  w.  Box- 

2  Seward  v.  Milford,  21  Wis.  485.  ford,  10  Allen,  25;  37  Am.  Dec.  616; 

'  Hyatt  V.  Rondout,  44  Barb.  391 ;  Lyman  v.  Amherst,  107  Mass.  339; 
Palmer  v.  Andover,  2  Gush.  600;  Babson  v.  Rockport,  100  Mass.  93; 
Hayden  v.  Attleborough,  7  Gray,  338;  Britton  v.  Cummington,  107  Mass.  347; 
Norris  ».  Litchfield,  35  N.  H.  271;  69  Willey  v.  Portsmouth,  35  N.  H.  303; 
Am.  Dec.  546;  Kenworthy  v.  Ironton,  Hey  v.  Philadelphia,  81  Pa.  St.  44;  22 
41  Wis.  647;  Woods  v.  Groton,  111  Am.  Rep.  733;  Lower  Macungie  Town- 
Mass.  357;  Leicester  v.  Pittsford,  6  ship  v.  Merkhoffer,  71  Pa.  St.  276; 
Vt.  245;  Chapman  w.  Cook,  10  R.  I.  Aurora  v.  Colshire,  53  Ind.  484;  Cas- 
304;  14  Am.  Rep.  686;  Aurora  v.  sedy  ».  Stockbridge,  21  Vt.  391;  Hyatt 
Colshire,  55  Ind.  484;  Cassedy  v.  v.  Rondout,  44  Barb.  391;  Norris  v. 
Stockbridge,  21  Vt.  391;  Prideaux  v.  Litchfield,  35  N.  H.  271;  69  Am.  Dec. 
Mineral  Point,  43  Wis.  513;  28  Am.  546;  Kenworthy  v.  Ironton,  41  Wis. 
Rep.  558;  Rice  v.  Moutpelier,  19  Vt.  647;  Woods  v.  Groton,  111  Mass.  357; 
470;  Pittston  v.  Hart,  89  Pa.  St.  389;  Leicester  v.  Pittsford,  6  Vt.  245; 
Atlanta  ».  Wilson,  59  Ga.  544;  27  Prideaux ».  Mineral  Point,  43  Wis.  513; 
Am.  Rep.  396.  28  Am.  Rep.  558;  Rice  v.  Montpelier, 

*  Hayden  v.  Attleborough,  7  Gray,  19  Vt.  470;  Bassett  v.  St.  Joseph,  53 
338;  Burnham  v.  Boston,  10  Allen,  Mo.  290;  14  Am.  Rep.  446;  Perkins  v. 
290;  Alger  v.  Lowell,  3  Allen,  402;  Fayette,  68  Me.  152;  Moulton  v.  Sand- 
Snow  V.  Adams,  1  Cush.  443;  Collins  ford,  51  Me.  127;  Manderschid  v.  Du- 
V,  Dorchester,  6  Cush.  396;  Smith  v.  buque,  29  Iowa,  73;  4  Am.  Rep.  196. 
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guilty  of  negligence  in  allowing  a  high  and  steep  embank- 
ment in  a  street  to  be  left  without  light,  guard,  or  warn- 
ing to  prevent  accidents  to  those  passing/  It  is  bound 
to  see  that  a  platform,  which  it  permits  a  private  person 
to  construct  in  a  public  street,  and  which  is  used  as  part 
of  the  street,  is  in  a  safe  condition,  though  it  be  not  in 
the  usually  traveled  part  of  the  street.^  It  is  liable  for 
leaving  a  ditch,  filled  with  water,  five  feet  deep,  bordering 
on  a  sidewalk  in  a  public  street,  without  any  guards;'  and 
to  persons  who  fall  through  cellar  doors  in  the  sidewalk 
left  open,  where  the  city  permits  owners  to  make  such 
openings,  and  has  knowledge  that  the  doors  are  frequently 
left  open;*  and  where  the  grade  is  unnecessarily  raised 
under  a  railroad  bridge  so  as  not  to  permit  the  passage  of 
an  omnibus.'  A  city  is  liable  to  a  passer  through  a  street 
who  is  injured  by  the  blowing  down  of  a  show-board  on 
private  land,  but  so  near  the  street  and  so  defectively 
supported  as  to  be  obviously  dangerous;*  and  to  one  who 
falls  into  a  sewer-hole  in  a  street,  the  cover  of  which  lifts 
off  when  the  hole  gets  full/  A  city  owning  a  telegraph- 
wire  for  the  use  of  its  fire  department,  but  negligently 
allowing  it  to  be  removed  from  its  position  for  some  other 
use,  is  liable  to  a  person  injured  by  coming  in  contact 
with  it/  If  between  the  sidewalk  and  the  wrought  part 
of  a  city  street  is  a  grass-plat,  over  which  a  foot-path  has 
been  worn  by  persons  entering  another  street  abutting  on 
but  not  crossing  this,  and  the  path  is  known  to  and  recog- 
nized by  the  city  as  a  part  of  the  wrought  line  of  travel, 
and  the  city  has  provided  no  other  means  of  crossing, 
and  erected  no  barrier,  and  given  no  warning,  it  is  liable 

'  Wyandotte   v.    Gibson,    25    Kan.         *  City  of  Augusta  v.  Hafers,  61  Ga. 

236;  Wilson  v.  Atlanta,  60  Ga.  473;  48;  34  Am.  Rep.  94. 
King    V.    Cleveland,    28    Fed.    Rep.         ^Talbot    v.     Taunton,     140    Mass. 

835.  552. 

2  Estelle  V.  Lake  Crystal,  27  Minn.         "  Langan  v.  Atchison,  35  Kan.  318; 

243.  57  Am.  Rep.  165. 

»  Chicago  V.  Hesing,  83  111.  204;  25         '  Post  v.  Boston,  141  Mass.  189. 
Am.  Rep.  378.  '  Neuert  v.  Boston,  120  Mass.  338. 
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for  an  injury  sustained  by  one  using  the  path  by  reason 
of  a  defect  in  it.* 

Nevertheless  the  corporation  is  not  responsible,  in  ordi- 
nary cases,  for  obstructions  outside  the  highway;^  nor  is 
it  obliged  to  restrain  travelers  from  straying  off  the  high- 
way, and  into  dangerous  places  at  a  distance.'  A  city  is 
not  liable  to  a  pedestrian  injured  by  persons  "coasting" 
on  the  highway;*  nor  for  an  injury,  received  in  conse- 
quence of  a  defect  in  a  highway,  by  a  boy  who  was  using 
the  street  as  a  play-ground.^  Its  duty  does  not  extend  to 
matters  of  mere  police  regulation  and  control,  like  the 
prevention  of  violence,  or  disorderly  conduct  of  individ- 
uals, which  may  temporarily  endanger  the  safety  of  those 
who  are  passing  upon  the  streets.'  A  sleigh  standing  for 
ten  or  fifteen  minutes  in  a  village  is  not  an  obstruction 
for  which  the  town  is  liable.'  A  city  is  not  negligent  in 
permitting  the  maintenance  of  a  stepping-stone  just  in- 
side the  curb  of  a  sidewalk,  for  the  convenience  of  those 
'  alighting  from  vehicles  in  front  of  a  public  building.*  A 
post  maintained  at  the  corner  of  city  streets  to  protect  a 
shade-tree  is  not  necessarily  a  negligent  obstruction,  al- 
though partly  concealed  by  grass  and  weeds.'  It  is  not 
bound  to  erect  a  barrier  on  a  highway  to  protect  travel- 
ers from  falling  over  a  dangerous  bank  thirty-four  feet 
distant  from  the  traveled  part,  and  nine  and  a  half  feet 

'  Aston  v.  Newton,  134  Mass.  507;  Milwaukee,  49  Wis.  254;  35  Am.  Rep. 

45  Am.  Rep.  347.  779;  Pierce  v.  New  Bedford,  129  Mass. 

2  2  Thompson  on  Negligence,  771;  534;  ,37  Am.  Rep.  387;  Faulkner  ». 
Marshall  v.  Ipswich,  110  Mass.  522;  Aurora,  85  Ind.  130;  44  Am.  Rep.  1. 
Farrell  v.  Oldtown,  69  Me.  72.  Contra,    Taylor    v.    Mayor    of    Cum- 

3  Puffer  V.  Orange,  122  Mass.  389;  berland,  64  Md.  68;  54  Am.  Rep. 
23  Am.    Rep.    368;   Green   o.    Bridge  759. 

Creek,  38  Wis.  449;  20  Am.  Rep.  18;  '  Donoho  v.  Vulcan  Iron  Works,  75 

Chapman  v.   Cook,    10  R.  I.   304;  14  Mo.  401. 

Am.  Rep.  686;  Murphy  v.  Gloucester,  *  Campbell  v.  Montgomery,  53  Ala. 

105   Mass.    470;   Daily  v.  Worcester,  527;  25  Am.  Rep.  656. 

131  Mass.  452;  Burr  v.  Plymouth,  48  '  Sikes    v.    Manchester,    59    Iowa, 

Conn.  460;  Zettler  v.  Atlanta,  66  Ga.  65. 

195.  '  Dubois  v.  Kingston,  102  N.  Y.  219; 

*  Binford  v.  Grand  Rapids,  53  Mich.  55  Am.  Rep.  804. 

98;  52  Am.  Rep.  105;  Steele  ».  City  of  'Wellington  v.   Gregson,   31    Kan. 

Boston,   128    Mass.   583;    Sohultz   v.  99;  47  Am.  Rep.  482. 
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from  the  line  of  the  highway  as  located.'  An  action 
cannot,  be  maintained  against  a  city  because  of  the  fall  of 
a  dangerous  wall  left  standing  after  a  fire  at  a  point  re- 
mote from  the  public  street.'^ 

Illustrations. — Plaintiff's  sleigh  was  overturned  by  a  slight 
mound  of  dirt  suffered  to  remain  in  a  public  street  after  an 
excavation.  Held,  evidence  of  negligence  on  the  part  of  de- 
fendant: Stafford  v.  Oskaloosa,  hi  Iowa,  748.  A  religious 
corporation  made  an  excavation,  inadequately  guarded,  at  the 
side  of  a  public  alley  in  a  city,  for  entrance  to  the  basement  of 
their  church.  The  plaintiff  fell  into  it  in  the  dark  and  was 
injured,  while  attempting  to  cross  the  alley.  Held,  that  the 
city  was  liable  to  him  for  the  injury,  although  the  excavation 
was  not  on  the  traveled  portion  of  the  alley:  Niblett  v.  Nash- 
ville, 12  Heisk.  684;  27  Am.  Rep.  755.  A  stairway,  parallel 
to  a  city  street,  but  outside  the  limits  of  the  street  and  side- 
walk, led  from  the  sidewalk  to  a  lower  level.  The  opening  was 
properly  fenced  along  the  side  of  the  sidewalk.  Held,  that  the 
city  was  not  bound  to  maintain  a  barrier  or  gate  at  the  en- 
trant of  the  stairway:  Fitzgerald  v.  Berlin,  51  Wis.  81;  37 
Am.  Rep.  814.  The  driver  of  a  buggy,^in  turning  from  one 
street  into  another,  got  one  of  the  lines  entangled  under  the 
horse's  tail,  causing  the  horse  to  back  and  fall  into  a  hole  in 
the  embankment  on  which  the  street  was  built.  Held,  that  the 
municipality  was  liable  for  the  consequent  injury:  Hull  v.  City 
of  Kansas,  54  Mo.  598;  14  Am.  Rep.  487.  A  horse,  tied  to  a  post 
in  a  city  street,  became  frightened,  broke  away,  and  ran  along 
the  street,  and  plunged  down  an  unfenced  precipice,  crossing 
the  street,  and  impassable  except  by  a  stairway  for  foot-pas- 
sengers, and  was  killed.  Held,  that  the  city  was  not  liable: 
Moss  V.  Burlington,  80  Iowa,  438;  46  Am.  Rep.  82.  A  woman, 
walking  after  dark  along  a  village  street  in  a  sparsely  settled 
locality,  left  the  street  to  go  across  the  fields,  and  fell  into  a  hole 
dug  by  children  by  the  side  of  a  stump  some  five  feet  outside 
the  street  line,  and  was  injured.  Held,  that  the  village  was  not 
hable:  Keyes  v.  Marcellus,  50  Mich.  439;  45  Am.  Rep.  52.  A 
tripped  upon  a  stone  improperly  upon  a  highway,  and  fell  into 
a  cellar,  which  he  maintained  as  a  nuisance.  Held,  that  the 
town  was  liable  only  for  the  injury  sustained  from  the  tripping, 
not  for  that  caused  by  the  fall  into  the  cellar:  Lavery  v.  Man- 
chester, 58  N.  H.  444.  The  wrought  part  of  a  highway  was 
suflBciently  smooth  and  wide  for  safe  transit;  a  traveler's  horse^ 

>  Barnes  v.  Chioopee,  138  Mass.  67;        '  Cain  v.  Syracuse,  29  Hun,  105, 
52  Am.  Kep.  259. 
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meeting  cows  with  boards  on  their  horns,  became  frightened) 
and  ran  the  wagon  against  a  blasted  rock  lying  outside  the 
wrought  part,  but  inside  the  highway  limits.  Held,  that  the 
town  was  not  liable  for  the  consequent  injury  to  the  traveler. 
Perkins  v.  Fayette,  68  Me.  152. 

§  4020.  Notice  of  Defects  must  be  Posted.  —  If  there 
be  defects  in  a  road  or  bridge,  the  authorities  must  warn 
travelers  by  notices  posted  where  they  can  be  readily 
seen.^  To  relieve  itself  from  liability  for  want  of  repair 
of  a  side-track,  as  accessible  and  much  traveled  as  the 
prepared  track,  the  town  should  give  some  reasonable 
notice  that  its  use  is  unauthorized.  This  may  be  either 
by  placing  obstructions  thereon,  or  putting  up  notices,  or 
otherwise  sufficiently  notifying  travelers.'^ 

§  4021.  Objects  Which  Frighten  Horses. — If  the  town, 
city,  or  other  public  corporation  charged  by  law  with 
the  care  of  highways  permits  objects  to  remain  therein 
which  from  their  nature  have  a  tendency  to  frighten 
horses  of  ordinary  gentleness  and  docility,  and  the  horse 
of  a  traveler,  himself  in  the  exercise  of  due  care,  takes 
fright  at  such  an  object  and  runs,  and,  notwithstanding 
due  efforts  to  restrain  him  on  the  part  of  his  driver,  dam- 
ages ensue,  the  corporation  must  pay  such  damages.'  In 
some  states  the  roads  must  be  kept  safe  even  for  skittish 
horses;*  while  in  others  it  is  enough  that  it  is  safe  for 
horses  of  ordinary  docility.*  One  is  not  precluded  from 
recovering  damages  for  a  highway  accident,  even  though 
some  imperfection  of  vision  in  his  horse  contributed  to 

1  2  Thompson  on  Negligence,  773;  Pond  du  Lao,  31  -Wis.  179;  Card  ». 
Humphreys  v.  Armstrong  Co,,  56  Pa.  Ellsworth,  65  Me.  547;  20  Am.  Rep. 
St.  204.  722;   Winship   v.    Enfield,    42   N.   H. 

2  Oartright  v.  Belmont,  58  Wis.  370.  197;  Chamberlain  v.  Enfield,  43  N.  H. 

3  See  ante,  §  1163;  Young  v.  New  356;  Chicago  v.  Hoy,  75  111.  530;  Mer- 
Haven,  39  Conn.  435;  Ayer  v.  Nor-  rill  v.  Hampden,  26  Me.  234;  Fritsoh 
wich,  39  Conn.  376;  12  Am.  Rep.  396;  v.  Alleghany,  91  Pa.  St.  226. 
Dimock  v.  Suffield,  30  Conn.  129;  '  Hey  v.  Philadelphia,  81  Pa.  St.  50; 
Morse  v.  Richmond,  41  Vt.  435;  98  22  Am.  Rep.  733;  Lower  Township  v. 
Am.  Deo.  600;  Foshay  v.  Glenn  Haven,  Merkhofi'er,  71  Pa.  St.  276. 

25  Wis.  288;  3  Am.  Rep.  73;  Kelly  v.        =  Bliss  v.  Wilbraham,  8  Allen,  564. 
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the  accident,  if  the  horse  was  a  suitable  one  to  drive.'  It 
is  generally  held  that  if  a  horse  which  has  taken  fright 
at  some  ordinary  object  on  the  highway  runs  away  and 
comes  in  contact  with  a  defect  in  the  highway,  the  mu- 
nicipal corporation  is  liable  for  the  damages  suffered." 
On  the  other  hand,  in  three  states,  it  is  held  that,  to  make 
the  corporation  responsible,  the  defect  in  the  highway 
must  be  the  sole  cause  of  the  accident.' 

Illustrations.  —  A  left  in  a  town  highway  an  object  calcu- 
lated to  frighten  horses.  The  town  negligently  suffered  it  to 
remain,  and  the  plaintiff's  horse  was  frightened  by  it  and  ran 
away,  doing  damage.  Held,  that  plaintiff  might  recover 
against  the  town:  Bennett  v.  Fifield,  13  R.  I.  139;  43  Am.  Rep. 
17.  A  complaint  alleged  that  the  defendant  knowingly  and 
carelessly  allowed  one  of  its  streets  to  become  obstructed  by  an 
exhibition  of  wild  animals,  to  wit,  two  bears,  and  that  it 
authorized  and  sanctioned  the  same,  that  such  exhibition  was 
calculated  to  produce  injury  to  persons  lawfully  using  the 
street,  and  that  plaintiff's  horse  was  frightened  thereby,  and 
plaintiff  injured.  Held,  good  on  demurrer:  Little  v.  Madison, 
42  Wis.  643;  24  Am.  Rep.  435.  A  horse  was  frightened  at  a 
boulder  dug  out  of  the  side  of  a  city  street,  and  which  had  lain 
there  several  days  awaiting  removal  by  a  person  who  had  asked 
for  and  obtained  it  for  building  purposes.  Held,  that  the  city 
was  not  liable  for  a  consequent  injury:  Agnew  v.  Corunna,  55 
Mich.  428;  54  Am.  Rep.  383.  A  city  licensed  the  exhibition  of 
an  animal  upon  a  booth  in  a  public  square.  The  owners  of  the 
animal  were  leading  him  for  exercise  upon  the  highway,  when 
the  plaintiff's  horse  took  fright  at  the  sight  of  the  animal,  and, 
running  away,  received  injuries.  Held,  that  the  city  was  not 
liable:  Cole  v.  Newburyport,  129  Mass.  594;  37  Am.  Rep.  394. 

1  Wright  V.  Templeton,  132  Mass.  76;  Winship  v.  Enfield,  42  N.  H.  197; 

49.  Clark  v.  Barrington,    41    N.    H.    52; 

'Whitoomb  v.  Fairlee,  43  Vt.  671;  Tucker   v.    Henniker,    41   N.  H.  317; 

Baldwin «;.  Greenwoods  Turnpike  Co.,  Hunt   v.  Pownall,  9  Vt.  411;  Kelsey 

40  Conn.  238;  16  Am.  Rep.  3;?;  Ward  „.  Glover,  15  Vt.  708;  Morse  v.  Rioh- 

V.  North   Haven,    43   Conn.   148,  155;  mond,  41  Vt.  435;  98  Am.    Dec.  600; 

Lower  Macungie  Township   v.  Merk-  Hey  v.  Philadelphia,  81  Pa.  St.  44;  22 

hoffer,  71   Pa.   St.   276;  Hey  v.  Phila-  Am.    Rep.    733;    McCaulay    v.   New 

delphia,  81  Pa.  St.  44;  22  Am.   Rep.  York,  67  N.  Y.  602. 

733;  Manderschid  ».  Dubuque,  25  Iowa,  =*  Rowell  «.  Lowell,  7  Gray,  100;  66 

108;    Dreher   v.    Fitchburg,    22   Wis.  Am.  Deo.  464;  Stickney  v.   Salem,  3 

675;  99  Am.  Dec.  91;  Houfe  u.  Fulton,  Allen,  374;  Moore  «.  Abbott,  32  Me. 

29  Wis.  296;  9  Am.  Rep.  568;  Hawes  46;    Farrar    v.    Greene,  32    Me.  574; 

V.  Fox  Lake,  33  Iowa,   438;  Ring  v.  Andersons.  Bath,  42  Me.  .346;  Bigelow 

Cohoes,    19  Alb.  L.  J.  472;  13  Hun,  u.  Read,  51  Me.  325;  Moulton  v.  Sand- 
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§  4022.  Liability  for  Defective  Sidewalks.— It  is  the 
duty  of  the  municipality  to  keep  the  sidewalks  and  cross- 
walks in  repair,  and  it  is  liable  for  injuries  resulting  from 
defects  therein.^  Sidewalks  are  included  in  the  word 
"  streets."^  A  city  is  liable  to  a  pedestrian  who  is  injured 
by  falling  on  a  portion  of  a  city  sidewalk  made  of  glass 
and  iron,  and  worn  smooth  and  slippery,  solely  in  conse- 
quence of  its  slipperiness.'  A  wooden  awning  over  a 
sidewalk,  supported  on  the  outside  by  posts  bedded  in  the 
street,  if  insecurely  supported  and  dangerous,  is  a  defect 
which  the  city  is  bound  to  remove.*  So  a  city  is  liable 
for  an  injury  from  a  cornice  of  a  building  which  projects 
over  a  sidewalk,  and  which  is  being  constructed  in  such  a 
manner  as  to  be  dangerous  to  persons  using  the  sidewalk.' 
A  failure  to  put  a  railing  or  guard  on  the  outer  edge  of  a 
curved  sidewalk  leading  to  a  bridge  narrower  than  the 
street  is  negligence."  Cellar  doors  opening  out  on  the  side- 
walks, and  frequently  and  negligently  kept  or  left  open, 

ford,   51   Me.    127;  Jackson  v.  Belle-  Atchison,   16    Kan.   3S8;    Ottawa  v. 

vieu,  30  Wis.  250;    Houfe  v.  Fnlton,  Washabaugh,  11  Kan.  124;  Wyandotte 

29  Wis.  296;  9  Am.  Rep.  568;  Spauld-  v.  White,  13  Kan.  191 ;  Fort  Scott  v. 

ing  V.  Winsiow,  74  Me.  528;  Cook  ».  Brothers,  20  Kan.  455;  Hutaon  v.  New 

Charlestown,  98  Mass.  SO.  York,  9  N.  Y.  163;  59  Am.  Dec.  526; 

1  Chicago  V.  Robbins,  2  Black,  418;  Conrad  v.  Ithaca,  16  N.  Y.  158;  Weet 

Lombard    v.    Chicago,   4    Biss.    460;  •«.  Brockport,  16  N.  Y.  161;  Davenport 

Galesburg  v.  Higley,  61  III.  287;  Ster-  v.  Ruckman,  37  N.  Y.  568;  Clenience 

ling  V.  Thomas,  60  111.  264;  Stinson  v.  v.  Auburn,  66   N.  Y.  334;   Rowell  v. 

Gardiner,  42  Me.  248;   66  Am.  Deo.  Williams,  29  Iowa,  210;   Rockford  v. 

281;   Bacon  v.  Boston,  3    Cush.  174;  Hildebrand,  61  111.  155;  Bloomington 

George   v.  Haverhill,   110   Mass.  506;  ?;.  Bay,  42  111.  503;  Ray mond ».  Rowell, 

Loan  V.  Boston,  106  Mass.  450;  Barnes  6  Cush.  524;  53  Am.  Dec.  57.     Contra, 

V.  Newton,  46    Iowa,  567;   Dewey  v.  Detroit   v.  Blakeby,  21    Mich.  84;   4 

Detroit,   15   Mich.    307;    Reiuhard  v.  Am.   Rep.   450.     A  walk   crossing  a 

New  York,  2  Daly,  243;   Johnston  v.  public  alley  is  a  "cross-walk,"  as  dis- 

Charleston,  3  S.  C.  232;  Nashville  v.  tinguished  from  a  sidewalk :  Pequignot 

Brown,  9  Heisk.  1;  24  Am.  Rep.  298;  v.  Detroit,  16  Fed.  Rep.  211. 

Higert  v.    Greencastle,    43   Ind.  574;  ^  Wilson  v.  Watertown,  3  Hun,  508 

Grove  v.  Fort  Wayne,  45  Ind.  429;  15  5  Thomp.  &  C.  579. 

Am.  Rep.  262;  Chicago  v.  Langlass,  66  '  Cromarty  v.  Boston,  127  Mass.  329 

111.  361;   Peru  v.  French,  55  111.  317;  34  Am.  Rep.  381. 

Marquette   v.    Cleary,   37   Mich.  296;  •  Hume  v.  New  York,  74  N.  Y.  264. 

Providence   v.    Clapp,    17   How.   161;  Bohen  v.  Waseca,  32   Minn.   176;   50 

Colby  V.  Beaver  Dam,  34  Wis.  285;  Am.  Rep.  564. 

Manchester  v.  Hartford,  30  Conn.  118;  '  Grove  v.  Fort  Wayne,  45  Ind.  429; 

Topeka  ».  Tuttle,  5  Kan.  311;  Atchi-  15  Am.  Rep.  262. 

son  V.  King,  9  Kan.  550;    Smith  v.  '  Chicago    v.     Gallagher,     44     lU. 

Leavenworth,  15  Kan.  81;  Jansen  v.  295. 
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endanger  the  use  of  the  sidewalk,  and  the  city  is  liable  to 
persons  falling  into  them,  and  injured  thereby.'  Whether 
apiece  of  gas  apparatus,  fixed  in  a  city  sidewalk,  so  shaped 
and  placed,  and  unprotected,  as  to  trip  up  a  foot-passenger, 
constitutes  a  defect  in  the  sidewalk  for  which  the  city  is 
liable,  is  a  question  of  fact  for  the  jury.^  So  is  the  ques- 
tion whether  it  is  negligence  for  the  city  council  to  allow 
cellars  under  its  sidewalks  in  front  of  shops.'  A  city 
building  a  sidewalk  on  posts,  and  permitting  abutters  to 
excavate  areas  thereunder,  does  not  become  an  insurer  of 
its  strength  and  sufficiency,  but  only  undertakes  to  use 
reasonable  care  and  diligence  commensurate  with  the 
danger.''  A  city  is  not  bound  to  maintain  railings  about 
areas  in  front  of  the  basement  offices  and  shops  upon  the 
streets.'  A  city  is  not  liable  for  an  injury  suffered  by 
slipping  and  falling  upon  a  sidewalk,  by  the  combined 
effect  of  the  unsafe  condition  of  the  sidewalk  and  of  the 
like  condition  of  steps  without  the  limits  of  the  highway." 
It  is  not  liable  to  one  who  falls  into  a  coal-hole  in  the  side- 
walk because  of  the  turning  of  the  cover,  which  the  owner 
should  have  kept  fastened  underneath,  the  difficulty  not 
being  known  to  the  city,  and  not  being  apparent.' 

Illustrations. — A  city  passed  an  ordinance  to  construct  a 
sidewalk  on  a  certain  street,  where  the  adjacent  land-owners 
had  put  up  a  plank  walk.  This  sidewalk  was  not  constructed. 
Held,  that  the  city  was  liable  to  one  who  fell  by  reason  of  a 
defect  in  the  plank  walk:  Oliver  v.  Kansas,  69  Mo.  79.  A  city 
had  notice  of  a  defect  in  a  bridge  over  a  drain  habitually  used 
by  foot-passengers  at  a  street  crossing,  where  there  were  no 
stepping-stones.  Held,  liable  to  one  injured  therefrom,  as  if  it 
were  in  the  sidewalk:  Atlanta  v.  Chavipe,  66  Ga,.  659.  Plaintiif, 
while  in  the  exercise  of  due  care,  stepped  into  a  hole  left  in  a 
sidewalk,  of  which  the  city  had  notice,  and  was  thereby  unavoid- 

'  Chapman  v.  Mayor  etc.  of  Macon,  ^  Beardsley  v.    Hartford,  50   Conn- 

55  6a.  566;  Smith  v.  City  of  Leaven-  529;  47  Am.  Rep.  677.     But  see  LIc- 

worth,  15  Kan.  8L  Gill«.  District  of  Columbia,  4  Mackey, 

2  Loan  V.  Boston,  106  Mass.  450.  70;  54  Am.  Rep.  256. 

^  Augusta   City  Council  v.  Hapers,  "  Rowell  v.  Lowell,  7  Gray,  100;  66 

59  Ga.  151.     And  see  Bent  v.  Boston,  Am.  Dec.  464. 

122  Mass.  223.  '  Hanscom   v.    Boston,    141    Mass. 

*  Atchison  v.  Jansen,  21  Kan.  560.  242. 
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ably  thrown  on  a  railroad  track,  and  in  attempting  to  get  np, 
caught  his  clothes  on  a  spike  in  the  sidewalk,  and  before  he 
could  extricate  himself  was  struck  by  a  passing  train  and  killed. 
Held,  that  the  city  was  liable:  Chicago  v.  Schmidt,  107  111.  186; 
83  111.  405.     Plaintiff,  lawfully  using  a  street  of  the  defendant, 
stepped  to  a  hydrant  on  an  adjacent  lot,  one  or  two  feet  from 
the  street  line,  to  get  a  drink  of  water,  and  while  standing  with 
one  foot  on  the  lot  and  the  other  on  the  street,  some  roofing, 
negligently  suffered  by  the  defendant  to  stand  upon  the  adjacent 
sidewalk,  fell  on  him  and  injured  him.     Held,  that  he  might 
recover:  Duffy  v.  Dubuque,  63  Iowa,  171;  50  Am.  Rep.  743.     An 
opening  made  in  a  sidewalk  to  admit  light  into  the  basement 
of  the  adjoining  building  was  permitted  to  remain  a  long  time 
without  gratings  or  other  protection,  and  large  goods-boxes  were 
permitted  to  be  piled  on  the  opposite  side  of  the  walk,  so  that  a 
person  running  along  the  sidewalk,  on  a  dark,  rainy  night,  fell 
into  the  hole.     Held,  that  the  corporation  was  liable:  Galesburg 
V.  Higley,  61  111.  287.     An  excavation  was   made  under   the 
sidewalk  by  a  builder,  with  the  consent  of  the  city,  and  covered 
with  loose  boards,  which  being  removed  by  a  person  unknown, 
the  plaintiff  fell  into  the  hole,  in  the  dark.     Held,  that  the  city 
was  liable:  Sterling  v.  Thomas,  60  111.  264.     The  city  of  Chicago 
constructed  a  sidewalk  but  four  feet  wide,  six  feet  above  the  level 
of  the  street,  four  feet  from  the  adjacent  buildings,  and  without 
any  railings  or  guards.     A  woman  fell  from  it  and  was  injured. 
Held,  gross  negligence  to  construct  a  sidewalk  in  this  manner, 
and  the  city  was  liable  in  damages:  Chicago  v.  Langlass,  66  111. 
361.     Plaintiff,  while  walking  in  broad  daylight,  and  looking  at 
a  peddler's  wagon  on  the  opposite  side  of  the  street  to  discover 
whether  the  name  thereon  was  that  of  an  acquaintance,  fell 
through  a  hatchway  in  the  sidewalk.     The  door,  seven  and  a 
half  feet  long  and   three  feet  wide,  was  open,  with  no  guard 
to  protect   passengers.     It    had,   for    three   years,   frequently 
been  left  open  for  several  minutes.     Held,  not  to  justify  a  non- 
suit for  want  of  proof  of  insufficiency  in  the  sidewalk,  nor  for 
contributory   negligence:    Barstow  v.  Berlin,  34  Wis.  357.     A 
passage-way  from  a  sidewalk,  in  a  city,  into  the  basement  of  a 
building  was  protected  by  a  removable  iron  grating  covered 
with  boards,  the  iron-work  being  fitted  to  the  opening  in  such  a 
way  that  it  could  not  be  left  in  an  insecure  condition  except  by 
gross  carelessness.     After  being  in  this  condition  for  forty  years, 
during  which  time  it  had  never  been  known  to  be  left  out  of 
its  place,  the  passage-way  was  used  by  a  stranger,  who  did  not 
replace  the  grating  properly,  and  a  few  minutes  after,  the  plain- 
tiff, who  was  passing  on  the  sidewalk,  stepped  upon  it,  and  it 
gave  way  and  she  was  injured.     Held,  that  the   city  was   not 
liable:  Littlejield  v.  Norwich,  40  Conn.  406. 
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§  4023.     Snow  and  Ice  on  Sidewalks  and  Streets.  — 

The  municipality  is  not  required  to  remove  the  ordinary 
accumulations  of  snow  and  ice  from  sidewalks;  and  for 
injuries  to  a  person  caused  by  a  slippery  sidewalk,  it  is  not 
liable.^  It  is  liable,  however,  for  failing  to  remove  or 
for  permitting  unusual  accumulations  of  snow  and  ice." 
"If  ice  or  snow  is  suffered  to  remain  upon  a  sidewalk  in 
such  an  uneven  and  rounded  form  that  a  person  cannot 
walk  over  it,  using  due  care,  without  danger  of  falling 
down,  that,  it  seems,  does  constitute  a  defect  for*  which  the 
city  or  town  will  be  liable."*  And  where  a  traveler  is 
injured  by  falling  on  an  icy  ridge,  which  was  a  defect 
in  a  sidewalk,  the  fact  that  a  light  snow  was  falling  at 
the  time  of  the  injury,  and  concealed  the  defect,  did  not 
relieve  the  town  of  liability.*  A  city  may  be  liable  for  an 
injury  sustained  by  one  slipping  on  smooth  ice  in  a  street. 
It  is  not  necessary  that  the  surface  of  the  ice  should  have 
been  irregular.*  Where  the  gutters  in  a  street  are  insuf- 
ficient to  carry  off  an  unusually  large  quantity  of  water 
accumulated  by  artificial  means,  and  the  water  overflows 
upon  the  walk  and  renders  it  slippery,  the  city  will  not  be 

'  Stanton   v.  Springfield,    12   Gush.  Luther   v.  Worcester,  97   Mass.  269; 

566;  Stone  v.  Hubbardston,  100  Mass.  Hutohins    v.  Boston,    97    Mass.    272; 

49,  56;  Nason  v.  Boston,  14  Allen,  508;  Street   v.  Holyoke,   105   Mass.  82;    7 

Cook  V.  Milwaukee,  24   Wis.  270;    1  Am.  Rep.  500;  Fitzgerald  v.  Woburn, 

Am.  Rep.   183;  27  Wis.  191;  Perkins  109  Mass.  204;  Billings  v.  Worcester, 

r.  Fond  du  Lac,  34  Wis.  435;  Landolt  102  Mass.  329;  3  Am.  Kep.  460;  Pink- 

».  Norwich,  37  Conn.   615;  Gilbert  v.  ham  v.  Topsiield,   104  Mass.  78;  Mc- 

Boxbury,  100  Mass.  185;  McLaughlin  Auley  w.  Boston,  113  Mass.  503;  Morse 

V.  Corry,  77  Pa.  St.  109;  18  Am.  Rep.  v.  Boston,   109  Mass.  446;   Dutton  v. 

432;  Chicago  v.  McGiven,  78  111.  347;  Weare,  17  N.  H.  34;  43  Am.  Dec.  591; 

Billings  V.  Worcester,  102  Mass.  329;  Deuwa  v.  Bailey,   131  Mass.   169;    41 

3  Am.  Rep.  460;  Sinyth  v.  Bangor,  72  Am.    Rep.   219;    Mosey  v.   Troy,   61 

Me.  249;  Mason  v.  Boston,   14  Allen,  Barb.  580. 

508;  Ballerby  v.  New  York,  7  Daly,  '  Dixon,  C.  J.,  in  Cook  v.  Milwau- 

16;  Blakeley  «.  Troy,  18  Hun,  167.  kee,  24  Wis.  270;  27  Wis.  191;  1  Am. 

'Williama-w.  Lawrence,   113  Mass.  Rep.  183;  Collins  u.  Council  Blufifs,  32 

506;  Stone  v.  Hubbardston,  100  Mass.  Iowa,  324;  7  Am.  Rep.  200;  Broburg 

49;  Perkins  v.  Fond  du  Lao,  Si  Wis.  v.  Des  Moines,  93  Iowa,  523;  50  Am. 

435;  Cook  ti.  Milwaukee,  24  Wis.  270;  Rep.  756;  Cloughessey  v.  Waterbury, 

1   Am.  Rep.   183;  27   Wis.   191;   Mo-  51  Conn.  405;  50  Am.  Rep.  38. 

Laughlin  v.  Corry,  77  Pa.  St.  109;  18  •  Street  v.  Holyoke,  105  Mass.  82; 

Am.    Rep.    432;    Collins    u.    Council  7  Am.  Rep.  500. 

Bluflfs,  32  Iowa,  324;  7  Am.  Rep.  201;  "  Kinney  v.  Troy,  38  Hun,  285. 
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liable  for  injuries  sustained  thereby, unless  it  should  appear 
that  it  was  guilty  of  some  subsequent  negligence  or  default 
in  not  repairing  the  sidewalk  thus  rendered  dangerous; 
or  unless  it  be  shown  that  the  gutter  was  in  such  condition 
that  the  dangerous  consequences  to  be  apprehended  from 
an  overflow  of  the  water  were  apparent.'  A  municipality 
is  not  liable  for  an  injury  sustained  by  one  by  falling  on  the 
icy  surface  of  cobble-stones  laid  between  the  flat  stones  of 
a  street  cross-walk,  and  slightly  higher.^  It  is  not  liable 
for  an  injury  caused  to  a  foot-passenger  on  a  sidewalk, 
which  the  city  is  bound  to  keep  in  repair,  by  the  falling 
of  an  overhanging  mass  of  snow  and  ice  from  the  roof  of 
a  building  not  owned  by  the  city,  although  it  has  so  over- 
hung the  highway  for  more  than  twenty-four  hours  before 
the  accident.^  In  several  states  it  is  held  that  a  city  has 
no  authority  to  require  the  owners  or  occupiers  of  prem- 
ises to  remove,  under  a  penalty,  snow  from  the  adjacent 
sidewalks.* 


'  Cook  V.  City  of  Milwaukee,  24 
Wis.  270;  1  Am.  Rep.  183.  See  Bill- 
ings V.  Worcester,  - 102  Mass.  329;  3 
Am.  Rep.  460. 

2  Mauoh  Chunk  v.  Kline,  100  Pa. 
St.  119;  45  Am.  Rep.  364. 

'  Hixon  V.  Lowell,  13  Gray,  59. 

•  City  of  Hartford  v.  Talcott,  48 
Conn.  525;  40  Am.  Rep.  189;  Gridley 
V.  Bloomington,  88  111.  554;  30  Am. 
Rep.  566;  atfipmed  in  City  of  Cliicago 
V.  O'Brien,  111  111.  532;  53  Am.  Rep. 
640.  In  Gridley  v.  Bloomington,  88  111. 
554,  30  Am.  Rep.  566,  the  court  say: 
"  The  ordinance  under  which  the  de- 
fendant was  prosecuted  imposes  a  fine 
upon  any  one  who  shall  permit  snow  to 
remain  on  the  sidewalk  abutting  prem- 
ises occupied  or  owned  by  him  longer 
than  a  period  of  six  hours  after  it  ceases 
to  fall,  or  if  the  cessation  is  in  the  night- 
time, then  longer  than  six  hours  after 
sunrise  the  next  morning.  The  valid- 
ity of  that  ordinance  is  the  only  ques- 
tion made  on  the  argument.  It  was 
admitted  the  lot  occupied  by  defend- 
ant was  one  of  an  addition  to  Bloom- 
ington that  was  laid  out  in  1836,  and 
hence  it  follows,  under  the  decision  of 


this  court,  the  fee  of  the  street  in 
front  of  the  premises  was  either  in  the 
original  proprietor  or  in  the  corpora- 
tion: Indianapolis  etc.  R.  R.  Co.  v. 
Hartley,  67  111.  439;  16  Am.  Rep. 
624;  Gebhardt  v.  Reeves,  75  111.  301. 
The  public  had  an  easement  over  the 
street  in  front  of  the  lot  occupied  and 
owned  by  defendant,  and  it  makes  no 
difference,  so  far  as  this  decision  is 
concerned,  whether  the  fee  of  the 
street  passed  by  the  plat  and  dedica- 
tion to  the  corporation,  or  whether  it 
remained  in  the  original  proprietor. 
It  is  plain,  defendant  has  no  other 
interest  in  the  street  in  front  of  his 
property  than  any  other  citizen  of  the 
municipality.  The  same  is  true  of  the 
sidewalk.  It  is  -■  part  of  the  street 
set  apart  for  the  exclusive  use  of  per- 
sons traveling  on  foot,  and  is  as 
much  under  the  control  of  the  muni- 
cipal government  as  the  street  itself. 
The  owner  of  the  adjacent  lot  is  under 
no  more  obligation  to  keep  the  side- 
walk free  from  obstructions  than  he  is 
the  street  in  front  of  his  premises.  He 
may  not  himself  obstruct  either  so  as 
to  impede  travel   on  foot  or   in   car- 
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§  4024.  Actions  against  Third  Persons  Causing  De- 
fects.—  If  a  municipal  corporation  has  been  compelled  to 
pay  a  judgment  for  damages  recovered  by  a  traveler  for 
injuries  sustained  by  a  defect  in  one  of  its  highways,  which 
defect  was  created  or  continued  by  the  willful  act  or  negli- 
gence of  a  third  person,  it  may  maintain  an  action  against 
such  third  person  for  reimbursement.'  And  it  may  re- 
cover, not  only  the  amount  of  the  judgment  recovered 
against  it,  but  also  the  reasonable  expenses  incurred  in 
defending  the  action  against  it,  including  counsel  fees.^ 


riages.  It  will  be  conceded  the  citizen 
is  not  bound  to  keep  the  street  in 
front  of  his  premises  free  from  snow, 
or  anything  else  that  might  impede 
travel;  then,  upon  what  principle  can 
he  be  fined  for  not  removing  snow  or 
other  obstruction  from  the  sidewalk 
in  which  he  has  no  interest  other  than 
what  he  has  in  common  with  all  other 
persons  resident  in  the  city  ?  It  is 
certainly  not  upon  the  principle  under 
which  assessments  are  made  against 
the  owner  for  building  sidewalks  in 
front  of  his  property.  The  cases  are 
not  analogous.  Such  assessments  are 
maintained  on  the  ground  that  the 
sidewalk  enhances  the  value  of  the 
property;  and  to  the  extent  of  the 
special  benefits  conferred,  they  are 
held  to  be  valid.  It  would  be  absurd 
to  suppose  that  assessments  tor  bene- 
fits for  local  improvements  could  be 
enforced  by  fines  or  penalties,  as  in 
the  ordinance  under  which  the  defend- 
ant was  fined.  Nor  do  we  think  this 
ordinance  can  be  upheld  as  an  exercise 
of  the  police  power  inherent  in  all 
municipal  governments.  It  was  ex- 
pressly decided  by  this  court  in  City 
of  Ottawa  V.  Spencer,  40  111.  211,  that 
local  improvements  of  either  sidewalks 
or  streets  cannot  be  compelled  under 
the  general  police  power.  The  legis- 
lature must  afford  the  necessary  power 
for  constructing  all  needful  improve- 
ments, subject  to  constitutional  limi- 
tations; and  when  one  mode  of  making 
such  improvements  is  sanctioned  by 
the  constitution,  no  other  can  be 
adopted.  Keeping  streets  and  side- 
walks in  repair,  and  free  from  obstruc- 
tions that  impede  travel  or  render  it 


dangerous,  is  referable  to  the  same 
power  as  for  constructing  new  im- 
provements. The  sidewalk,  as  was 
declared  in  the  case  cited,  is  as  much 
a  public  highway,  free  to  the  use  of 
all,  as  the  street  itself,  and,  upon  prin- 
ciple, it  follows,  the  citizen  cannot  be 
laid  under  obligations,  under  our  laws, 
to  keep  it  free  from  obstructions  in 
front  of  his  property  at  his  own  ex- 
pense, any  more  than  the  street  itself, 
either  by  the  exercise  of  the  police 
power,  or  by  fines  and  penalties  im- 
posed by  ordinance,  or  by  direct  legis- 
lative action." 

'  2  Thompson  on  Negligence,  789; 
Lowell  V.  R.  R.  Co.,  23  Pick.  24;  34 
Am.  Dec.  40;  Lowell  v.  Short,  4  Gush. 
275;  Milford  v.  Holbrook,  9  Allen,  17; 
Boston  V.  Worthington,  10  Gray,  496; 
71  Am.  Dec.  678;  VPoburn  v.  R.  R. 
Co.,  109  Mass.  283;  Centreville  v. 
Woods,  57  Ind.  192;  Portland?).  Rich- 
ardson, 54  Me.  46;  89  Am.  Deo.  720; 
Lowell  V.  Spaulding,  4  Cush.  277;  50 
Am.  Dec.  775;  Littleton  v.  Richardson, 
34  N.  H.  179;  Chicago  v.  Robbins,  2 
Black,  418;  Robbins  v.  Chicago,  4 
Wall.  657;  Rochester  v.  Montgomery, 
9  Hun,  394;  affirmed  72  N.  Y.  65; 
Brooklyn  v.  R.  R.  Co.,  47  N.  Y.  475; 
7  Am.  Rep.  469;  Independence  v. 
Jeckel,  38  Iowa,  427;  Severin  v.  Eddy, 
52  111.  189;  Norwich?).  Breed,  30  Conn. 
535;  Troy  v.  R.  R.  Co.,  23  N.  H.  83; 
55  Am.  Dec.  177;  Catterlin  v.  Frank- 
fort, 79  Ind.  547;  41  Am.  Rep;  627. 

2  Inhabitants  of  Westfield  v.  Mayo, 
122  Mass.  100;  23  Am.  Rep.  292; 
Chesapeake  etc.  Canal  Co.  v.  County 
Comm'rs  of  Alleghany  County,  57  Md. 
201;  40  Am.  Rep.  430.  - 
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A  city  lot-owner  is  not  liable  to  the  city  for  injuries  caused 
by  the  defective  condition  of  the  sidewalk  in  front  of  his 
lot  for  which  the  city  has  been  held  to  pay.'  Where  a 
city,  by  authority  of  its  charter,  maintains  shade-trees  on 
the  sidewalks,  the  owner  or  occupant  of  a  lot  is  not  im- 
pliedly bound  to  trim  them,  nor  liable  for  injury  to  a 
passer  by  the  fall  of  a  neglected  rotten  limb.''  The  viola- 
tion of  a  duty  imposed  by  a  municipal  ordinance,  and 
sanctioned  by  a  fine,  will  not  support  an  action  on  the 
case  for  special  damages  in  favor  of  one  injured  by  the 
violation  and  against  the  violator.'  A  person  driving  a 
horse  and  vehicle  through  a  city  street  who,  by  inatten- 
tion or  negligence,  allows  the  horse  to  run  away  is  liable 
to  the  city  for  damage  done  to  the  public  property  of  the 
city  by  the  running  of  the  animal.'' 

Illustrations. — P.  caused  a  building  to  be  erected  on  his 
city  lot,  the  work  being  done  by  contract;  in  the  performance 
of  it,  the  contractors  made  an  excavation  in  the  adjoining  side- 
walk, into  which  a  traveler  fell  and  was  injured,  and  recovered 
judgment  against  the  city  therefor.  In  an  action  by  the  city 
against  P.  on  that  judgment,  held,  that,  as  the  excavation  was 
necessary  in  the  execution  of  the  contract  and  within  the  con- 
templation of  the  parties,  P.  was  liable:  Palmer  v.  Lincoln,  5 
Neb.  136;  25  Am.  Kep.  470.  A  railroad  company,  in  part  con- 
sideration of  certain  franchises,  gave  a  bond  to  a  city,  wherein 
they  covenanted  to  keep  the  pavement  of  streets  through  which 
their  road  ran  "in  thorough  repair  within  the  tracks,  and  three 
feet  on  each  side  thereof,  with  the  best  water-stone,  under  the 
direction  of  such  competent  authority  as  the  common  council 
might  designate."  In  an  action  on  the  bond  for  a  breach  of  the 
covenant,  held,  that  the  railroad  company  was  bound  to  keep 
the  pavement  in  "thorough  repair,"  and  that  the  designation  of 
"competent  authority"  to  superintend  such  repairs  was  not  a 
condition  precedent;  also,  that  the  city  could  recover  of  the 
railroad  company  the  amount  of  a  judgment  obtained  against 
it  by  a  traveler  who  had  sustained  injuries  in  consequence  of 
the  failure  of  the  railroad  company  to  keep  the  pavement  in 
repair,  as  required  by  bond:  City  of  Brooklyn  v.  R.  R.  Co.,  47 

'  Keokuk  V.  District  of  Keokuk,  53  '  Heeney  v.  Sprague,  HE.  I.  456; 

Iowa,  352;  36  Am.  Rep.  226.  23  Am.  Rep.  502. 

*  Weller  v.  MoCormlck,  47  N.  J.  L.  *  New  Orleans  v.  Heres,  23  La.  Ann. 

397;  54  Am.  Rep.  175.  782. 
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N.  Y.  475;  7  Am.  Rep.  469.  A  city  charter  provided  that  in 
case  of  injuries  from  defeats  in  any  highway,  or  from  other 
causes  for  which  the  city  would  be  liable,  if  such  defect,  etc.,  was 
produced  by  the  default  or  negligence  of  any  person,  such  per- 
son should  be  primarily' liable,  and  legal  remedies  be  exhausted 
against  hira  before  the  city  should  be  liable.  Held,  valid,  but 
not  applicable  to  the  negligence  of  persons  making  public  im- 
provements under  contract  with  the  city.  Another  provision 
in  the  same  charter  exempted  the  city  from  liability  for  injuries 
incurred  where  work  was  being  done  on  streets  or  sidewalks  in 
consequence  of  defects  arising  from  the  work,  and  declared  the 
contractors  liable  for  such  injuries.  Held,  invalid,  as  granting 
to  the  city  a  special  immunity:  Hincks  v.  Milwaukee,  46  Wis. 
559;  32  Am.  Rep.  735. 

§  4025.     Liability  for  Torts  of  Officers  and  Agents.  — 

Where  the  negligent  officer,  agent,  or  employee  is  the 
servant  of  the  municipal  corporation,  and  in  the  manage- 
ment of  its  property  or  franchises  for  its  benefit  commits 
a  wrong  which  damages  a  third  person,  the  corporation  is 
liable.'  A  city  or  town  which  derives  an  emolument  from 
the  exercise  of  powers  conferred  upon  it  is  liable  for  the 
negligent  or  unskillful  exercise  of  these  powers  by  its 
agents,  or  for  the  neglect  of  a  duty  which  is  imposed  by 
or  results  from  the  exercise  of  them.''  It  is  liable  for  in- 
juries caused  by  the  negligence  of  its  servants  to  a  person 
coming  on  grounds  under  its  control  rightfully  and  by 
an  implied  invitation  and  license;'  and  for  the  negligence 
of  an  agent  employed  to  take  care  of  naphtha  used  in  light- 
ing the  street-lamps;^  and  for  the  negligence  of  a  con- 
tractor engaged  in  repairing  the  streets  of  the  city;* 
and  for  thei  seizure  and  sale  of  property  by  its  officers  to 
pay  a  void  assessment."  If  a  city  lets  rooms  in  a  public 
building  with  the  services  of  a  janitor,  it  is  responsible 

'  Maxmilian  I!.  Mayor,  62  N.  Y.  160;  'Oliver   v.   Worcester,    102    Mass. 

20  Am.   Rep.   468;  Rosa  v.    City  of  489;  3  Am.  Rep.  485. 

Madison,  1  lad.  281;  48  Am.  Deo.  .S61;  •  Sullivan  «.   Holyoke,    135    Mass. 

Joliet  V.  Harwood,  86  111.  110;  29  Am.  273. 

Riep.  17;  Aldrich  v.  Tripp,  11   R.  I.  *  Nashville  v.   Brown,  9  Heisk.  1; 

141;  23  Am.  Rep.  434.  24  Am.  Rep.  289. 

••'  Aldrich  v.  Tripp,  11  R.  I.  141;  23  "  Durkee  v.  Kenosha,  59  Wis.  123; 

Am.  Rep.  434.  48  Am.  Rep.  480. 
'       896 
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for  a  personal  injury  caused  by  his  negligence  in  the  care 
of  the  building  to  one  lawfully  there  by  invitation  of  the 
hirer.'  Vindictive  damages  are  not  recoverable  against 
a  municipal  corporation  for  the  willful  and  malicious  acts 
of  its  officers.' 

Illustrations.  —  An  ordinance  provided  that  a  committee 
be  appointed  who  should  advertise  for  proposals  for  the  con- 
struction of  new  water-works,  make  contracts  subject  to  the 
approval  of  the  councils,  and  employ  an  engineer  to  prepare  the 
necessary  plans  and  specifications.  The  engineer,  with  the  au- 
thority of  the  committee,  but  without  the  approval  of  the  coun- 
cils, entered  into  a  parol  contract  with  a  company  to  make 
certain  connections  in  the  pipes.  Through  defective  machinery 
and  negligent  work  on  the  part  of  the  company  in  performing 
the  contract,  an  explosion  occurred  whereby  S.  was  injured  and 
died.  Held,  that  the  city  was  responsible:  Harrisburg  v.  Saylor, 
87  Pa.  St.  216.  Trustees  of  water-works  ordered  the  digging  of 
trenches.  While  the  digging  was  going  on,  the  trustees  indi- 
vidually notified  the  superintendent  that  they  would  have 
nothing  further  to  do  with  the  work.  Held,  that  this  did  not 
relieve  the  city  from  its  liability  for  negligence  of  the  superin- 
tendent in  conducting  the  work:  Ironton  v.  Kelley,  38  Ohio  St. 
50. 

§  4026.  When  not  Liable  —  Public  Officers.  ~  But  on 
the  other  hand,  where,  by  law,  the  municipal  corporation 
is  required  to  appoint  or  elect  an  officer  to  perform  a 
public  duty  in  which  it  has  no  private  interest,  and  from 
which  it  derives  no  special  benefit,  such  officer  is  not  the 
servant  of  the  municipality,  and  it  is  not  responsible  for 
his  torts.' 

-  Wordenu.  New  Bedford,  131  Mass.  Brooklyn,  71  N.  Y.  580;  Maxmilian  v. 

23;  41  Am.  Rep.  185.  Mayor,   62  N.   Y.    160;  20  Am.   Rep. 

^  McGray  D.Lafayette,  12 Rob.  (La.)  468;   the   court   saying:    "There  are 

674;  43  Am.  Dec.  239.  two  kinds  of  duties  which  are  imposed 

'  Richmond  v.  Long,  17  Gratt.  375;  upon   a   municipal  corporation.     One 

Detroit   v.  Blakeby,    21   Mich.  84;   4  is  of  that  kind  which  arises  from  the 

Am.  Rep.  450;  Barney  v.  Lowell,  98  grant  of  a  special  power,  in  the  exer- 

Mass.    570;   White   v.   Phillipson,    10  cise  of  which  the  municipality  is  as  a 

Met.    108;   Bigelow  v.   Randolph,    14  legal  individual;  the  other  is  of  that 

Gray,  543;  Hafford  v.  New  Bedford,  16  kind  which  arises  or  is  implied  from 

Gray,  297;  Child  «.  Boston,  4  Allen,  52;  the  use  of  political  rights  under  the 

81  Am.  Dec.  680;  Young  w.  Yarmouth,  general  law,  in  the  exercise  of  which 

9  Gray,  386;  Ball  v.  Winchester,  32  N.  it  is  as  a  sovereign.    The  former  power 

H.  435;  New  York  etc.  Lumber  Co.  v.  is  private,   and  is  used  for    private 
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As  a  general  rule,  a  municipal  corporation  is  liable  for 
negligence  only  in  cases  where  the  negligence  or  non- 
feasance of  its  ordinary  agents  and  servants,  as  distin- 
guished from  that  of  its  officers,  causes  the  injury,  or 
where  the  loss  results  from  acts  merely  ministerial,  as 
distinguished  from  such  as  are  legislative  and  govern- 
mental in  character,  exercised  for  the  sole  and  immediate 
benefit  of  the  public,  or  where  the  corporation,  as  a  cor- 
poration, is  exercising  its  private  franchise  powers  and 
privileges  which  belong  to  it  for  its  immediate  corporate 
benefit,  or  is  dealing  with  property  held  by  it  for  its  cor- 
porate advantage,  gain,  or  emolument,  though  inuring 
ultimately  to  the  benefit  of  the  general  public;'  nor  is  it 


purposes;  the  latter  is  public,  and  is 
used  for  public  purposes:  Lloyd  v. 
Mayor,  5  N.  Y.  374;  55  Am.  Dec.  347. 
The  former  is  not  held  by  the  munici- 
pality as  cue  of  the  political  divisions 
of  the  state;  the  latter  is.  In  the 
exercise  of  the  former  power,  and 
under  the  duty  to  the  public  which 
the  acceptance  and  use  of  the  power 
involves,  a.  municipality  is  like  a  pri- 
vate corporation,  and  is  liable  for 
a  failure  to  use  its  power  well,  or 
for  an  injury  caused  by  using  it 
badly.  But  where  the  power  is  in- 
trusted to  it  as  one  of  the  political 
divisions  of  the  state,  and  is  conferred, 
not  for  the  immediate  benefit  of  the 
municipality,  but  as  a  means  to  the 
exercise  of  the  sovereign  power  for 
the  beneSt  of  all  citizens,  the  corpora- 
tion is  not  liable  for  non-user  nor  for 
misuser  by  the  public  agents;  East- 
man V.  Meredith,  36  N.  H.  284;  72 
Am.  Dec.  302.  Where  the  duties 
which  are  imposed  upon  municipalities 
are  of  the  latter  class,  they  are  gen- 
erally to  be  performed  by  officers  who, 
though  deriving  their  appointment 
from  the  corporation  itself  through 
the  nomination  of  some  of  its  execu- 
tive agents,  by  a  power  devolved 
thereon  as  a  convenient  mode  of  exer- 
cising a  function  of  government,  are 
yet  the  officers,  and  hence  the  ser- 
vants, of  the  public  at  large.  They 
have  powers  and  perform  duties  for 
the  benefit  of  all  the  citizens,  and  are 


not  under  the  control  of  the  munici- 
pality, which  has  no  benefit  in  its  cor- 
porate capacity  from  the  performance 
thereof.  They  are  not  then  the  agents 
or  servants  of  the^  municipal  corpora- 
tion, but  are  public  officers,  agents,  or 
servants  of  the  public  at  large,  and 
the  corporation  is  not  responsible  for 
their  acts  or  omissions,  nor  for  the 
acts  or  omissions  of  the  subordinates 
by  them  appointed:  Fisher  v.  Boston, 
104  Miss.  87;  6  Am.  Kep.  196.  And 
where  a  municipal  corporation  elects 
or  appoints  an  officer,  in  obedience  to 
an  act  of  the  legislature,  to  perform  a 
public  service,  in  which  the  corpora- 
tion has  no  private  interest,  and  from 
which  it  derives  no  special  benefit  or 
advantage  in  its  corporate  capacity, 
such  officer  cannot  be  regarded  as  a 
servant  or  agent  of  the  muncipality, 
for  whose  negligence  or  want  of  skill 
it  can  be  held  liable.  It  has  appointed 
or  elected  him,  in  pursuance  of  a  duty 
laid  upon  it  by  law,  for  the  general 
welfare  of  the  inhabitants  or  of  the 
community:  Hafford  v.  Kew  Bedford, 
16  Gray,  297.  He  is  the  person  se- 
lected by  it  as  the  authority  empow- 
ered by  law  to  make  selections.  But 
when  selected,  and  its  power  ex- 
hausted, he  is  not  its  agent;  he  is  the 
agent  of  the  public,  for  whom  and  for 
whose  purposes  he  was  selected." 

'  Wright  V.  Augusta,  78  Ga.  241;  6 
Am.  St.  Rep.  256. 
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liable  for  nuisance  when  the  acts  complained  of  are  not 
within  the  scope  of  its  corporate  powers,  nor  performed 
by  its  officers  in  the  execution  of  any  corporate  duty  im- 
posed upon  them.'  Under  this  rule,  it  is  held  that  a 
municipal  corporation  is  not  responsible  for  the  torts  of 
firemen;^  as,  for  example,  their  negligence  whereby  a 
citizen's  property  is  destroyed  by  fire;'  a  city  engineer 
empowered  to  survey  and  mark  the  boundaries  of  lots 
within  the  city  when  called  upon  to  do  so  by  the  owners;^ 
an  inspector  of  steam-boilers;*  health  officers;*  physicians 


'  Seele  v.  Inhabitants  of  Deering,  79 
Me.  343;  I  Am.  St.  Rep.  314. 

^  Hafiford  v.  New  Bedford,  16  Gray, 
297;  Heller  v.  Sedalia,  53  Mo.  159;  14 
Am.  Rep.  444;  Smith  v.  Rochester,  19 
Alb.  L.  J.  455;  76  N.  Y.  506;  O'Meara 
V.  New  York,  1  Daly,  425;  Fisher  v. 
Boston,  104  Mass.  87;  6  Am.  Rep.  196; 
Woolbridge  v.  New  York,  49  How. 
Pr.  67;  Van  Wert  v.  Brooklyn,  28 
How.  Pr.  451;  Torbush  v.  Norwich,  38 
Conn.  225;  9  Am.  Rep.  395;  Jewett  v. 
New  Haven,  38  Conn.  368;  9  Am.  Rep. 
382;  Greenwood  v.  Louisville,  13  Bush, 
226;  26  Am.  Rep.  263;  Hayes  v.  Osh- 
kosh,  33  Wis.  314;  14  Am.  Rep.  760; 
Wilcox  V.  Chicago,  107  111.  334;  47 
Am.  Rep.  424;  Welsh  v.  Rutland,  56 
Vt.  228;  48  Am.  Kep.  763;  Straw- 
bridge  V.  Philadelphia,  13  Phila.  173. 
In  Jewett  v.  New  Haven,  38  Conn. 
368,  9  Am.  Rep.  382,  the  court  say: 
"A  burglar  enters  a  building  and 
steals  sixpence  worth  of  property  and 
escapes.  The  officer  who  goes  in  pur- 
suit is  acting  for  the .  public,  —  is  in 
public  employment.  This  is  univer- 
sally conceded.  How  much  more  is 
the  fireman  in  fact  acting  for  the  pub- 
lic when  engaged  in  the  performance 
of  his  duties  ?  A  building  within  a 
city  is  being  destroyed  by  riot«rs.  A 
corps  of  police-officers  interferes  to 
protect  the  building,  and  is  successful. 
Later  in  the  day  the  building  is  on 
fire.  A  corps  of  firemen  interferes  to 
protect  the  building,  and  the  fire  is 
extinguished.  Where  lies  the  differ- 
ence in  principle  in  the  character  of 
the  interference  ?  Each  corps  is  under 
the  direction  of  the  city.  Each  corps 
is  selected  and  paid  by  the  city.  Each 
corps  saves  the  building  from  destruc- 


tion, —  one  from  fire,  the  other  from 
rioters.  Where  lies  the  difference  ? 
The  interest  of  the  city  is  the  same  in 
the  two  cases.  The  property  is  the 
same.  The  object  of  the  interference 
is  the  same.  If  unsuccessful,  the  in- 
jury to  the  owner  would  be  the  same. 
Where  lies  tBe  difference  ?  There  is 
no  difference,  except  in  the  mode  that 
threatens  the  building  with  destruc- 
tion, which  certainly  constitutes  no 
difference  in  principle.  And,  further- 
more, a  house  on  fire  within  a  city  is  a 
public  nuisance.  The  city  comes  with 
its  fire  department  and  abates  it.  The 
act  of  abatement  takes  its  character 
from  the  thing  abated.  The  abate- 
ment of  a  private  nuisance  is  a  private 
act.  The  abatement  of  a  public  nui- 
sance must  be  a  public  act.  How  can 
it  be  otherwise  ? "  A  municipal  cor- 
poration is  not  liable  for  damages 
caused  by  the  acts  of  a  voluntary  asso- 
ciation of  firemen  while  engaged  in 
extinguishing  a  fire  within  the  corpo- 
rate limits :  Torbush  «.  City  of  Norwich, 
38  Conn.  225;  9  Am.  Eep.  395. 

*  Robinson  v.  Evansville,  87  Ind.  334; 

44  Am.  Rep.  770;  Wright  v.  Augusta, 
78  Ga.  241;  6  Am.  St.  Rep.  256.  And 
no  action  lies  against  a  city  for  a  per- 
sonal injury  caused  by  collision  with  a 
rope  stretched  across  a  street,  by 
order  of  the  municipal  authorities,  in 
order  to  allow  a  parade  of  the  fire  de- 
partment: Simon  v.  Atlanta,  67  Ga. 
618;  44  Am.  Rep.  739. 

«  McCarty  v.  Bauer,  3  Kan.  237. 
'jMead  v.  New  Haven,  40  Conn.  72; 
16  Am.  Rep.  14. 

«  Mitchell  V.  Rocklamd,  41  Me.  365; 

45  Me.  490;  5V.  Me.  118;  Bryant  v.  St. 
Paul,  33  Minn.  289;  53  Am.  Rep.  31. 
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for   the   poor;*   police-officers   or   watchmeu;^   or    police 
magistrates.' 

A  municipal  corporation  is  not  liable  for  an  injury  sus- 
tained by  the  carelessness  of  a  teamster  who  was  engaged 
in  transporting  stone  under  the  direction  of  the  superin- 
tendant  of  streets  to  macadamize  a  street  in  the  city;* 
nor  for  the  wrongful  acts  of  one  acting  as  pound-keeper, 
but  who  has  never  qualified  by  giving  bonds,  as  required 
bylaw;'  nor  where  its  treasurer,  upon  a  tax-warrant,  sold 
the  plaintiff's  goods  by  mistake  for  those  of  another;"  nor 
for  the  passage  of  an  illegal  ordinance  by  its  council, 
nor  for  the  act  of  the  mayor  in  issuing  a  warrant  of  arrest 
thereunder,  nor  for  the  act  of  the  marshal  in  executing 
the  warrant;'  nor  for  allowing  a  nurse  in  a  small-pox 
hospital  established  by  the  town  to  depart  without  being 
properly  disinfected,  whereby  plaintiff  caught  the  disease;* 
nor  for  an  injury  by  the  unauthorized  firing  of  a  cannon 
in  a  street  by  disorderly  persons;'  nor  for  an  injury 
caused  by  a  discharge  of  fireworks  in  a  celebration  of  the 
city  itself;'"  nor  for  the  increased  face  value  of  warrants 
drawn  upon  the  treasury,  which  the  clerk  of  its  council 
has  fraudulently  raised  after  issuance,  although  the  fail- 
ure of  its  officers  to  draw  lines  through  the  blank  spaces 
enabled  the  alteration  to  be  made  so  skillfully  as  to  prevent 
detection  by  purchasers  in  good  faith."    The  fact  that  the 

'  Summers  v.  Daviess  Co.,  103  Ind.  ^  Grumbinew.  Washington,  2  MoAr. 

262;  53  Am.  Eep.  512.  578;  29  Am.  Rep.  627. 

''  Stewart  u.  New  Orleans,  9  La.  Ann.  '  Barney  v.  Lowell,  98  Mass.  570. 

461;  Buttrick  v.  Lowell,  1  Allen,  172;  *  Rounds  v.  Bangor,  46  Me.  541;  74 

79  Am.  Deo.  721;  Pollack's  Adm'r  v.  Am.  Dec.  469. 

Louisville,  13  Bush,  221;  26  Am.  Rep.  "^  Wallace  v.  Menasha,  48  Wis.  79; 

260;  Dargan  v.  Mobile,  31  Ala.  469;  70  33  Am.  Rep.  804. 

Am.  Dec.  505;  Grumbine  v.  Washing-  '  Trammell  v.  Russellville,  34  Ark. 

ton,  2  MoAr.   578;  29  Am.  Rep.   627;  105;  36  Am.  Rep.  1. 

Keller  v.  Corpus  Christi,  50  Tex.  614;  "  Brown  v.  Vinalhaven,  65  Me.  402; 

32  Am.  Rep.  613;  Calwell  v.  Boone,  51  20  Am.  Rep.  709. 

Iowa,  6i57;  33  Am.  Rep.  154;  Harman  'Robinson  v.    Greenville,    42   Ohio 

11.  Lynchburg, -33  Gratt.  37;  Attaway  St.  625;  51  Am.  Rep.  857. 

•o.  Cartersville,  68  Ga.  740.    The  city  is  '•  Tindley  v.  Salem,  137  Mass.  171; 

not  responsible  for  the  damages  which  50  Am.  Rep.  289. 

may  result  to  a  policeman  wounded  "  Chandler  v.  Bay  St.  Louis,  57  Miss, 

when   in   the   discharge  of   his  duty:  326. 
Spalding  v.  Jefferson,  27  La.  Ann.  159. 
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city  authorities  have  licensed  the  exhibition  of  a  circus 
does  not  lay  the  city  under  any  obligation  to  furnish  a 
safe  and  convenient  access  to  the  place  of  exhibition  over 
private  property,  nor  subject  the  city  to  any  liability  for 
defects  in  the  way  of  approach  that  might  be  selected  by 
the  circus  or  its  patrons."  A  municipal  corporation  is 
not  liable  for  a  tort  committed  by  one  of  its  convicts  on 
the  person  of  another.^ 

Illustrations.  —  A  servant  was  driving  his  master's  horse 
on  a  street  of  a  city  faster  than  was  permitted  by  the  ordinance; 
he  and  the  horse  were  taken  into  custody  by  the  police,  by 
whose  negligence  the  horse  escaped  and  was  killed.  Held,  that 
the  city  was  not  liable  therefor:  Elliott  v.  Philadelphia,  75  Pa. 
St.  342;  15  Am.  Rep.  591.  Plaintiff's  property  was  destroyed 
by  means  of  sparks  thrown  from  a  steam  fire-engine  belonging 
to  a  city,  and  engaged  at  the  time  in  extinguishing  a  fire.  The 
injury  was  occasioned  by  the  negligence  of  those  in  charge  of 
the  engine,  who  were  employed  and  paid  by  the  city.  Held, 
that  the  city  was  not  liable  for  the  injury:  Hayes  v.  Oshkosh, 
33  Wis.  314;  14  Am.  Rep.  760.  A  city  made  a  contract  with  a 
water  company  to  furnish  water 'at  certain  places,  and  in  suflS- 
cient  quantities  to  extinguish  fires  when  they  might  occur. 
Held,  that  one  whose  house  was  burned,  as  no  water  could  be 
obtained,  the  pipes  being  out  of  repair  and  full  of  mud  and 
gravel,  could  not  recover  damages,  either  from  the  city  or  the 
company:  Foster  v.  Lookout  Water  Co.,  3  Lea,  42.  The  health 
officers  of  a  city  requested  and  directed  plaintiff,  a  passer-by,  to 
assist  them  iri  removing  a  coffin  from  the  house,  which  he  did. 
The  coffin  contained  the  body  of  a  person  who  had  died  of  the 
small-pox,  which  fact  was  known  to  the  officers,  but  was  not 
communicated  to  plaintiff.  Plaintiff  caught  the  disease  and 
communicated  it  to  his  children,  who  died  thereof:  Held,  that 
the  plaintiff  had  no  cause  of  action  against  the  city:  Ogg  v. 
Lansing,  35  Iowa,  495;  14  Am.  Rep.  499. 

1  Morgan  v.  Hallowell,  57  Me.  375.         »  Doster  v.  Atlanta,  72  Ga.  233. 
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CHAPTER  CCVII. 

MANDAMUS  AND  QUO  WARRANTO. 

§  4027.  Mandamus  —  In  general. 

§  4028.  Demand  and  refusal. 

§  4029.  When  writ  will  not  be  issued. 

§  4030.  Ministerial  duties  —  Discretionary  duties. 

§  4031.  Public  officers. 

§  4032.  Inferior  courts. 

§  4033.  Municipal  corporations. 

§  4034.  School  officers. 

§  4035.  Private  corporations. 

§  4036.  Parties. 

§  4037.  Pleading  and  practice. 

§  4038.  Quo  warranto  —  In  general. 

§  4039.  Corporate  franchises. 

§  4040.  Offices. 

§  4041.  When  writ  will  not  issue. 

§  4042.  Who  may  have  writ. 

.  §  4043.  Procedure  to  obtain  leave  of  court. 

§  4044.  Pleading  and  practice  —  The  plaintiff. 

§  4045.  Pleading  and  practice  —  The  defendant. 

§  4046.  The  judgment 

§  4027.  Mandamus — In  General. — A  writ  oimandamus 
is  a  command  issuing  from  a  court  of  law  of  competent 
jurisdiction,  in  the  name  of  the  state  or  sovereign,  directed 
to  some  inferior  court,  officer,  corporation,  or  person,  re- 
quiring the  performance  of  a  particular  duty  therein 
specified,  which  duty  results  from  the  official  station  of 
the  party  to  whom  it  is  directed,  or  from  operation   of 
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law/  It  is  an  extraordinary  legal  remedy,  which  is  granted 
only  where  without  its  aid  there  would  be  a  failure  of  jus- 
tice.^ It  is  an  original  proceeding  or  suit,  and  not  a  final 
process.^  Though  regarded  in  England,  and  in  some  of 
the  states,  as  a  prerogative  writ,*  it  is  in  most  of  the  states 
regarded  in  the  nature  of  an  ordinary  action  between  the 
parties,  and  as  being  a  writ  of  right  to  the  extent  to  which 
the  party  applying  for  it  shows  himself  entitled  to  this 
particular  kind  of  relief.'  Mandamus  is  a  civil  remedy, 
and  not  a  criminal  proceeding.^  But  it  is  not  superseded 
by  the  remedy  by  criminal  prosecution,  nor  by  a  civil  ac- 
tion on  the  case  for  neglect  of  duty.'  The  federal  courts 
in  issuing  writs  of  mandamus  will  conform  to  the  state 
practice  in  similar  cases.*  The  consequences  of  a  failure 
to  make  return  to  the  alternative  writ  are  similar  to  those 
following  a  failure  to  plead  to  a  declaration  at  law.* 


'  3  Bla.  Com.  110;  Higli  on  Ex- 
traordinary Legal  Remedies,  sec.  1; 
Dunklin  County  v.  District  County 
Court,  23  Mo.  449. 

2  Rex  V.  Barker,  Burr.  1267;  School 
Inspectors  of  Peoria  v.  People,  20  111. 
525;  People  v.  Hatch,  33  lU.  9;  City 
of  Ottawa  V.  People,  48  111.  233;  Lewis 
V.  Whittle,  77  Va.  415. 

8  McBane  v.  People,  50  111.  503; 
State  V.  Bailey,  7  Iowa,  390;  Judd  v. 
Driver,  1  Kan.  455. 

*  School  Inspectors  v.  People,  20  111. 
525;  People  v.  Hatch,  33  111.  9;  Ottawa 
V.  People,  48  111.  233;  People  v.  Board 
of  Police,  26  N.  Y.  316;  People  v. 
Ferris,  76  N.  Y.  326;  Moody  v.  Flem- 
ing, 4  Ga.  115;  48  Am.  Dec.  210. 

°  High  on  Extraordinary  Legal  Rem- 
edies, sec.  4;  Kendall  v.  United  States, 
12  Pet.  524;  Com.  of  Kentucky  v. 
Dennison,  24  How.  66;  Oilman  v.  Bas- 
"  sett,  33  Conn.  298;  Arberry  v.  Beavers, 
6  Tex.  457;  55  Am.  Dec.  791;  Fisher 
V.  City  of  Charleston,  17  W.  Va.  595. 

« State  •».  Williams,  69  Ala.  311; 
MoBane  v.  People,  50  111.  503;  State 
V.  Bailey,  7  Iowa,  390;  Judd  v.  Driver, 
1  Kan.  455:  State  v.  Graoey,  11  Nev. 
223;  Chamberlain  v.  Warburton,  1 
Utah,  267;  State  v.  Jennings,  56  Wis. 
113. 


'  Fremont  v.  Crippen,  10  Cal.  212; 
70  Am.  Dec.  711;  Etheridge  v.  Hall,  7 
Port.  47;  In  re  Trustees  of  Williams- 
burgh,  1  Barb.  34;  King  v.  Bank  of 
England,  Doug.  524;  Queen  v.  R.  R. 
Co.,  10  Ad.  &  E.  531. 

^  Wisdom  V.  City  of  Memphis,  2 
Flip.  285,  the  court  saying:  "While 
the  federal  courts  have  no  general 
jurisdiction,  like  the  court  of  queen's 
bench,  or  of  the  circuit  courts  of 
the  state,  to  issue  writs  of  mandamus 
for  all  purposes  where  applicable  at 
common  law  or  under  the  state  stat- 
utes, they  do  have  power  to  use  them* 
when  necessary  to  enforce  jurisdiction 
already  acquired,  and  it  is  auxiliary  to 
their  general  jurisdiction.  One  of  the 
most  frequent  uses  to  which  the  writ 
is  put  is  to  compel  a  municipal  cor- 
poration to  levy  a  tax  authorized  by 
law  to  pay  a  debt  on  which  a  judgment 
has  been  rendered  in  this  court. 
When  used  for  that  purpose,  we  think 
we  are  not  only  authorized  but  re- 
quired by  the  act  of  Congress  making 
the  practice  in  the  state  and  federal 
courts  uniform  to  conform  as  much 
as  possible  to  the  state  practice  iu 
similar  cases." 

'  Moore  v.  Memphis,  8  Cent.  L.  J. 
109. 
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§4028.  Demand  and  Refusal.— It  is  held  in  some 
cases  that  the  writ  will  not  issue  without  proof  of  a  de- 
mand and  a  refusal;^  while  in  others  the  rule  is  estab- 
lished that  this  is  only  requisite  in  cases  of  a  private 
nature  specially  affecting  the  rights  of  individuals.^ 

§  4029.  When  Writ  will  not  be  Issued.  — The  writ  of 
mandamus  will  not  be  issued  where  there  is  any  other 
adequate  or  specific  remedy  to  secure  the  enforcement  of 
the  right  or  the  performance  of  the  duty;'  or  where  the 
party  applying  has  a  plain,  speedy,  and  adequate  remedy 
by  an  ordinary  action  at  law;*  or  to  compel  the  perform- 
ance of  an  act  that  without  it  would  be  unlawful;^  nor 
where  the  right  is  doubtful,  and  the  legal  remedy  is  not 
clearly  established;^   nor  where   the  statute   provides  a 

V.  McLane,  62  Cal.  616;  American 
Asylum  v.  Phcenix  Bank,  4  Conn.  172; 
10  Am.  Dec.  112;  People  v.  Hatch,  33 
111.  9;  People  o.  Salomon,  46  111.  415; 
Louisville  etc.  R.  R.  Co.  v.  State,  25 
Ind.  177;  Fogle  v.  Gregg,  26  Ind.  245; 
Excelsior  etc.  Ass'n  v.  Riddle,  91  Ind. 
84;  State  v.  County  Judge  of  Floyd,  5 
Iowa,  380;  Marshall  v.  Sloan,  35  Iowa, 
445;  Succession  of  Macarty,  2  La.  Ann. 
979;  State  v.  Judge  of  Fourth  District, 
8  La.  Ann.  92;  Leland  •«.  Rose,  10  La. 
Ann.  415;  State  v.  Judge  of  Sixth 
District,  12  La.  Ann.  342;  State  v. 
Police  Jury,  29  La.  Ann.  146;  Inhab- 
itants of  Lexington  v.  Mulliken,  7 
Gray,  280;  Smith  v.  Burton,  48  Mich. 
643;  Olson  v.  Muskegon  Circuit  Court, 
49  Mich.  85;  Byrne  v.  Harbison,  1 
Mo.  225;  St.  Louis  County  Court  v. 
Sparks,  10  Mo.  118;  State  v.  Engle- 
man,  45  Mo.  27. 

*  People  V.  R.  R.  Co.,  58  N.  Y.  153; 
Johnson  v.  Lucas,  11  Humph.  306. 

*  Tarver  v.  Commissioners'  Court  of 
Tallapoosa,  17  Ala.  527;  Peok«.  Booth, 
42  Conn.  271;  Union  Church  of  Afri- 
cans V.  Sanders,  1  Houst.  100;  63  Am. 
Dec.  187;  People  v.  Salomon,  46  111. 
415;  People  v.  Mayor  of  Chicago,  51 
ID.  17;  People  v.  Glann,  70  111.  232; 
People  V.  Masonic  B.  A.,  98  111.  635; 
People  V.  Johnson,  100  111.  537;  39 
Am.  Rep.  63;  State  v.  Herron,  29  La. 
Ann.  848;  People  ii.  Auditor-General. 


1  Condit  V.  Austin  Co.,  25  Ind.  422; 
State  V.  Davis,  17  Minn.  429;  State  v. 
Lebra,  7  Rich.  234;  State  v.  Governor, 
25  N.  J.  L.  331;  Cort  v.  Elliott,  28 
Neb.  293;  Kemerer  v.  State,  7  Neb. 
130. 

'  Oroville  etc.  R.  R.  Co.  v.  Super- 
visors of  Plumas  Co,,  37  Cal.  354;  State 
V.  County  Judge  of  Marshall,  7  Iowa, 
186;  State  v.  Bailey,  7  Iowa,  390; 
Com.  ».  Comm'rs  of  Allegheny,  37  Pa. 
St.  237. 

'  Mobile  etc.  R.  R.  Co.  v.  Wisdom, 

5  Heisk.  125;  Arberry  v.  Beavers,  6 
Tex.  457;  55  Am.  Dec.  791;  Taylor  v. 
County  Court  of  Salt  Lake  Co.,  2  Utah, 
405 ;  King  William  Justices  v.  Munday, 

2  Leigh,  165;  21  Am.  Deo.  604;  Ex 
parte  "Virginia  Comm'rs,  112  U.  S. 
177;  King  v.  Water  Works  Co.,  6  Ad. 

6  E.  355;  Tarver  v.  Commissioners' 
Court,  17  Ala.  527;  Ex  parte  Trapnall, 
6  Ark.  9;  42  Am.  Deo.  676;  Basham 
V.  Carroll,  44  Ark.  284;  People  v.  Olds, 

3  Cal.  167;  58  Am.  Dec.  398;  Babcock 
V.  Goodrich,  47  Cal.  68;  Peck  v.  Booth, 
42  Conn.  271;  Territory  v.  Shearer,  2 
Dak.  332;  Moody  v.  Fleming,  4  Ga. 
115;  48  Am.  Dec.  210. 

«  Ex  parte  S.  &  N.  Ala.  R.  R.  Co., 
65  Ala.  599;  Ex  parte  Cheatham,  6 
Ark.  437;  Ex  parte  Williamson,  8  Ark. 
424;  Peralta  v.  Adams,  2  Cal.  594; 
594;  Early  v.  Mannix,  15  Cal.  149; 
People  V.  Hubbard,  22  Cal.  34;  People 
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plain,  speedy,  and  adequate  remedy;'  nor  where  the  court 
of  chancery  has  already  acquired  jurisdiction  of  the  sub- 
ject-matter;^ nor  for  the  enforcement  of  mere  private 
contracts;'  nor  contract  rights  of  a  private  and  personal 
nature,  and  obligations  which  rest  wholly  upon  contract, 
involving  no  questions  of  public  trust  or  official  duty;^ 
nor  where  the  public  interests  have  not  been  affected;' 
nor  to  compel  the  performance  of  a  useless,  unlawful,  or 
impossible  act,  or  an  act  which  the  respondent  is  ready  to 
perform.' 

§4030.     Ministerial  Duties — Discretionary  Duties. — 

While  the  writ  will  lie  to  compel  the  performance  of  mere 
ministerial  duties,  it  will  not  lie  to  compel  the  perform- 
ance of  acts  or  duties  requiring  the  exercise  of  judgment 
or  discretion  upon  the  part  of  the  person  or  body  called 
upon  to  act.'     But  in  a  recent  case  it  is  said  that  it  is  not 

36  Mich.  271;  People  v.  Supervisors  of 
Presque  Isle  Co.,  36  Mich.  377;  Loomia 
V.  Rogers  Township,  53  Mich.  135; 
Board  of  Police  v.  Grant,  9  Smedes  & 
M.  77;  47  Am.  Deo.  102;  People  v. 
Brooklyn,  1  Vi''end.  318;  19  Am.  Dec. 
502;  People  v.  Supervisors  of  Greene, 
64  N.  Y.  600;  People  u.  Hoyt,  66  N. 
Y.  606;  Dutten  v.  Hanover,  42  Ohio 
St.  215;  Cook  V.  Peacham,  50  Vt.  231; 
Com.  V.  Mitchell,  82  Pa.  St.  343;  Ex 
parte  Barnwell,  8  S.  C.  264. 

'  Louisville  etc.  R.  R.  Co.  v.  State, 
25  Ind.  177;  Fogle  o.  Gregg,  26  Ind.  j, 
345;  King  William  Justices  v.  Mun- 
day,  2  Leigh,  165;  21  Am.  Deo.  604; 
State  V.  Supervisors  of  Sheboygan,  29 
Wis.  79. 

2  Queen  v.  Pitt,  10  Ad.  &  E.  272; 
People  V.  Warfield,  20  111.  160;  School 
Inspectors  of  Peoria  v.  People,  20  111. 
530;  People  v.  Wiant,  48  111.  268; 
People  V.  City  of  Chicago,  53  111.  424; 
Hardoastle  v.  R.  R.  Co.,  32  Md.  32. 

=  People  V.  Dulaney,  96  111.  503; 
State  V.  County  Court  of  ftoward,  39 
Mo.  375;  State  v.  Zanesville  T.  Co., 
16  Ohio  St.  308;  Benson  „.  Paull,  6 
El.  &  B.  273. 

*Tobeyt>.  Hakes,  54  Conn.  274;  1 
Am.  St.  Rep.  114;  State  v.  Republican 
Bridge  Co.,  20  Kan.  404. 


'  Crane  v.  R.  R.  Co.,  74  Iowa,  330; 
7  Am.  St.  Rep.  479. 

"Lamar  v.  Wilkins,  28  Ark.  34; 
Clark  V.  Crane,  57  Cal.  629;  Roberts 
V.  Smith,  63  Ga.  213;  Lacoste  r. 
Dufify,  49  Tex.  767;  30  Am.  Rep.  122; 
State  r.  Mayor,  40  N.  J.  L.  152; 
People  V.  R.  R.  Co.,  58  N.  Y.  153; 
Union  Church  v.  Trustees,  6  Ohio, 
442;  27  Am.  Deo.  266. 

'  United  States  v.  Schurz,  102  U.  S. 
378;  United  States  v.  Laurence,  3 
Dall.  42;  Ex  parte  Davenport,  6  Pet. 
661;  Ex  parte  Poultney,  12  Pet.  472; 
Ex  parte  Many,  14  How.  24;  United 
etates  V.  BoutweU,  3  McAr.  172; 
United  States  v.  Key,  3  McAr.  337; 
Ex  parte  Banks,  28  Ala.  28;  Ex  parte 
Selma  etc.  R.  R.  Co.,  46  Ala.  423; 
People  V.  Sexton,  37  Cal.  532;  Hamil- 
ton V.  Tutt,  65  Cal.  57;  Union  Colony 
V.  Elliott,  5  Col.  371;  Freeman  v. 
Selectmen  of  New  Haven,  34  Conn. 
406;  Barksdale  u.  Cobb,  16  Ga.  13; 
City  of  Ottawa  v.  People,  48  111.  233; 
People  V.  Dental  Examiners,  110  111. 
ISO;  State  v.  Demaree,  80  Ind.  519; 
State  V,  Robinson,  1  Kan.  188;  Mayor 
V.  Morgan,  7  Martin,  N.  S.,  1;  18  Am. 
Dec.  232;  State  v.  Board  of  Liquida- 
tors, 23  La.  Ann.  388;  State  v.  Shaw, 
23  La.  Ann.  790;  State  v.  Police  Jury, 
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universally  true  that  this  writ  will  not  issue  to  control 
judicial  action,  or  to  compel  a  tribunal  to  whom  the  ex- 
amination of  a  matter  is  intrusted  to  act  in  a  particular 
way.  It  may  properly  issue  to  compel  an  officer  to  act  in 
a  particular  manner,  though,  in  the  exercise  of  a  discre- 
tion conferred  on.  him,  he  has  determined  not  to  so  act,  if, 
from  an  examination  of  the  law,  the  court  is  of  the  opin- 
ion that  the  law  did  not  intend  his  action  to  be  final,  and, 
further,  that  there  is  no  other  "plain,  speedy,  and  ade- 
quate remedy."'  The  approval  of  an  official  bond  is -a 
judicial  and  not  a  ministerial  duty,  and  not  compellable 
by  mandamus?  While  the  writ  simply  requires  the  judi- 
cial officer  to  proceed  to  do  his  duty,  it  not  only  requires 
the  ministerial  officer  to  proceed  to  do  his  duty,  but  it 
also  indicates  what  his  specific  duty  is.' 

§  4031.  Public  OflBcers.  — Where  the  law  has  enjoined 
upon  a  public  officer  the  performance  of  a  specific  act  or 
duty,  and  there  is  no  other  adequate  remedy  provided  by 
law,  such  performance  may  be  enforced  by  'mandamus.'^ 
Thus  it  will  lie  against  a  sheriff  to  compel  him  to  perform 
the  duties  of  his  office;^  against  an  auditor  to  compel  him 

29  La.  Ann.  146;  Braconier  v.  Pack-        •  Meyer  v.  Porter,  65  Cal.  67;  Board 

ard,  136  Mass.  50;  People  v.  Bender,  of  Supervisors  of  Will  County  v.  Peo- 

36  Mich.  195;  People  v.  Auditor-Gen-  pie,    110  111.   511;    United  States  v. 

eral,  36  Mich.  271;  Buchoz  v.  Pray,  37  Commissioners   of   Dubuque,    Morris, 

Mich.  512;  State  v.  Ames,  31  Minn.  42;   Township   of   Higgins   v.    Super- 

440;    Swan    v.    Gray,    44   Miss.    393;  visors  of   Midland  Co.,   52  Mich.  16; 

State  V.  Secretary  of  State,  33  Mo.  293;  Ramsey   v.    Everett,    52    Mich.    344. 

State   V.    Hudson,    13   Mo.    App.    61;  Common  Council  of  Hudson  v.  Whit- 

Hnmboldt  Co.  v.  County  Commission-  ney,  53  Mich.  158;  State  v.  Cummings, 

ers,  6  Nev.  30;  Judges  of  Oneida  C.  P.  17  Neb.  311;  Meadows  v.  Nesbit,  12 

V.    People,    18  Wend.   79;   People  v.  Lea,  486;  Wise  v.  Bigger,  79  Va.  269. 

New  York  C.  P.,  19  Wend.  113;  Peo-  Except,  of  course,  when  the  duty  is 

pie  V.  Judges  of  Oneida  C.  P.,  21  Wend,  discretionery  or  judicial  in  its  nature; 

20;  Ex  parte  Bacon,  6  Cow.  392;  Sam-  See  anfe.     It  will  lie  against  a  rfc/ac<o 

son  V.  Mercer,  68  Tex.  488;  2  Am.  St.  oflioer:  Kelly  v.  Wimberly,  61  Miss. 

Rep.  505.  548;  Runon  v.  Latimer,  6  Rich.   126; 

1  Wood  V.  Strother,  76  Cal.  545;  9  State  v.  Mclntyre,  3  Ired.  171. 

Am.  St.  Rep.  249.  "  Fremont  v.  Crippen,   10  Cal.  212; 

2  Ex  parte  Harris,  52  Ala.  87;  23    70  Am.  Deo.  711;  State  v.  Walker,  5 
Am.  Rep.  559.  S.  C.  263;  People  v.  McClay,  2  Neb. 

»  State  V.  Garesche,  65  Mo.  480.  7;  People  ».  Fleming,  4  Denio,  137. 
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to  perform  his  duties;'  against  election  officers  to  compel 
them  to  proceed  with  their  duties  prescribed  by  the  law;'' 
or  to  compel  delivery  of  books,  records,  papers,  etc.,  per- 
taining and  belonging  to  an  office,  to  the  person  properly 
entitled  to  their  custody;'  or  to  compel  the  party  having 
custody  of  records  to  permit  them  to  be  inspected  or 
copied;*  to  compel  the  commissioner  of  patents  to  perform 
the  ministerial  acts  of  preparing  and  countersigning  a 
patent  after  he  has  determined  that  the  patent  shall  issue;° 
to  compel  county  commissioners  to  keep  a  public  bridge 
in  repair,  or  to  replace  or  rebuild  it;*  to  compel  the  col- 
lector of  a  port  to  grant  a  clearance  to  a  vessel;'  to  corii- 
pel  a  tax  collector  to  collect  a  tax;*  to  compel  a  county 
treasurer  to  keep  his  office  at  the  county  seat;'  to  compel 
an  assessor  to  assess  property  which  is  subject  to  taxation;'" 
to  compel  a  county  treasurer  to  pay  into  the  state  treasury 
the  amount  of  taxes  due  the  state;"  to  compel  the  county 
court  to  erect  a  bridge  across  a  public  road,  when  that 
duty  is  imposed  on  it  by  statute;"  to  compel  a  clerk  of  a 

'  Fowler  v.  Peirce,  2  Oal.  165;  Peo-  VTarner,  75  111.  185;  Fasnacht  v.  Ger- 

ple  V.  Brooks,  16  Cal.  11;  Babcook  v.  man  Literary  Ass'n,  99  Ind.  133;  City 

Goodrich,  47  Cal.  488;  Cheney  v.  New-  of  Keokuk  v.  Merriam,  44  Iowa,  432; 

ton,  67  Ga.  477;  Dauley  v.  Whitely,  14  American  R.  R.  F.  Co.  v.  Haven,  101 

Ark.  687;  Turner  v.  Melony,  13  Cal.  Masa.  398;  3  Am.  Rep.  377;  Atherton 

621;  State  ».  Gamble,  13  Fla.  9;  Peo-  v.  Sherwood,   15  Minn.  221;   State  «. 

pie  V.  Smith,  43  III.  219;  People  v.  Dusman,  39  N.  J.'L.  677;  Hooten  v. 

Secretary  of  State,  58  III.  90;  Bryan  McKinney,    5   Nev.    194;   Kimball   «. 

V.  Cattell,  15  Iowa,  538;  State  v.  Bor-  Lamprey,    19    N.    H.    215;    Felts    v. 

delon,  6  La.  Ann.  68;  State  v.  Clinton,  Mayor,  2  Head,  650;  Walter  v.  Beld- 

28  La.  Ann.  47;  28  La.  Ann.  72.  ing,  24  Vt.  658. 

2  Hudmou  V.  Slaughter,  70  Ala.  546;  *  Brown    v.    County    Treasurer,   54 

State  V.  Gibbs,  13  Fla.  55;  7  Am.  Rep.  Mich.  132;  52  Am.  Rep.  800;  Ferry  v. 

233;  Kisler  v.  Cameron,  39  Ind.  488;  Williams,   41   N.   J.  L.   332;  32  Am. 

State  V.    County   Judge   of   Marshall  Rep.  219;  Peters  v.  Auditor,  33  Gratt. 

County,  7  Iowa,  186;  State  v.  Bailey,  368. 

7   Iowa,    390;    State  v.    Robinson,    1  "  Butterworth  v.  Hoe,  112  U.  S.  50. 

Kan.  17;  Clark  v.  MoKenzie,  7  Bush,  *  State  v.  Board  of  Comm'rs  of  Gib- 

523;  Barnes  v.  Gottschalk,  3  Mo.  App.  son  Co.,  80  Ind.  478. 

Ill;  State  v.  Houston,  40  La.  Ann.  '  Gilchrist  i>.  Collector  of  Charleston, 

393;  8  Am.  St.  Rep.  532.  5  Hughes,  1. 

8  Rex  V.  Clapham,  1  Wils.  305;  Rex  «  State  v.  Whit  worth,  8  Lea,  594. 

V.    Wildman,    Strange,    879;    Burr   v.  '  Rice  v.  Shay,  43  Mich.  380. 

Norton,  25  Conn.  103;  People  v.  Kil-  '«  State  v.  Buchanan,  24  W.  Va.  362. 

duff,  15  111.  492;   60  Am.  Dec.   769;  "  Sta,te  v.  Staley,  38  Ohio  St.  259. 

People  V.  Head,  25  111.  325;  People  v.  ''  Brander  v.  Justices,  5  Cal.  548;  2 

Hilliard,   29  111.   413;    Delahanty   v.  Am.  Dec.  606. 
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municipal  court  to  furnish  certified  copies  of  its  records;* 
to  compel  a  county  clerk  to  execute  a  tax  deed;^  to  compel 
an  officer  to  surrender  property  of  the  state  which  he 
holds  without  any  right  or  authority  of  law;'  to  compel 
the  county  court  of  a  new  county  to  adjust  its  proportion 
of  the  debt  of  the  parent  county,  when  properly  presented 
to  it  for  adjustment;*  to  compel  township  trustees  of 
schools  to  apply  the  tuition  funds  to  the  payment  of  the 
township's  debt  for  tuition;'  to  compel  appraisers  to  ap- 
praise property  taken  for  public  use,  where  they  refuse  to 
do  so;°  to  compel  police  commissioners  to  draw  requisi- 
tions upon  the  comptroller,  requiring  him  to  pay  the 
salary  of  a  police  surgeon/  It  will  lie  to  restore  an  officer 
who  has  been  unlawfully  removed;*  and  a  restoration  to 
office  should  be  accompanied  by  a  restoration  of  all  the 
records,  instruments,  and  insignia  of  office  of  which  he 
has  been  deprived  by  the  illegal  ouster.' 

It  will  not  lie  to  try  title  to  an  office;"  but  where  the 
relator  held  the  proper  certificate  of  his  election  to  an 
office,  and  had  duly  qualified,  but  had  been  refused  pos- 
session by  the  former  officer,  whose  term  had  expired,  on 
the  ground  that  he  was  not  legally  elected,  it  was  held 
that  mandamus  would  lie  to  compel  the  former  officer  to 
deliver  possession."  So  in  the  case  of  a  private  corpora- 
lion,  a  mandamus  may  issue  on  its  petition  against  per- 
sons claiming  to  hold  its  offices.'^     It  will  not  lie  against 

>  State  V.  Meagher,  57  Vt.  398.  '"  State  v.  Dunn,  Minor,  46;  12  Am. 

2  Bryson  v.  Spaulding,  20  Kan.  427.  Dec.  28,  note;  People  v.  Olds,   3  Cal. 

»  State  V.  Bacon,  6  Neb.  286.  167;  58  Am.  Deo.  398;  St.  Louis  Co. 

*  Hempstead  Co.  v.  Grave,  44  Ark.  Court  v.  Sparks,  10  Mo.  117;  45  Am. 

317.  Dec.  355;  Ex  parte  Harris,  52  Ala.  87; 

5  State  V.  Cooprider,  96  Ind.  279.  Ex  parte  Wiley,  54  Ala.  226;  State  v. 

«  Ex  parte  Jennings,  6  Cow.  518;  16  John,  81  Mo.  13;  State  v.  Dusmoud, 

Am.  Dec.  447.  39  N.  J.  L.  677.    A  suit  for  mandarmts 

'  People  w.  Board  of  Police,  75  N.  Y.  for  an  office  will  not   be  determined 

38.  after  the  term  of  the  office  has  ex- 

"  State  V.  Dunn,  Minor,  46;  12  Am.  piped:  Laooste  v.  Duffy,  49  Tex.  767; 

Dec.  28,   note;  Lewis  v.  Whittle,  77  30  Am.  Rep.  122. 

Va.  415;  State  v.  Kenny,  45  N.  J.  L.  "  State  v.  Sherwood,  15  Mmn.  221; 

251.  2  Am.  Rep.  116. 

9  Metsker  v.  Neally,  41   Kan.  122;  "  American  Railway  Frog  Co.  v.  Ha- 

13  Am.  St.  Rep.  269.  ven,  101  Mass.  398;  3  Am.  Rep.  377. 
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the  governor  or  the  executive  officer  of  the  state.*  A 
mandamus  directed  to  a  public  oflScer  does  not  abate  with 
the  expiration  of  his  office,  where  there  is  a  continuing 
duty  in  the  office  irrespective  of  the  incumbent.^ 

§  4032.  Inferior  Courts. — Mandamus  will  lie  to  compel 
an  inferior  court  to  act  in  a  case  within  its  jurisdiction.' 
It  is  a  proper  remedy  to  compel  an  original  hearing  in  a 
chancery  suit;*  or  to  enforce  a  party's  right  to  an  appeal.^ 
But  mandamus  will  not  lie,  however,  to  control  the  judicial 
discretion  of  an  inferior  court,  nor  to  dictate  to  it  what 
judgment  it  shall  render  in  any  case.' 

§  4033.  Municipal  Corporations.  —  Mandamus  will  lie 
against  public  corporations  and  their  officers  in  all  cases 

V.  Lord,  9  Wall.  409;  Commiasionera 
V.  Sellew,  99  U.  S.  624,  and  many 
others. 

'  Ex  parte  Mahone,  30  Ala.  49;  68 
Am.  Deo.  Ill;  State  v.  Williams,  69 
Ala.  311 ;  McCreary  ».  Kogers,  35  Ark. 
298;  Beguhl  v.  Swan,  39  Cal.  411;  Ex 
parte  Henderson,  6  Fla.  879;  Branford 
V.  Erant,  1  N.  Hex.  579;  State  v. 
Whittet,  61  Wis.  351;  Ex  parte  Mor- 
gan, 114  U.  S.  174. 

♦  Brown  v.  Buck,  75  Mich.  274;  13 
Am.  St.  Rep.  438. 

°  Ex  parte  Jordan,  94  U.  S.  248; 
Ware  v.  McDonald,  62  Ala.  81;  Petty- 
grew  V.  Washington  Co.,  43  Ark.  3?. 

^  Hempstead  Co.  v.  Graves,  44  Ark. 
317;  In  re  Woffenden,  1  Ariz.  237; 
People  V.  Judge  of  Superior  Court  of 
Detroit,  41  Mich.  31;  School  District 
V.  Circuit  Judge  of  Ingham  Co.,  49 
Mich.  432;  Board  of  Police  v.  Grant, 
9  Smedea  &  M.  77;  47  Am.  Dee.  102; 
Milteuberger  v.  St.  Louis  Co.  Court, 
50  Mo.  172;  Strahan  v.  County  Court 
of  Audrain  Co.,  65  Mo.  644;  State  v. 
Marshall,  82  Mo.  484;  Benedict  v. 
Howell,  39  N.  J.  L.  221;  Ex  parts 
Chamberlain,  4  Cow.  49;  People  v. 
Russell,  46  Barb.  27;  People  v.  Com- 
mon Council  of  City  of  Troy,  78  N.  Y. 
33;  Ewing  v.  Cohen,  63  T«x.  482;  Ex 
parte  Schwab,  98  U.  S.  240;  Ex  parte 
R.  R.  Co.,  101  U.  S.  720;  Ex  parte 
Perry,  102  U.  S.  183;  Ex  parte  Mor- 
gan, 114  U.  S.  174. 


'  See  ante.  Title  Constitutional  Law, 
Chapter  Judicial  Power. 

''  Thompson  v.  United  States,  103 
U.  S.  480;  the  court  saying:  "But  we 
cannot  accede  to  the  proposition  that 
proceedings  in  mandamus  abate  by 
expiration  of  oflSce  of  the  defendant 
where,  as  in  this  case,  there  is  a  con- 
tinuing duty  irrespective  of  the  in- 
cumbent, and  the  proceeding  is  under- 
taken to  enforce  an  obligation  of  the 
corporation  or  municipality  to  which 
the  office  is  attached.  The  contrary 
has  been  held  by  very  high  authority: 
People  V.  Champion,  16  Johns.  61; 
People  V.  Collins,  19  VVend.  56;  High  on 
Extraordinary  Legal  Remedies,  sec.  38. 
We  have  had  before  us  many  cases  in 
which  the  writ  has,  without  objection, 
been  directed  to  the  corporation  it- 
self, instead  of  the  officers  individu- 
ally; and  yet,  in  case  of  disobedience 
to  the  peremptory  mandamus,  there 
is  no  doubt  that  the  officers  by  whose 
delinquency  it  was  incurred  would 
have  been  liable  to  attachment  for 
contempt.  The  proceedings  may  be 
commenced  with  one  set  of  officers  and 
terminated  with  another,  the  latter 
being  bound  by  the  judgment:  Board  of 
Commissioners  of  Knox  Co.  v.  Aspin- 
wall,  24  How.  376;  Supervisors  v. 
United  States,  4  Wall.  485;  Von  Hoff- 
man V,  Quinoy,  4  Wall.  535;  Benbow 
V.  Iowa  City,  7  Wall.  313;  Butz  v. 
City  of  Muscatine,  8  Wall.  575;  Mayor 
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where  a  plain  and  imperative  duty  is  imposed  bylaw,  and 
are  merely  called  upon  to  act  in  a  ministerial  capacity, 
without  having  to  exercise  their  judgment  as  to  whether 
or  not  the  duty  should  be  performed/ 

§  4034.  School  Officers. — Mandamus  will  lie  to  compel 
school  directors  to  furnish  equal  school  facilities  for  blacks 
and  whites,  where  the  duty  of  doing  so  is  imposed  by  stat- 
ute, and  they  have  the  necessary  funds;^  to  compel  the 
admission  of  a  boy  to  the  high  school,  although  he  cannot 
pass  the  examination  in  grammar,  if  his  father  does  not 
wish  to  have  him  pursue  that  study;'  to  compel  the  direc- 
tors to  introduce  the  text-books  legally  adopted  by  the 
proper  authority;*  or  to  admit  colored  pupils  into  the 
public  schools,  where  separate  schools  are  not  provided 
for  them;*  or  to  restore  a  teacher  who  has  been  illegally 
dismissed  by  the  trustees.* 

§4035.  Private  Corporations.  —  Where  the  law  im- 
poses a  specific  duty  upon  a  private  corporation,  and 
there  is  no  other  specific  and  adequate  remedy  provided 
for  its  enforcement,  mandamus  will  lie.'  The  managers 
of  a  cemetery  may  be  compelled  by  mandamus  to  permit 
the  burial  of  persons  entitled  to  sepulture  therein.' 

'  City  of  Ottawa  v.  People,  48  111.  *  State  v.  School  Directors  of  Spring- 

233;  Pumphrey  ».  Mayor  etc.  of  Balti-  field,  74  Mo.  21. 

more,  47  Md.  145;   28  Am.  Rep.  446;  '  State  v.  Duflfy,  7  Nev.  342;  8  Am. 

Attorney -General   v.  City  Council   of  Rep.  713. 

Lawrence,   111  Mass.  90;   McBride  v.  ^  Gilman  v.  Bassett,  33  Conn.  298; 

City  of   Grand  Rapids,  47  Mich.  236;  Morley  v.  Power,  5  Lea,  691. 

Hail  V-  Selectmen  of  Somersworth,  39  '  State  w.  Ousatonic  Water  Co.,  51 

N.  H.  511;  Hill  V.  Goodwin,  56  N.  H.  Conn.  137;  Firemen's  Ins.  Go.  v.  Mayor 

441;   Humboldt  Co.  v.  Churchill  Co.,  of  Baltimore,  23  Md.  297;   American 

6  Nev.  30;  People  v.  Collins,  7  Johns.  R.  R.  F.  Co.  v.  Haven,  101  Mass.  398; 

549;  Ex  parte  Common  Council  of  Al-  3  Am.  Rep.  377;  People  v.  State  Ins. 

bany,  3  Cow.  358;  People  v.  Common  Co.,  19  Mich.  392;  State  v.  Nebraska 

Council  of   New  York,  45   Barb.  473;  Telephone  Co.,  17  Neb.   126;  52  Am. 

Bank  of  Utioa  v.  City  of  Utica,  4  Paige,  Rep.  404;  State  v.  Board  of  Trustees, 

399;  27  Am.  Deo.  72;  State  v.  Board  4   Nev.    400;    Mt.    Moriah   Cemetery 

of  Comm'rs  of  Hamilton  Co.,  26  Ohio  Ass'n  v.    Commonwealth,  81    Pa.  St. 

St.  364.  235;  22  Am.  Rep.  743;  State  v.  R.  R. 

'Maddox  v.  Neal,  45  Ark.  121;  55  Co.,  9  Rich.  247;  67  Am.  Deo.  551. 

Am.  Rep.  540.  See  ante,  Title  Corporations. 

'  Trustees  of  Schools  v.  People,  87  '  Mt.    Moriah    Cemetery   Ass'n    ». 

111.  303;  29  Am.  Rep.  55.  Com.,  81  Pa.  St.  235;  22  Am.  Rep.  743. 

m 
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§4036.  Parties.  —  The  proceeding  is  usually  in  the 
name  of  the  state  upon  the  information  of  the  party 
actually  interested.'  Where  the  relief  sought  is  merely 
private,  the  relator  must  show  some  special  interest  in 
the  matter;  but  where  the  question  is  one  of  public  right, 
and  the  object  is  the  enforcement  of  a  public  duty,  he 
need  not  show  that  he  has  any  special  interest  in  the 
result.  It  is  in  that  case  sufficient  for  him  to  show  that 
he  is  a  citizen,  and,  as  such,  interested  in  the  execution  of 
the  laws.'^  Some  courts,  however,  hold  that  the  relator 
must  show  a  special  interest  in  the  subject-matter  of  the 
proceedings.' 

§  4037.  Pleading  and  Practice. — The  alternative  writ 
stands  in  the  place  of  the  declaration  in  an  action  at  com- 
mon law.  But  in  some  states  the  petition  takes  the  place 
of  the  declaration,  and  becomes  the  foundation  of  the 
subsequent  proceedings.  The  same  rules  of  pleading  that 
apply  to  the  declaration  will  apply  to  the  alternative  writ 
or  petition.*  The  alternating  mandamus  cannot  be  so 
amended  as  to  allow  the  substitution  in  the  same  action 
of  a  new  and  wholly  different  cause  of  action.  It  must 
state'  a  cause  of  action,  and  failing  to  do  so,  it  will  not 
support  a  judgment.  Its  legal  sufficiency  may,  by  return 
or  answer,  be  challenged  as  upon  demurrer,  and  tested 
under  rules  of  pleading  applicable  to  complaints  when 

'  State   V.    Perry,  5   Ohio   St.    344;        '  State  v.  Inhabitants  of  Strong,  25 

Chance  v.  Temple,  1  Iowa,  179.  Me.  291;  Wellington's  Case,  16  Pick. 

"  High  on  Extraordinary  Legal  87;  26  Am.  Deo.  631;  People  v.  He- 
Remedies,  sec.  431;  Moses  v.  Kearney,  gents  of  University,  4  Mich.  98;  Heff- 
31  Ark.  261;  Hyatt  v.  Allen,  54  Cal.  ner  v.  Commonwealth,  28  Pa.  St. 
353;   State   v.    Pyler,    48   Conn.    145;  108. 

County  of  Pike  v.  State,  11  111.  202;  *  High  on  Extraordinary  Legal  Rem- 
City  of  Ottawa  v.  People,  48  111.  233;  edies,  sec.  448;  Board  of  Trustees  v. 
Hall  V.  People,  57  111.  307;  Council  of  People,  12  111.  248;  52  Am.  Deo.  488; 
Glencoe  v.  People,  78  111.  382;  Hamil-  People  v.  Glann,  70  111.  232;  People  v. 
ton  V.  State,  3  Ind.  452;  State  v.  Loomis,  94  111.  587;  Lavalle  v.  Souoy, 
County  Judge  of  Marshall,  7  Iowa,  96  111.  467;  People  v.  Dulaney,  96  111. 
186;  State  v.  Gracey,  11  Nev.  223;  503;  People  w.  Commissioners  of  Ham- 
People  i>.  Collins,  19  Wend.  56;  People  ilton  Co.,  3  Neb.  244;  State  v.  School 
*.  Halsey,  37  K.  Y.  344;  State  v.  Kear-  District,  8  Neb.  98;  State  v.  Board  of 
ney,  25  Neb.  262;  13  Am.  St.  Rep.  493.  Commiasioners,  10  Neb.  19. 
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assailed  by  demurrer.'  The  peremptory  writ  should  fol- 
low the  alternative  writ,  and  strictly  conform  thereto.^ 
But  it  is  not  every  variation  between  the  two  writs  that 
will  cause  the  peremptory  to  be  set  aside.  Where  both 
command  the  same  thing,  and  differ  only  in  immaterial 
matters,  it  will  sufiice.'  When  an  appeal  is  taken  from  a 
judgment  awarding  the  peremptory  writ,  the  alternative 
writ  should  be  set  out  in  the  record.*  A  general  denial  in 
Tnandamus  proceedings  should  be  treated  as  a  nullity,  and 
entitles  plaintiff  to  judgment  on  his  pleadings,  without 
proof.  The  defendant  must  plead  either  a  special  denial 
to  the  allegations  of  the  writ,  or  by  way  of  confession 
and  avoidance.'' 

§  4038.  Quo  Warranto — In  General. — The  common-law 
writ  of  quo  ivarranto  is  a  writ  of  right  calling  upon  an  indi- 
vidual to  show  by  what  right  he  exercises  a  franchise  which 
can  only  be  lawfully  exercised  by  a  grant  or  authority  em- 
anating from  the  state."  A  writ  of  quo  warranto  at  common 
law  is  a  writ  of  right,  and  issues  of  course  on  demand  of 
the  proper  officers.'  But  in  modern  practice  the  ancient 
writ  has  been  superseded  by  an  information  in  the  nature 
of  a  quo  warranto,  which  is  a  civil  proceeding,  and  gov- 
erned by  the  rules  of  civil  practice.*     But  an  information 

'  Wheeler  v.  Northern  Colorado  Ir-  Deo.   460;   State  v.   Curtia,   35  Conn, 

rigation  Co.,   10  Col.  582;  3  Am.   St.  263;  95  Am.  Dec.  263. 
Rep.  603.  ■  State  v.  Stone,  25  Mo.  555;  Attor- 

"  State  V.  Board  of  Equalization  of  ney-General«.  Uticalns.  Co.,  2  Johns. 

Johnson  Co.,    10  Iowa,   157;   74  Am.  Ch.    371;    Wallace    v.    Anderson,    5 

Dec.   381;   State  v.   County  Judge  of  Wheat.   291;   Robinson   v.    Jones,    14 

Johnson  Co.,  12  Iowa,   237;  State  v.  Fla.  256;  State  v.  St.  Louis  Ins.  Co., 

HoUaday,  65  Mo.  76;  State  v.  R.  R.  8  Mo.  330. 

Co.,  77  Mo.   143;   School  District  v.        » People  v.   Cook,   8  N.  Y.   67;  59 

Landerbaugh,  80  Mo.  190;  State  v.  R.  Am.  Dec.  471;  State  v.  Kupeferle,  44 

R.  Co.,  16  S.  C.  524.  Mo.  154;  100  Am.  Dec.  265;  People  v. 

3  People  V.  R.  R.  Co.,  58  N.  Y.  152.  Clute,  52  N.  Y.  45;  State  v.  Messmore, 

*  Smith  V.  Johnson,  69  Ind.  55.  14  Wis.  115;  People  v.  Pease,  30  Barb. 

*  Sansom  v.  Mercer,  68  Tex.  488;  2  588;  27  N.  Y.  45.     Aliter  in  Illinois, 
Am.  Sc.  Rep.  505.  where  an  information  by  qtw  warranto 

"  State  V.  Evans,  3  Ark.  585;  36  Am.  is  a  criminal  proceeding;  and  the  same 

Dec.  468;  Commonwealth  v.  Murray,  rules  of  pleading  applicable  to  indict- 

11  Serg.   &  R.  73;  14  Am.   Dec.   615;  ments   govern   it.     And  all   intorma- 

State  V.  Harris,  3  Ark.  570;  36  Am.  tiona  of  this  nature  must  be  carried  on 
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in  the  nature  of  a  quo  warranto  against  a  private  corpora- 
tion is  not  a  private,  but  a  public,  prosecution.^ 

§  4039.  Corporate  Franchises.  —  By  the  writ  may  be 
determined  the  right  of  individuals  to  corporate  franchises, 
and  the  questipn  whether  or  not  franchises  originally  con- 
ferred have  been  misused  or  forfeited.^  So  the  writ  lies  to 
test  the  constitutionality  of  a  corporate  franchise.'  An 
information  in  the  nature  of  quo  warranto  is  the  proper 
remedy  where  a  company  or  corporation  exercises  a  fran- 
chise not  granted.*  Thus  it  lies  against  an  incorporated 
company  for  carrying  on  banking  operations  without 
authority  from  the  legislature.^  It  is  a  proper  proceeding 
to  try  the  right  of  a  foreign  corporation  to  carry  on  its 
corporate  business  in  the  state."     And  it  will  lie  against  a 


"in  the  name  and  by  the  authority 
of  the  people  of  the  state  of  Illinois," 
and  must  conclude, "  against  the  peace 
and  dignity  of  the  same":  Donnelly  v. 
People,  11  111.  552;  People  v.  R.  R. 
Co.,  13  111.  66;  Wight  v.  People,  15 
111.  417.  But  see  Ensminger  v.  People, 
47  111.  384;  95  Am.  Dec.  495.  The  old 
writ  having  been  so  long  out  of  use, 
many  of  the  cases  use  the  term  "quo 
warranto "  where  the  information  in 
the  nature  of  a  quo  warranto  is  clearly 
meant.  In  McBride  v.  Grand  Rapids, 
32  Mich,  360,  the  court,  speaking  of 
the  writ  as  mentioned  in  the  state 
constitution,  says:  "  The  enumeration 
of  the  writ  of  quo  warramto  in  this  sec- 
tion is  somewhat  remarkable,  as  the 
writ  itself  long  since  passed  out  of  use, 
and  it  is  not  at  all  probable  that  the 
constitutional  convention  designed  to 
restore  it.  If,  as  was  undoubtedly  the 
case,  an  information  in  the  nature  of 
a  writ  of  quo  warranto  was  intended 
instead  of  the  writ  itself,  then  it  is  by 
no  means  apparent  that  it  is  not  a 
proper  process  in  the  exercise  of  the 
ordinary  jurisdiction  of  the  circuit 
courts.  This  information  is  adapted 
for  the  cases  of  intrusions  and  usurpa- 
tions of  office,  and  the  unlawful  exer- 
cise of  franchises.  It  is  the  ordinary 
proceeding  in  which  all  questions  of 
this  nature  are  disposed  of.     Public 


rights  and  private  rights  are  concluded 
by  the  trials  which  are  had  upon  it; 
and  whether  considered  as  a  '  civil ' 
or  a  'criminal  matter,'  the  cases 
which  are  disposed  of  by  means  of  it 
are  among  the  most  important  which 
are  known  in  the  law. " 

'  People  V.  Golden  Rule,  114  111.  34. 

'  People  V.  Ins.  do. ,  15  Johns.  358; 
8  Am.  Dec.  243;  Bellport  v.  Looker, 
21  N.  Y.  267;  29  Barb.  256;  People  v. 
Hudson,  6  Cow.  217;  State  v.  Real 
Estate  Bank,  5  Ark.  595;  41  Am.  Dec. 
109;  People  v.  Manhattan  Co.,  9 
Wend.  351;  State  v.  R.  R.  Co.,  45 
Wis.  759;  State  v.  Barron,  57  N.  H. 
498;  Commonwealth  v.  Commonwealth 
Bank,  28  Pa.  St.  383;  People  v.  R.  R. 
Co.,  15  Wend.  113;  30  Am.  Dec.  33. 
A  corporation  which  has  been  guilty 
of  such  a  breach  of  the  conditions  of 
its  existence  as  to  authorize  a  forfeit- 
ure of  its  charter  cannot  legally  atone 
for  such  misconduct  and  avoid  the  for- 
feiture by  subsequent  good  behavior: 
People  V.  Bank  of  Pontiao,  12  Mich. 
527. 

'  People  V.  Marshall,  1  Gilm.  672. 

*  State  V.  Citizens'  Ben.  Co.,  6  Mo. 
App.  163. 

°  People  V.  Utica  Ins.  Co.,  15  Johns. 
358;  8  Am.  Deo.  243. 

°  State  V.  Fidelity  and  Casualty  Ins. 
Co.,  39  Minn.  638. 
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municipal  corporation.*  The  object  of  proceedings  by  quo 
warranto  against  a  corporation  being  to  protect  public  in- 
terests, to  warrant  a  forfeiture  of  corporate  franchises  for 
misuser,  the  misuser  must  be  such  as  to  work  or  threaten 
a  substantial  injury  to  the  public.^ 

§  4040.  OflBces.  —  An  information  in  the  nature  of  a 
quo  warranto  is  the  proper  remedy  to  try  the  title  to  a 
public  office.'  An  office,  within  this  rule,  is  said  to  be  any 
public  position  to  which  a  portion  of  the  sovereignty  of 
the  country,  either  legislative,  executive,  or  judicial,  at- 
taches for  the  time  being,  and  which  is  exercised  for  the 
benefit  of  the  public*  But  the  source  of  the  office  must 
be  from  the  sovereign  authority,  either  by  charter  or 
legislative  enactment;  its  tenure  must  be  fixed  and  per- 
manent, and  its  duties  must  be  of  a  public  nature.^  The 
injunction  has  been  held  to  lie  against  a  county  audi- 
tor;' a  county  clerk;'  a  county  treasurer;'  a  governor  or 
lieutenant-governor;' a  jail-keeper;'"  a  judge;"  a  mayor;'* 
a  military  officer;"  a  pilot;"  a  presidential  elector;"  a 

'  State  V.  Bradford,  32  Vt.  50;  State  time:  State  v.  Champlin,  2  Bail.  220. 

ti.  Miller,  66  Mo.  328.  Or  at  the  will  of  the  appointor:  People 

2  State  V.  Minn.  Thresher  Mfg.  Co.,  v.  Hills,  1  Lans.  202. 

40  Minn.  213.  «  State  v.  Parker,  25  Minn.  215. 

s  People  V.  Olds,  3  Cal.  167;  58  Am.  '  People  v.  Miles,  2  Mich.  348;  Wil- 

Dee.  398;  Newsome  v.  Cocke,  44  Miss,  liama  v.  State,  69  Tex.  368. 

352;    7  Am.    Rep.    686;    Murphy  v.  «  Clark  v.  People,  15  HI.  217;  State 

Farmers' Bank,  29  Pa.  St.  415;  People  v.  Stein,  13  Neb.  529. 

V.    Scannell.    7   Cal.    432;    People    v.  '  Attorney-General    v.    Barstow,    4 

Forquer,  1  111.  68;  Sudbury  v.  Stearns,  Wis.  657;   State  v.  Gleason,    12  Fla. 

21   Pick.    148;    Lindsey   v.   Attorney-  265. 

Oeneral,  33  Miss.  508;  Ex  parte  Bel-  "  State  v.  Meehan,  45  N.  J.  L.  189. 

lows,  1  Mo.  115;  People  v.  Van  Slyck,  "  People  v.  Heaton,  77  N.  C.   18; 

4  Cow.  297;  Lewis  v.  Oliver,  4  Abb.  United  States  v.  Look  wood,   1   Pinn. 

Pr.   121;  Mayor  etc.  of  New  York  v.  359;  3  Wall.   236;   Commonwealth  v. 

Conover,   5  Abb.   Pr.    171;   Common-  Dunbauld,   97  Pa.   St.  293;  Grant  v. 

wealth    ».    Cullen,    13    Pa.    St.    133;  Chambers,  34  Tex.  573. 

Clark  V.   Commonwealth,  29  Pa.    St.  '''  Commonwealth  v.  Jones,    12  Pa. 

129;   Commonwealth  v.  Dearborn,   15  St.  365;  People  v.  Thatcher,  55  N.  Y. 

Mass.  125;  Commonwealth  v.  Fowler,  525;  14  Am.  Rep.  312. 

10  Mass.  290;  People  »..  Pease,  27  N.  "  State  v.  Brown,  5  R.  I.   1;  Com- 

Y.  45;  84  Am.  Deo.  242.  monwealth  v.   Small,   26   Pa.   St.  31; 

*  High  on  Extraordinary  Legal  Rem-  State  v.  Wadkins,  1  Rich.  42;  State  v. 

edies,  seo.  625.  Utter,  14  N.  J.  L.  84. 

=■  High  on  Extraordinary  Legal  Rem-  '*  Palmer  v.  Woodbury,  14  Cal.  43; 

edies,  sec.  625.    It  will  not  lie  where  State  v.  Jones,  16  Fla.  306. 

the  appointment  is  for  an  uncertain  '°  State  v.  Bowen,  8  S.  0.  400. 
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school  director  or  trustee;'  a  sheriff;*  a  tax  collector.* 
So  it  lies  to  test  the  validity  of  a  dram-shop  license, 
where,  as  in  Illinois,  the  writ  lies  where  one  holds  or 
claims  any  "  privilege,  exemption,  or  license "  improp- 
erly issued.*  So  it  lies  to  test  the  question  whether  a 
person  has  usurped  an  office,  or  whether  a  certain  court 
has  a  legal  existence.'  Quo  warranto,  and  not  an  injunc- 
tion by  a  private  person,  is  the  proper  mode  for  determin- 
ing the  result  of  a  contested  election.^  And  where  the 
statute  providing  for  contesting  an  election  makes  no 
provision  for  removal  from  office,  quo  warranto  lies.'  One 
duly  elected  and  qualified  as  county  treasurer  may  re- 
cover possession  of  the  office  by  proceedings  in  the  nature 
of  quo  warranto.^  Where  two  sets  of  persons,  under  claims 
of  right,  are  attempting  to  hold  county  offices,  quo  war- 
ranto, and  not  injunction,  affords  the  legal  remedy.' 

It  is  essential  that  there  should  have  been  a  user  of  the 
office,'"  and  that  the  term  shall  have  commenced."  But 
the  taking  of  the  oath  of  office  without  having  discharged 
any  of  its  duties  is  a  sufficient  user,"  or  exercising  the 
functions  of  the  office  without  having  qualified. '' 

In  the  case  of  private  officers,  the  information  will  lie 
in  this  country  wherever  a  charter  has  been  granted  by 
the  state,  and  the  right  to  exercise  an  office  under  that 
charter  is  questioned." 

Illdsteations. — By  a  state  constitution  no  person  who  has 
engaged  or  shall  engage  in  a  duel  is  allowed  to  hold  oflBce. 
Held,  that  one  who  has  been  so  engaged  may  be  removed  from 

1  States.  Boal,  46 Mo.  528;  Renwiok  »  King  v.  Whitwell,  5   Term  Rep. 

V.  Hall,  84  111.  162.  85. 

-Commonwealth  v.  Walter,  83  Pa.  "  People  ».  McCullough,  11  Abb.  Pr. 

St..  105;  24  Am.  Rep.  154.  129. 

'  Hyde  v.  dtate,  52  Miss.  655;  Peo-  "  People  v.  Callaghan,  83  III.  128. 

pie  V.  Callaghan,  8,3  111.  128.  "  Hyde  v.  State,  52  Miss.  665. 

'  Swarth  «.  People,  109  111.  621.  "  High  on  Extraordinary  Legal  Rem- 

'  Fraser  v.  Freelon,  53  Cal.  644.  edies,   sec.    653;  Com.   v.  Graham,  64 

'  Osgood  V.  Jones,  60  N.  H.  543.  Pa.    St.    339;   Davidson   v.    State,    20 

'  Tarbox  v.  Sughrue,  36  Kan.  225.  Fla.  784;  Com.  v.  Arrison,  15  Serg.  & 

*  State   V.   Hamilton   County  Com-  R.    127;   16   Am.   Deo.    531;   Com.  v. 

miasioners,  39  Kan.  85.  Union  Ins.  Co.,  5  Mass.  230;  4  Am. 

»  Neeland  v.  State,  39  Kan.  154.  Deo.  50. 
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oflBce  by  quo  warranto,  or  on  information  in  the  nature  of  quo 
warranto,  without  a  previous  conviction  of  the  offense  in  crim- 
inal proceedings:  Royall  v.  Thomas,  28  Gratt.  130;  26  Am.  Rep. 
335.  A  state  constitution  provided  that  any  candidate  for 
ofiSce  who  should  be  guilty  of  bribery  should  be  disqualified 
from  holding  office.  Held,  that  an  officer  might  be  removed 
by  quo  warranto  for  obtaining  his  election  by  bribery,  without 
having  first  been  convicted  of  the  offense  on  an  indictment,  but 
sernble,  that  the  defendant  had  a  right  to  have  the  issues  of  fact 
raised  upon  the  quo  warranto  tried  by  a  jury:  Commonwealth  v. 
Walter,  83  Pa.  St.  105;  24  Am.  Rep.  154. 

§  4041.  When  Writ  will  not  Issue.  — Quo  warranto 
will  not  issue  merely  for  the  determination  of  a  private 
right  wherein  not  the  whole  community  are  interested.' 
The  writ  will  not  be  issued  where  there  is  an  adequate 
remedy  by  ordinary  proceedings;^  nor  where  it  would  be 
of  no  avail,  as  where  the  term  of  the  contested  office  has 
expired  or  will  expire  before  the  trial;  ^  nor  where  a 
particular  method  of  trying  the  right  to  an  office  is  pre- 
scribed, as  where  a  public  body  is  made  the  judge  of  the 
qualifications  of  its  members.*  The  writ  cannot  be  issued 
to  prohibit  or  restrain  a  public  officer  or  person  exercising 
a  public  franchise  from  doing  any  particular  act  or  thing 
the  right  of  doing  which  is  claimed  by  virtue  of  his  office 
or  franchise,  and  constitutes  but  a  portion  of  the  rights, 
powers,  and  privileges  incident  thereto;^  nor  for  the  pur- 

'  Ramsey  v.  Carhart,  27  Ark.  12.  tion   took  place  or  the  term  had  ex- 

'  State  V.  Marlow,  15  Ohio  St.   114;  pired:     Hunter  v.  Chandler,    45   Mo. 

People  V.  Hinsdale  etc.  Co.,  2  Johns.  452.     And    it    may    be  filed    against 

190;    People  v.  Olds,  3   Cal.    167;  58  public  officers,  after  the  expiration  of 

Am.    Dec.    398;   State   «.  Wilson,  30  their  office,  where  their  conviction  is 

Kan.  661.  necessary   to   invalidate  their  acts,  if 

^  People  V.  Sweeting,  2   Johns.  184;  said   acts   are  of  public   concern,  and 

Morris   v.    Underwood,    19    Ga.    559;  intended   to  confer  rights  on   others: 

State  V.  Jacobs,  17  Ohio,  143;  Cora.  v.  Burton  v.    Patton,    2   Jones,   124;    62 

Athern,  3  Mass.  285;  State  «.  Tudor,  5  Am.  Deo.  194.    And  see  State  w.  Gra- 

Day,  329;  5  Am.  Deo.   162;  People  v.  ham,  13  Kan.  136. 
Loomis,  8  Wend.   396;  24  Am.  Deo.         *  Com.  v.  Henzey,  81J  Pa.  St.  101. 

33;  State  v.  Mead,  56  Vt.  353.     But  The  supreme  court  has  no  jurisdiction, 

an  information  in  the  nature  of  a  quo  upon  quo  warranto,  to  oust  a   person 

warranto  to  try  the  right  to  a  public  declared  and  adjudged  by  a  legislative 

office  may   be  tried  after  the  term  has  body  to  be  a  member  thereof:     State 

expired,  or  the  officer  holding  has  re-  v.  Tomlinson,  20  Kan.  692. 
signed,  if  the  information  was  filed  or        *  State  v.  Evans,  3  Ark.  585;  State 

proceedings  begun  before  the  resigna-  ti.  Smith,  55  Tex.  447. 
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pose  of  annulling  a  city  ordinance  passed  in  the  irregular 
and  improper  exercise  of  a  power  conferred  by  law;'  nor 
to  declare  void  a  license  to  practice  medicine  procured  by 
fraud; ^  nor  for  the  recovery  of  real  estate,  except  where 
the  real  estate  has  escheated  or  been  forfeited  to  the  state 
for  its  use.^  Where  another  proceeding  is  pending  regard- 
ing the  right  to  hold  the  office,  the  court  will  not  interfere 
therewith  under  the  quo  warranto  information.^ 

Illdsteations.  — During  an  action  of  quo  warranto,  in  which 
the  relator  asked  to  have  defendant  ousted  from  an  office  to 
which  no  fees  attached,  the  term  of  office  expired.  Held,  that 
the  court  properly  dismissed  the  cause,  there  being  only  an  ab- 
stract question  involved:  State  v.  Porter,  58  Iowa,  19.  A  state 
constitution  declares  that  "  contested  elections  for  governor  and 
lieutenant-governor  shall  be  determined  by  the  general  assem- 
bly in  such  manner  as  may  be  prescribed  by  law."  Held, 
that  an  information  in  the  nature  of  quo  warranto  does  not  lie 
at  the  instance  of  one  claiming  the  office  of  lieutenant-governor: 
Robertson  v.  State,  109  Ind.  79. 

§  4042.  Who  may  have  Writ. — The  attorney-general 
or  other  representative  of  the  state  must  prosecute  the 
proceeding  in  the  name  of  the  state,'  and  the  writ  cannot 
issue  on  the  information  of  a  private  person  without  the 
intervention  of  such  representative.*  But  when  individ- 
uals, and  not  the  public,  are  interested,  the  information 

■  State  V.  Lyons,  31  Iowa,  432.  MoCord,    35;   State  v.  Deliesseline,   1 

2  State  V.  Green,  112  Ind.  462.  McCord,    52;    State    v.    Schneirle,    5 

'State    V.    Shields,    56    Ind.    521;  Rich.  299;   Wright   v.  Allen,   2   Tex. 

West's  Appeal,  64  Pa.  St.  181.  158;   Patterson  v.    Hubbs,    65   N.   C. 

*  State  V.  Taylor,  15  Ohio  St.  137.  119:  Gibbs  v.  Somers  Point,  49  N.  J. 

*  An  appeal  taken  at  the  instance  L.  515;  State  v.  McConnell,  3  Lea,  332; 
of  the  relator  in  a  quo  warranto  pro-  Harrison  v.  Greaves,  59  Miss.  453.  It 
Deeding  to  dissolve  a  corporation  may  is  held  in  Illinois  that  a  statutory  pro- 
be dismissed,  in  the  discretion  of  the  vision  that  "the  attorney -general  or 
district  attorney,  against  the  relator's  state's  attorney  of  the  proper  county, 
objection.  The  relator  is  not  a  party  either  of  his  own  accord  or  at  the  in- 
to the  proceeding,  and  he  cannot  con-  stance  of  any  individual  relator,  may 
trol  it:  State  a.  JJouglas  County  Road  present  a  petition,"  etc.,  "to  file  an 
Co.,  10  Or.  198.  information   in  the   nature   of   a  quo 

*  Commonwealth  v.  Lexington  etc.  warranto, "  does  not  allow  him  to  lend 
Turnpike,  6  B.  Mon.  397;  Common-  his  name  therefor  for  the  use  of  a  pri- 
wealth  V.  Union  Ins.  Co.,  5  Mass.  230;  vate  party;  he  must  act  under  a  sense 
Houston  V.  Neuse  River  etc.  Co.,  8  of  official  duty:  People  v.  R.  R.  Co., 
Jones,  476;  Commonwealth  v.  Burrell,  88  111.  537. 

7  Pa.  St.  34;  Cleary  v.  Deliesseline,  1 
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may  be  filed  by  a  private  person,  with  leave  of  the  court.* 
The  court  has  a  discretion  to  grant  or  refuse  a  motion  for 
leave  to  file  an  information.*  And  on  a  petition  for  leave 
to  file  an  information,  if  the  case  is  clear,  the  court,  on 
motion,  may  dismiss  the  petition.'  But  an  information 
may  be  filed  by  the  attorney-general  or  a  prosecuting  at- 
torney, ex  officio,  without  leave  of  court.*  The  attorney- 
general  can  bring  quo  warranto  for  a  forfeiture  of  charter 
without  an  express  act  of  the  legislature  authorizing  him 
to  do  so.*  To  entitle  a  private  person  to  act  as  relator,  he 
must  have  some  interest  in  the  office  or  franchise.*  Thus 
a  quo  warranto  to  oust  one  from  office  claimed  by  the 
relator  must  show  that  the  latter  is  eligible.'  It  will  not 
lie  on  the  information  of  a  private  person  having  no 
special  interest  in  the  question  to  try  the  right  of  the 
incumbent  of  a  public  office  to  hold  the  same.*  But 
every  citizen  of  a  town  has  an  interest  in  its  municipal 
officers  which  will  support  a  quo  warranto  to  test  the  right 
of  an  incumbent  thereto.'  Two  or  more  persons  claiming 
different  offices  cannot  unite  in  the  same  proceeding.'" 
An  information  in  the  name  of  the  attorney-general 
brought  at  the  relation  of  an  individual  for  the  protec- 
tion of  his  private  interests  against  the  acts  of  a  corpora- 
tion cannot  be  maintained  for  the  purpose  of  restraining 
the   corporation   from   the   further  use  of  its   corporate 

'  High  on  Extraordinary  Legal  Rem-  *  State  v.  Rose,  84  Mo.  198;  Com. 

edies,  605;  State  v.  Lawrence,  38  Mo.  v.  Allen,  128  Mass.  308;  Com.  v.  Bank, 

535;  Camman  v.  Bridgewater  Mining  10    Phila.    156;    Attorney-General  v. 

Co.,  12  N.  J.  L.  84.  R.  R.  Co.,  38  N.  J.  L.  282. 

»  People  V.  Sweeting,  2  Johns.  184;  ^  State  v.  R.  R.  Co.,  24  Tex.  80. 

State  V.  Lehre,  7  Rich.  234;  Common-  '  State  v.  Vail,  53  Mo.  97;  Com.  v. 

wealth  V.  Cluley,  56  Pa.  St.  270;  Peo-  McCarter,   98  Pa.  St.    604;   State  v. 

pie  V.  Waite,   70  111.   25;    People  v.  Tipton,  109  Ind.  73;  State  v.  Stein,  13 

Moore,  73  111.  132;  State  v.  Tolan,  33  Neb.  529;  Demarest  v.  Wickham,  63 

N.  J.  L.  135.     The  court  may  deny  an  N.  Y.  320;  Robinson  v.  Jones,  14  Fla. 

application  for  a  quo  warranto  if  the  256;  Miller  v.  Palermo,  12  Kan.  14. 

facts  show  such  conduct  on  the  part  '  State  v.  Bieler,  87  Ind.  320;  State 

of  the  applicants  as  precludes  them  v.  London,  91  Ind.  351. 

from  making  the  inquiry:   Dorsey  v.  '  Barnum  v.  Gilman,  27  Minn.  466. 

Ansley,  72  Ga.  460.  »  Churchill  v.  Walker,  68  Ga.  681; 

*  Attorney-General  v.  R.  R.  Co.,  112  State  v.  Jenkins,  25  Mo.  484;  State  v. 

111.  520:  Gilroy  v.  Com.,  105  Pa.  St.  Hammer,  42  N.  J.  L.  435. 

484.  '•  People  v.  De  Mill,  15  Mich.  164. 
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powers  and  from  usurping  public  franchises  to  which  it 
is  not  entitled.' 

Illustrations. — A  police  constable  of  a  city  commissioned 
for  one  year,  having  been  dismissed  during  his  term  by  the 
mayor  for  unfaithful  performance  of  his  duties,  petitioned  for 
a  writ  of  quo  warranto  to  said  mayor  to  show  why  he  occupied 
his  office,  alleging  that,  though  he  had  taken  the  oath  of  office 
customary  in  the  municipality,  he  had  failed  to  take  that  pre- 
scribed by  the  constitution.  Held,  that  the  petitioner,  having  no 
claim  to  or  interest  in  the  office  of  mayor,  and  no  absolute  title 
to  be  restored  to  his  position  in  the  event  of  the  ouster  of  re- 
spondent, was  not  entitled  to  the  writ:  Commonwealth  v.  Mc- 
Oarter,  98  Pa.  St.  607. 

§  4043.     Procedure  to  Obtain  Leave  of   Court.  — To 

obtain  the  leave  of  the  court  to  file  the  information,  a 
petition  or  a  motion  supported  by  affidavits  must  be  pre- 
sented to  it.  An  order  will  then  be  directed  to  the  de- 
fendant to  show  cause  why  the  information  should  not 
be  filed.^  But  leave  to  file  the  information  may  be  asked 
in  the  first  instance,  without  a  rule  to  show  cause,  wher^ 
notice  of  the  motion  is  given  and  sufficient  time  allowed 
to  the  defendant  to  prepare  affidavits  in  opposition  to  the 
information.'  The  afiidavits  of  the  prosecutor  should  be 
positive,  and  not  on  information  and  belief;*  and  should 
a  material  fact  omitted  therein  appear  from  the  respond- 
ent's affidavit,  the  prosecutor  may  avail  himself  thereof.* 
But  affidavits  on  information  and  belief  will  be  sufficient 
where  the  matter  of  hearsay  and  belief  goes,  not  to  the 
validity  of  the  title,  but  merely  to  the  fact  of  the  party 
having  exercised  the  office.'  Upon  the  hearing  of  the 
rule  to  show  cause,  the  defendant  may  give  counter-affi- 
davits.^ 

'  Attorney-General    v.    Consumers'  '  State  v.  Burnett,  2  Ala.  140;  State 

Gas  Co.,  142  Mass.  417.  v.  Gurnneaall,  24  N.  J.  L.  529. 

2  People  V.  Waite,  70  III.  25|  People  •  King  v.   Newling,   3   Term    Rep. 

V.  Kiohardson,  4  Cow.  103,  and  note;  316. 

People  V.  Tibbitts,  4  Cow.  383;  People  *  Rex  v.  Mein,  3  Term  Rep.  596. 

V.  Shaw,  14  III.  476;  King  v.  Syinous,  «  King    v.    Slythe,    6    Barn.    &   C. 

4   Term   Rep.    221;   United  States  v.  240. 

Lockwood,  1  Pinn.  365.  '  People  v.  Waite,  70  111.  25. 
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§4044.  Pleading  and  Practice  —  The  Plaintiff. — Ju- 
risdiction can  only  be  acquired  by  a  service  of  a  writ,  the 
appearance  upon  an  order  to  show  cause  not  being  an 
appearance  upon  the  information.^  In  most  of  the  states, 
the  information  is  regarded  as  in  the  nature  of  a  civil  ac- 
tion, and  must  be  governed  by  the  rules  applicable  thereto, 
must  be  instituted  by  filing  a  complaint  and  issuing  a 
summons,  and  be  proceeded  with  the  same  as  any  other 
civil  action;^  and  the  information  or  complaint  should 
set  out  with  reasonable  certainty  the  facts  constituting 
the  relator's  title,  and  specify,  as  far  as  practicable,  the  ob- 
jections to  the  defendant's  claim  of  title.'  In  an  action  to 
enforce  the  forfeiture  of  a  corporate  franchise  on  account 
of  non-user  and  misuser,  the  complaint  must  specifically 
allege  that  the  defendant  has  a  legal  existence  as  a  corpo- 
ration.* The  attorney-general  ma}'^  disclose  in  his  infor- 
mation the  specific  ground  of  forfeiture,  and  in  some  states 
they  are  required  to  be  set  out  in  a  direct  and  travers- 
able form;'  or  the  charge  may  be  general,  as  a  general 
allegation  that  defendant  intruded  into,  usurped,  and  is 
exercising  the  functions  of  the  ofiice.'  So  where  the  com- 
plaint to  restrain  the  usurpation  of  the  franchise  of  a  mu- 
nicipal corporation  states  that  defendant  is  exercising  the 
franchise  without  being  incorporated,  it  states  facts  suSi- 
cient  to  constitute  a  cause  of  action.^     The  petition,  when 

'  Com.    u.    Spreiger,    5   Binn.     353;  of  pleading,  and  not  that  prescribed 

Hambleton  v.  People,  44  111.  458.  by  the  Ohio  Code  of  Civil  Procedure, 

*  Central  etc.  Koad  Co.  v.  People,  5  is  to  be  followed  in  proceedings  in  quo 
Col.   39;   Atchison  etc.   R.   R.   Co.   v.  warranto,  and  therefore   new   matter 
People,  5  Col.  60;  State  v.  Kuperfle,  44  set  up  in  a  replication  in  quo  warranto, 
Mo.  154;  State  D.  Com.  Bank,  10  Ohio,  in   confession   and  avoidance   of    the 
535;  People  v.  Richardson,  4  Cow.  97,  plea,  is  taken  as  confessed,  if  not  de- 
note; Com.  V.  Com.  Bank,  28  Pa.   St.  nied:  State  v.  Taylor,  25  Ohio  St.  279. 
383;   People  v.  Hall,    80  N.    Y.    117;  »  State  v.  Price,  50  Ala.  568. 
People  «.    Clute,  52  N.   Y.  577.     In  '  People  v.  Stanford,  77  Cal.  360. 
some  states  it  is  held  that  the  forms  *  Attorney -General  v.  R.  R.  Co.,  6 
and  pleadings  of  the  criminal  law  must  Ired.  456;  People  v.  Manhattan  Co.,  9 
be  strictly  adhered  to:  United  States  Wend.  351;  People  v.  Kingston  Co., 
V.  Lookwood,  3  Wall.  236;  Donnelly  «.  23  Wend.  193;  Van  Riper  v.  Parsons, 
People,  11  111.  552;  Wright  v.  People,  40  N.  J.  L.  1. 
15  111.  417:  Lavelle  v.  People,  68  111.  '  State  «.  Dahl,  65  Wis.  510. 
252.     In  Ohio  the  common-law  system  '  People  v.  Riverside,  66  Cal.  288. 
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prosecuted  in  behalf  of  the  state  by  the  attorney-general, 
need  not  set  forth  the  name  of  the  person  claiming  the 
office.  This  is  necessary  only  where  a  judgment  of  induc- 
tion is  sought.^  The  information  need  not  set  out  the 
title  of  the  government  or  of  the  relator,  for,  the  source 
of  the  franchise  being  in  the  sovereign,  the  respondent 
must  at  all  times  be  prepared  to  show  how  he  became  en- 
titled thereto.^  But  where  the  relator  himself  seeks  the 
possession  of  the  office,  allegations  of  his  eligibility  and 
title  are  necessary.'  Where  the  alleged  usurpation  of  the 
franchise  is  claimed  to  result  from  the  fact  that  the  cor- 
poration, having  once  existed,  has  ceased  to  exist,  it  is 
not  sufficient  to  allege  in  the  complaint  that  it  has  ceased 
to  exist,  but  the  facts  showing  the  termination  of  its 
existence  must  be  set  forth.  And  so  if  the  claim  be  that 
the  corporation  is  acting  as  such,  but  the  proceedings 
under  which  it  is  acting  are  defective,  the  facts  showing 
that  it  is  so  claiming  to  act  and  the  defects  claimed  to 
exist  must  be  specifically  alleged.*  The  state  is  not  bound 
to  show  a  demand  for  the  office,  nor  to  establish  any  fact 
not  tendered  by  replication  or  put  in  issue  by  rejoinder 
or  other  plea.'  After  plea  the  attorney -general  demurs  or 
replies,  and  the  subsequent  proceedings  are  in  the  same 
manner  as  in  civil  actions.'  The  replication  must  set 
out  the  specific  acts  or  omissions  upon  which  it  is  sup- 
posed the  forfeiture  his  occurred.'  The  state  is  entitled 
to  amend  the  information  either  on  or  before  the  trial;* 
and  a  motion  to  quash  for  mere  formal  defects  will  not  be 
entertained.' 

In  the  case  of  corporations,  if  the  object  of  the  informa- 

'  State   V.   Heinmiller,   38  Ohio  St.  •  People  v.  Stanford,  77  Cal.  360. 

101.  °  State  V.  McDiarmid,  27  Ark.  176. 

''  People  V.  Ridgby,  21  111.  66;  State  "  People  v.  Richardson,  4  Cow.  118. 

V.    Gleason,    12    Fla.    265;    People   v.  '  Com.  v.  Com.  Bank,  28  Pa.  St.  383; 

Thaoher,  55  N.  Y.  525;  14  Am.  Rep.  State  v.  Commercial  Bank,   10  Ohio, 

312.  535. 

"  State  V.  Boal,  46  Mo.  528;  State  v.  "  Com  v.  Com.  Bank,  28  Pa.  St.  383. 

Bieler,  87  Ind.  320;  State  v.  London,  »  Com.  v.  Com.  Bank,  28  Pa.  St.  383; 

91  lud.  351.  People  «.  Richardson,  4  Cow.  109,  note. 
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tion  is  to  oust  the  defendants  from  acting  as  a  corpora- 
tion, and  to  test  the  fact  of  their  incorporation,  it  should 
be  filed  against  the  individuals;  if  the  object  is  to  effect 
the  dissolution  of  a  corporation  which  has  had  an  actual 
existence,  or  to  oust  such  corporation  of  some  franchise 
which  it  has  unlawfully  exercised,  then  the  information 
is  correctly  filed  against  the  corporation.'  If  the  infor- 
mation is  against  the  defendant  by  a  corporate  name,  that 
involves  the  admission  that  it  was  once  legally  incor- 
porated; and  the  prosecution  is  then  confined  to  showing 
grounds  of  forfeiture  arising  subsequent  to  the  grant  of 
incorporation.^  An  action  to  restrain  proceedings  to  in- 
corporate a  village  and  corporate  acts  of  officers  should 
be  brought,  not  against  the  signers  of  the  certificate  of 
incorporation,  but  against  the  supposed  corporation  and 
its  trustees  exercising  the  franchise.'  An  information 
which  charges  a  corporation  with  usurping  certain  fran- 
chises by  acting  through  otlier  parties  calls  in  question 
only  the  authority  of  the  usurping  corporation,  and  can- 
not be  extended  so  as  to  include  authority  not  derivable 
from  the  corporation,  and  which  such  parties  exercise  in 
their  own  right.*  All  the  contestants  to  an  office  may  be 
joined  as  parties  defendant.' 

§  4045.     Pleading   and  Practice  —  The  Defendant.  — 

Thedefendaut  must  either  justify  or  disclaim.  Not  guilty 
and  non  usurpavit  are  not  good  pleas,  they  being  no  an- 
swer to  the  charge  to  show  by  what  warrant  or  authority.* 
And  if  he  seeks  to  justify,  he  must  set  forth  facts,  which, 
if  true,  would  vest  the  legal  title  in  him,'  and  the  plea 

1  People  V.  E..  R.  Co.,  15  Wend.  113;        *  See  note  to  People  v.  R.  R.  Co., 
30  Am.  Dec.  33;  State  v.  Barron,  57     30  Am.  Deo.  50. 

N.   H.  498;  ScrafFord   v.  Gladwin  Co.  *  State  v.    Utter,   14  N.    J.   L.   84; 

Supervisors,   41  Mich.  647;    People  v.  State  t).  Barron,  57  N.  H.  498;  Illinois 

Clark,  70  N.  Y.  518;  People  v.  Stan-  R.  R.  Co.  v.  People,  84  111.  426;  At- 

ford,  77  Cal.  369;  State  v.  Taylor,  25  torney-General ».  Foote,  11  Wis.  14;  78 

Ohio  St.  280.  Am.  Dec.  689. 

2  State  V.  Gas  Co.,  18  Ohio  St.  262.  '  State w.  Harris,  3  Ark.  570;  Clark 
'  People  V.  Clark,  70  N.  Y.  5)8.  People,  15  111.  217;  State  v.  Jones,  16 
•  State  ».  Cincinnati,   23  Ohio  St.  Fla.  306;  People «.  Richardson,  4  Cow. 

445.  120. 
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must  conclude  with  a  verification;  and  the  burden  of 
maintaining  it  is  on  the  respondent.'  The  plea  need  not 
adopt  the  words  of  any  law  prescribing  the  qualification 
for  exercising  the  office  or  franchise,  but  only  set  up  facts 
sufficient  to  show  clearly  the  right  to  exercise  the  same.^ 
An  answer  which  denies  that  the  individual  defendants 
are  claiming  or  exercising  the  corporate  franchise  states 
a  complete  defense  as  to  them.'  By  statutes  in  some  of 
the  states  he  may  set  forth  as  many  defenses  as  he  has.* 
For  insuflficiency  of  the  allegations,  the  defendant  ought 
to  demur.^  The  inquiry  in  proceedings  by  information 
in  the  nature  of  quo  warranto  is  limited  to  the  charges  in 
the  information;  and  matter  set  up  by  way  of  plea  is 
only  material  in  so  far  as  it  shows  warrant  in  law  for  the 
exercise  of  the  authority  alleged  in  the  information  to  be 
usurped.^ 

§  4046.  The  Judgment. — The  judgment,  if  for  the 
defendant,  is  simply  that  he  is  entitled  to  the  office  or 
franchise.  Upon  an  information  brought  on  the  relation 
of  a  claimant  of  an  office  to  determine  the  right  of  the 
respondent  to  occupy  it,  the  court,  if  it  decides  in  favor  of 
the  relator,  may  order  the  respondent  to  immediately 
vacate  the  office.'  Where  either  individuals  or  a  corpora- 
tion are  found  guilty  of  usurping  or  intruding  into  any 
office  or  franchise,  or  unlawfully  holding  them,  the  judg- 
ment is  simply  one  of  ouster,  and  a  fine  may  be  imposed; 
but  on  a  conviction  of  a  corporation  for  misuser,  non- 
user,  or  surrender,  judgment  both  of  ouster  and  dissolu- 
tion is  rendered  equivalent  to  a  judgment  of  seizure  at 

\'  Larke  v.  Crawford,  28  Mich.  88;  «.  Palmer,  14  Cal.  43;  Commonwealth 

State  V.  McCann,  88  Mo.  386.    But  see  v.  Commercial  Bank,  28  Pa.   St.  383; 

State  V.  Kupferle,  44  Mo.  154;  At-  Territory  v.  Lookwood,  3  Wall.  236. 
torney-General   v.  Molvor,  58   Mich.         *  State   v.  Cincinnati,   23   Ohio   St. 

516.  445. 

2  State  V.  Jones,  16  Fla.  306.  '  People  v.   Banvard,   27   Cal.  470; 

»  People  V.  Stanford,  77  Cal.  360.  People  v.  Connor,  13  Mich.  238;  Peo- 

*  People  V.  Stratton,  28  Cal.  382.  pie  v.  Snedeker,  3  Abb.  Pr.  233;  Gano 

*  State  u.  Boal,  46  Mo.  528;  People  i>.  State,  10  Ohio  St.  237. 
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common  law.*  Judgment  of  ouster  against  one  holding 
an  office  does  not,  per  se,  entitle  the  relator  to  be  admitted; 
he  must  also  prove  his  title  thereto.^  There  should  be 
judgment  of  ouster  upon  quo  warranto,  notwithstanding 
the  usurpation  is  not  continued  to  the  trial.^  If,  in  an 
action  in  the  nature  of  quo  warranto,  no  issue  of  law  or 
fact  is  taken  upon  pleas,  it  is  error  for  the  court,  without 
any  trial,  to  find  the  defendants  guilty  of  usurping  an 
office,  and  to  render  judgment  of  ouster.^  In  an  action 
to  have  it  determined  that  certain  persons  are  unlawfully 
claiming  to  be  and  are  exercising  the  functions  of  a  pri- 
vate corporation  which  never  had  an  existence,  a  judg- 
ment decreeing  that  the  plaintiff  recover  the  powers  and 
franchise  exercised  and  claimed  by  the  defendants,  and 
enjoining  them  from  exercising  the  same,  will  be  re- 
versed, where  the  question  of  the  non-existence  of  the 
corporation  is  left  wholly  undetermined.' 

Costs  follow  the  event  of  the  suit,  but  their  award 
usually  depends  upon  the  local  statutes.'  If  the  defendant 
is  adjudged  to  have  unlawfully  intruded  himself  into  the 
office,  costs  must  be  awarded  to  the  relator,  even  if  he 
fails  to  establish  his  own  right  to  the  office,'  or  even 
although  the  judgment  also  determines  that  the  relator  is 
not  entitled  to  the  office.* 

'  People  v.  R.  R.  Co.,  15  Wend.  113;  'Hammer  v.   State,   44    N.   J.   L. 

30  Am.  Dec.  33;  State  v.  Bradford,  32  667. 

Vt.  50;  People  v.  Richardson,  4  Cow.  ♦  Paul  v.  People,  82  111.  82. 

120.     Judgment   of   ouster   of   a  par-  ''  People  v.  Stanford,  77  Cal.  360. 

tioular  franchise  may  be  rendered  with-  °  Rex  v.  Wallis,  5  Term  Rep.  375; 

out  seizing  the  charter:  People  ti.  R.  R.  State  v.  Jenkins,  46  Wis   616. 

Co.,  15  Wend.  113;  30  Am.  Dec.  33.  '  State  v.  Jenkins,  46  Wis.  616. 

2  People  V.  Thatcher,  55  N.  Y.  525;  »  People  v.  Clute,  52  N.  Y.  577. 
State  V.  Boal,  46  Mo.  528. 
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[This  brief  index  will,  it  is  hoped,  he  found  sufficient  for  Immediate  use.    A  compre. 
hensive  index  to  the  entire  worlc  will  follow  in  a  separate  volume.] 

Abandonment.     See  Attachment. 
Account  Stated. 

account  stated — what  is  an pp.  5727-5730,  §  3686 

■who  may  make  admission  —  and  to  whom  —  and  at  what 

time p.  57'30,  §  3687 

when  account  will  be  reopened p.  5731,  §  3688 

Actions  and  Defenses  in  General. 
At  common  law. 

general  principles  and  definitions p.  5383,  §  3404 

the  writ,  or  summons p.  5385,  §  3405 

the  pleadings p.  5385,  §  3406 

office  and  functions  of  pleadings pp.  5385-5387,  §  3407 

the  judgment , p.  5387,  §  3408 

the  execution p.  5387,  §  3409 

In  equity. 

pleadings p.  5389,  §  3410 

difference  between  actions  at  law  and  suits  in  equity  .pp.  5390-5392,  §  3411 

equity  acts  on  the  person  individually p.  5392,  §  3412 

equity  compels  specific  performance p.  5393,  §  3413 

trial  by  jury  not  necessary p.  5394,  §  3414 

Changes  effected  iy  codes  of  procedure. 

different  forms  of  action  abolished p.  5395,  §  3415 

'     only  one  form  of  action p.  5396,  §  3416 

necessary  variation  in  facts,  circumstances,  and  relief p.  5396,  §  3417 

law  and  equity  administered  in  same  tribunal p.  5397,  §  3418 

object  of  the  modern  practice p.  5397,  §  3419 

no  changes  in  duties  and  liabilities p.  5398,  §  3420 

Joinder  of  causes  of  action. 

usual  provisions pp.  5400-5403,  §  3421 

on  sufficiency  of  averments  and  proofs  plaintiff  may  recover .  p.  5403,  §  3422 

if  averments  insufficient,  recovery  cannot  be  had p.  5403,  §  3423 

allegations  of  fact  indispensable  under  new  practice p.  5403,  §  3424 

mode  of  trial,  generally p.  5404,  §  3425 

Parties  to  actions  under  code  practice. 
who  must  be  plaintiff p.  5405,  §3426 
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Actions  and  Defenses  in  Oeneral  (Continued), 

necessary  and  proper  parties  plaintiff p.  5407,  §  3427 

necessary  and  proper  parties  defendant pp.  5408-5410,  §  3428 

real  party  in  interest p.  5410,  §  3429 

•who  is  a  real  party  in  interest p.  5411,  §  3430 

holder  of  negotiable  paper p.  5411,  §  3431 

collateral  agreement  does  not  affect  assignment p.  5412,  §  3432 

where  assignee  party  in  interest p.  5413,  §  3433 

where  third  party  advances  consideration p.  5414,  §  3434 

cases  of  joint  rights  and  several  rights  founded  in  tort p.  5415,  §  3435 

common-law  doctrine  as  to  surviving  rights  of  action, p.  5416,  §  3436 

what  assignable — general  rule p.  5416,  §  3437 

injuries  to  real  or  personal  property p.  5417,  §  3438 

what  not  assignable p.  5418,  §  3439 

defenses  to  assigned  rights  of  action p.  5418,  §  3440 

estoppel  as  applicable  to  assignments  of  quasi-negotiable 

paper p.  5419,  §  3441 

equitable  defenses  and  set-off  to  assigned  claims p.  5420,  §  3442 

defect  of  parties p.  5421,  §3443 

parties  to  equitable  actions,  generally p.  5422,  §  3444 

parties  to  foreclosure  or  redemption  of  mortgage p.  5423,  §  3445 

parties  in  suit  for  accounting p.  5424,  §  3446 

defendants  in  suits  to  set  aside  deeds  of  trust p.  5425,  §  3447 

defendants  in  actions  for  specific  performance p.  5425,  §  3448 

defendants  in  actions  to  quiet  title,  etc p.  5426,  §  3449 

parties  defendant  at  common  law p.  5427,  §  3450 

joint  liabilities  upon  contracts . . . . : p.  5427,  §  3451 

invalidity  of  joint  contract  as  to  one  party p.  5428,  §  3452 

in  case  of  death  of  one  or  more  joint  obligors p.  5428,  §  3453 

defendants,  where  liability  joint  and  several p.  5429,  §  3454 

where  several  only p.  5429,  §  3455 

defendants  in  actions  ex  delicto '. p.  5429,  §  3456 

defendants,  where  question  of  common  interest  and  parties 

numerous pp.  5430-5432,  §  3457 

adding  parties p.  5432,  §  3458 

intervention p.  5432,  §  3459 

Pleading. 

general  principles  of  common-law  pleading p.  5434,  §  3460 

under  the  code  practice , pp.  5435-5437,  §  3461 

necessity  for  statement  of  facts p.  5437,  §  3462 

use  of  the  common  counts  retained p.  5438,  §  3463 

where  complaint  defective  in  form p.  5439,  §  3464 

variance  between  allegata  and  probata p.  5440,  §  3465 

fatal  variance,  or  want  of  proof p.  5441,  §  3466 

choice  of  remedies  preserved p.  5443,  §  3467 

Joinder  of  causes  of  action. 

under  the  statutes p-  5444,  §  3468 
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demurrer  for  misjoinder p.  5445,  §  3469 

joinder  of  legal  and  equitable  causes p.  5445,  §  3470 

causes  of  action  arising  out  of  same  transaction. .'. p.  5446,  §  3471 

Defenses. 

statutory  provisions p.  5448,  §  3472 

the  answer  and  reply pp.  5449-5451,  §  3473 

defects  in  form  of  answer p.  5451,  §  3474 

defects  in  substance  of  answer p.  5451,  §  3475 

denials  generally pp.  5452-5455,  §  3476 

admission  of  material  averments p.  5455,  §  3477 

negative  pregnant p.  5456,  §  3478 

argumentative  denial p.  5457,  §  3479 

general  denial  of  allegations  not  otherwise  pleaded  to p.  5457,  §  3480 

confession  and  avoidance p.  5457,  §  3481 

pleading  several  defenses p.  5458,  §  3482 

joinder  of  defenses  in  abatement  and  in  bar p.  5459,  §  3483 

inconsistent  defenses p.  5459,  §  3484 

Set-off,  counterclaim,  and  cross-complaint. 

set-off , p.  5461,  §  3485 

counterclaim pp.  5461-5464,  §  3486 

may  include  equitable  relief p.  5464,  §  3487 

must  be  designated  as  such p.  5464,  §  3488 

must  be  in  favor  of  defendant  pleading  it p.  5465,  §  3489 

demand  must  be  against  plaintiff p.  5466,  §  3490 

joint  and  several  liabilities p.  5467,  §  3491 

■what  not  valid pp.  5467-5469,  §  3492 

must  arise  out  of  the  contract,  or  be  connected  with  the 

subject  of  the  action p.  5469,  §  3493 

in  action  of  tort p.  5469,  §  3494 

cross-complaint p.  5470,  §  3495 

difference  between  cross-complaint  and  counterclaim p.  5471,  §  3496 

when  to  be  pleaded p.  5472,  §  3497 

Administrators.     See  Garnishment. 

Affidavit.     See  Attachment. 

Agents.     See  Gaenishmbnt;  Trespass  and  Trover. 

Aliens.     See  Ookstitutional  Law. 

Animals.     See  Municipai,  Coepoeations. 

Appeals,     See  Injunction. 

Arbitration.     See  .Attachment. 

Assignment. 

of  causes  of  action PP-  5416-5421,  §§  3437-3442 

Assumpsit. 

definition  and  nature PP-  5733-5736,  §  3689 

general  or  special P-  5735,  §  3690 

when  the  action  will  lie Pp.  5736-5744,  §3691 

when  it  will  not  lie pp.  5744-5750,  §  3692 
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parties , pp.  5750-5752,  §  3693 

right  to  elect  between  assumpsit  and  tort pp.  5752-5757,  §  3694 

pleadings pp.  5757-5763,  §  3695 

evidence pp.  5763-5766,  §  3696 

Attach.inent. 
Nature  of  the.  action. 

attachment  defined p.  5474,  §  3498 

attachment  a  remedy  at  law  —  equity  has  no  jurisdiction , .  p.  5475,  §  3499 
suit  is  personal  in  form,  but  includes  proceeding  in  rem. . .  .p.  5475,  §  3500 

property  attached,  and  defendant  personally  served p.  5475,  §  3501 

property  not  attached,  but  defendant  personally  served. ..  .p.  5476,  §  3502 
property  attached,  hut  no  personal  service  —  publication . . 

pp.  5476-5478,  §  3503 

no  property  found,  and  no  personal  service p.  6478,  §  3504 

In  what  actions  and/or  what  causes  attachment  will  lie. 

causes  of  action  on  which  attachment  may  issue p.  5480,  §  3505 

causes  of  action  on  which  attachment  will  not  lie p,  5480,  §  3506 

construction  of  terms  used  to  describe  the  demands  for 
which  attachment  will  lie  under  the  different  stat- 
utes   pp.  5481-5484,  §  3507 

debts  not  due p.  5484,  §  3508 

suit  by  one  partner  against  another p.  5485,  §  3509 

creditors  holding  collateral  security p.  5486,  §  3510 

who  may  bring  attachment p.  5486,  §  3511 

liability  of  persons  in  representative  capacities  —  corpora- 
tions —  other  persons p.  5487,  §  3512 

the  grounds  for  attachment p.  5487,  §  3513 

absent  debtors p.  5488,  §  3514 

absconding  debtors p.  5489,  §  3515 

debtors  concealing  or  secreting  themselves p.  5490,  §  3516 

non-resident  debtors pp.  5491-5494,  §  3517 

removing  property  from  state p.  5494,  §  3518 

concealing  or  disposing  of  property pp.  5495-5497,  §  3519 

debt  fraudulently  contracted p.  5497,  §  .'5520 

anomalous  grounds  in  certain  states p.  5498,  §  3521 

The  affidavit. 
affidavit   required  to   give   court   jurisdiction  —  collateral 

attack  of  judgment p.  5500,  §  3522 

who  may  make  affidavit p.  5501,  §  3523 

before  whom  taken p.  5502,  §  3524 

form  of  affidavit p.  5502,  §  3525 

writ  issuing  on  affidavit  alone  —  officer's  duty  only  minis- 
terial  p.  5503,  §  3526 

existence  of  grounds  to  be  proved  by  party  —  officer's  duty 

judicial p.  5503,  §3527 

■what  affidavit  must  show p.  5504-5506,  §  3528 
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affidavit  must  follow  strictly  the  grounds  specified  in  stat- 
ute  p.  5506,  §  3529 

affidavit  on  "knowledge,"  "information,"  or  "belief" p.  5508,  §  3530 

debtor  "about  "to  do  certain  act — construction  of  "about". p.  5509,  §  3531 

several  grounds  may  be  alleged  in  one  affidavit p.  5510,  §  3532 

grounds  must  not  be  stated  in  alternative  —  exception p.  5510,  §  3533 

affidavit  must  not  be  uncertain p.  5511,  §  3534 

at  wbat  time  affidavit  to  be  made  —  and  filed p.  5512,  §  3535 

how  objection  that  affidavit  insufficient  raised p.  5512,  §3536 

waiver  of  defects  in  affidavit  or  process p.  5512,  §  3537 

defective  affidavit  may  be  amended p.  5513,  §  3538 

Th&  aitachment  bond. 

bond  required  of  plaintiff  in  attachment  suit p.  5514,  §  3539 

who  to  execute  bond p.  5515,  §  3540 

sureties  required p.  5516,  §  3541 

the  obligee  in  the  bond p.  5516,  §  3542 

amount  of  bond p.  5516,  §  3543 

when  defects  in  bond  must  be  taken  advantage  of p.  5517,  §  3544 

amendment  of  bond  —  when  allowed p.  5517,  §  3545 

action  on  bond^ —  damages p.  5518,  §  3546 

when  attachment  not  "  wrongful "  — belief  —  facts p.  5519,  §  3547 

presumption  that  writ  was  rightfully  sued  out p.  5520,  §  3548 

actual  damages  recoverable  on  bond  —  exemplary  damages. p.  5521,  §  3549 

damages  to  property p.  5522,  §  3550 

remote  and  speculative  damages  not  recoverable p.  5523,  §  3551 

The  writ  and  levy. 

the  writ  in  general  —  when  a  protection pp.  5525-5527,  §  3552 

form  of  writ  —  amendments p.  5527,  §  3553 

officer  may  demand  indemnity p.  5528,  §  3554 

duty  of  officer  in  making  levy pp.  5529-5531,  §  3555 

levy  by  fraudulent  or  unlawful  means  void p.  5531,  §  3556 

property  not  liable  to  attachment  —  property  of  third  per- 
son  p.  5531,  §  3557 

confusion  of  property  —  property  of  defendant  mixed  with 

another's p.  5532,  §  3558 

officer  may  break  into  store  —  but  not  into  dwelling-house,  .p.  5533,  §  3559 

method  of  making  levy pp.  5533-5538,  §  3560 

officer  must  make  return  —  requisites  of pp.  5538-5540,  §  3561 

officer's  return  conclusive  against  him  —  exception p.  5540,  §  3562 

return  may  be  amended  when p.  5540,  §  3563 

lien  dates  from  levy P-  5541,  §  3564 

levy  not  a  satisfaction  —  does  not  change  ownership,  .pp.  5542-5544,  §  3565 

lien  destroyed  only  by  dissolution  of  attachment p.  5544,  §  3566 

right  of  attaching  creditor  to  set  aside  fraudulent  conveyanccp.  5544,  §  3567 

extent  of  attachment  as  to  amount  p.  5545,  §  3568 

attachment  not  consummated  until  judgment  —  judgment 

for  defendant  dissolves  it ip-  5545,  §  3569 
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precedence  of  attachment  over  exeoutiona  and    encum- 
brances   pp.  5546-5548,  §3570 

successive  attachments  on  same  property pp.  5548-5550,  §  3571 

attachment  of  real  estate p.  5550,  §  3572 

attachment  of  personal  property  —  what  interests  and  kinds 

may  be  attached p.  5551,  §  3573 

attached  goods  cannot  be  taken  by  another  officer p.  5551,  §  3574 

rights  of  junior  attaching  creditor  to  set  aside  attach- 
ment  p.  5552,  §3575 

fraudulent  attachment  —  rights  of  creditors p.  5552,  §  3576 

officer  must  hold  property  —  abandonment pp.  5553-5555,  §  3577 

officer  a  bailee  of  the  property p.  5555,  §  3578 

forthcoming  bond  to  officer  —  effect  of pp.  6556-5559,  §  3579 

Dissolution  of  the  attachment. 

dissolution  of  attachment  —  by  giving  bond  —  payment  of 

judgment pp.  5560-5563,  §  3580 

by  showing  that  grounds  alleged  do  not  exist p.  5563,  §  3581 

by  repeal  of  statute  authorizing  it p.  5564,  §  3582 

by  judgment  for  defendant p.  5564,  §  3583 

by  defects  and  irregularities  in  proceedings p.  5565,  §  3584 

by  altering  process  or  changing  demand p.  5565,  §  3585 

referring  claims  to  arbitration p.  5566,  §  3586 

by  death  of  defendant p.  5567,  §  3587 

by  bankruptcy  of  defendant. p.  5567,  §  3588 

after  dissolution  of  attachment,  officer  must  deliver  property 

to  defendant p.  5569,  §3589 

Attorneys  at  Xiaw.     See  Garnishment. 

Sailees.     See  Trespass  and  Trover. 

Bankruptcy.    See  Conflict  of  Laws;  Constitutional  Law. 

3awdy -houses.    See  Municipal  Corporations. 

ISills  of  Credit.    See  Constitutional  Law, 

Xonds.    See  Attachment. 

3ridges.     See  Municipal  Corporations. 

■Carriers.     See  Conflict  of  Laws;  Constitutional  Law, 

Celebrations.     See  Municipal  Corporations. 

Cemeteries.     See  Municipal  Corporations. 

(Charters.     See  Constitutional  Law. 

Citizenship.     See  Constitutional  Law. 

Civil  Blights.     See  Aliens;  Constitutional  Law. 

Codes.     See  Actions  and  Defenses. 

Common  iJaw.     See  Actions  and  Defenses. 

Conflict  of  IJaws. 

conflict  of  laws  — in  general pp.  5829-5831,  §3715 

contracts  in  general pp.  5831-5835,  §  3716 

real  property  —  personal  property pp.  5835-5837,  §  3717 

contracts  of  carriage p.  6837,  §  3718 
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negotiable  iustrumenta pp.  5838-5842,  §  3719 

sales p.  5842,  §  3720 

transfer  of  stock , p.  5843,  §  3721 

voluntary  assignments  —  personal  property pp.  5843-5845,  §  3722 

voluntary  assignments  —  real  property p.  5845,  §  3723 

involuntary     assignments  —  bankruptcy     and      insolvent 

laws pp.  6845-5847,  §  3724 

marriage pp.  5847-5851,  §  .3725 

divorce p.  5851,  §  3726 

infancy p.  5851,  §  3727 

mortgages pp.  5851-5855,  §  3728 

wills pp.  5855-5857,  §  3729 

descent  and  distribution pp.  5857-5860,  §  3730 

penal  laws p.  5860,  §  3731 

torts pp.  5861-5863,  §  3732 

statutory  action  for  causing  death pp.  5863-5866,  §  3733 

remedies p.  5866,  §  3734 

defenses p.  5867,  §  3735 

set-off  and  counterclaim p.  5868,  §  3736 

judicial  proceedings p.  5868,  §  3737 

limitations p.  5869,  §  3738 

evidence p.  5870,  §  3739 

interest p.  5870,  §  3740 

Constitutional  Law. 

In  general,  ' 

constitutional  law  —  defined  and  illustrated p.  5877,  §  3741 

construction  of  constitutions , p.  5878,  §  3742 

constitutions  —  how  established  and  amended pp.  5880-5882,  §  3743 

power  of  courts  as  to  questions  of  constitutionality p.  5882,  §  3744 

when  court  will  not  declare  statute  void pp.  5883-5885,  §  3745 

rights  and  liabilities  under  unconstitutional  laws  —  private 

persons p.  5886,  §  3746 

public  officers p.  5886,  §  3747 

Legislative  powers  generally. 

powers  of  the  federal  government p.  5888,  §  3748 

confliot  between  statutes  and  treaties p.  5889,  §  3749 

conflict  between  state  and  federal  laws p.  5889,  §  3750 

powers  of  the  states p.  5890,  §  3751 

interference  with  executive  power p.  5891,  §  3752 

delegation  of  legislative  power pp.  5891-5895,  §  3753 

legislature  cannot  bind  its  successors p.  5895,  §  3754 

special  legislation pp.  5895-5898,  §  3755 

local  acts p.  5898,  §  3756 

grants  of  special  privileges  to  individuals pp.  5899-5901,  §  3757 

■  Statutes. 

enactment  of  statutes — in  general p.  5902,  §  3758 
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reading  of  bills  p.  5904,  §  3759 

the  requisite  vote p.  5904,  §  3760 

signing  of  bills p.  5905,  §  3761 

approval  — veto pp.  5905-5908,  §  3762 

publication  of  statutes p.  5908,  §  3763 

at  what  time  statutes  take  effect pp.  5908-5910,  §  3764 

impeaching  the  valid  enactment  of  statutes —  evidence. . . 

pp.  5910-5912,  §  3765 

reading  bills  before  passage p.  5912,  §  3766 

the  enacting  clause p.  5913,  §  3767 

preambles  —  recitals p.  5913,  §  3768 

titles  of  statutes pp.  5914-5920,  §  3769 

provisos p.  5921,  §  3770 

other  provisions  as  to  form p.  5921,  §  3771 

private  acts p.  5922,  §  3772 

construction  of  statutes pp.  5922-5928,  §  3773 

when  mandatory  and  when  permissive p.  5928,  §  3774 

statutes  adopted  from  other  states p.  5929,  §  3775 

statutes  valid  in  part  and  void  in  part p.  5930,  §  3776 

remedies  under  statutes pp.  5931-5933,  §  3777 

amending  or  repealing  statutes pp.  5933-5935,  §  3778 

inconsistent  and  repugnant  statutes pp.  5935-5938,  §  3779 

effect  of  amendment  or  repeal  of  statute pp.  5938-5940,  §  3780 

revival  of  statutes p.  5940,  §  3781 

pleading  statutes p.  5941,  §  3782 

Jvdidal  power. 

legislative  interference  with  judicial  power pp.  5942-5947,  §  3783 

judicial  interference  with  legislative  or  executive  power . . 

pp.  5947-5949,  §  3784 

jurisdiction  of  federal  courts p.  5949,  §  3785 

conflict  between  state  and  federal  decisions pp.  5950-5952,  §  3786 

suits  against  states p.  5953,  §  3787 

due  process  of  law pp.  5954-5957,  §  3788 

trial  by  jury p.  5957,  §  3789 

waiver  of p.  5958,  §  3790 

in  what  cases  right  to  trial  by  jury  exists p.  5959,  §  3791 

in  what  cases  jury  trial  not  of  right pp.  5959-5962,  §  3792 

what  statutes  do  and  do  not  interfere  with  such  right p.  5962,  §  3793 

imprisonment  for  debt pp.  5963-5965,  §  3794 

judgments  of  sister  states : pp.  5965-6967,  §  3795 

Creation  of  offices. 

what  is  a  public  o£Sce p.  5968,  §  3796 

power  of  legislature  to  create,  abolish,  or  change. .  .pp.  5969-5972,  §  3797 
power  of  legislature  to  prescribe  mode  of  election. .  .pp.  5972-5974,  §  3798 

who  are  public  officers pp.  5974^-5976,  §  3799 

officers  de  facto pp.  5976-5978,  §  3800 
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Qualifications  qf  officers. 

citizenship p.  5979; 

residence p.  5980, 

other  qualifioationa p.  5980, 

disqualifications  of  officers pp.  5981-5983, 

official  bonds pp.  5983-5986, 

Term  and  tenure  of  office. 

in  general p.  5987, 

when  the  term  commences p.  5988, 

when  the  term  ends pp.  5989-5991 

vacauoiea pp.  5991-5994, 

holding  over pp.  5994-5996 

neglect  to  qualify  —  after  election pp.  5996-5998, 

resignation pp.  5998-6000, 

forfeiture pp.  6000-6002, 

Appointment  of  officers. 

appointment  by  public  officers p.  6003, 

executive  appointments pp.  6004-6006, 

Removal  of  officers. 

by  whom  removable p.  6007, 

when  removable p.  6009, 

mode  of  removing pp.  6010-6012, 

revisory  power p.  6012, 

Different  kinds  qf  officers,  and  riglits  and  liabilities. 

judges pp.  6013-6015, 

officers  of  court , p.  6015, 

civil  officers pp.  6016-6018, 


appointment  of  sheriffs pp.  6019-6021 

bonds  of pp.  6021-6023, 

powers  of pp.  6023-6026, 

liabilities  and  duties  of pp.  6026-6030, 

unlawful  seizures pp.  6030-6032, 

false  returns pp.  6032-6034, 

failure  to  state  returns pp.  6034-6036, 

collection  of  money pp.  6036-6038, 

Citizenship. 

citizenship  —  in  general pp.  6039-6042, 

privileges  and  immunities  of  citizens pp.  6042-6044, 

equal  protection  of  the  laws pp.  6044-6047, 

aliens  —  rights  and  disabilities  of pp.  6047-6049, 

naturalization  —  who  may  be  naturalized pp.  6049-6051 

procedure ?■  6051 

elections  —  suffrage  —  the  right  to  vote p.  6052, 

registration  laws P-  6053. 

interference  with  secrepy  of  voting p.  6055, 
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§3830 

§3831 
§3832 
§3833 
§3834 
§3835 
§3836 
§  3837 
§3838 
§3839 


Xll  INDEX. 

Constitutional  Law  (Continued). 

domicile  defined  —  different  kinds  of pp.  6055-6057,  §  3840 

husband  and  wife ." P-  6057,  §  3841 

parent  and  child pp.  6058-6060,  §  3842 

guardian  and  ward p.  6060,  §  3843 

corporations p-  6061,  §  3844 

other  persons p.  6062,  §  3845 

change  of  domicile  —  requisites  of pp.  6062-6065,  §  3846 

animus  revertendi ' p.  6066,  §  3847 

domicile.continues  until  new  one  acquired pp.  6067-6069,  §  3848 

burden  of  proof  —  evidence p.  6069,  §  3849 

Cont7-acts  and  property. 

retrospective  laws  —  in  general p.  6071 ,  §  3850 

impairing  obligation  of  contracts  —  in  general p.  6072,  §  3851 

what  contracts  are  included pp.  6073-6075,  §  3852 

what  contracts  are  not  included p.  6075,  §  3853 

exemption  laws P-  6076,  §  3854 

interest  and  usury p.  6076,  §  3855 

stay  laws ; . . .  p.  6077,  §  3856 

statutes  —  licenses  —  penalties p.  6078,  §  3857 

governmental  rights p.  6078,  §  3858 

"  municipal  corporations p.  6079,  §  3859 

public  officers p.  6979,  §  3860 

police  power P-  6081,  §  3861 

taxation p.  6081,  §  3862 

charters pp.  6081-6083,  §  3863 

rights  of  action p.  6084,  §  3864 

remedies pp.  6084-6087,  §  3865 

rules  of  evidence p.  6087,  §  3866 

rights  in  expectancy p.  6088,  §  3867 

curative  laws  —  conveyances  and  contracts p.  6089,  §  3868 

defects  in  judicial  proceedings p-  6090,  §  3869 

statutes  of  limitation pp.  6090-6092,  §  3870 

regulation  of  commerce  —  in  general pp.  6092-6094,  §  387 1 

statutes  held  void pp.  6094^6097,  §  3872 

statutes  held  valid p.  6098,  §  3873 

duty  of  tonnage p.  6099,  §  3874 

patents  and  copyrights p.  6100,  §  3S75 

bankruptcy  laws p.  6101,  §  3S76 

ex  post  facto  laws p.  6102,  §  3877 

bills  of  credit p.  6104,  §  3878 

taxes— what  are p.  6104,  §  3879 

power  to  tax p.  6104,  §  3880 

must  be  for  public  purpose p.  6105,  §  3881 

taxation  of  governmental  agencies p.  6105,  §  3882 

taxation  of  exports  and  imports p.  6107,  §  3883 

Eminent  domain. 

eminent  domain  —  in  general pp.  6108-6112,  §  3S84 
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must  be  for  public  use , pp.  6112-6116,  §  3885 

the  necessity , pp.  6116-6118,  §  .S886 

what  property  may  be  taken pp.  6118-6121,  §  3887 

-in  general p.  6121,  §  3888 

i  —  in  taking  by  railroads pp.  6122-6125,  §  3889 

-  incidental  injuries .~ pp.  6125-6127,  §  3890 

the  interest  appropriated p.  6127,  §  3891 

new  use p.  6127,  §  3892 

what  not  included  in  assessment  of  damages p.  6128,  §  3893 

who  entitled  to  compensation —  "  owner" pp.  6129-6131,  §  3894 

mode  of  assessment pp.  6131-6134,  §  3895 

measure  of  damages pp.  6135-6140,  §  3896 

improvements  on  land  by  party  before  or  pending  proceed- 
ings   pp.  6140-6142,  §  3897 

benefits pp.  6142-6144,  §  3898 

payment pp.  6144-6146,  §  3899 

validity  of  proceedings  cannot  be  attacked  collaterally p.  6146,  §  3900 

estoppel  by  assessment  of  damages p.  6146,  §  3901 

remedies pp.  6147-6150,  §  3902 

measure  of  damages  for  wrongful  entry p.  6150,  §  3903 

appeals p.  6151,  §  3904 

abandonment  —  discontinuance  of  proceedings p.  6152,  §  3905 

laches  —  acquiescence  —  limitations pp.  6153-6155,  §  3906 

Police  power. 

police  power  —  in  general p.  6156,  §  3907 

marriage  —  divorce p.  6157,  §  3908 

schools p.  6158,  §  3909 

employments  —  in  general p.  6159,  §  3910 

physicians  and  surgeons pp.  6160-6169,  §  3911 

public  morals p.  6169,  §  3912 

public  health  and.  safety pp.  6169-6171,  §  3913 

carriers  —  railroads pp.  6171-6173,  §  3914 

intoxicating  liquors p.  6173,  §  3915 

personal  rights  p.  6174,  §  3916 

regulation  of  prices pp.  6174^6176,  §  3917 

monopolies p.  6176,  §  3918 

Contracts  and  Property.     See  Constitutional  Law. 

Contracts.     See  Conflict  of  Laws. 

Contracts  of  Carriers.     See  Conflict  of  Laws. 

Conversion.     See  Tkespass  and  Trover. 

Copyrights.     See  Constitutional  Law. 

Corporate  Franchises.     See  Quo  Warranto. 

Corporations.     See  Attachment;  Constitutional  Law. 

Counterclaim.     See  Actions  and  Defenses;  Conflict  of  Laws. 

Cross-complaint.     See  Actions  and  Defenses. 

Damages.     See  Replevin;  Trespass  and  Tkoveb;  Constitutional  Law. 

Defenses.     See  Actions  and  Defenses;  Conflict  of  Laws. 
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Dentists. 

regulation  by  state pp.  6167-6168,  §  3911 

liability  of,  for  negligence pp.  6167-6168,  §  3911 

Descent  and  Distribution.     See  Conflict  or  Laws. 

Divorce.     See  Conflict  of  Laws;  Constitutional  Law. 

Domicile.     See  Constitutional  Law. 

Druggists. 

liability  of,  for  negligence p.  6168,  §  3911 

Due  Process  of  Iiaw.     See  J  udioial  Powee. 

Ejectment. 

at  common  law p.  5798,  §  3706 

under  the  modern  statutes  and  codes pp.  5799-5802,  §  3707 

necessary  evidence pp.  5802-5806,  §  3708 

what  title  sufficient pp.  5S06-5810,  §  .3709 

parties  plaintiff pp.  5810-5814,  §  3710 

parties  defendant pp.  5814^5816,  §  3711 

defenses pp.  5816-5822,  §  3712 

improvements pp.  5822-5824,  §  3713 

judgment pp.  5824-5826,  §  3714 

Elections.     See  Constitutional  Law. 

Eminent  Domain.     See  Constitutional  Law. 

Employments.     See  Constitutional  Law. 

Entertainments.     See  Municipal  Cobpokations. 

Eqiiity.     See  Actions  and  Defenses. 

Evidence.     See  Assumpsit;  Conflict  of  Laws;  Constitu- 
tional Law. 

Executors.     See  Gabnishment. 

Fraudulent  Conveyance.    See  Attachment. 

Gamislinient. 

garnishment  defined p.  5570,  §  3590 

the  creature  of  statute  —  statutory  forms  must  be  followed. p.  5570,  §  3591 

garnishment  a  "suit " p.  5571,  §  3592 

nature  of  the  garnishment  lien p.  5572,  §  3593 

who  may  be  garnished  —  corporations p.  5573,  §  3594 

non-residents p.  5574,  §  3595 

judgment  debtors p.  5575,  §  3596 

executors,  administrators,  and  guardians p.  5575,  §  3597 

sheriffs  and  officers  of  court pp.  5576-5579,  §  3598 

public  disbursing  officers p.  5579,  §  3599 

attorneys  at  law  —  justice  of  the  peace p.  5580,  §  3600 

states  and  state  officers  —  municipal  corporations. .  .pp.  5580-5582,  §  3601 

garnishee  must  be  a  "third  person"  —  agents. , p.  5582,  §  3602 

other  cases p.  5583,  §  3603 

garnishee  must  have  personal  property  of  defendant  subject 

to  execution p.  6584,  §  3604 

or  defendant  must  have  a  cause  of  action  against  him. pp.  5585-5588,  §  3605 

real  estate  not  garnishable p.  5589,  §  3606 

property  must  be  in  possession  of  garnishee p.  5589,  §  3607 
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property  must  be  that  of   defendant  absolutely  —  trust 

funds pp.  5589-5591,  §  3608 

privity  of  interest  and  coiitract  between  defendant  and 

garnishee  necessary p.  5591 ,  §  3609 

plaintiff  acquires  only  rights  of  defendant  against  garnishee.p.  5591,  §  3610 

defenses  by  garnishee p.  5592,  §  3611 

plaintiff's  rights  subject  to  pre-existing  contracts  of  gar- 
nishee  pp.  5593-5595,  §3612 

effect  of  previous  assignment  of  property pp.  5595-5597,  §  3613 

pledged  or  mortgaged  property p.  5597,  §  3614 

plaintiff's  right  against  garnishee  exists  only  as  long  as  his 

right  against  defendant p.  5597,  §  3615 

judgment   against   defendant  necessary  before   judgment 

against  garnishee p.  5597,  §  3616 

garnishment  not  retroactive  —  nor  can  it  reach  subsequent 

liabilities p.  5598,  §  3617 

successive  or  several  garnishments  —  priority p.  5599,  §  3618 

several  defendants  and  several  garnishees p.  5599,  §  3619 , 

garnishee's  liability  to  defendant  must  be  affirmatively 

shown p.  5600,  §  3620 

debt  must  be  payable  in  money p.  5601,  §  3621 

must  not  depend  on  contingency pp.  5602-5604,  §  3622 

debt  not  due  or  payable  in  f uturo p.  5604,  §  3623 

negotiable  paper p.  5605,  §  3624 

interrogatories  to  garnishee pp.  5606-5608,  §  3625 

judgment  by  default  against  garnishee p.  5608,  §  3626 

garnishee  may  except  to  interrogatories p.  5609,  §  3627 

or  he  may  answer  —  requisites  of  answer p.  5609,  §  3628 

need  not  conform  to  technical  rules  of  pleading p.  5610,  §  8629 

what  garnishee  not  required  to  answer p.  5611,  §  3630 

amendment  of  answer p.  5611,  §  3631 

conclusiveness  of  answer p.  5611,  §  3632 

declarations  of  garnishee  to  disprove  answer p.  5613,  §  3633 

garnishee's  liabilities  for  costs  —  interest p.  5613,  §  3634 

agreements  and  payments  between  garnishee  and  defendant 

after  service pp.  5614-5616,  §  3635 

set-off  by  garnishee p.  5616,  §  3636 

pendency  of  suit  by  defendant  against  garnishee p.  5617,  §  3637 

judgment  against  garnishee  a  bar  to  suit  by  defendant 

pp.  5617-5619,  §  3638 
Gas-pipes.    See  Municipal  CoKPORAiioNa. 
Guardians.     See  Garnishment. 
Guardian  and.  Ward.     See  Constitutional  Law. 
Health.    See  Municipal  Corporations. 
Husband  and  Wife.     See  Constitutional  Law. 
Improvements.    See  Ejectment. 
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Infancy.     See  CoNrLicr  of  Laws. 

Injunction. 

general  principles pp.  SI&J-STJO,  §  3697 

waste pp.  5770-5772,  §  3698 

real  estate pp.  5772-5774,  §  3699 

nuisance pp.  5774^-5777,  §  3700 

judicial  proceedings pp.  5^77-5779,  §  3701 

judgments pp.  5780-5782,  §  3702 

violation pp.  5782-5784,  §  3703 

practice pp.  5784-5795,  §  3704 

appellate  jurisdiction pp.  5795-5797,  §  3705 

Insolvency.     See  Conflict  of  Laws. 

Interest.     See  Conflict  of  Laws;  Garnishment;  Constitu- 
tional Law. 

Intoxicating  Liquors.     See  Constitutional  Law. 

Joinder.     See  Actions  and  Defenses. 

Joint  and  Several  Liabilities. 

at  common  law  and  under  the  codes p.  5427-5430,  §§  3451-3457 

Judicial  Power.     See  Constitutional  Law. 

Judges.    See  Constitutional  Law. 

Judgment.     See  Ejectment;  Injunction;  Judicial  Powbb; 
Quo  Waheanto. 

Jurisdiction.     See  Injunction;  Judicial  Power. 

Jury.     See  Judicial  Power. 

Justice  of  the  Peace.     See  Garnishment. 

Legislative  Power.     See  Constitutional  Law. 

Licenses.     See  Constitutional  Law;  Physicians  and  Sur- 
geons. ^ 

Lien.     See  Attachment. 

Limitations.    See  Conflict  of  Laws;  Constitutional  Law. 

Malpractice.     See  Physicians  and  Surgeons. 

Mandamus. 

mandamus  —  in  general pp.  6329-6331,  §  4027 

demand  and  refusal p.  6331,  §  4028 

when  writ  will  not  be  issued p.  6331,  §  4029 

ministerial  duties  —  discretionary  duties p.  6332,  §  4030 

public  officers pp.  6333-6336,  §  4031 

inferior  courts -. p.  6336,  §  4032 

municipal  corporations p.  6336,  §  4033 

school  officers p.  6337,  §  4034 

private  corporations p.  6337,  §  4035 

parties p.  6338,  §  4036 

pleading  and  practice p.  6338,  §  4037 

Markets.     See  Municipal  Corporations. 

Marriage.     See  Conflict  of  Laws;  Constitutional  Law. 

Monopolies.     See  Constitutional  Law. 

Mortgages.     See  Conflict  of  Laws. 


INDEX.  XSOl 

Mortgaged  Property.     See  Gaenishment. 
Mortgagor  and  Mortgagee.     See  Trespass  and  Trover. 
Municipal  Corporations.     See  also  Garnishment;  Consti- 
TOTIONAL  Law;  Mandamus. 
Povxrs  and  liabilities  of  m.unicipal  corporations. 

municipal  corporations  defined  and  classified p.  6182,  §  3919 

quasi  corporations pp.  6182-6184,  §  3920 

are  created  by  state p.  6184,  §  3921 

acceptance  of  charter p.  6184,  §  3922 

form  of  grant p.  6185,  §  3923 

proof  of  corporate  existence p.  6185,  §  3924 

charter  may  be  altered  or  repealed pp.  6186-6188,  §  3925 

powers  of  corporation  are  only  those  expressly  given  or  in- 
cident   p.  6188,  §  3926 

discretionary  powers  not  judicially  controlled p.  6188,  §  3927 

corporation  may  delegate  powers  to  agents p.  6189,  §  3928 

when  delegation  not  permitted p.  6190,  §  3929 

when  duty  imposed  on  corporation  is  imperative,  and  when 

discretionary p.  6191,  §  3930 

implied  powers  of  corporation  —  becoming  surety  or  guar- 
antor  p.  6192,  §  3931 

to  compromise  claims p.  6192,  §  3932 

to  employ  attorneys p.  6192,  §  3933 

to  purchase  and  hold  property p.  6193,  §  3934 

to  hold  property  in  trust  or  in  gift pp.  6194-6196,  §  3935 

to  convey  property p.  6196,  §  3936 

to  mortgage  property p.  6196,  §  3937 

to  borrow  money , ,  pp.  6196-6198,  §  3938 

express  limitations  as  to  indebtedness p.  6198,  §  3939 

offering  rewards p.  6199,  §  3940 

public  buildings pp.  6200-6202,  §  3941 

prevention  of  fires p.  6202,  §  3942 

health  —  powers  as  to p.  6203,  §  3943 

indemnifying  officers p.  6204,  §  3944 

celebrations  and  entertainments p.  6205,  §  3945 

animals p.  6205,  §  3946 

subscribing  to  railroad  stock  —  railroad  aid pp.  6206-6208,  §  3947 

power  of  corporation  to  make  contracts p.  6208,  §  3948 

contracts  prohibited  by  charter  or  law p.  6209,  §  3949 

contracts  with  officers  or  agents  —  persons  bound  to  know 

limits  of  authority p.  6209,  §  3950 

may  contract  without  seal p.  6210,  §  3951 

how  contracts  may  be  entered  into p.  6210,  §  3952 

statutory  mode  must  be  followed pp.  6210-6212,  §  3953 

duty  to  let  contract  to  lowest  bidder pp.  6212-6215,  §  3954 

implied  contracts  of  municipal  corporations p.  6215,  §  3955 

contracts  ultra  vires  not  binding p.  6216,  §  3956 

b 
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ratification  of  unauthorized  contracts pp.  6217-621 9,  §  3957 

dissolution  of  municipal  corporations p.  6219,  §  3958 

the  corporation  name p.  6219,  §  3959 

boundaries  of  corporations pp.  6220-6222,  §  3960 

Officers  of  corporations. 

appointment  of  officers p.  6223,  §  3961 

term  of  office p.  6224,  §  3962 

resignation  of  office p.  6225,  §  3963 

compensation  of  officer pp.  6226-6230,  §  3964 

liability  of  officer  to  corporation p.  6230,  §  3965 

powers  of  officers  —  to  sue p.  6230,  §  3966 

keeping  money p.  6230,  §  3967 

personal  liability  on  contracts p.  6231,  §  3968 

acts  of  subordinates p.  6231,  §  3969 

judicial  acts p.  6231,  §  3970 

the  removal  of  officers pp.  6231-6233,  §  3971 

corporate   meetings  —  the   town   meetings  —  the   elective 

council p.  6233,  §  3972 

what  is  a  quorum  —  what  number  may  act p.  6233,  §  397-3 

regular  and  special  meetings p.  6235,  §  3974 

procedure  in  corporate  meetings p.  6235,  §  3975 

the  mayor p.  6236,  §  3976 

the  council  or  governing  body p.  6236,  §  3977 

Ordinances  and  by-laws.  ' 

ordinances,  by-laws,  and  resolutions p.  6238,  §  3978 

power  to  pass  ordinances p.  6239,  §  3979 

power,  how  construed p.  6240,  §  3980 

requisites  to  the  validity  of  ordinances pp.  6241-6245,  §  3981 

methods  of  passing  ordinances  —  charter  formalities  essen- 
tial  p.  6245,  §  3982 

power  to  impose  fines  and  penalties p.  6246,  §  3983 

power  of  forfeiture  must  be  expressly  conferred p.  6246,  §  3984 

power  to  imprison p.  6247,  §  3985 

who  bound  by  ordinances  —  territorial  extent p.  6248,  §  3986 

ordinances  as  to  public  health  —  in  general p.  6249,  §  3987 

public  safety  —  in  general pp.  6250-6252,  §  3988 

burials  and  cemeteries p.  6252,  §  3989 

nuisances  generally pp.  6252-6254,  §  3990 

bawdy-houses , p.  6255,  §  3991 

markets pp.  6256-6260,  §  3992 

regulating  trade pp.  6260-6263,  §  3993 

streets  and  sidewalks pp.  6263-6207,  §  3994 

wharves '. pp.  6267-6269,  §3995 

modes  of  enforcing  ordinances p.  6269,  §  3996 

proceedings  —  civil  or  criminal p.  6270,  §  3997 
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Liability  for  tarts, 
legislature  has  paramount  authority  over  streets  —  delega- 
tion of,  to  municipal  corporations p.  6271,  §  3998 

regulations  as  to  use  of  streets p.  6272,  §  3999 

gas-pipes  and  water-pipes p.  6272,  §  4000 

telegraph-poles p.  6273,  §  4001 

use  of  streets  by  steam-railroads pp.  6273-6275,  §  4002 

use  of  streets  by  horse-railroads pp.  6275-6277,  §  4003 

use  of  streets  by  bridges pp.  6277-6280,  §  4004 

what  is  a  "bridge" p.  6280,  §4005 

municipal  corporations  not  liable  for  judicial  or  discretion- 
ary act pp.  6280-6285,  §  4006 

when  liable  for  negligence pp.  6285,  6287,  §  4007 

neglect  to  perform  public  duty  —  when  not  liable p.  6287,  §  4008 

when  liable p.  6288,  §  4009 

acts  ultra  vires  —  corporation  not  liable p.  6289,  §  4010 

liable  for  maintaining  or  permitting  nuisance pp.  6290-6292,  §  4011 

liable  for  trespasses p.  6292,  §  4012 

duty  of  corporation  in  executing  public  works  —  degree  of 

care  required p.  6293,  §  4013 

establishing  and  changing  grade  of  streets pp.  6294-6297,  §  4014 

drains  and  sewers , pp.  6297-6300,  §  4015 

liability  for  non-repair  of  highways pp.  6301-6303,  §  4016 

damage  must  be  special  to  plaintiflf p.  6303,  §  4017 

notice  to  corporation  of  defect  necessary pp.  6304-6308,  §  4018 

duty   to  remove   and  repair   obstructions   in  highway — • 

extent  of pp.  6308-6312,  §  4019 

notice  of  defects  must  be  posted p.  6312,  §  4020 

objects  which  frighten  horses p.  6312,  §  4021 

liability  for  defective  sidewalks pp.  6314-6316,  §  4022 

snow  and  ice  on  sidewalks  and  streets p.  6317,  §  4023 

actions  against  third  persons  causing  defects pp.  6J19-6321,  §  4024 

liability  for  torts  of  ofiBoers  and  agents p.  6321,  §  4025 

when  not  liable  —  public  officers pp.  6322-6326,  §  4026 

Naturalization.     See  Constitutional  Law. 

Negligence.     See  Physicians   and   Surgeons;    Munioipai. 

COEPORATIONS. 

Negotiable  Paper.     See  CoNrLiCT  op  Laws;  GtAenishmknt. 

Non-residents.     See  Gaenishment. 

Nuisance.     See  Injunction;  Municipal  Corpoeations. 

Ofaoes  and  Ofiacers.  See  Constitutional  Law;  Manda- 
mus; Municipal  Corporations;  Quo  "Warranto. 

Ordinances  and  By-laws.     See  Municipal  Coepoeatiobs. 

Parent  and  Child.     See  Constitutional  Law. 

Parties.  See  Actions  and  Defenses;  Assumpsit;  Eject- 
ment; Mandamus. 
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Fateuts.     See  Constitutional  Law. 

Penalties.     See  Constitutional  Law. 

Fersonal  Property.     See  Aitachmbnt;  Conflict  or  Laws. 

Physicians  and  Surgeons. 

in  general pp.  6160-6169,  §  3911 

regulation  by  state p.  61 60,  note,  §  3911 

licenses p.  6160,  note,  §  3911 

recovery  for  services pp.  6161-6163,  note,  §  3911 

duty  as  to  care  and  skill p.  6163,  note,  §  3911 

malpractice p.  6163,  note,  §  3911 

acquirements  tested  by  school  he  professes p.  6164,  note,  §  3911 

associate  physicians , p.  6165,  note,  §  391 1 

evidence  relevant  and  irrelevant p.  6165,  note,  §  3911 

burden  of  proof  on  plaintiff  to  show  want  of  skill. . .  .p.  6166,  note,  §  3911 

measure  of  damages  for  malpractice p.  6166,  note,  §  3911 

other  liabilities p.  6166,  note,  §  3911 

who  may  sue p.  6167,  note,  §  3911 

contributory  negligence  of  patient p.  6167,  note,  §  3911 

Pleading.     See  Actions  and  Defenses;  Assumpsit;  Gar- 
nishment; Mandamus;  Quo  Warranto. 

Police  Power.     See  Constitutional  Law., 

Practice.     See  Injunction;  Mandamus;  Quo  Warranto. 

Private  Corporations.     See  Mandamus. 

Public  OfiB-cers.     See  Makdamus. 

Quo  warranto. 

quo  warranto  —  in  general , p.  6339,  §  4038 

corporate  franchises p.  6340,  §  4039 

offices pp.  6341-6343,  §  4040 

when  writ  will  not  issue p.  6343,  §  4041 

who  may  have  writ  pp.  6344-63*6,  §  4042 

procedure  to  obtain  leave  of  court p.  6346,  §  4043 

pleading  and  practice  —  the  plaintiff pp.  6347-6349,  §  4044 

pleading  and,praotice  —  the  defendant p.  6349,  §  4045 

the  judgment p.  6350,  §  4046 

Bailroads.     See  Municipal  Corporations. 

Seal  Property.    See  Attachment;  Conflict  of  Laws;  Gar- 
nishment; Injunction. 

Receivers. 

in  general p.  6101,  note,  §  3876 

of  railroads p.  6102,  note,  §3876 

rights  in  foreign  jurisdiction p.  6102,  note,  §  3876 

liability  of p.  6103,  note,  §  3876 

'  suits  against p.  6103,  note,  §  3876 

Regulation  of  Commerce.     See  Constitutional  Law. 

Remedies.     See  Conflict  of  Laws. 

Replevin. 

replevin  —  in  general p.  5620,  §  3639 
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distinguished  from  detinue  and  trover  —  trespass p.  5621,  §  3640 

by  statute  — under  the  codes p.  5622,  §  3641 

■when  action  lies p.  5623,  §  3642  • 

when  action  does  not  lie pp.  5623-5626,  §  3643 

right  to  possession  necessary pp.  5626-5628,  §  3644 

who  may  and  may  not  bring  action pp.  5628-5631,  §  3645 

what  property  may  and  may  not  be  replevied pp.  5631-5634,  §  3646 

demand  when  necessary. pp.  5634-5637,  §  3647 

defenses p.  5637,  §  3648 

pleading  and  practice — by  plaintiff pp.  5638-5640,  §  3649 

by  defendant pp.  5640-5642,  §  3650 

verdict  —  judgment p.  5643,  §  3651 

damages pp.  5644-5646,  §  3652 

return  of  property p.  5646,  §  3653 

the  bond pp.  5647-5653,  §  3654 

Sales.    See  CoNrLior  of  Laws. 

Schools.     See  Constitutional  Law. 

School  Officers.     See  Mandamus. 

Set-off.     See  Actions  and  Dbpenses;    CoNrLioT  ov  Laws; 
Gaknishmbnt. 

Sewers.     See  Municipal  Corporations. 

Sheriffs.     See  Constitutional  Law;  Garnishment. 

Sidewalks.     See  Municipal  Corporations. 

State  aud  State  Officers.     See  Garnishment. 

Statutes.     See  Constitutional  Law. 

Statute  of  liimitations.    See  CoNrLioT  of  Laws;  Consti- 
tutional Law. 

Stay  Laws.     See  Constitutional  Laws. 

Streets  and  Sidewalks.     See  Municipal  Corporations. 

Surgeous.    See  Physicians  and  Surgeons. 

Survival  of  Actions. 

at  common  law  and  under  the  codes  p.  5416,  §  3433 

Taxation.     See  Constitutional  Law. 

Telegraph-poles.     See  Municipal  Corporations. 

Tonnage.    See  Constitutional  Law. 

Tenants  in  Common.     See  Trespass  and  Trover. 

Trespass,     See  Replevin. 

Trespass  and  Trover. 

trespass  defined  —  what  is pp.  5654-5656,  §  3655 

degree  of  force  immaterial p.  5656,  §  3656 

who  has  and  has  not  a  ' '  possession '' pp.  5656-5659,  §  3657 

constructive  possession p.  5659,  §  3658 

what  property  and  rights  the  subject  of p.  5660,  §  3659 

accidental  trespass P-  5661,  §  3660 

effect  of  mistake P-  5661,  §  3661 

damages PP-  5661-5663,  §  3662 
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Trespass  and  Trover  (Continued). 

trover  —  distinguished  from  trespass pp.  5663-5665,  §  3663 

possession   alone    sufficient  —  defendant    cannot    dispute 

plaintiff's  title pp.  5665-5673,  §3664 

when  defendant  may  dispute  plaintiff's  title p.  5673,  §  3665 

what  may  be  converted  —  value  pp.  5674-5678,  §  3666 

what  constitutes  conversion  —  in  general pp.  5678-5688,  §  3667 

vendee  of  chattels pp.  5688-5691,  §  3668 

mortgagor  and  mortgagee pp.  5691-5693,  §  3669 

agents pp.  5693-5695,  §  3670 

tenants  in  common pp.  5695-5697,  §  3671 

bailees pp.  5697-5699,  §  3672 

who  liable pp.  5699-5702,  §  3673 

demand — when  necessary  —  mode pp.  5702-5705,  §  3674 

effect  of  refusal  to  deliver  —  when  a  conversion pp.  5705-5708,  §  3675 

measure  of  damages pp.  5708-  5717,  §  3676 

effect  of  return  or  offer  to  return  goods  —  mitigation   of 

damages p.  5717,  §  3677 

title  vests  in  defendant  when p.  5718,  §  3678 

officer  protected  by  process  "fair  on  its  face" pp.  5719-5721,  §  3679 

what  is  "process" p.  5721,  §  3680 

process  "not  fair  on  its  face" p.  5722,  §  3681 

extent  of  protection p.  5723,  §  3682 

officer  must  follow  directions  of  writ p.  5723,  §  3683 

officer  not  a  trespasser  by  non-feasance p.  5724,  §  3684 

liability  of  party pp.  5724-5726,  §  3685 

Trial  by  Jury.     See  Judicial  Power. 

Trover.     See  Trespass  and  Teovee. 

Usury.     See  Constixutional  Law. 

Vendor  and  Vendee.     See  Trespass  and  Teover. 

Waste.     See  Injunction. 

Water-pipes.     See  Municipal  Cokpoeations. 

Wbarves.     See  Municipal  Coepoeations. 

Wills.     See  Conflict  or  Laws. 


